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33 Cr. L. J 324; Ind. Rul. (1932) Sind 49; A. 

I. R. 1932 Sind 100; (1932) Or. Cas. 540 ... 
A. I. R. 1932 Cal. 220; 35 0. W. N. 1058; Ind. 
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(1932^ Oal. 183; 33 Or. L. J. 2(^4; (193 ) Or 
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33 Cr. L. J. 265 <2y; 36 0. W. N. 542; (1932) 
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33P.L. R. 188; Ind. Rul. (1932) Lah. 237; 

A. I R. 1932 Lah 265 ... 557 

(1932) A. L J. 262; Ind. Rul. (1932) All 244; 

A. I R 1932 All. 362 ... 8l2 

33 P. L. R. 46; A. I. R 1932 Lah. 179; Ind. Rul. 

(19.32^ Lah. 217; 13 Lah. 524 .. 265 

Ind Rul. (1932) All 242; (1932) A. L. J. 391; 

A. I R 1932 All. 408 ... 791 

(1931) A L. J. 440; A. I. R. 1931 All. 653; 

Ind. Rul (19.32; All. 196 ... 372 

(1931) A L. J. 862; A. I. R.1932 All 62; Ind. 

Rul (1932) All. 240 ... 624 

32P. L. R. 874; A. 1. R. 1932 Lah. 125; Ind. 

Rul (1932) Lah 193 ... 17 

A. I H. 1932 Cal. 216; 35 0. W. N. 1056; Ind. 

Rul (1932) Cal. 206 478 

A. I.R. 1932 Nag. 42; 14 N. L. J, 179; Ind. 

Rul. (1932) Nag. 34 ^ 874 

Ind. Rul (1932) P. C. 151; A. I R 19"2 P. 0 
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(1931) A. L. J. 691; 15 R. D. 563; L. R. 1? A. 

276 Rev.; A. I. R. 1931 AIL 752(1), Ind Rul. 
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.35 L W. 176; (1931) M. W. N 1305. 62 M. L. 
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Ind Kul (1932) All. 203 ^ 381 

. A. I.R. 1931 lah ,565; (1931) Cr. Cas. 853; .33 
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. Ind. Kul.( 19.32) P.O 113; 9 O W. N. 423* A. 

I. R. 1932 P. C. 102; 36 O. W. N. 579; 62 M. 

L J 682; 55 C. L. J 318; 34 Bom. L. R. 

8K5; 35 L W. 812; (1932) A.L J. 741; (1932) 
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A. I R 1932 Cal. 236; 59 C. 40; 35 0. W. N. 705; 
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N. 257; 35 L.W.224;55 0 L. J. 54; (1932) 
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The best is yet to be 

The last of life for which the first was riade'" — Browning. 

A quarter of a century is about to expire since the Indian Cases 
was started and we crave the permission of our readers to pause for a moment and 
reflect on the progress that we have made so far and what we have still to 
achieve. 

Though the administration of justice in India is under the control of a 
number of High Courts independent of each other, the law that is administered is — 
except with regard to a few local statutes and special customs — the same, and 
the usefulness c f an All India journal to the legal profession and the unifying 
inlluence such a journal is bound to have on the development of the laws of India 
as a whole cannot be over-estimated. Attempts were made from early times to 
establish such a journal but the magnitude of the enterprise was so great that 
most of them failed. The honour of being the founder of the first successful 
journal of this kind belongs to Sir (then Mr.) Shahabuddin Chaudhri, the founder 
of the Indian Cases. ^ trom the year 19J9 when the Indian Cases was started, for 
a period of about fifteen years Sir Shahabuddin Chaudhri edited the journal 
nimself. Iheacute legal intellect, the untiring industry and the keen business 
instinct of Sir Shahabuddin had a marked effect. The Indian Cases steadily 
progressed till it acquired an enviable reputation for financial stability and accuracy 
of reporting. 

ot the Indian Cases attracted the attention of other publishers 
ana these halcyon days soon gave way to an era of competition with rivals. Our 
subscribers are sure to be proud of the dignified attitude which we have maintained 
during this period of struggle in spite of provocations of various kinds. 

Ihe strong foundation upon which the Indian Cases is built has finally 
proved itself too strong to be shaken and we are now entering on the third stage 
of our career undistracted by business competition and with opportunities to expand 
our activities and to concentrate our attention in improving the quality of Indian 
Cases still further. Indian ca 2 e law has become so voluminous that lawyers 
cannot reap the full advantages of even the best reports without additional 
facilities for reference and study. To meet this situation the Fortnightly Digest 
was started last year. With its quarterly and annual consolidated issues the 
t orinightly Digest greatly facilitate the work of reference. The study of the 

reports is a more difiicult task. But much of this difficulty will disappear if it is 
once realized that, as Mr. Justice McOardie has observed in the address on Oase 
Law which he delivered some time back, the proper method of studying case law 
IB to get at the heart of case law, to grasp with clearness the main outlines of 
Its history and to lay hold of its main principles’. To afford facilities to the legal 
profession in this direction we are now introducing a journal section in which the 
development of the law in its judicial, legislative, administrative, and literary aspects 
will be critically reviewed. 

^ e take this opportunity of thanking our subscribers for their valuable 
support and of wishing them prosperity and long life. 
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The Hon’ble Sit* S. M. Sulaiman, Kt., LL« D., 
Baprlster«at-Law, 

Chief Justice, 

Hish Coupt of Judlcatupe, 
Allahabad. 


The appointment of Sir S. M. Salaiman 
as the Chief Justice of the Allahabad High 
Court will be receired with great satisfac* 
tion throughout India. Sir Sulaiman 
joined the Allahabad High Court Bar in 1912 
and rose to such eminence at the bar within 
a period of 8 years that in 1920, at the age of 
34, he was appointed to officiate as a Judge 
of the High Court. He acted again as a Judge 
in 1921 and 1922 and was made a permanent 
Judge in 1923. As a Judge of the High 
Court his learning and independence have 
evoked the admiration of the Bench and the 
Bar alike. Sir Sulaiman’s academic 
career was as brilliant as bis subsequent 
career at the Bar and the Bench He passed 
the Ma'riculation Examination in the first 
division, standing high in the order of 
merit. In the Intermediate he stood second, 
and in the B. A. he topped the list and won 
the State Scholarship. He took the Mathema* 


tical Tripos and the Law Tripos at the 
Cambridge University in 1909 and became 
an LL. D. of the Dublin University in 1911. 
We welcome the appointment of Sir 
Sulaiman and look forward to a long era of 
efficient and independent administration of 
justice in the United Provinces under the 
guidance of the new Chief Justice. 

Though the High Courts of India were 
established so long ago as 1865 and there 
have been many European Chief Justices, 
this is the second instance in which an 
Indian has been appointed as a permanent 
Chief Justice. We are having promises 
every day of equal partnership and self- 
government for India. Let us hope 
that the British Government will not 
hereafter allow racial considerations to 
outweigh the claims of seniority and merit 
in the matter of such appointments. 


Notes on Current Topics. 


Supreme Court for India 
There was an interesting debate in the 
Legislative Assembly on the motion of 
Mr. B. R. Puri of Lahore urging early steps 
to establish a Supreme Court for India. 
So long as the same law is administered 
throughout India, a Supreme Court is, in 
our opinion, a necessity. Even Imperial 
Statutes are interpreted differently by 
the several High Courts and the ab- 
normal growth of Indian case-law and the 


conflict that prevails now in India on 
several points of law and practice are due 
to a great extent to the want of a 
Central Supreme Court. The existence 
of such a Court is bound to have a 
very salutary influence on the develop- 
ment of the law in India as a whole. We 
entirely agree with the remarks made by 
Mr. B. R. Puri and Sir Hari Singh Gour 
on the necessity of a further right of appeal 
in criminal cases. Under the Indian 
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Evidence Act several kinds of evidence 
such as confession of a co-accused which 
are rejected as inadmissible in the systems 
of law followed by all civilised nations 
including the British are admissible, and 
many an accused person is convicted on the 
flimsy evidence of an approver or a c<> 
accused. It is diflSoultto appreciate the spirit 
or the meaning underlying the Law Member’s 
objection that the resolution, if given 
effect to, would abolish the Privy Oouncil 
and create a mock Privy Oouncil in India. 
The functions of the Supreme Court would 
be much wider and quite different from those 
of the Judicial Committee, and we are glad 
to find that the resolution has been passed 
by the Lsgislative Assembly by a large 
majority in spite of the Law Member’s 
opposition. 

The Punjab Governor Shootiing 
Case. 

Judgment has recently been pronounced 
by the Lahore High Court in Ranbir Singh 
V. The Crown (136 I. 0. 19) in which three 
young men who had been sentenced to death 
by the Sessions Judge of Lahore for conspir- 
ing to murder the Governor of the Punjab, 
have been acquitted by the High Court. 
Apart from its political significance, with 
which we are not concerned, the case is of 
much iutereet to the legal profession. The 
first thing that strikes us is the import- 
ance of the right of appeal in murder cases. 
The case further reveals the highly irregu- 
lar manner in which confessions are record- 
ed in India. Though the Magistrate who 
recorded the confession of the accused 
in this important case was a retired Dis- 
trict and Sessions Judge, and the accused 
was a school boy, the confession was 
recorded by the magistrate at a police station 
during a winter night, without informing 
the accused that he was a Magistrate and 
without putting any questions to him 
to ascertain whether the confession 
was made voluntarily. Their Lordships 
have rightly condemned this method of 
recording confessions. On the ques- 
tion whether a Magistrate recording a 
confession should record the questions put 
by him in order to ascertain whether the 
confession was voluntary and the answers 
given by the accused, their Lordships say as 
follows ; “Counsel would have us go fur- 
ther and accept the view expressed in 
1. L. K, 52 Cal. 67 to the effect that the 
questions put and answers elicited in 
making the preliminary enquiry must be 
recorded. This we have already declined 


to do in 133 1. 0. 55 and we adhere to the 
view there expressed and repeat that, pro- 
vided the Magistrate satisfies himself by 
putting questions and hearing answers that 
the prisoner before him is making a volun- 
tary confession, it is unnecessary for him 
to record the questions and answers, and 
it is sufficient if he complies with the 
letter of the law.’’ The view of the Judges 
of the Oudh Chief Court in Prag v. Emperor 
(I. L. R. 6 Luck. 335; 128 I. C. 215) affords 
a striking contrast. The learned Judges 
(Raza and Nanavatty, JJ.) say : “It is 
with regret, with stern regret, that we note 
that Babu Bhagwati Prasad Sinha, the 
Deputy Magistrate, who recorded these 
confessions, has completely disregarded the 
standing order of Government as to the 
method in which confessions ought to be 
recorded. Paragraphs 852, 853 and 853- A 
of the Manual of Government Orders, 
Tol. I, lay down definite rules in this 
matter for the guidance of all Magistrates 

throughout British India As pointed 

out by Government in Para. 853 A of the 
Manual of Government Orders quoted 
above, it is the Magistrate’s duty to satisfy 
himself in every reasonable way that the 
confession is made voluntarily; and it ia 
■further the imperative duty of the Magis- 
trate to record those questions and answers 
by means of which he has satisfied himself 
that the confession is, in fact, volun- 
tary. It is only by recording those ques- 
tions and answers prior to taking down 
the story of the accused that the Magis- 
trate recording the confession furnishes 
data which enable the Court of Session 
and the High Court or the Chief Court to 
arrive at the same conclusion as that to 
which the recording Magistrate has come 
as regards the voluntary nature of the 
confession. Without supplying these data 
or materials it is impossible for the trial 
Court (i. e., the Court of Session) or for 
this Court to form any estimate as to the 
voluntary nature of these confessions. The 
Court of Session or this Court cannot 
merely accept the ipse dixit of the Deputy 
Magistrate recording the confession as to 
its being voluntary. The genuineness of 
the confession and the fact of its being 
voluntarily made are matters which are 
within the exclusive province of the Court 
of Session and of this Court and neither 
the Court of Session nor^this Court can 
blindly accept the ready-made opinion of 
the recording Magistrate on these points 
without having before it materials from 
which it could arrive at an independen 
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opinion on these crucial questions on which 
the fate of the accused hangs." (Italics are 
ours). These observations have been quoted 
verbatim and entirely approved in a recent 
decision of the Allabahaii High Court by 
Hears, 0. J., and Sen, J., in Emperor v. 
Sambhu decided on November 2, i9:U and 
reported in 135 I. 0. 838 The better 
view is undoubtedly that 'aid down by the 
Calcutta High Court which has been 
followed and re-iterated with great em- 
phasis by the Oudh Chief Court and the 
Allahabad High Court. 

The Privy Council on protract- 
ed examination of witnesses. 

In India, especially in the moflusil, exam- 
ination of witnesses is more protract- 
ed than in England. When witnesses 
are examined on commission, owing to 
the absence of an authority having a 
power to rule out irrelevent questions, the 
length of the examination often assumes 
intolerable proportions. In Raj Kumar Sen 
Chowdhury v. Ram Sundar Shaha (136 I. C, 
1U2) two instances of this abuse came to the 
notice of the Judicial Committee. In one 
of the cases the examination of a witness 
took up 226 pages of the record and contain- 
ed 1250 questions. In the other, the cross- 
examination of a pardanashin lady lasted 
for a hundred days. Their Lordships con- 
demn this practice in these strong terms: 
"In their Lordships' opinion it is impera- 
tive that an abuse of this kind which 
enormously increases the costs of litigation 
without any corresponding benefit to the 
parties, should be checked, and it would 
appear to be clearly within the powers of 
the High Courts to direct an enquiry with 
a view to disciplinary action in flagrant 
cases which come under their notice at the 
hearing of appeals." 

Executor’s title Lbefore taking* 
out probate. 

There was a divergence of opinion bet- 
ween the High Courts of Madras and 
Bombay on the one hand and the High 
Court of Calcutta on the other, on the 
question whether under the Probate and 
Administration Act, 1881, the estate of the 
deceased vests in his executor before 
probate is taken out. The conflict has now 
been set at rest by the J udicial Committee 
in K, V enkatasubbamma v.K,Ramayya(lZQ 
1. C. Ill) decided on the 12th of (January. 
Their Lordships have held in this case that 
the opinion of the Madras and the Bombay 
High Courts, namely, that the estate vests 


from the date of the testators death even 
though probate has not been obtained is 
‘undoubtedly the right one’. Under the 
English law the title of an executor is 
derived from the will itself and not from 
the probate though it is the probate alone 
which authenticates his right and in their 
Lordships’ view the Indian Legislature has 
not departed from this principle. 

Contribution between Joint tort- 
feasors. 

Some aspects of the law relating to con- 
tribution between joint tort-feasors have 
recently been mooted in the High Courts 
of India. Lord Herschell refused to extend 
the doctrine laid down in Merryweather v, 
Nixan [(1799), 8 T. R. 186] to Scotland on 
the ground that it was not ‘founded on any 
principle of justice or equity or even of 
public policy’ and since the date of this 
decision the harshness of the doctrine has 
been tempered in England by limiting it 
to wilful and conscious wrong doing. In 
Yegnanarayana v. Jagannath Rao (135 I, U. 
711) Madbavan Nair, J , discusses the ques- 
tion whether the rule in Merryweather v. 
Nixan as modified by the subsequent 
decisions and now followed in England 
should be followed in India, and answers 
the question in the sffirmative. As his 
Lordship says, "Surely, the plea that there 
is no justice or reason behind the rule 
cannot be urged against the modified 
form of the rule in Merryweather v. Nixan." 
This view is supported by the decision of 
the Patna High Court in Mahabir Prasad 
V. Darbhangi Thakur (51 1. C. 697; 4P. L. J. 
486; 1919 Pat. 289) and it may now be 
taken as settled law in England as well as 
in India that if an act is manifestly unlaw- 
ful or the doer of it knows it to be un- 
lawful, he cannot maintain an action for 
contribution or indemnity against the 
liability which results therefrom. The 
second point that has been discussed is 
whether an express promise to indemnify 
for the commission of such act is enforce- 
able. In England it has been held that 
such a promise is void and this view has 
been followed by Madhavan Nair, J. 
This is more or lees a corollary of the first 
proposition. Another important aspect of 
the rule, namely, whether the fact that a 
judgment had been obtained against the 
wrong- doers makes any difference, has been 
discussed very recently in Parbhoo Dyal 
V. Dwaraka Prasad (135 I. 0. 837). Mukerjee 
and Bennet, JJ., of the Allahabad High 
Court have expressly decided the question in 
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the negative. Their Lordships say ; “Speak- 
ing for ourselvePy we do not see any dis- 
tinction that can properly be drawn in 
principle between a case where a joint 
liability has been liquidated without a suit 
and where a joint liability has been estab- 
lished by a suit, and the judgment has been 
liquidated by one of the parties.” But 
there is direct authority to the contrary 
in the dictum oi Lord Watson in Palmer 
V. Wick (1894 A. 0. 318) and in the decision 
of Mahmood, J., in Ram Prasad v. Arja 
Nand (1890 A. W. N. 161) and the law on 
this point must be regarded as still 
unsettled. 

Appeal from decree based on 
award where validity of refer- 
ence is challenged. 

The recent decision of the Ijahore High 
Court in Rala Ram-Walaiti Ramy, Bansilal 
Jagan Nath (136 I. 0. 11) throws much 
light on the vexed question whether an 
appeal lies from a decree based on an 
award where the validity of the reference 
itself is impugned. In Durga Charan Deb 
Nath V. Gangadhar Deb Nath (130 I. 0. 137) 
the Calcutta High Court held that an 
appeal lies where there is no valid reference 
and in a subsequent decision, Golnur v. 
Ahdusumad (130 I. 0. 209), there wasa differ- 
ence of opinion between the Judges. In 
the Allahabad High Court the earlier view 
was that no appeal li''s in such a case but 
the decision in Tej Singh v. Gasi 
Ram (102 1. C. 236) has thrown some doubt 
on the point. In the judgment of Shadi 
Lai, C. J., in Rala Ram M'alaiti Ram v. 
Bansilal- Jagan Nath the case law on the 
subject and the history of the Legislature 
are discussed in detail and bis Lordship 
concludes as follows ; — “The above survey 
of the case law leaves no doubt that the 
preponderence of judicial authority is 
clearly in favour of the view that no appeal 
lies from a decree made in accordance with 
an award, and that it is immaterial whether 
the validity of the award is challenged on 
the giound of the illegality of the pro- 
cedure of the arbitrator or on account of 
the invalidity of the reference which con- 
stitutes the foundation of his authority. 
This view receives support from the history 
of the legislation on the subject and from 
the rule attaching finality to a decision 
based on an award made under the super- 
vision of the Court.” We hope that 
the Calcutta High Court will recon- 
sider its decision in Durga Charan- Deb 
Nath V. Gangadhar-Deb Nath (130 I. 0. 


137) and refer the matter to a Full Bench 
when the question next arises for decision. 

Appeal from order granting:’ 

review. 

In Das Keshav v. Kasabasappa (94 I. 0. 
591; 27 Bom. L. R. 1446; A. I. li. 1920 Bom. 
121), it was held by the Bombay High Court 
that the general right of appeal given in 
O. XLIII, r. 1 (w), Civil Procedure Code, 
against an order granting an application for 
review was not controlled by O. XLVII, r. 7 
which lays down the grounds on which 
such orders could be objected to. This de- 
cision was dissented from by the Madras, 
Calcutta, Allahabad, Rangoon and Lahore 
High Courts. The Chief Court of Oudh has 
also very recentlv disagreed with the view 
of the Bombay High Court and followed the 
view of the other High Courts, in Bankey 
Behari Dal v. Abdul Rahman (135 I. O. 
695; 8 O. W. N. 1267). In his exhaust- 
ive and lucid judgment in Sikandar Khan 
V. Buland Khan (I.L. R. SLah. 617; 107 I. C. 
596), Tek Ohand, J., has exposed the fallacy 
underlying the decision in Das Keshav v. 
Karabasappa and this decision of TekChand, 
J., which has been approved in all the sub- 
sequent cases has practically put an end to 
the conflict which was raging on this 
subject. 

Points in everyday practice. 

(1) An adjustment out of Court after the 
passing of a preliminary decree in a mort- 
gage suit cannot be recognised by the 
Court in rro-^'p^ings to pass the final 
decree. (33 i^. L. li. i38.) 

(2) In the exercise of insolvency juris- 
diction the moffusil courts have the right 
to review and to entertain applications for 
setting aside ex parte orders. 49 M 935 
dissented from. Ayyasami Chetty v. Official 
Receiver (135 I. C. 750). 

(3) Where no notice is given to the decree- 
holder of the fact of a deposit under the 
decree, and the decree does not contain any 
special direction as to the mode of payment 
the decree-holdei is entitled to interest up 
to the date when he has notice and to the 
costs of execution bona fide taken out; Rang- 
pur Bank Ltd. v. HesabuJdin (135 I. O. 799). 

Notable Dicta in Recent Cases. 

‘If any of His Majesty’s subjects are clever 
enough to avoid taxation by legal means 
they are at liberty to do so; there is nothing 
wrong in so conducting one’s affairs within 
the law as not to %)itract taxation, — 
Beaumont, C. J., in In re Bai Sakinboo (34 
Bom. L. R. 100.j 
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“As it lies on the prosecution to prove the 
case against the accused, if this has not 
been done, it is not legitimate to draw any 
inference against the accused based on a 
criticism of the defence — Munvot, i/., in it, 
V, Barwick (136 1. 0. 5.) . , . . . • 

“There seems to bo a fatal attraction 


about conspiracy and gang cases and it is 
perhaps not always realised how difficult it is 
to prove them. Speaking generally, thepolice 
would usually be well advised to proceed 
with the substantive cases and to leave the 
gang cases alone.’’— Horriaon, J., in Surjan 
V. Crown [1361. 0. 77] 


Extracts from Contemporaries. 


Bhootlns: at a Judse. 

It is not only in India that a Judge 
may be shot at. Missiles of various kinds 
have on various occasions, happily rare, 
been thrown or fired at occupants of the 
Bench in England. 

Jessel, M. R., experienced, if he did not 
indeed enjoy, the distinction of being fired at 
by a clergyman, the Rev. H. J. Dodwell, 
whose mind had been unhinged by his 
troubles. The story was duly told to the 
Magistrate at Bow Street. Mr. Dodwell 
believed that he was entitled to certain 
property. His claim was stated in a peti- 
tion of right, heard and dismissed by 
Malins, V. 0. Jessel, M R., upheld the 
Vice-Ohancellor’s decision. Thereafter for 
many days Mr. Dodwell haunted the 
Rolls Court for the purpose of making 
applications which could not be entertain- 
ed. He came at last one day with a 
pistol concealed on his person. As the 
M R. was ascending the steps of the Court, 
Mr. Dodwell fired at him point blank 
and missed. Sir George showed no sign 
of perturbation, refused Mr. Dod well’s card, 
which that gentleman politely offered, and 
calmly took hie seat. 

The Usher, Mr. Hayes, was the sole 
witness of the attempt on Jessel’s life, and 
gave hie evidence before the Chief Magis- 
trate. Mr. Dodwell’s only correction of 
the evidence offered against him was 
that he had not stated to the constable 
that Sir George Jessel had “did" him. 
He could not have said that, he declared, 
proudly observing that he was a man of 
education — T/ic Uiw J ournal. 

Decline of the Bench. 

The reason is simple and natural; the 
beet men cannot and will not accept a 
post which brings so poor a reward as 
compared with what th^ can earn by 
remaining at the Bar. The Bench will 
then attract only the dubious and the 


second-rate, and prestige must suffer. The 
best Judges that England has produced 
belong to that period when a reasonably 
adequate salary, and fixity of tenure, had 
been established. And why, I ask for 
the third time, have they cut the judicial 
salaries so drastically in the days of re- 
duction when in the days of increase and 
inflation they never augmented them by a 
penny ? 

Because of their prestige, their dignity, 
their patriotism and/or their pride the 
Judges will not agitate their grievances 
or strike or make use of the simple 
weapons of passive resistance and ca’canny. 
They have indeed, it is said, indicated 
their views to Lord Sankey, who will do 
what he can to bring the matter to the 
Governmental ear. But it is a sad business 
that the Judges should, however indirect- 
ly, have to ask the Executive for a res- 
toration of their emoluments. It places 
the judiciary in an invidious position of 
inferiority. These salaries were fixed by 
solemn and direct enactment of Parliament 
and ought never to have been altered save 
by the same means.— T/ie Law Journal. 

Necessity of tpainingr in Advocacy. 

Mr. Justice Rigby Bwift, speaking at 
the annual dinner of the Birmingham Law 
Students’ Society, said he had long held 
the opinion that it was not enough to 
teach boys the law. If they were to be 
made advocates, they ought to be in- 
structed in the mysteries of the greatest 
of all the arts. Nobody became a great 
surgeon without being taught how to con- 
duct an operation; and no one became a 
musician without hours of practising. 
“But day after day", said the Judge, “the 
law students of this country are sent into 
court as full-blown barristers or solicitors, to 
conduct cases as advocates in an art in 
which they have never had the slightest 
training."- The Law Journal. 
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Recent Legislative Measures. 


Hindu Widows’ of Inherit- 

ance Bill. 

Mr. Sarda moved for reference of the 
Hindu Widows’ Inheritance Bill to a Select 
Oommittee. The Law Member (Sir B. L. 
Mitter) pointed out the various defects in 
the Bill and doubted if draftsmen in the 
Select Oommittee could do much with the 
Bill as it stood. He said it was not clear 
whether the Bill dealt with sonlees widows 
or widows with sons, that it ignored 
testamentary rights and that he could not 
in fact discover any principle in the Bill. 
The House divided and rejected Mr. Sarda’s 
motion. The status of widows under the 
Hindu Law requires considerable modifica- 
tion and the rejection of the Bill as a whole 
is to be deplored. We hope that a Bill in an 
improved form will be introduced in the 
assembly to ameliorate the condition of 
Hindu widows. 

The Indian Companies Amend- 
ment Bill (No I of 1932) 

Thei Indian Companies (Amendment) Act 
(Act XIX of 1930) provided that a firm 
whereof ‘thelpartners all hold auditor’s certi- 
ficate’ may be appointed by its firm name to 
be auditor of a company. It was brought to 
the notice of the Government that the 
wording of the amendment excluded firms 
which had foreign partners who did not 
possess Indian auditor’s certificate and the 
Act was kept in abeyance This Bill has 
been introduced to remove this defect. 

The Employers and Workmen 
(Disputes) Repealing: Bill (No II 
of 1982), 

The Royal Oommission on Labour which 
had invited opinions regarding the utility of 
the Employers and Workmen (Disputes) Act, 


I860, reported that the Act had every 
where ceased to be used^ ^d re- 
commended the entire repeal of this obsolete 
Act. This Bill is intended to give effect to 
that recommendation. 

The Indian Partnership Bill. 

The Report of the Select Oommittee on 
the Indian Partnership Bill has been 
published. The Oommittee propose that 
the Act should come into force on the let 
October 1932, and s. 68 a year later. The 
main alterations which the Select Oommittee 
have made in the Bill are the following The 
provision that the books of ^ a firm 
shall be kept at its place of business has 
been removed and the clause is now confined 
to declaring the right of each partner to have 
access to all the books of the firm; as regards 
liability for fraud, cl. 14 (/) hM been so 
amended as to make the liability to 
indemnify for fraud absolute and not 
subject to contract; the right of a minor to 
have access to the books of the firm^ has 
been confined to account books; the rights 
and liabilities of a minor partner when he 
attains majority are worked out in greater 
detail; provision has been made that a 
minor partner should be required to give 
public notice on attaining majority whether 
he elects to become or not to become a 
partner and that he shall be deemed to 
continue a minor until he gives notice or 
until the expiry of six months. There are 
some amendments of the clauses relating to 
registra'I n f Trms. An important change 
has been made in cl. 71 (a) by requiring that 
all public notices shall be published in the 
Q^ezette and in a local vernacular newspaper, 

[ The other bills that have been intro- 
duced will be considered in our subsequent 
issues — jBd.] 


Notes of Recent English Cases. 


Banking — Alteration of Cheque — Materia- 
lity — Pay Xor Order — Fraudulent addition 
of ‘per Y' after X — Endorsement by Y — 
Payment by Bank — Liability. — The plaint* 
iSa drew a cheque on the defendant Bank 
in favour of J. P. & Company and handed it 
over to O. P. a partner of the piaintiSa’ 
Bolioitora’ firm with inetruotions to deliver 
it to J. P. & Company. There was some space 
in the cheque between the payee’s name 
and the words “or order’’. C fraudulently 
added the] words ‘per C. & P.’ after the payee’s 
name, endorsed the cheque ‘0. A P.’and paid 
to a bank to the account of a company of 
which he was the director. The cheque 
was credited to the latter bank by the 
defendant bank and debited to the plaint- 


iffa’ account. In an action by the plaintiffs: 
Held, that the plaintiffs in leaving a spa(^ 
after the payee’s name did not commit 
any breach of duty qf a customer to his 
banker and as the defendant bank had paid 
on an irregular endorsement, the bank was 
liable to the plaintiffs. Held, further, that 
the plaintiffs were not liable as principals 
for the fraud of C, as O was not acting 
within the scope of his authority but frau- 
dulently. right, 3. )Sling8by v. District 

Bank Limited (Manehetter) (1931) 100 L, J. 
Ch. 665.J 

[This decision has been recently affirm- 
ed by the Court of Appeal in Slingsby 
V. District Bank, Limited. Sorutton, L, J.. 
Greer, L. J., Romer, L. J..] 
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Company — Director — Vacation of office — accordailc6 with the terms of an instrament 
Verbal notice — Master and servant — Terminal of proxy will be valid notwithstanding the 
tion of service. Where the Articles of previous death of the principal or revoca- 
Association of a company provided that the tion of the proxy unless notice of revocation 
office of a director shall ipso facto be had been received at the office of the 
vacated if by notice in writing to the company before the meeting: HcZd, that 
company he resigns his office, and a verbal every proxy was subject to an implied 
notice of resignation given by the director condition that it should only be used if the 
was accepted by a resolution of the principal was unable or found it inconveni- 
company: HeZd, that there was a valid ent to attend the meeting and a proxy-giver 
notice which vacated the office of the was entitled to vote personally at the 
director. Where a written contract for meeting even though he had not given 
service has been made for service which notice of revocation: ILord Han worth, M.R., 
requires a notice on either side before it can Lawrence, L. J., Romer, L. J.] Cousins v. 
be terminated, it can be terminated by word Int. Brick Co. 100 L. J.Oh. 404. J 

of mouth by mutual agreement between the IncomeTax — Exemption — Bodies establish- 

parties: (Bennet, J.,) Latchford Premier ed for charitable purposes. — The Institution 
Cinema Ltd , v. Ennion and Paterson: (iU3l) of Oivil Engineers is a body established for 
100 L. J. Ob. 397. charitable purpose only within the meaning 

Company— Proxy — Votinpin person with- of s. 37, of the Income-tax Act 191?, and is 
out revoking proxy — Validity of vote, thereforeexempt from the payment of Income- 
Where the Articles of Association of a tax. Institution of Civil Engineers v. Rev. 
company provided that a vote given in Commissioners, (1931 j 100 L. J. K. B. 705, 

THE LEGAL ASPECT OF LITERATURE. 

(OONTRIBUTBD.) 

The lawyer’s profession calls for a per- helped me to hound that man, so that at 
feet understanding of human character the end of eight years there was not any- 
and a skilful use of such knowledge. He thing left but his hide. The greatest 
can find in literature, drama, poetry or admirer of my work in that case was that 
fictioDi as in an encyclopedia, that man’s own lawyer, but he will not give me 
learning which he cannot hope to gather credit for having any legal acumen. He 
from his own limited experience of men maintained that I knew all the facts 
and things that chance may enable him to beforehand. Yet, the truth of the matter 
observe at close range. was that I did not. I drew the bill before 

This learning has been sought, posses- I had the facts. I merely judged the man’s 
sed and valued by all great Advocates, character from what I had read of Eugenie 
Referring to the value of literature to Qrandet. That experience was to me a 
lawyers, Mr. Frank J. Loesch, Esq., Presi- life-lesson. 

dent of the Ohicago Bar Association in an “Let me allude also to another case, one 
address to the students of the University that nearly broke me down with the 
Law School said : — “Read the literature of mental and physical strain. I had bought 

human nature To my mind Balzac is every printed trial I could find on that 

the greatest Judge of human nature, after particular subject. I had a year to pre- 
Shakespeare. I think I learned more of pare for the actual trial of the case. There 
human nature (outside of my own experi- were very eminent lawyers on the other 
ence) from Balzac than I have from any side, I will not mention names for the 
other author except Shakespeare. I recall parties are living. But I did not receive 
especially JSw^renieGrandet, the history of from all these books as much light as I 
a miser. I have read that book two or did from a certain classical novel, one that 
three times, and this is how it profited me characterized exactly the plaintiS’s object 
afterwards. I was retained in a very and put that party in the lime light, 
serious case of fraud. 1 studied the party With that aid I was able to follow all the 
on the other side. I made up my mind, that, ins and outs of his manccavres, and finally 
if ever there was a miser out of the pages to win the case. It was a work of fiction 
in literature, that was the man and that that guided me to a right solution of that 
Grandet was his Ifterary father-in-law. I person’s character, and a knowledge of his 
studied Eugenie Grandet again, and then character that essential to victory. 

I attacked that opponent. It was an eight “Still another lesson I now recall which 
years task. But the image of Grandet I learned from reading a lesson I shall 
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never iorget. It related to a gentleman by 
the name of Oil Bias, Oil had various and 
sundry adventures, and among others he 
was made secretary to the Archbishop of 
Toledo. The Archbishop said to him one 
day: “Gil, I look upon you as a very 
likely young man, I like your intelligence 
and acumen. Now I am getting old. I 
have to preach once a month. Make it your 
duty to let me know when you see any 
failing signs in my mental powers, I will 
trust you as a friend to tell me about it,” 
So Gil noted the character of the sermon 
the next month. Then he heard the en- 
suing sermon; and he thought the Archbi- 
shop showed signs of age and senility. At 
the third sermon he was more satisfied of 
this, and the fourth was shockingly signifi- 
cant. He complimented the Archbishop on 
the first sermon, and spoke fairly of the 
second but of tbe others he did not. The 
Archbishop asked, ‘Now, Gil, what is the 
truth ?’ Gil said ; ‘Your Eminence, your 
mental powers are failing rapidly’. ‘Gil’, 
responded the Archbishop, ‘I find that 1 am 
mistaken in your acumen. The treasurer 
will pay you, — and you will leave the house’. 
I have never forgotten the moral of that 
story. Such incidents in literature add to 
your knowledge” (1). 

And so the best literature — drama or 
poetry, philosophy or fiction must always 
be an arsenal for tbe lawyer. 

“A lawyer without history or literature 
is a mechanic, a mere working mason; if 
he possesses some knowledge of these he 
may venture to call himself an architect.” 
These were the words of Sir Walter Scott, 
put into the mouth of Mr. Pleydell — the 
most attractive of all the lawyers in the 
Waverley Novels. 

‘‘In order to be equipped for success in 
the profession to day a man must not only 
be a fairly good lawyer, but be must be a 
‘man of affairs’ and he must also be a man 
of wide reading. Mere law reading, no- 
thing but law reading, for a young man is 
bad. His mind gets into a groove and he 
becomes what is called a ‘mere lawyer\ In 
the House of Commons or in Halls of the 
Legislature which, after ail, often refiects 
the National feeling, a mere lawyer has no 
chance of getting forward; he is scarcely 
listened to. It would therefore be neces- 
sary for lawyers to endeavour to become 
cultured men, and, to do that, they must 
read the best authors. There is a lament- 

(1) Cited itt the Illiaois Law Review (1907 j Vol. I 
p. 455— Address by Mr. Frank. J. Loesch on “The 
acquisition and retention of a clientage,” 


able want among the young men and 
women of to- day in that they never read 
the best novels and dramas or tbe ancient 
classics. We can imagine no better way 
for a man to educate himself as a practical 
and successful lawyer than by reading the 
Waverly Novels and the works of Dickens. 
He would find there beautiful descriptions 
of scenery, things that would enlarge bis 
mind, and he would amass a store of 
reflection and recollection, and when tbe 
time for action comes those novels would 
recur to him again and again, and become 
a fine storehouse of instruction and inspira- 
tion. Some of the best English lawyers 
have been great students of Shakespeare.” 

Sir Edward Ooke has left us bis opinion, 
that some t knowledge of literature and of 
every science and art, is not only useful, 
but even necessary to a lawyer : — ‘‘If it be 
asked, of what arts and sciences a know- 
ledge is necessary for a full knowledge and 
understanding of our laws, I answer that 
since not only laws, but also all arts and 
sciences are subjects of jurisprudence, I 
not only do not exclude any art or science, 
but I consider a knowledge of every one 
of them not only useful, but even essential 
to a lawyer.” 

It is said that the ‘‘sparks of all the 
sciences in the world are taken up in tbe 
ashes of the law.” The administration of 
justice has received its full share of the 
benefits conferred upon mankind by tbe 
development of science. One of tbe 
earliest missions of the electric telegraph 
was to consign a murderer, in hot fight 
from his prostrate victim, to a deserved 
scaffold. Scarcely had Tawell quitted the 
fearful presence to be borne from it, as 
he imagined, to a place of safety, with 
speed unknown to former years, than bis 
fight was overtaken by a few words passed 
along the unsuspected wire, and the 
Ministers of Justice were awaiting his 
arrival. Another remarkable instance was 
afforded recently by the discomfiture of a 
daring impostor, laying claim to large 
estates, by means of elaborate fraud and 
perjury. He had tendered himself as a 
witness in his own cause, tried at the 
Gloucester summer assizes, in the year 
lb53, and was writhing under a powerful 
cross examination inflicted by Sir Frederick 
Thesiger, since Lord Obancellcr, when tbe 
electric telegrapS unexpectedly enabled 
him to put a question which, so to speak, 
suddenly blew up the whole fabric of 
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forgery and falsehood. The crose^exami- 
natidn had been pointed to a brooch and seal 
on which a name and alleged family arms 
were engraved, furnishing, if genuine, 
strong proof that the claimant was what 
he represented himself to be. The exami- 
nation in chief having commenced on the 
preceding day, was fully reported in the 
newspapers on the ensuing morning, and 
came under the notice of a seal engraver in 
Oxford street. He instantly communicated 
by telegraph to the defendant’s Attorneys, 
the fact that he had himself not long 
before, engraved the brooch and seal for 
the claimant, whose case was, that they 
had been given to him by a friend of his 
pretended mother, as part of their 
trinkets fifty years before the trial. The 
verdict was at once, amidst a scene of much 
excitement, entered for the defendants ; 
and the plaintiff, consigned immediately 
to the hands of justice, was afterwards 
tried, convicted of forgery, and transport- 
ed for life.” (2). 

No better advice was ever given to an 
ambitious lawyer than that given by^Ohitty, 
who advised him to “Study mankind so as 
to be able to detect under every semblance, 
the exact character of every individual 
with whom he is to have transactions in 
business... and devote your leisure hours 
to the study of literature and science, 
psychology, pathology, surgery, chemistry, 
medical jurisprudence and police.’’ 

Thomas Emmet was admitted to the Bar 
in the Supreme Oourt of the State of New 
York in 181)5. The following incident in 
his professional career furnishes food for 
thought as to how far a lawyer can use 
his knowledge picked up from the study 
of fiction to advance his client’s interests 
in the case. 

“A journeyman saddler in New York 
who, by his industry and economy, had 
accumulated a few hundred dollars in 
money, resolved to establish himself in 
business in an adjacent village. After 
securing a situation for a shop, he re- 
turned to the Oity with about 200 dollars 
to purchase his stock. He put up at one of 
the public houses, and confiding in the 
integrity of the landlord, gave the money 
into his hands for safe-keeping till he 
should call for it. He then traversed the 
Oity in search of a favourable chance to 
purchase his stock, and after finding one 
that suited him, he retufhed to his quarters 
and called for his money. 

(2) Warren’s Law Studies 13-14. 


“Your money,” said the landlord, “you 
put no money into my hands.” 

“He had no evidence of the fact, and 
finding all his efforts to induce his host 
to give up the money were fruitless, the 
desponding and indignant saddler repaired 
to Mr. Emmet for counsel. 

“After hearing a statement of the facts, 
and taking such measures as satisfied him 
that the saddler was a man of the strictest 
integrity, he rebuked him for putting 
his money into such hands without evi- 
dence; ‘But’ said he, ‘if you will do as I 
tell you, I will obtain your money for 
you.’ 

“The saddler very readily promised a 
strict obedience to his directions. 

“Weir,’ said Emmet, “go back to the 
landlord and tell him when no one is pre- 
sent that you owe him an apology — that 
you have found your money and were 
mistaken in supposing that you pot it into 
his hands; you will then retuin tome.’ 

‘ The saddler did so, and the landlord 
expressed great satisfaction at the dis- 
covery of the mistake. Mr. Emmet then 
gave the saddler lOO dollars and told him 
to go and deposit it in the hands of the 
landlord, but before you enter the house, 
procure some gentelman of respectability 
to go in and call for a glass of beer, and 
request him then to take bis seat and 
carelessly pass away the time in reading 
the news etc , till you arrive. You will 
then enter the room and in his presence 
tell the landlord you now wish him to take 
the 20 } dollars for safe keeping till you 
call for it.” 

“This done, the saddler again returned 
to Mr. Emmet who diieoted him ‘to con- 
tinue his lodging at the house for two 
days, and be regular at his meals; and 
then, while no other person is 
present tell the landlord you will take 
back your money.' This the saddler did, 
and the unsuspecting landlord without 
hesitating immediately refunded the money, 
which the saddler restored to Mr. Emmet, 
who directed him to take a good witness 
with him, and go and demand the 201) 
dollars ‘which you delivered in his hands 
for safe keeping in the presence of the 
gentleman who called for the beer.’ 

“ The saddler accordingly proceeded to 
the house, in company with another person 
and demanded his money. 

“Your money,” said the astonished land- 
lord, “I have just handed it to you.” 

“No, Sir,” replied the saddler, “I have 
not received my money and if you refuse 
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to deliver it to me, I shall take measures 
to obtain it 

“The landlord dared him ‘to do his best’; 
and Mr. Emmet immediately instituted a 
suit against him in favour of the saddler. 
The landlord, finding himself outwitted, 
paid over the money, with 20 dollars a3 
costs". 1.3). 

It is said of Mr. William Beach, ‘ one of 
the noblest Advocates that ever practised 
in the American Bar" that his father, a 
well-tc-do tradesman in Saratoga, New 
York, gave William a good education in 
the academy, and his admission to the 
Bar was considerably later; for the old 
gentleman had peculiar notions of how 
Beach should pursue his studies. 

After spending something over a thous- 
and dollars on the young man’s education 
he questioned him of his future plans and 
prospects, of what he wanted to do for 
a living. The young graduate had not 
the faintest notion of law at that age, 
and replied that he did not know. “1 
want you to be a lawyer," said the father 
decidedly. The young man hung his 
head, and replied. "How can I get a 
library" ? 

He was an early lover of books and 
fishing, and kept up both for a life-time. 
“I’ll hire you," said the father, “If you’ll 
work faithfully and obey orders for the 
first year or so, and you will have a stated 
salary 'and enough to buy books when 
the time comes." 

“I will do it," said William; and acc- 
ordingly he was furnished with a Bible, 
a copy of Shakespeare and Bunyan’s 
“Pilgrim’s Progress”, and sent to live 
with a farmer uncle in the mountains 
some twenty miles away. It was some* 
days and weeks before he became interest- 
ed in the Bible (each book was to be read 
three times thoroughly and notes made of 
it); but the young man became interested, 
fascinated, and charmed by each volume. 
He mastered them, and received with this 
victory a splendid vocabulary. 

He was still diffident, and when be com- 
menced practice he was timid and un- 
graceful. Still he bad ideas in his 
language, quaint illustrations, strong 
sentences, little words, and clearness in 
putting things. The boys would say, 
"Let’s go down and hear Gus Beach plead 
a case"; and they would first go out of 
curiosity; but they would turn away, charm- 
ed by the little things he had said, and 
later they would change the saying to, 

(3) Donovan’s Modern Jury Trials. 


“Let’s go and hear young Beach speak.’’ 
And so, by degrees he grew to be a fine 
reasoner, an attractive speaker, and late 
in life had a charm about all his speeches 
that was almost irresistible. (4). 

Gray says very truly in a letter to his 
friend West, who could not force hie in- 
clination to like the study of the law and 
to dissuade him from being disgusted with 
its dry and unentertaining elements, “It is 
strange, if, among all that huge mass of 
words there be not something intermixed 
with thought. Laws have been the result 
of long deliberation, and that not of dull 
men, but the contrary; and have so close 
a connection with history, nay, with 
philosophy itself, that they must 
partake a little of what they 
are related to so nearly." 

There is yet another use of literary works 
for lawyers and laymen alike. They teach 
a great deal of law in simple and interest- 
ing stories. Legal text books do not, as 
such, always afford pleasant reading to 
others than lawyers. But even a layman may 
learn a great deal of law in a very agreeable 
way by reading novels. Thus, in “Ten 
Thousand a Year, you find the old action of 
ejectment with all its fictions and prolixities, 
fully described; the plot of Felix Holt turns 
upon a base fee, and George Elliot obtained 
professional advice upon her book before it 
was published. In Cesar Birottear, Balxac 
explains in detail the French Law of 
Bankruptcy; while in other books forged 
wills and murder trials of the most thrill- 
ing sort abound. Sometimes these legal 
novelists may not be very accurate in their 
law, but on broad outlines they rarely err. 
Shakespeare’s plays are crammed with legal 
allusions; and Sir Walter Scott who was a 
lawyer by profession and a well-read lawyer 
too, made good use of his legal learning. 
Nothing of the kind is more amusing than 
his account the great case of Peebles v. 
Planestanes in ‘Redgauntlet’ while ‘Anne ol 
Geierstein’ is worth reading for the sake oi 
the Vehmgeriekt." (5). The works ol 
Dickens abound in law and lawyers. We 
shall deal in the course of this article with 
the way in which Dickens treated law and 
lawyers in some of his famous novels. 

In reading Dickens’s description of law 
and lawyers we must bear in mind that, 
first and last, his aim was to ridicule 
satirize and caricature all that he disliked 

(1) Donovan's Tact ia Trials. 

(5) Address by John Marshall to the studenh 
of the Law School of Pennsylvania in April 1905, oi 
the “Law and Lawyers of Oharles Dickens," 
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and despised, and he saw much in the law 
and lawyers of England in his days dislike 
and despise. 

Novelists and dramatists have always a 
strong tendency to exaggerate lights and 
shadows and the resulting pictures are 
marked by caricature and burlesque. 
Caricature, the humorous exaggeration of 
characteristics, is always popular, for every 
one likes to see every one else ridiculed, 
and burlesque renders any subject 
ludicrous by an incongruous manner 
of treating it. So when a talent like 
that of Charles Dickens for caricature 
and burlesque is turned loose upon the 
unpopular profession of the law, the result 
is highly edifying to the laity." Dickens 
was not a very learned lawyer, and one may 
very much doubt, if he ever seriously read 
any law at all. Dickens’s knowledge was 
not derived from the printed page of legal 
text books, but from what he saw and 

Dickens’s practical experience of the law 
was decidedly unpleasant. “In 1844 Vice- 
Chancellor Knight-Bruca granted him an 
injunction against some literary pirates who 
published limitations of his ‘Christmas Carol’ 
and ‘Martin Chuzzlewit’ Although successful, 
he had to pay the costs, an incident which 
he might have considered very funny had it 
happened to another. When another case 
of piracy occurred, he wrote to his Counsel, 
Talfourd: "It is better to suffer a great 
wrong than to have recourse to the much 
greater wrong of the law. I shall not easily 
forget the expense and anxiety and horrible 
injustice of the Carol case, wherein, in 
asserting the plainest right on earth, I was 
really treated as if I were the robber instead 
of the robbed." 

It was doubtless his own sentiments 
which he expressed in the ‘Battle of Life’, 
which he wrote soon after. 

"Nothing serious in life", said Mr. 
Snitchey, of the law-firm of Snitchey & 
Craggs, as he peeped into his blue bag. 
"What do you call law?" 

"A joke," replied the doctor. 

‘ Did you ever go to law?’’, asked Mr. 
Snitchey, looking out of the blue bag. 

"Never," returned the doctor. 

"If you ever do", said Mr. Snitchey, 
"perhaps you’ll alter that opinion." 

■ Snitchey the solicitor naturally took a 
professional view of the law. "Take this 
smiling country as it stands. Think of the 
laws appertaining to re<i property; to the 
bequest and devise of real property; to tj(ie 
pcorigage and redemption of real 


property; to leasehold, freehold and 
copy-hold estate; think," said Mr. 
Snitchey, with such great emotion that 
he actually smacked his lips, "of the 
complicated laws relating to title and proof 
of title, with all the contradictory prece- 
dents and numerous Acts of Parliament 
connected with them; think of the infinite 
number of ingenious and interminable 
Chancery suits to which this pleasant 
prospect may give rise, and acknowledge 
that there is a green spot in the scheme 
about us.” 

"The one great principle of the English 
Law,” says Dickens in ‘Bleak House’, .‘‘is to 
make business for itself. There is no other 
principle distinctly, certainly, and con- 
sistently maintained through ail its narrow 
turnings. Viewed by this light, it becomes 
a coherent scheme, and not the monstrous 
maze the laity are apt to’ think of it. Let 
them but once clearly perceive that its 
grand principle is to make business for 
itself, at their expense, and surely they will 
cease to grumble.” 

‘ For fees to any form they mould a 
cause; 

The worst has merits and the best has 
flaws. 

Five guineas make a criminal to-day. 

And ten tc-morrow wipe the stain away.’ 

Dickens like other great writers, has been 
responsible for several salutory reforms in 
the laws of bis country. To take one out of 
several such instances, be more than another, 
was responsible for the change in the method 
of executing death sentence on condemned 
criminals. 

"Executions were in his days public and, 
up to very recent times, were attended by, 
people of fashion. Boswell, Johnson's 
biographer, bad a great taste for that sort of 
thing. On one occasion, he records, he saw 
six executed at Tyburn; on another, fifteen 
at Newgate. The solemn procession to 
Tyburn had been abrogated in 1783, much 
to Boswell’s disgust, and Dr. Johnson 
observed: "The age is running mad. Men 
are to be hanged in a new way. The old 
method was most satisfactory to all parties, 
the public was gratified by a procession, the 
criminal was supported by it. Why is all 
this to be swept away? ” The celebrated 
George Selwyn never missed a hanging 
without some legitimate excuse. When 
Hackman was executed for the murder of 
Miss Ray, the Earl of Carlisle wrote 
Selwyn an account of it, and added, "Every- 
body inquired after you". Selwyn made a 
trip to Paris to see Damien broken on the 
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wheel for attempting to aasasainate Louis 
XV. He displayed so much interest that 
he was asked by a French nobleman if he 
were a hangman. “No, Sir”, was his reply, 
“I have not that honour; I am only an 
amateur.” 

Oharles Lamb worts to a friend in Paris: 
“Have you seen a man guillotined yet? Is 
it as good as hanging?” 

But times and tastes have changed. In 
1849 Dickens saw the two Mannings, husb- 
and and wife, executed on the wall of Horse- 
monger Lane Jail, and, like a true-born 
Englishman, eat down quickly and wrote a 
letter to the Times, advocating a change, 
which was finally effected, in or about 
1868. (6) 

One of the beat law reforms with which 
the name of Dickens is associated is the 
avoidance of the great expense and in- 
ordinate delay, which were inseparable 
incidents of Chancery suits in the first half 
of the 19th century. 

The law’s delays have been the subject of 
several satirical attacks by Charles Dickens 
in many of his novels. 

' A bill in equity, in those days, was not 
the innocent document which with us bears 
the name, but a much more formidable 
instrument. In the first place, it was very 
lengthy. After the caption and names of 
the parties came the stating part, in which 
the plaintiff stated the facts of his case; 
then a general charge of confederacy against 
the defendants and divers other persons 
then unknown. This was originally inserted 
in order to lay ground for amendment by 
adding other parties to the bill, but soon 
became a mere form. The next was t]ie 
charging part of the bill, in which were set 
out anticipated defences, which were then 
denied or avoided in order to ground in- 
terrogatories. Then, after an averment 
that the plaintiff had no remedy at law, 
came the interrogatories propounded to 
the defendant, with prayers for relief and 
process. As the costs were in proportion to 
the length of the pleadings, it will be readi- 
ly seen that the solicitors had every tempta- 
tion to prolixity. Thus, a witness testified 
before the Chancery Commission of 1852: 
“If I draw a document of 120 folios, I get 
£6, and if I compress that into 30 folios I 
get only 30 shillings. In fact the worse the 
business is done the better it is paid for,” — 
a folio being about fifteen lines of six words 
each (7). 

(6) Ibid. 

(7) Testimony of Henry Lake, First Report, Ohano- 
ery Commission, 1852, App, A. page. 180. 


It frequently happened that the defend- 
ant's answer rendered it necessary or ad- 
visable to amend the bill, adding fresh 
interrogatories which called for a further 
answer. Sometimes the plaintiff would 
designedly refrain from making his bill full 
in the first instance and file what was 
called a fishing bill, and then on the answer 
coming in, would avail himself of its aver- 
ments to frame his amendment. This 
was called “scraping the defendant’s con- 
science . .” (8). 

As the defendant very frequently filed a 
cross-bill against the plaintiff to scrape his 
conscience, and there were continual op- 
portunities for exceptions, and references to 
a Master and appeals, it will easily be seen 
that by the time the parties’ consciences 
had become thoroughly scraped, the pro- 
ceedings had become unconscionably com- 
plicated. 

Again, the rules of the Court required 
that every person having any interest, no 
matter how theoretical, remote orcontingent, 
must be made a party, and this added 
enormously to the expense, and also to the 
vexation of suitors. Many a man whose 
interest was, as a practical matter, nothing, 
would be made a defendant, and, fearing to 
disregard the suit, would be obliged to 
employ Counsel. Forster, Dickens’s bio- 
grapher, mentions a case of a legacy of 
three hundred pounds. There was but one 
defendant in reality but seventeen accord- 
ing to the technical rule, and, after two 
years, it was discovered that an eighteenth 
should be added, and the suit begun de 
novo, after costs had been incurred of over 
eight hundred pounds. This case Dickens 
worked up in *Bleak House’ as the story of 
Qridley, “the man from Shropshire.” 

The testimony in a Chancery case was not 
oral, but taken in writing by commissioners 
or examiners. The party examining prepared 
his questions in writing, and the other side 
cross-examined if he chose, and questions 
were propounded to the witnesses by the 
examiner. This method was most unsatis- 
factory, tedious, and expensive. A witness 
before the Chancery Commission testified 
that in one case, where bill had been filed 
against the directors of a bank to hold 
them liable for its debts, the expense of 
obtaining the testimony of one witness was 
over eight hundred pounds. The witness 
observed that “t^e tremendous expense ex- 
pedited a compromise (9).” 

(8) Testimony of James Ohalmers, Ohaussiy Oom- 
ission, 1826 pages 165—166. 

(9) Testimony of 8. B. Toller, 3rd Report, Ohsnceiy 
Oommisuon, 1856 p.38. 
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Then every party had to take office copies 
of every paper hied or at least pay for 
them, onTpenalty of incurring the displea- 
sure of the officials. 

Then the delay caused by appeals was 
something of which we can have little idea 
at this time. In 1811 a Scotch solicitor 
testihed before the Committee on delays of 
suits in Chancery: *T know that there has 
been a great increase of appeals and 1 know 
that appeals are entered, many of them, only 
for the purpose of delay. There was a 
remarkable instance of it this session, to 
prevent a person paying one thousand 
pounds into Court; it was in the 
House of Lords seven years. I had 
orders to withdraw the appeal as soon as 
it should be called on, and when it came 
to the last moment 1 took it away upon 
paying the costs." (10) 

In 1824 a witness before the Chancery 
Commission spoke of the “Heart- sickening 
delays" in appeals, and mentioned one 
important case, appealed from the Master 
of the Rolls to the Chancellor, which remain- 
ed unheard for nearly six years (11). 

Well might poor, crazy Miss Flite say so 
often: “1 expect a judgment. Shortly. On 
tht day of jvdgment. " 

Litigated or contentious suits, we all 
expect to be somewhat protracted. But 
when all the parties to the suit simply 
want their rights determined by the Court, 
it seems cruel to prohibit them. Yet this 
was what the Court of Chancery did by 
making no distinction between contentious 
and merely administrative business. The 
disputes which arise over the interpretation 
of a Will, the settlement of accounts, and, in 
short, the thousand and one things which 
the modern Courts, attend to every month, 
would, in England, under the old practice, 
be the subjects of bills in equity, with all 
their delay, expense, and vexation of spirit; 
as, lor example where a trustee hied a bill 
merely to obtain the direction of the Court 
in the execution of the trust, or to have the 
terms of an obscure Will construed by 
the Court, or where a creditor was required 
to make formal proof of his claim— all these 
proceedings assumed the cumbrous and ex- 
pensive character of hostile suits (12). 

In 1855 it was said before the Chancery 
Commission that it took the Registrar six 
months merely to settle the decree in the 

(10) Testimony of James OhaUasrs, Chancery Com- 
mission, June 18, 1811 page 2ff h 

(11) Testimony of John Forster, Chaneery Commis- 
sion, 1828. App. A. p. 302. " 

(12) Chancery Commission, First Kep. 1852, page 
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settlement of an intestate estate where some 
of the children had been advanced, it 
only required somebody to do it “ who 
understood figures," but there was “nothing 
that any man of business might not settle in 
two or three hourj." (12) 

Then when the decision of the Chancery 
suit involved a preliminary determination of 
the legal rights of the parties the Chancellor 
generally considered himself bound to 
direct an issue to a Court of law, or take 
the opinion of the law Judges. He was 
concluded to be sure by neither, but took 
this course to assist his conscience, and it 
need hardly be said that it was a proceed- 
ing which did not speed the cause nor lessen 
its expense. 

In one case, where the contest involved the 
determination of who were the next of kin, 
the Master of the Rolls heard the case for 
three days, and then directed an issue. 
The case was tried for two days, and then 
the Master of the Rolls, dissatisfied with 
the verdict, directed a new trial. The 
Master of the Rolls was again dissatisfied, 
but no further trial was awarded, for the 
very simple reason that the fund of five 
thousand pounds was just sufficient to pay 
the costs (14). 

How Bentham lashed the whole system. 
“Equity!", he claims, “Equity! It is a term 
of derison, a cruel mockery. Is it a remedy? 
It sweetens like sugar of lead; it lubricates 
and soothes like oil of vitriol." And in 
another place he says “The parties unheard 
of and unthought of, pave their way through 
the offices like half-starved flies crawling 
through a row of spiders," 

The evils of the Court of Chancery were 
not confined to the mother country. It 
spread to some of the Colonies that borrow- 
ed its law and legal procedure from 
England. In some Colonies the supplanted 
procedure was even worse than the parent 
stock. According to Parke's “History of 
the Court of Chancery", the Court of Chance- 
ry in the island of Montserrat, West 
Indies, had several times been represented 
as a public nuisance; and, he says, “the 
tornado which periodically interrupts the 
sittings of the West India Courts of Chancery 
is the only temporary relief of the islanders 
from the visitation of equity." 

Here is an inimitable description by 
Charles Dickens of the progress of a Chancery 
suit in the early part of the 19th century^ 

(13) Testimony of R. B. Follett, Chancery Commia* 
sion, 3rd Kep. page 92. 

(14) Testimony of Joseph Leech, Ohsnoary Oom- 
mlaaion, 1852, App. A page 7. 
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'‘Jamdyee and Jarndyce drones on. This 
Boareorow of a suit has, in coarse of time, 
become so complicated that no man alive 
knows what it means. The parties to it 
understand it least; but it has been observ- 
ed that no two Ohancety lawyers can talk 
about it for five minutes, without comiug 
to a total disagreement as to all the pre- 
mises. Innumerable children have been 
born into the cause; innumerable young 
people have married into it; innumerable 
old people have died out of it. Scores of 
persons have deliriously found themselves 
made parties in Jamdyee and Jarndyce 
without knowing how or why; whole 
families have inherited legendary hatreds 
with the suit. The little plaintiff or defend- 
ant, who was promised a new rooking horse 
when Jarndyce and Jarndyce should be 
settled, has grown up, possessed himself of 
a real horse, and trotted away into the other 
world. Fair wards of Court have faded 
into mothers and grandmothers; a long 
procession of Chancellors have come in and 
gone out ; the legion of bills in the suit have 
been transformed into mere bills of mort- 
ality; there are not three Jarndj/ces left upon 
the earth perhaps, since old Tom J arndyce 
in despair blew his brains out at a ooffee- 
housa in Chancery Lane; but Jarndyce and 
Jarndyce still drags its dreary length before 
the Court, perennially hopeless. 

'‘Jarndyce and Jarndyce has passed into 
a joke. That is the only good that has ever 
come of it. It has been death to many, 
but it is a joke in the profession. Erery 
Master in Chancery has had a reference 
out of it. Every Chancellor was ‘'in it” for 
somebody or other, when he was Counsel at 
the bar. Good things have been said about 
it by bluenosed, bulbous-shoed old 
benchers, in select pot- wine committee after 
dinner in hall. Articled clerks have been 
in the habit of flashing their legal wit upon 
it. The last Lord Chancellor handled it 
neatly, when, correcting Mr. Blowers tbe 
eminent silk gown who said that such a 
thing might happen when the sky raiaed 
potatoes, he observed, ‘‘or when we get 
through Jarndyce and Jarndyce, Mr. Blo- 
wers;”— a pleasantry that particularly 
tickled the maces, bags, and purses. • '* 

Here is a bit of how the proceedings 
were conducted in the Jarndyce case. 

Thus in the midst of the mud and at the 
heart of the fog, sits the Lord High Chan- 
cellor in his High Court of Chancery. 

‘‘Mr. Tangle,” says the Lord High 
Chancellor, latterly something restless 


under the eloquence of that learned gentle- 
man. 

‘‘My Lord,” says Mr, Tangle. Mr. Tangle 
knows more of Jarndyce and Jarndyce 
than anybody. He is famous for it— suppos- 
ed never to have read anything else since 
he left school. 

‘‘Have you nearly concluded your argu- 
ment?” 

“ My Lord, no— variety of points — feel it 
my duty to submit-ludship”, is the reply 
that slides out of Mr. Tangle. 

“Several members of the bar are still to 
be heard, I believe?”, says the Chancellor 
with a slight smile. 

Eighteen of Mr. Tangle's learned 
friends, each armed with a little summary 
of eighteen hundred sheets, bob up like 
eighteen hammers in a pianoforte, make 
eighteen bows, and drop into their eighteen 
places of obscurity. 

“We will proceed with the hearing on 
Wednesday fortnight,” says the Chancel- 
lor. For the question at issue is only a 
question of coats, a mere bud on tbe forest 
tree of the parent suit, and really will come 
to a settlement one of these days. 

“The pages of 'Bleak House’ do not dis- 
close the details of the great case of 
Jarndyce v. Jarndyce, although, as the 
book was professedly written to show up 
the iniquities of the Court of Chancery, and 
is spun out to more than a thousand pages, 
surely a few might have been spared to 
give the reader a definite idea of what the 
case was about. It does appear, however, 
that the question was how the trusts under 
the Jarndyce Will were to |be administered, 
and that, while the costs were steadily 
increasing, the value of the estate was 
steadily decreasing. “It was a street of 
perishing blind houses, without a pane of 
glass, without so much as a window frame, 
with the bare bland shutters tumbling from 
their hinges, and the iron rails peeling away 
in flakes of rust; the chimneys sinking in; 
the stone steps to every door (and every 
door might be Death’s Door) turning 
stagnant green.” Meanwhile, the legatees 
were reduced to poverty, and everybody 
had to have or pay for copies of cartloads 
of papers, and all hands went downthe 
middle and up again through such an 
infernal country dance of costs and fees 
and nonsense and corruption as was never 
dreamed of in the widest visions of Witch’s 
Sabbath.” • 

“The parties in a case are made to say, 
“And nothing ever ends. And we can’t 
get out of the suit on any terms, for we 
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are made parties to it, and must be parties in the daily papers, the learned^ Judges 
to it, whether we like it or not.” of the Calcutta High Court in disposing 

So Tom Jarndyee committed suicide of a long pending suit remarked in much 
from despair. "For,” said he, “it is being the same words as Charles Dickens that 
roasted at a slow fire, it’s being stung to the purpose of the whole proceedings 
death by single bees, it’s going mad by seemed to be nothing else than to incur 
grains.” costs in the litigation and to create busi- 

All these evils of Chancery were well ness and provide profit for lawyers. Scott’s 
known, well recognized by the Government picture of Peter Peebles can very well be 
of the day and had been exposed over and applied even to-day to many a suitor who 
over again in judgments of courts. But seeks his fortune in Courts of Law. 
where the Blue Books and the Law Peter Peebles was called poor Peter, 
Reports in which the evidence was contain- because he was “a suitor in forma 'pauperis 
ed, could find one reader, Dickens’s ‘Bleak a worn-out litigant, half crazed by fifteen- 
House’ would find a myriad. Even Parke’s years’ experience in the Courts with a new 

“History of the Court of Chancery,” one Solicitor every year he wished he had a 

of the most interesting law-books ever new coat as regularly— broken down with 
written, does not attract the casual reader, poverty and drink, the laughing stock of 
Nothing stirs the public conscience so well the Courts, and yet proud of his notoriety, 
and so deep as a study of the system in the as the best known litigant in Edinburgh, 
pages of 'Bleak House’. When asked for his occupation he said, “If 

Even before Dickens’s 'Bleak House’ came I am laird of naetbin else I am aye a 
to be widely read a Parliamentary Com- dominus litis" — i. e. laird of a lawsuit, 
mission was appointed with Sir Romilly, We will close this little article with the 
then Attorney* General as President, and following remarks made by an eminent 
as a result of its labours Acts were passed Judge in an address delivered by him 
in 1853 which made most important before an assembly of English lawyers: 
alterations in the method of taking evidence, “Whether Advocates, Judges or text 
substituted printed bills for engrossed writers we are fast becoming case lawyers, 
bills, simplified rules as to joinder of and yet we instinctively feel that this is 
parties, gave the Ohancellor full power to not the highest type. When we wish to 
determine questions of law, substituted recall great legal names they are rather 
salaries for fees, and abolished many Hardwioke, Mansfield, Marshall, Webster, 
useless expenses and offices. (15). Chost<>, Story, John and Campbell and not 

In his preface to ‘Bleak House’, Dickens the lawyers that have won cheap victories 
wrote : “ As it is wholesome that the pub* and amassed great fortunes by mere citation 
lie should know what has been doing, of cases on point. The great Advocates, 
and still is doing in this connection, I whose names are enshrined in the pages 
mention here that everything set forth in of history were not case lawyers, — but 
these pages concerning the Court of Chan- people that dwelt on principles, with ever- 
cery is substantially true, and within the widening horizons. 1 think the antidote 
truth.” of our tendency to study law only as an 

The ravages of law on the fortunes of art is to be found in remembering that 
the litigant are not even to*day a thing of it is also a science and in the study of its 
the past. Only a few weeks ago we saw literature, its origin and its history” (16). 
(15) Oest’s Lawyer ia Literature, Ohap. I. (16) Oited in 15 Green Bag 159. 

Wit and Humour. 

No Witnesses.— < Expired.— 

Judge: “You are charged with stealing “Do you wish the Court to understand 
Colonel Julep’s chickens. Have you any that you refuse to renew your dog license?” 
witnesses?” asked the Judge, “Yes, your Honor,‘'but 

Uncle Mose: “Ah has not. Ah don’t — ” “We want no ‘buts.’ You will be 
steal chickens befo’ witnesses.” fined. You know the license has expired.” 

—Case A Comment. “Yes, but— so has the dog,” 

—Case & CommenU 
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Notes on Current Topics 


The Consultative Committee and 
Supreme Court for India. 

The question of establiabing a Supreme 
Court for India was taken up for considera* 
tion by the Consultative Committee of the 
Hound Table Conference on the 29 t(h Febru- 
ary, The Federal Structure Committee 
had recommended that the Constitution 
Act should prescribe the jurisdiction and 
the functions of the Supreme Court and 
that the Federal Legislature should be 
given the power to adopt those provisions 
of the Constitution Act if it should think fit 
to do so. The discussions in the Consulta- 
tive Committee centered round the precise 
interpretation to be put on these recommen- 
dations. The Committee have agreed on 
the following points: First, that the inten- 
tion of the Federal Structure Committee 
was that there should be a single Court 
which would sit in two divisions and not 
two separate institutions. Secondly, that 
the salaries of the J udges of the combined 
Federal and Supreme Court should be a 
little higher than those of the Judges of 
the High Court, and that the exact figure 
might be fixed by a clause in the Constitu- 
tion Act, The Committee were further of 
opinion that the Supreme Court should be 
invested with j urisdiction to act as a Court 
of criminal appeal for the whole of British 
India, the right of appeal being how- 
ever confined to capital sentences. We 
think^ that the opinion of the Con- 
sultative Committee that it is unnecessary 
to have two separate Courts and that the 
Supreme Court should be invested with 
power to act as a Court of criminal appeal 
will meet with general approval but 
its jurisdiction in criminal matters shPuld 
notibe so restricted. 

The exact scope of the powers of the 
Supreme Court in civil matters does not 
seem to have been discussed. In our view the 
powers of the Supreme Court in the matter 
of appeals from the High Courts should be 


more comprehensive than those of the Judi- 
cial Committee and the Supreme Court 
should be invested with the power to 
settle all conflicts of opinion that arise 
between the several High Courts. 

Civilians as High Court Judges. 

The Legislative Assembly has adopted the 
resolution moved by Sir Hari Singh Gour 
that the Chief Justice of a High Court of 
India shall be a Barrister, Vakil, or Advo- 
cate and not a member of the Indian Civil 
Service. The resolution as it stands, what- 
ever may be its merits from other points 
of view, is unfair. It would be a 
travesty of justice indeed if impartial 
justice based on claims of seniority 
and merit is not meted out to those 
who have been presiding over the highest 
Courts of Justice and without cominitting 
grave injustice how can the claims of 
the seniormost Judge be overruled because 
he belongs to a particular race or commu- 
nity or because he is a member of the Indian 
Civil Service and a junior Judge be promoted 
over his head because he happens to be a 
Barrister or Advocate? If any sort of ex- 
clusion of civilians is to be imposed it 
should be done at a much earlier stage. 

While we are not in favour of Sir Hari 
Bingh Gour’s resolution, we are entire- 
ly in sympathy with the principle under- 
lying it. Though it is not difficult to 
mention the names of some eminent civilian 
Judges, it cannot be denied.that, as arule, an 
early training in law and association with the 
traditions of the Bench and the Bar are 
bound to have an effect on the growth and 
development of the judicial mind which 
service on the executive side, however long, 
cannot produce. The proper time, however, 
to work out this principle is when it is 
proposed to transfer an executi ve officer to 
the judicial side. 
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1 he Privy Council on wlndinsr-up 
proceedings in India. 

Though the actual decision of the Judicial 
Oommittee in Ripon Press and Sugar Mills 
Company, Limited v. Gopal Chetty (136 lad, 
Oas. 114) is not of much importance, we 
would mvite the careful attention of the 
High O^urts of India to certain observations 
which their Lordships have made in this 
case on windiag*up proceedings in India. 
With regard to delay in the disposal of 
winding up proceedings their Lordships 
observe as follows: 

“ The petitioners appealed to tlie High Court by 
notice dated the 17th November, 1922. For some un- 
explained reason the appeal was not disposed of until 
the 13th November, 1924, nearly two years later. 
There were no new materials placed before the Ap- 
pellate Court to account for this loss of time which 
would not have been possible in England where 
winding-up appeals are placed in an interlocutory list 
in order to be oeyond any such risk. Their Lord- 
ships hope that this case is, in this, as in so many 
other respects, exceptional, but this delay ought to 
have weighed with the learned Judges in reaching a 
decision. The difficulties created by a winding-up 
order in November, 1924, with effect from 1st May, 
1922, which so soon became manifest in the liquida- 
tion might have given them pause. It does not 
appear that these difficulties were even present to 
their minds.’’ (p. 119) 

The next point on which their Lordships 
have laid great emphaais is the necessity 
of care and caution in making orders for 
winding up solvent companies on the ap- 
plication of persons having no substantial 
interest in them and against the 
wishes of the majority of the share-holders. 
The practice of passing summary orders 
on important matters on ex parte sum- 
mons at the instance of the liqui- 
dator is also condemned. Referring to 
certain orders of this nature, their Lord- 
ships saj : 

“It is to be hoped that orders like that of the 14th 
NoTomber, 1928, will not in future be lightly made 
in the course of an Indian winding-up.” (p. 121) 

and again, 

“ their Lordships cannot refrain from ex- 
pressing the hope that in liquidation proceedings in 
India matters of such importance will not normally 
be so summarily disposed of." (p. 124) 

Their Lordships further point out 
that it is the duty of the Official Liquida- 
tor iu winding-up oases not to identify 
himself with either of the parties but to 
maiutain a position of complete impartia- 
lity. Their Lordships conclude with the 
following remarks: 

“What they find themselves faced with at the 
end of the day is a winding-up order made two 
years after its presentatf'on upon a petition which 
ought never to have been presented, for, even if not 
merely vindictive and malicious, the petition was 
merely without proved merits. They fin'd also that 
the winding-up order has in the liquidation been 


succeeded by series of orders oil hand in form and 
on the face of them at all events made without full 
consideration of all relevant circumstances. Lastly, 
their Lordships find a liquidation in being which 
if carried on as it has been begun, can, as they fore- 
caste it, end in nothing for the contributories but a 
call of all the unpaid capital to provide for payment 
of the costs and expenses. ’’ (p. 124) 

Though the order for winding- up was 
made in this case on entirely insuffioient 
grounds, their Lordships held that it would 
be ‘a calamity to all concerned’ to set it 
aside as four years bad elapsed since the 
date of the order. This case reveals the 
harmful consequences of delay in 
winding up proceedings and the neces- 
sity of framing rules for the quick and 
proper disposal of winding-up proceedings 
on the lines of the English Rules. 

Marginal Notes. 

It was laid down in Claydon v. Green 
[(1868) 37 L. J. 0. P. 256], that marginal 
notes could not be used in tha construc- 
tion of Acts of Parliament and their 
Lordships of the Privy Oouncil in the case 
of Balraj Kanuar v. Jagat Pal Singh, [26 
AU, 393j observed as follows; “It is well 
settled that marginal notes to the section 
of an Act of Parliament cannot be referr- 
ed to for the purpose of construing the 
Act. The contrary opinion originated in 
a mistake and it has been exploded long 
ago. There seems to be no reason for 
giving the marginal notes of an Indian 
Btatute any greater authority than the 
marginal notes in an English Act of 
Parliament.” Mr. Ju3tice King of the 
Allahabad High Court has in a very 
able judgment in Ram Saran Das 
v. Bhagwati Prasad, (f. L. R. 51 All. 
411; 113 lad. Cas. 442) described how the 
practice in India differs from that 
of the House of the Commons in 
this respect and has held that in India 
marginal notes can properly be regarded 
as giving a contemporanea expositio of a 
meaning of the section «vhen the language 
of the section is obscure and ambiguous. 
It would be interesting to note that the 
old rule laid down in Claydon v. Green 
is loosing currency and becoming a 
matter of imperfect obligation in England 
also. Reference was made very recently to a 
marginal note to a section of an Act of 
Parliament in Vauxhall Estate Limited v. 
Liverpool Corporation, (1931) 95 J. P. 224. 
The current view in England seems to 
be that it is permissible to look at a 
aide-note, not as enacting anything, but a 
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throwing some light on the meaning of 
the eection itself, though as one of our 
learned contemporaries has observed '‘old 
fashioned lawyers may shake their heads 
about such a lapse, as they might regard 
it, from the proper standards of interpreta- 
tion.” 

The Law of Tender. 

There is an interesting discussion in a 
recent decision of the Madras High Court, 
Arunachalam Pillai v. Govindaswami CheU 
tiar (135 Ind. Oas 907), of the question whe- 
ther in order to stop the running of inter- 
est a tender before suit must be followed by 
payment into Court. The general rule of 
the common law and the long standing 
practice in England was that there must be 
payment into Court, In India this prin- 
ciple was applied in Haji Abdul Majid v. 
Haji Noor Muhammad (1. L. R. 10 B. 141) 
and referred to with approval by the Cal- 
cutta High Court in Boyle Chand Singh v. 
Moulard (I L. R, 4 0, 572) and Jagat Tarini 
V. Nabha Gopal (1. L. R 3t 0. 305). But in 
a later decision of the Calcutta High 
Court, Gajendra Narain Maiti v. Sita Nath 
Dae (1926, 90 Ind. Cas. 637), doubts were 
thrown upon the applicability of the rule 
to India. The learned Judges held in this 
case that in the absence of any provision in 
the law of contract or in the law of pro- 
cedure applicable to Indian Courts it cannot 
be laid down as a binding rule of law that if a 
tender is not followed by a deposit in Court 
it is ineffectual to stop running of interest. 
In a subsequent case decided in 1 j28, 
Rakhal Chandra v. Baikunthanath (117 Ind. 
Cas. 687,32 C. W. N, .OSiJ) the Calcutta High 
Court has explained and adopted the prin- 
ciple though without referring to the earlier 
decision of 1926. Waller and PandaUi, 
JJ., after discussing the point with refer* 
ence to principles and authorities and dis- 
tinguishing cases under s. 84, Transfer of 
Property Act, have expressly held in the 
recent Madras case thht ‘the later Calcutta 
decision is more in accord with precedent 
and the reason of the thing’ The authori- 
ty of the decision in Gajendra Mohan 
MaitVa case is considerably shaken by 
the later decisions of the same Court and we 
think we may now take it as settled law in 
India that in order to stop the running of in- 
terest in the case of ordinary money claims, 
tender must be followed by payment into 
Court. As their Lordships say : 

“ A debtor who is required to keep his tender good 
must when he is sued certainly understand that 
the debt is being demanded through the Oourt and 


as he must bo able and willing at any time after 
tender to pay it on demand ho can demonstrate his 
ability and willingness after the matter has come 
to Court only by bringing the money into Court. 
Although in the abstraet it is possible to argue that 
though the defendant has not deposited the money 
in Court and so plaoed his ability and willingnesa 
beyond question, he may be able to prove by other 
evidence that he was always ready and willing to 
pay the debt, to accept that argument would be to 
introduce much uncertainty into a tost which is 
simple and oonolusive and which has been accepted 
and acted on by the Courts in England and India for 
a very long time.*’ 

Interpretation of s. 211, Penal 

Code. 

Iq a seriesof deoisions begianing with Em- 
preaa of Indiav. Patam Rai (I.L.R. 5 A. 216) 
andendingia Burkuttullav.Sadhokalwar, (17 
lad. Oas. 791) the Allahabad High Oourt 
had consistently held that in order to oou- 
Btitute an ‘institution of criminal proceed- 
ings’ within the meaning of s 211, Penal 
Oode, a criminal prosecution should have 
taken place. Though a Full Bench of the 
Calcutta High Oourt had in Karim Bakhih 
V. Queen-Empreaa (I. L. R 17 OaJ. 574) taken 
a different view, the Allahabad High Oourt 
refused to change its opinion. The view of 
the Oalcutta High Oourt was followed 
by the Madras and the Patna High Oourts 
in preference to that of the Allahabad High 
Oourt. In the recent case of Emperor v. 
Johri, (136 Ind. Oas. 277), however, King A 
Bennet, JJ., have completely altered the 
trend of the rulings of the Allahabad High 
Oourt. After discussing the matter in 
detail, Bennet, J., coicludes as follows ; 
“ The Allahabad luling in Queen Empress 
Y. Bisheahar, I. L. R. 16 A 1-4) ha<, 

therefore, been considered and disstnted 
from by three other High Courts and in olc 
case dissented from by a Bench of five 
Judges. Th? weight of authority is, there- 
fore, heavily against the ruling in Queen- 
Empraaa v. Bitheahar. The reasoning con- 
tained in the rulings of thepther High Courts 
is clear and cogent. I, therefore, consider 
that we should follow the rule of the other 
High Oourts and hold that making of a 
false charge to the Police of a cognizable 
offence is the institution of criminal pro- 
ceedings wi'hia the meaning of s. 2il, In- 
dian Penal Oode.” The long conflict that 
prevailed on the point has thus been Anal- 
ly set at rest. 

Summary powers of Court under 
the Guardians and Wards Act. 

On the question whether under the 
Quardians and Wards Act the Oourt has 
power to oompel the guardian to pay into 
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Court same found due on inveetigation by 
the Court, there bae been eome conflict 
between the several High Courts. The Cal- 
cutta High Court, tho Madras High Court 
and the Judicial Commissioner’s Court of 
Sind hold the view that the Court has 
no such [power. The Allahabad High Court 
has taken a contrary view. The point was 
recently discussed in the Lahore High Court 
by ShadiLal,C. J., in Arur Singh v. Gurbax 
Singh (136 Ind. Cas. 2), and Addison, J<, in 
Fakir Muhamad v, Bhari (136 Ind. Oas. 
3). Their Lordships have followed the 
view of the Calcutta and Madras High 
Courts and dissented from ithat of 
the Allahabad High Court. In the latter 
case Addison, J., observes that ‘the ques- 
tion does not appear to have come directly 
before this Court’, but we find, on the other 
hand, that the question was well discuesed 
and decided in the same way in two earlier 
cases of the Lahore High Court, namely, in 
Hakim Rai v, Khandi Bai (1930, 126 Ind. 
Cas. 785; A. I. R. 1930 Lah. 420) and in 
Sadhu Singh v. Mehr Singh (1931. 130 Ind. 
Cas. 77«; A. I. R. 1931 Lah. 68; 31 P.L. R. 
965). But the fact that Addison, J., has 
come to the same conclusion independent- 
ly of the earlier decisions only enhances 
the value of the decision. The weight of 
authority against the correctness of the 
decision in Sita Ram v. Govindi (I. L. R, 
46 All 459; 80 Ind. Cas. 592) is becoming 
stronger day by day and we hope the Al- 
lahabad High Court would reconsider its 
decision and refer the question to a Full 
Bench when it arises for decision again. 

A ‘novel* procedure. 

We find in The Municipal Board, Etah v. 
Atghari Jan, (1932) A. L J. R. 117, a glar- 
ing instance of the abuse of the power of 
the Court to issue a commission. The ques- 
tion in issue in this case was whether the 
plaintiff was a public prostitute. The Mun- 
sif found that she was, and dismissed the 
suit. On appeal the Additional District 
Judge passed an order to the following 
effect : “ As the question largely binges on 
the point whether the chief business of 
plaintiff is public prostitution or her chief 
business is singing and dancing as an art, 
so in order to decide this point, it is neces- 
sary that some one who is an expert in this 
art should be ezamiimd. The expert should 
see the girl’s singrag and dancing and 
then should give his evidence before this 
Court. The expeit’s fee will have'to be 
paid by the plaintiff. Mr. A. A. Jilani, 


M.A., LL. B., Vakil, is present in Court. 
He says that he can work as an expert. I 
appoint him as an expert. He should have 
the performance of singing and dancing of 
the girl at someplace and give evidence be- 
fore this Court on February 2.', 1929.” The 
qualification of the expert was that he bad 
been regularly bearing tbesinging of dancing 
girls since 12 years, that he was acquainted 
with a large number of public prostitutes 
and had many opportunities of mixing 
with them. The commissioner ‘‘invited 
the best educated singers of the city to 
hear the singing and to help him as asses- 
sors ”, got a performance of music made, 
“ took help from the assessors, and weighed 
their opinion with his opinion in forming 
the opinion about the art of the plaintiff.” 
He gave evidence that in his opinion the 
plaintiff was ‘a tolerably fair singer and 
knew her art’, that she was ‘a trained girl 
in the art of music and not an ordinary 
public prostitute’, that a girl who is habi- 
tuated to promiscuous cohabitation like a 
public prostitute can in no way possess a 
melodious and sustained voice and that 
from this he was of opinion that the plaint- 
i6 was not a public prostitute. The Addi- 
tional District Judge acted upon this evi- 
dence and came to the conclusion that the 
plaintiff was not a public prostitute. The 
judgment reads more like a passage from 
a novel of Dickens or a satire of Addison, 
than a report of the proceedings of a 
judicial tribunal. Their Lordships have 
characterised the procedure adopted by the 
Additional District Judge and the nature 
of the evidence adduced as ‘novel and 
startling’ and it is a great relief to think 
that such instances are happily too rare to 
spoil the fair name of the administration 
of justice in India. 

I ll-considered ppoceedingf s against 
Legal Practitloneps. 

Proceedings against legal practitioners 
for professional misconduct are now-a-days 
becoming too common and the note of 
caution which the Allahabad High Court 
has given to the Subordinate Courts against 
initiating proceedings in haste has ome 
at a most opportune time. The principles 
which should guide the Subordinate Courts 
in such matters are laid down in this 
case by the Court (Boys, Banerjee and 
Niamatullah, J. J.)in the following words: 
‘‘We cannot however, leave the matter at 
that without putting on record our view 
that the Magistrate was unduly hasty in 
making that complaint. It is right and 
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proper that all judicial officers, high or low, 
should keep a vigilant eye on the conduct 
of legal practitioners, of whatever etatu?, 
who are all ministers of the Court and 
should in proper cases institute inquiries 
under the Legal Practitioners Act or make 
complaints under the Bar Councils Act 
according to the status of the legal practi- 
tioner concerned, but legal practitioners 
are one and all of whatever status, entitled 
also to the protection of the Court, and 
inquiries should not be instituted or com- 
plaints made without giving very 
grave consideration to the reasonable pro- 
bability of the case against the legal prac- 
titioner being well-founded. As much in- 
justice may be done to a legal practitioner 
by ill-conceived proceedings against him 
as may be done to the public interest and 
to the general body of legal practitioners by 
failure to keep a vigilant eye upon and 
take proper strong action against cases of 
misconduct. It is manifest that permanent 
and undeserved harm may be caused to the 
reputation of any legal practitioner against 
whom ill considered proceedings are taken. 
We say advisedly “ill-considered" proceed- 


ings. It is equally the bouuden duty of 
every judicial officer to initiate proceedings 
where he has upon grave consideration, 
reason to believe there has been misconduct 
as it is to refrain from ill considered pro- 
ceedings and vice versa." 

Notable Dicta. 

‘Even a settled practice cannot oust the 
jurisdiction of the High Oourt'— Sulaiman 
A, (J. J in Balkrishna Sarma v. Emperor, 
1^2 A.L J. 39 at p. 40. 

“Oonrts of justice have not only to do 
justice but should also inspire confidence in 
the public mind as to their fairness."— 
Salaiman, J. in Pondarat’i Tewarir. Dulhin 
Topesha, 13(5 1. 0. 387. 

“it is sometimes the simplest issues 
which cause the greatest conflicts of 
opinion " — The Solicitors' Journal 

“Under the numerous rules of O XKT, 
an attachment does appear as a many-head- 
ed hydra. But when the monster is seen 
steadily and seen as a whole, it is quite 
amenable to reason and to intelligent 
parley.” — Tyabji, J. in Lakshman Mahadev 
Banker v. Ram Chandra, 34 Bom. L R. 117. 


Points In everyday practice. 


Inherent powers. 

Order IX, Oivil Procedure Code, 
is not applicable to the dismissal of 
an application to set aside a sale under 
O. XXr, r. 91, Oivil Procedure Code, but 
the Oourt has inherent jurisdiction to 
restore such an application if good cause is 
made out. Dwarka Das-Babu Ram v. Vaish 
Flour Mill, (136 Ind. Oas. V83.) 

Interest 

Having regards to the terms of s. 34, 
Oivil Procedure Oode, the Oourt has power 
to award interest after suit, whether 
claimed specifically in the plaint or not. 
Chathurbhuj Tulairam v. Ambaraing Harji 
(34 Bom L R. 12i0; 136 Ind. Oas. 166.) 

Alteration of charg:e. 

Siction 231, Criminal Procedure Ooie, is 
mandatory and if a charge is amended the 
accused must be given an opportunity to 


recall witnesses who may have been ex- 
amined irrespective of whether the altera- 
tion is material or not Nagendra Nath Sen 
Gupta V. Emperor, 136 Ind. Oas. 136. 

Insolvency. 

The Insolvency Oourt is the only Oourt 
which can determine the questions raised 
under 8. 53 of the Provincial Insolvency 
Act and to decide them and the parties 
cannot be referred to the Oivil Oourt. Hrt- 
daya Krishna Adya v. Oamanali Mandal, 
136 Ind. Oas. 143. 

Ex parte decrees. 

High Oourts have power tb grant an in- 
junction restraining execution of an ex parte 
decree pending an appeal from an order 
refusing to set aside such decree. (Our- 
genven, J ) Goiinda Rajolu Naidu v. Jm* 
perial Bank, 35 L. W. 168. 


Recent Legislative Measures. 

Indian Finance Supplementary out expeditiously an^ economically with the 
Amendment Bill No, 3 of 1932. minimum of labour and inconvenience, by 
The object of this Bill is to enable the reintroducing the provisions of the Income 
assessments of incomes exceedings Rs. 1,000 Tax Act of 1918, s. SO, wkh one exception 
but not exceeding Rs, 1,999 to be carried namely that the assessment notice is now 
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to be served personally. The Bill reserves 
the option to accept the summary assess- 
ment or to claim assesement on a return 
according to the usual procedure. 

The Indian Air Force Bill, No. 4 
of 1932. 

This Bill is intended to prcvide for the 
discipline of the officers and men of the 
Indian Air Force which is expected to come 
into effect in l93?. The Government have 
adopted the course of introducing a self- 
contained Air Force Bill following the 
general outline of the Indian Army Act. 
The material of the Bill is drawn from the 
Indian Army Act and from the British Air 
Force Act. 

The Sugar Industry Protection 
Bill No. 5 of 1932 

The object of this Bill is to provide for 
the fostering and derelopment of sugar 
industry in British India by temporarily 
increasing the import duty leviable on 
sugar and to amend the schedule of the 
Indian Tariff Act, 1894, so as to carry out 
this object. 

The Wire and Wire Nall Industry 
Protection £111, No. 6 of 1932, 
and The Bamboo Paper Industry 
Protection Bill No 7 of 1932. 

These Bills are intended to protect Wire 
and Wire nail Industry and Bamboo Paper 
Industry by imposing a temporary protec- 
tive duty on Wire and Wire nails and im- 
ported pulp, respectively, as recommended 
the Tariff Board. The latter bill was intro- 
duced on the 3rd February, and was referred 
to a Belect Committee. In their report, 
the Select Committee have added a provi- 
sion to exempt the proposed duty from the 
operation of the surcharge imposed by 
the Finance Supplementary Act, 1931, 


The Wheat Import Duty (Ex- 
tending) Bill, No. 8 of 1982. 

The object of this Bill is to extend the 
existinflr duty on wheat and wheat fl .ur up 
to Slst March, 1933, 

The Workmen’s Compensation 

(Amendment) Bill, No. 9 of 1932. 

Since the coming into force of the 
Workmen’s Compensation Act, 1923, a 
number of modifications were suggested by 
various authorities and interests These sug- 
gestions were referred to the local Govern- 
ment for opinion and to the Royal Commis- 
sion on Labour who submitted a report 
making several recommendations. The 
Bill is intended to give effect to their 
recommendations. Many sections of the 
Act of 1923 are substantially altered. 

The Indian Income Tax (Amend- 
ment) Bill, No. 10 of 1932. 

The statement of objects and reasons 
recites that the procedure for the levy of 
Income-tax at present followed in India 
is antiquated and summary and places an 
undue power in the hands of the assessing 
authorities who have been given the final 
right of hearing the so-called appeal of the 
sssessee. The Bill is intended to remove 
the most glaring defects in the method of 
assessment and its control, by bringing the 
aseesBorB under some popular and judicial 
control. The most important provisions in the 
Bill are (t) that the Income-tax authorities 
shall act with the concurrence of three or 
more assessors and (ii) that all appeals 
against assessments shall lie to a Court con- 
nected with the assessing department. In 
associating the Income tax authorities with 
assessors and providing for appesL to the 
Civil Court, the Bill follows the principle 
of the English Tax Act and it deserves 
the general support of the rate payers of 
this country. 


Notes of Recent Full Bench Rulings. 
ALLAHABAD. 


Agra Tenancy Act, 1926, s. 99— Whether 

retrospective. 

Section 99 of the Agra Tenancy Act of 
1926 does not apply to a suit in respect of 
which the cause of action, i. e., the wrong- 
ful ejectment or the wrongful resistance 
to possession arose uefore the said Act 
came into force, and the jurisdiction of the 
Oivil Court to entertain such a suit' is not 
.'barred under s. 230 of the said Act. (Salal- 


man, 0. J , Boys, Mukerji, King, and 
Bajpai, JJ ) Ram Karan Singh, v. Ram Das 
Singh 136 Ind. Oas. 145. 

Appeal— Dismissal under 0. XLI, r. U — 
Contents of judgment. 

In a judgment delivered on hearing an 
appeal under O. XLI, r. 11, Oivil Procedure 
Code, by a Court subordinate to the High 
Court, compliance with the provisions of 
O. XLI, r. 31, is necessary. The question 
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whether in a psrtioular case there has been 
a substantial compliance with the provieions 
of O. XLI, r. 31, depends on the nature of 
the judgment delivered in each case. 

Mortgage — Mortgagee in possession — Duty 
to render accounts— Contract to the con- 
trary — Validity — Transfer of Property 
Act, 1882, ss. 76 (h), 77. 

Where the mortgage is governed by the 
Transfer of Property Act the mortgagee 
cannot contract himself out of the liability 
imposed upon him by s. 76{h) of the said Act 
to give credit for the receipts in the ac- 
counts unless he can bring himself strictly 
within the exception provided by s. 77; 7 
Ind Oas. 293, overruled. (Suliaman, 0. J., 
Mukerjee, J , and Boys, J.) Mohammad 
Ishak Khan v, Rup Narain Singh, 136 
Ind. Oas. 363. 

Probate— Oral Will, 

An applicatioa for the grant of probate 
of an oral Will can be entertained under 
the Probate and Administration Act, and 
the fact that the substance of the oral Will 
vt as taken down at the time the Will was 
made would not make any diSerence in 
law. iSulaiman, Mukerjee and Young, 
JJ.,] Pitam Lai v. Kalla Ram, (136 Ind. 
Oas. 284). 

Provincial Small Cause Courts — Officer 
without Small Cause powers hearing 
Small Cause Suit which waspending before, 
predecessor — A ppea 1. 

When an o£5cer who has no Small Oause 
Court jurisdiction hears a case which was 
pending before bis predecessor in-ofSce ex- 
ercising Small Oanse Courts jurisdiction and 
makes the decree the decree is appealable. 
13A 323, overruled. (Sulaiman, A. 0. J., 
Mukerjee, J., and Boys, J.) Bhagvati Pande 
V Badri Pande, 136 Ind. Oas 357. 


BOMBAY. 

Caste— Right of member to inspect docu- 
ments. 

Every member of a caste is entitled at 
all reasonable times and on proper demand 
to inspect the documents of title relating to 
the caste property and all account books, pa- 
pers and vouchers regarding its management 
in the absence of any special rules framed 
by the caste relating thereto. (Beaumont, 
L). J., Rangnekar, and Nanavati, JJ.) Nagin 
Das N. Lavar v. Somnath P, Laver, 34 Bom. 
L. R. 343. 


Costs-- Costs of application for stay of eve ■ 
cution pending appeal— Costs in appeal. 
In the absence of special circumstacces 
the costs of an application for stay of ex- 
ecution pending an appeal should be costs in 
the appeal, (Beaumont. C. J , Rangnekar and 
Nanavati, 9 J.) Yeshwant Kashinath Padwal 
v.Genajee & Co) 34 Bom. L R ?3'>. 

MADRAS. 

Execution of decree— Change of territorial 
jurisdiction after decree — Jurisdiction 
of second Court to execute decree with- 
out transmission by former Court. 

Where after the passing of a decree re- 
lating to immoveable property, the prop- 
erty in dispute is brought within the 
territorial juiisdiction of another Court by 
a notification of Government, the Court 
which acquires jurisdiction under the not- 
ification cannot entertain an application to 
execute the decree without the transmission of 
the deersa from the first Court which passed 
the decree. (Beasley, C. J., Ramesam and 
Cornisb, JJ.) Rama Ayyar v. Muthukrishna 
Ayyar. A A A. O. No. 186 of 1929. Mad. 

Limitation— Period expiring on holiday — 
Adjudication of debtor on re opening 
day — Debt whether provable without filing 
suit — Limitation Act, s, Jf. 

If the period of limitation for instituting a 
suit to enforce a debt expires on a public 
holiday and on the next re- opening day the 
debtor is adjudicated an insolvent, the 
debt is provable in the insolvency. It is 
not necessary for the creditor for the pur- 
pose of keeping bis debt alive, to file a 
suit on the re-opening day, after the in- 
tervention of the insolvency. (Beasley, C. 
J., Ramesam and Cornisb, JJ., Fatma Bi v’ 
Nagoorkhan). 62 M. L J. 256. 

NAGPUR. 

Limitation — Suit for damages for breach of 
covenant of title— Limitation Act, Arts. 
97, 116. 

Under Art, 116of8ch. lof the Limita- 
tion Act, in the case of a suit for damages 
for breach of covenant of title contained 
in a registered deed, where the vendee has 
been put in possession of the property by 
the vendor and the sale is void ab initio 
as against the rightful owner, limitation 
begins to run not from the date of sale but 
from the time the jendee is dispossessed 
by the rightful owner. Pirbhu v Wazirbi 
(1), distinguished. (Jackson, O. J. C., Sube- 
dhar and Neogi, A. J. Cs.). Kasi Ram v, 

^.nhti ftmtnA nan 09R^ 
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Limitation— Execution of decree — Certifi- 
oalion of payment, whether st*p in aid— 
Order recording such payment — whether 
final order — Limitation Act, Art. 182. 

(1) The certification to the Court under 
eub r. (l)of r 2 of O, XXi, of the Code of 
Civil Procedure, of a payment of money 
payable under a decree ia not an applica* 
tion to take some 8tep>in aid of execution 


of the decree within the meaning of eub* 
cl (6) of Art. Ii2 of the Indian Limitation 
Act. (2) The order of the Court under 
6ub*r. (I) of r. 2 of O. XXI, recording 
such payment is not a final order on such 
application within the meaning of 8ob*cl. 
(5) of Art. 182. (Wazir Haaan, C. J. Razs, J., 
and Biebeehwar Nath, J.) Ram Bharose 
V. Ramman Lai. 9 0. W. N. 208. 


Notes of Recent English Cases. 


Bankruptcy — Principal and Surety — Rule 

against double proof. 

F guaranteed advances by B to a limited 
Company. F became insolvent, and the 
Company was ordered to be wound up. The 
liquidator proved against F's trustee for 
monies due by F to the Company and B 
proved for monies due from F as surety. 
B also proved against the Company for 
monies advanced to the Company which 
had been guranteed by F. The Court held, 
that F *0 trustee was not entitled to set off 
against the liquidator the contingent 
liability of F on his guranteeand the trustee 
admitted the liquidator’s proof for the full 
amount, and declared and paid an Interim 
dividend to B but claimed to retain the 
dividend payable to the liquidator in order 
to make good the dividend paid to B. 

Held, that the trustee was bound to pay 
the whole of the dividend to the liquidator 
inasmuch as rstention by the trustee 
of the dividend payable to the 
liquidator would infringe the rule against 
double proof. (Luxmore, J ,) Fenton In 
re. Deed of Arrangement Trustee v. Fenton 
Textile Association, Ltd., (1932) 101 L. J. 
Oh. 1). 

Interest— Unreasonableness. 

In determining whether interest is exces* 
sive or a transaction is harsh and uncon- 
scionable the Court may consider among 
all the oiroumstanoes the fact that the 
borrower himself had never suggested that 
the interest is excessive or the transaction is 
harsh and unconscionable and that he has 
not appeared and does not defend the 
action or asked for any relief. It was 
held that the interest l&Qfo per annum 
was not excessive though very high. 
(Swift, J.), Parkfield fi'rust Ltd., v. Dent 
(1932) 101 L, J. K. B. 6. 


Income Tax — Income from shares in Com- 
pany — Mode of calculation for purposes 
of sur tax — Deduction at the source. 

For purposes of sur-tax the income which 
an assessee receives from shares in a Com- 
pany in any year is the sum actually 
paid to him by the Company added to the 
amount deducted for income-tax at the 
standard rate for the time being. The income 
should not be calculated by adding to the 
sum actually paid to him a sum calculated 
frorn that actually paid by the Company 
as income tax during the same year, and 
proportionate to the assessee’s interest in 
the Company, inasmuch as the Company is 
entitled under the rules to deduct from the 
dividends the tax appropriate thereto 
and the expression tax appropriate thereto 
means the tax calculated at the rate pre- 
vailing at the date of the payment of the 
dividend, that is, appropriate to the dividend. 
(Lord Hanwortb, M, R., Lawrence, L. J. 
Romer, L. J.) Hamilton v. Inland Revenue 
Commissioners, (I93l) 100 L. J. K. B. 693 (C. 


Income-Tax— Theatrical actress entering 
into contract of employment — Mode of 
assessment— Meaning of employment. 
’Employment’ as used in theSFinance Act, 
1922, 8. 18 (1) means something analogous to 
an office or post as opposed to a mere 
engagement in the course of carrying 
on a profession. Therefore, where an 
actress enters into contracts of employ- 
ment with theatrical firms she can be as- 
sessed only as following her profession of 
an actress and cannot be assessed as ex- 
ercising certain employments under the 
particular engagement which she has made, 
(Rowlat, J.), Davis v, Braithwaite (1931) 
100 L. J, K. B. 619. 
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Notes on Current Topics 


The Eng^llsh Bar Council Report. 

Though the theme of profeesioaal ethics 
is well worn, now and then practical diffi- 
culties on which different views might 
reasonably be held arise. In the last rep ore 
of the General Council of the English Bar 
some questions of general importance 
have been answered. The Council has 
expressed its opinion that members of the 
Bar should not write articles for, or give 
interview to, newspaper representatives 
with regard to pending cases, nor regarding 
cases where the time for aopeal has not 
expired. The Solicitors' Journal doubts 
the propriety of this rule and says that ‘‘a 
barrister in respect of cases under appeal 
should not have less freedom of comment 
than a layman and that criticism of the law 
laid down by a judge if properly made 
should surely be allowable at any time and 
it is not likely that the judges in the court 
of appeal would be unduly influenced if they 
read it,'’ The position of a barrister is 
much more responsible than that of a lay- 
man. He is an officer engaged in the ad- 
ministration of justice and his opinion is 
bound to have a greater influence, whether 
for good or bad, and it is not proper to 
claim for a barrister the same latitude as 
for a layman. Agaio, granting that the 
assumption that such comments are not 
likely to influence the judges is correct, the 
fact that our judges maybe too strong to 
be influenced is no excuse for making such 
comments. Ex parte comments are bound to 
prejudice the minds of the public and create 
a want of confidence in the administration 
of justice and should be avoided. We may 
refer our readers in this connection to 
Art. 20 of the Oode of Ethics of the Ameri- 
can Bar Association which runs as fol- 
lows : 

“ Newspaper Discussion of Pending 
Litigation Newspaper publications by a 
lawyer as to pending or anticipated litiga- 
tions may interfere with a fair trial in the 


courts and otherwise prejudice the due 
administration of justice. Generally they 
are to be condemned. If the extreme cir- 
cumstances of a particular esse justify a 
.statement to the public, it is unprofessional 
to make it anonymously.” 

To the question whether a barrister 
could appear fora creditor in a bankruptcy 
petition when he himself was also a credi- 
tor of the bankrupt, the Council replied 
that as a general rule it is undesirable for 
a barrister to appear in a matter in which 
he is himself pecuniarily interested. It 
was, however, a matter for counsel indivi- 
dually to determine when they may prop- 
erly make exception to the general 
rule. 

The question whether an ex-Indian Judge 
could practise in the Privy Council was 
also considered by the Council of the Eng- 
lish Bar and in its report it has recorded 
the opinion that in the absence of any ob- 
jection or question raised by the Indian 
Government, India Office or Board of the 
Privy Council, generally or in a particular 
case, there is no objection to an ex-Indian 
Judge practising before the Board of the 
Privy Council. 

Law of Negllgrence : Theory of 
fantastic possibility* 

The House of Lords has recently decid- 
ed an interesting case on the law of negli- 
gence: [Fardon v. Harcourt—Rivington 
January 22, 1^32: Lords Dunedin, Warring- 
ton, Atkin, Macmillan and Thankerton). 
The defendant parked his car in a streeo 
leaving a young dog inside the car While 
the plaintiS was passing by, the dog start- 
ed jumping about on the seat and smashed 
the glass panel at the back of the car 
with the result that a splinter of the glass 
entered the left eye of fie plaintiff and his 
eye had to be removed. There was no 
evidence to show that the dog had a 
dangerous propensity* The jury found for 
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the plaintiff and awarded him £2.0u0 
damages. The Court of Appeal allowed the 
defendant’s appeal and in the House of 
Lords the decision of the Court of Appeal 
was affirmed. Their Lordships held that 
the danger of a piece of glass being knocked 
by a dog out of a widow at the back of a 
car and of a splinter of glass bitting a 
passer-by was such an unlooked-for event 
that no one could reasonably say that the 
defendant ought to be convicted of negli- 
gence for not taking precautions against it. 
A person must guard against a reasonable 
probability of danger ; he is not bound to 
guard against a fantastic possibility. 


*' It Is better* that ten guilty men 
should escape than that one 
Innocent man should suffer.” 

The Law Times (February G) contains en 
interestins note on the evolution of this 
legal maxim. The first mention of the 
idea is to be found in Fortesque’s ” De 
Laudibus ”, Two hundred years later Hale 
in bis ‘‘Pleas of the Crown ” restated the 
aphorism though in a slightly different 
form. In 1823, Mr. Justice Holroyd stat- 
ed the maxim in its present form, and in 
this form it is reported by Sir Gregory 
Lewin in his Crown Oases. Though, as the 
Law Times has humourously observed, the 
number of guilty persons who should escape 
rather than that one innocent should suffer 
has varied from time to time, and as Mr. 
O. K. Allen in his ‘ Legal Duties and other 
Essays in Jurisprudence ” has observed, 
ideally the acquittal of ten guilty persons is 
exactly ten times as great a failure of jus- 
tice as the conviction of one innocent per- 
son, the maxim embodies in a striking way 
the sanctity of innocence and emphasises 
the caution which criminal courts should 
exercise before coming to a conclusion ad- 
verse to an accused person. 


Section 80, Civil Procedure Code, 
and suits for injunction. 

For many years there had been a marked 
difference of opinion between the High 
Courts of India on the applicability of s. 
80, Civil Procedure Code, to suite for in- 

I 'unction. Jn Bha^hand's case (I, L. R. 51 
lom. 725) the Pivvy Council thought that 
it was undesirable that the difference of 
opinion on this point should be > left un- 
resolved and after disouesing the rulings of 


the Indian High Courts and the object of 
the section observed: — 

” Section 80 is express, explicit and man- 
datory and it admits of no implications or 
exceptions, A suit in which inter alia an 
injunction is prayed is still ” a suit ” with- 
in the words of the section and to read any 
qualification into it is an encroachment on 
the function of legislation Sec- 

tion 80 imposes a statutory and unqualified 
obligation upon the Court.” In Krishna- 
swami Sastri v. Syed Ahmed (34 L. W, 993) 
Ourgenven, J., of the Madras High Court 
has, however, held that the words ‘in re- 
spect of any act purporting to be done by 
any such officer in his official capacity’ in 
8. 80, Civil Procedure Code, clearly refer 
to a past act and not to any action merely 
contemplated or threatened and that s. 80 
is not applicable to suits for injunction in 
respect of such acts. Ourgenven, J , is of 
opinion that Arunaehalam Chetti v. David 
(1 L R 50 Mad. 239) in which such a view 
was held is good law, notwithstanding the 
later decision of the Privy Oounci', as 
their Lordships have not considered the 
meaning of the words “ for any act purport- 
ing to be done” in Bhagchand's case, 
Ourgenven, J., would confine the decision 
in Bhagchand's case to snitB for injunction 
based on past acts. We think that the deci- 
sion in Arunaehalam Chetti's case was based 
on certain considerations applicable to suits 
for injunction in general and as those 
have been disapproved by the Privy 
Council the said decision is no longer 
law. If any part of the judgment in that 
case still holds good it is the view ex- 
pressed by both the learned judges that, 
gramatically, the words ‘‘acts purporting 
to be done ” are wide enough to cover 
future acte. Again, though suite for in- 
junction may be based on past acts, 
they are, save in the case of mandatory in- 
junctions directed against future acts. We 
think, alter all, this is the same old con- 
troversy in a new shape and that in the 
face of the definite pronouncement of the 
Judicial Committee in Bhagchand’s ease 
of the scope and object of e. 80, Civil Pro • 
cedure Code, it is now too late in the day 
to contend that s. 80 is not applicable to 
suits for injunction in respect of future 
acts. 

A Curious Anomaly in the Penal 
Code. 

Section 392, Penal Code, prescribes the 
punishment for robbery and daooity and the 
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next section prescribes the punishaient for 
attempt to commit such offences. Ssction 
397 prescribes that, if at the time of com- 
mitting robbery or da^oity, the offender 
uses any deadly weapon or causes grievous 
hurt etc . the imprisonment with which such 
offender shall be punished shall not be less 
than seven years; and s. 39t5 provides that if 
at the time of attempting to commit such an 
offence the offender is armed with any 
deadly weapon, the imprisonment with 
which such offender shall be punished shall 
not be less than seven years. As these 
sections stand, the minimum punishment of 
imprisonment for seven years applies in the 
case of a completed offence of robbery or 
dacoity if a deadly weapon has been used 
and in the case of an attempt to 
commit robbery or dacoity if the 
offender is armed with any deadly 
weapon. The result is that if the 
offender is merely armed with a deadly 
weapon and does not use it, if the offence 
is merely an attempt, the minimum sen- 
tence of seven years has to be imposed, 
but if the offence is actually committed the 
Court is not bound to give any minimum 
sentence. This is certainly a curious anomaly 
requiring the immediate attention of the 
Legislature. The matter has been brought 
to light recently in a case decided by the 
Oudh Chief Court, Chandra Nath v. Em- 
peror [9 O. W. N. 152. J 

In Nga I. v, R. (191 j. 6 L. B. R. 41, 14 
Ind. Cas. 651) the word ‘uses’ in s, 398 
has been interpreted in a wide sense so as 
to include cases where the offender is pos- 
sessed of a weapon for the purpose of 
overawing the person robbed. We cannot 
get over the anomaly even by giving such 
an interpretation, as it is impossible to 
widen the meaning of the word ‘uses’ to such 
an extent as to cover all cases of being 
armed with f for instance, where the offender 
keeps the weapon concealed in his dress so 
as not to be visible to outsiders while 
committing the offence. By the way, we 
doubt whether the remark made by Sir 
H. 8. Qour in his Penal Law that if ‘uses’ 
is interpreted in the wide sense referred to 
in Nga Vs case the next section would be 
superfluous is correct as s. 397 deals with 
actual robbery or dacoity and s. 398 deals 
with mere attempts. 

Amendment of deopee and s. 5, 
Limitation Act. 

It was held by Mookerjee, J., in Brojo- 
lal Rai Chowdhury v. Tharaprasanna 
Bhattacharjee (3 0. L, J. 188) that if the 


amendment of a deores has no relation to 
the grounds upon which the validity of the 
decree is sought to be challenged in ap- 
peal, the appeal should not be admitted out 
of time and this decision was followed by 
the Allahabad High Court in Gajadhar Singh 
V. Basant Lal, (I. L. K 43 A. 3tO). 
But the soundness of this proposition has 
been challenged in the recent decision of 
the Calcutta High Court in Nandlal 
Ganguli v. Dasarathi Mukerjee (36 0. W, N, 
218, Mukerjee, J., and Mitter, J.) In the 
later case Mukerjee, J., referring to the above 
proposition says ‘ With this proposition, 
I am afraid, I cannot agree, because it 
means to circumscribe and limit the discre- 
tion which 8. 5 of the Limitation Act con- 
fers upon a court by the terms in which 
that section is expressed. In my opinion 
even in a case in which the amendment has 
no relation to the grounds upon which the 
validity of the decree is sought to be chal- 
lenged in appeal, circumstances may ap- 
pear which may justly bring the case within 
the meaning of tue expression ‘suflScient 
cause’ which appears in that section.” It is 
doubtful whether in BrojolaVs case the 
learned Judge intended to lay down an in- 
variable proposition of law, but if it was 
60 , we think that the later decision lays 
down the correct law. 

Notable Dicta. 

Enmity, — Enmity is a double-edged 
weapon and what would be a reason for 
murder might well be a reason for 
fabrication of a false case also. R. v. 
Bharat Singhy 9 O, W, N. 45. 

Suppression of Facts, — If in a criminal 
case the complainants choose to suppress the 
real facts and give false or unreliable evid- 
ence in order to implicate their enemies, 
the only result is that the persons who are 
probably guilty have to be acquitted, R, 
V. Bharat Singh, 9 O. W. N. 45. 

Luk;,— “T he law is not made by casual 
and hasty decisions in courts of first in- 
stance. its guiding principles and the 
harmony of its controlling ideas must be 
sought in the considered judgments of the 
higher tribunals”.— Sir Frederick Pol- 
lock, - : |(tf 

Text Books, — ^“Of the first three editions of 
a law treatise the third is usually the worst.” 
—Pitt Taylor. 

Common Law.—^^Thm common law con- 
sists of about half a dczan obvicus proposi- 
tions but unfortunately no one knows what 
they are”— Lord Sterndale, 
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Insolvency. of aseete is not 
a condition for ao judical irg a debtor as 
an insolvent, Doratwamy Chettiar v. Abdul 
Suhhan Sahib, 35 L. W. 148. 

Court Fees — An application for restora- 
tion of an appeal dismissed for default in 
payment of paper-bookcost isnot an appli- 
cation for review. A Court- fee ofRs. 3 is 
sufficient. Nalini Sundari v. Narendra 
Chandra, 36 0. W, N. 246. 

Complaint. — Dismissal of an application 
for making a complaint under s. 476, Crimi- 
nal Procedure Code, does not bar a second ap- 
plication for the same purpose. Kalastri 
Mudali V. Emperor, 136 Ind. Oae. 313, 

Withdrawal of suits. An application for 
withdrawal with liberty to institute fresh 
suit must be treated as a whole and the Court 
cannot allow the prayer for withdrawal 
alone without giving liberty to bring fresh 
suit. It must grant the petition as a whole 


or allow the plaintiff to proceed. Marudh- 
chala Nadar v. Chinna Muthu Nadar, 136 
Ind. Oae. 316. 

Appeal after review. — It is open to the 
aggrieved party to appeal from an order 
gi anting review without appealing 
from the altered decree itself. If the 
order granting review is set aside all sub- 
sequent proceedings taken under that order 
must also the regarded as having been set 
aside. Radhakrishnadas v. Beni Madhah- 
das and others, 36 0. W. N. 2i2. 

Arbitration. — A person who is to be ap- 
pointed umpire should not be at the same 
time an arbitrator. Kafurehand Fulchand 
y.Jewaraj Chunilal, 36 0. W.N. 332. 


Partnership —A partner has no 
authority to bind the other partners by a 
reference to arbitration, Hajendra Prosad 
V. Pannalal Champalal, 36 0. W. N. 8. 


Extracts from Contemporaries. 


An AlMndia Federation. 

The great attempt at the making of a 
Constitution for India which, in continua- 
tion of the Round Table Conference of 
last year, has been in progrees for the 
last three months, has come to an end 
without specific result, but is to be carried 
on by a small representative Committee 
which will meet in India. Starting from 
the declaration made by Mr. Montagu 
in the House of Commons in August, 
1917, that the policy both of the British 
Government and the Government of 
India was *‘the increasing aescciation of 
Indians in every branch of the Adminis- 
tration, and the gradual development of 
self-governing institutions with a view to 
the progressive realisation of responsible 
Government in India as an integral part 
of the British Empire”; and prcceeding 
by the conferring of increased powers on 
the Provincial Legislatures by the Gov- 
ernment of India Act, lt<00; the British 
Government prepared the way for further 
development by thd’ appointment, under 
that Act, in November, 1927, of the Indian 
Statutory Commission, of which Sir John 
Simon was the Chairman. The Report of 


the Commission, issued in June, 1930, 
is valuable for its wide survey of the 
conditions to be dealt with, but its actual 
constructive proposals have formed little 
more than the groundwork for the dis- 
cussions in the two Round Table Confer- 
ences. There remains, however, to the 
credit of the Commission the conception 
of a Federal India, and the working out 
of this conception has been the task of 
the Lord Chancellor’s Federal Structure 
Committee of the Conference. At the time 
of the Report, the Statutory Commission 
were not able to speak confidently of the 
attitude of the Indian Princes to Federation, 
but the doubt in that respect has been, in 
principle, removed and the central point in 
the Prime Minister’s statement of the 
Government’s Indian policy at the closing 
sitting on the 1st instant of the Round 
Table Conference was that “the great idea 
of an All India Federation still holds the 
field.’’ The statement has been issued as a 
Parliamentary Paper (Cmd No. 3972), and 
was approved by the House of Commons 
last week after a two days’ debate by 369 to 
43, and it has been under consideration 
in the House of Lords this week.~ 
Law Journal, 
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India and Dominion Status. 

The discusBions on the Government of 
India, coming at the same time that the 
Statute of Westminster has been in 
progress, have naturally raised the question 
whether the new conception of Dominion 
Status can properly be applied to India. In 
the past there appeared to be no objection 
to treating India on the same footing as the 
other Dominions of the Grown, and if the 
term “Dominion Status" was applied to 
them, it was natural for the same status to 
be anticipated for India. But whether this 
is now appropriate in view of the altered 
conception of Dominion Status which is 
embodied in the Statute of Westminster has 
been doubted, Mr. Churchill, writing to 
The Times (25th ultimo) says; ‘The Imperial 
Conference of 1926 had transformed the 
meaning attached to the loose term 
‘Dominion Status* in such a way as to 
aboli'^h all conception of Imperial supremacy; 
and this vast change was subsequently to be 
prescribed in the rigid language of a 
Statute.’* That has been done, and as we 
have pointed out, the translation of 
Dominion Status into statutory form was 
inevitable so soon as the Dominions desired 
that their legislative independence should 
be thus declared. Of coarse, the conditions 
as to self-government in India are very 
different from those in the Dominions which 
prompted the late Lord Balfour's formula of 
equality of status, and it was never con- 
templated that the Statute of Westminster 
should apply at this stage of her develop- 
ment to India. The Statute is restricted to 
the six Dominions mentioned in it, and 
these do not include India. Bat it can 
hardly be doubted that the same goal will 
be the object of Indians, though hov long 
and difficult may be the way to it cannot be 
foreseen . — Law Journal, 

Lawyers and Jokes. 

Mr. Justice MacKinnon is recently re- 
ported to have given the following advice 
to the members of a Law Society. ‘ There 
is only one golden rule if you wish to 
succeed either as a young solicitor or 
barrister That is, never make a joke, I 
have known many people blessed with a 
happy wit who have failed when others 
have succeeded with a portentous solemnity.** 

Expression of Views by the 

Bench. 

We think that His Honoui Henry TerielL 
K. 0., has rendered a public service by 


drawing attention in bis letter to The 
Times of the 2nd December, to the growing 
practice for Judges of the King*8 Bench 
Division and others holding judicial office 
to express their views from the seat of 
justice, on matters which are the subject 
of controversy with the general public. 
His Honour*8 letter was prompted by the 
recent observations made by Mr. Justice 
McCardie regarding the crime of procuring 
abortion. We are not concerned with the 
moral aspect of the matter upon which, as 
a famous Magistrate is reported to have 
said, to the apparent satisfaction of all 
parties, “there is much to be said upon 
both sides,*' but it is, in our view, undesir- 
able that a judge should, speaking from 
the Bench, express his personal opinion 
on such a vexed question, especially as his 
remarks appear to invite the commission of 
what, as the law now stands, is a crime. 
As His Honour indicates in the letter to 
which we have le erred, expressions or pro- 
nouncements from the Bench on religious, 
political or other matters upon which there 
is a division of opinion amongst the public 
may call in question the complete im- 
partiality of those indulging in them and 
tend to undermine confidence in the ad- 
ministration of justice. There is, of course, 
no suggestion that in fact the learned 
judge would allow his personal views to 
interfere with his public duty, but we can- 
not regard it as other than inadvisable that 
he and others should place themselves in 
a position which, to the uninformed, 
might give ground for suspicion that in 
certain classes of cases the Bench might 
be expected to be biased on one side or the 
other — Solicitors^ Journal. 

A Husband’s Big:hts. 

The remarkable trial which took place 
at Cambridge Assizes a few days ago 
{Place V. Searle, Times, January 19 20) re- 
minds us that a husband still has at common 
law the old remedy of action against those 
who by enticement or persuasion, deprive 
him of the ‘help, society, and comfort’* of 
his wife. It is not, however, enough to 
show that the wife has left after advice 
given by another. The jury must find that 
the advice or persuasion cause her de- 
parture. Acquiescence by an outsider in the 
wife’s voluntary act, too, is not enough. 
This appears prettf clearly from the 
charge of Mr. Justice Wright to a jury at 
Leicester nearly thirty years ago {Smith v. 
Kaye, 20 T. L. R 261.) The leading case is 
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Winsmore v. Greenbank (1745, Wills b77), 
where some interesting old law is collected. 
It was laid down there that declarations by 
the wife were not admissible — a point 
which seems to have been overlooked at 
Cambridge. Another point elucidated 
there is that there is no need to give parti- 
culars of the means adopted by the defend- 
ant. A verdict on a general declaration of 
persuading, enticing, and procuring will 
stand.— Law Journal. 

Punishment varies as the Judsre- 

The punishment of offenders varies as 
the Judge, his head, his heart, his liver, hie 
stomach, his philosophy and his marital 
condition, or any one or more of many 
causes. And this is a terrible defect in our 
justice. We all know or the judge who 
thought it his duty to impose the maximum 
penalty in every case; or of the other who, 
after describing a crime as the worst in 
his experience, would pass a light sentence 
of six months on the worst offender . — Law 
Journal. 

Law Reporters as Judg^es. 

It is not to be supposed that law re- 
porters do not practise. Many of them do, 
although their practice is naturally not so 
largo as to justify them in giving up the 
certain, if small, income derived from law 
reporting. I have heard men wonder why 
they are not more frequently chosen for the 
position of Magistrate or County Court 
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Judge: for most of them have unusual 
knowledge not only of case law, but of 
legal principles, and a cultivated faculty 
for rejecting the irrelevant and for diecern* 
ing the material points in a mass of evid- 
ence. Moreover, most of them are patient 
men . — Law Journal, 


Judicial Dress. 

The story of clothes is a not unimportant 
part of social and economic history. In- 
dustries have bloomed and decayed as the 
result of changes in fashion and there can 
be no doubt that the shape and colour of 
human habiliments are affected by and in 

turn affect men’s mentality The 

Bench and the Bar no more than other men 
can escape from the effect of their cosutme 

The Judges cannot be accused of 

embarrassing their costumiers by frequent 
and hasty changes of fashion. Their 
official garb is largely as it was ordained 
by the judicial body in 1635. Wigs were 
added at the end of the seventeenth century 
and have persisted, though not without 
modiffcation to the present day. There is 
a great deal to be said for the pageantry 
of justice and we would not willingly part 
with it. But it might be fairly asked 
whether so many and various garments are 
essential for the Judges. There is 
nothing to be said for wigs which are 
definitely said to be insanitary and but 
rarely becoming — Justice of the Peace. 


Recent Legislative Measures. 


Indian Khadar (Name Protec- 
tion) Bill No. (11 of i982j. 
Owing to the considerable progress rnade 
in the manufacture of khadar spurious 
khadar is manufactured both in India 
and abroad and as there is a likelihood of 
purchasers being misled, this Bill has 
been introduced by Mr. Gaya Prasad 
Singh to extend the protection afforded 
by the Merchandise Marks Act, ^ 1889 to 
the names khadar and khadi which have 
come to denote hand-spun and hand-woven 
cloth only. 

Indian Coastal ^raffle Reserva- 
tion BUI (No. l2 of 1932). 

Mr. Sarabhai Haji’s Indian C'bstal 
Traffic Bill was referred to a Select 


Committee and the report of the said 
Committee was presented to the House 
but the Bill lapsed owing to the dissolu- 
tion of the Assembly. Mr, B. V. Jadhav 
has submitted the same Bid as approved 
by the Select Committee, The object of 
the Bill as is well-known is to provide 
for the employment of Indian tonnage in the 
coastal traffic of India, and the Bill is 
intended to serve as an aid to the rapid 
development of an Indian Merchant 
Marine. 

Hindu Untouchable Castes (Re- 
moval of Disabilities) Bill (No, 

IS of 1932). 

This Bill Has been introduced by Mr. 
Shunmugam Ohetty with the object of 
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removing the disabilities of the so-called 
untouchables in Hindu society. The Bill 
provides that no person belonging to the 
Hindu community shall be deemed to be 
incapable by reason of his caste, of 
sharing the bene lit of Hindu religious and 
charitable trusts of a public nature and of 
conveniences like public wells, tram cars 
buses etc , which are maintained oi 1 sen- 
sed for the use of the public 

Prevention of Dedication of Deva- 
dasls Bill (No. 14 of 1932). 

This is another Bill introduced by Mr 
Shunmugam Chetty to put an end to 
the practice of dedicating girls to Hindu 
temples for the putpose of service to the 
idol which has degenerated into a method 
of initiating young women to a life of 
immorality and prostitution. The Madras 
Presidency, the United Provinces, and 
the Mysore State have already adopted 
Legislative measures to deal with this evil 
and the object of the present Bill is to enact 
a comprehensive measure dealing with this 
evil wherever it exists in British India. 


Hindu Inheritance (Amendment) 
Bill (No. 15 of 1982). 

This Bill has been introduced by Sir 
Hari Singh Qour to amend the Hindu 
Law of Inheritance by providing that a 
son's widow shall be entitled to rank in 
the order of succession next after the 
Bister's son. 


Child M arrlase Restraint, Repeal 
and Amendment Bills (Nos. 16, 
17, 19 & 20 of 1932). 

These Bills are intended to amend the 
Child Marriage Restraint Act of 1929. 
Mr. Bhuput Singh wants provision to be 
made for those oases in which parents cr 
guardians may, by reason of their con- 
science or exceptional family circumstances, 
have to marry their children before they 
have attained the age prescribed by the 
Child Marriage Restraint Act Mr. Wajihud- 
din, wants the Act to be repealed al- 
together or at least so far as the Muslims 
of British India are concerned, snd 
Mr. Krishnamachariar wants Brahmins, 
Vaisias, Sourashtras and other communi- 
ties amongst whom post- puberty marriage 
is forbidden, to be excluded from the 
operation of the Act. 

Criminal Procedure Code (Amend- 
ment; Bill (No. 18 of 1932). 

The main amendments proposed in this 
non-official Bill are the following. — (i) Omis- 
sion of 3S. 30 and 34, (tt) amendment of 
B 103 by substituting the word ‘vicinity' 
for ‘locality' and by inserting a new 
provision that no evidence other than the 
search list shall be admissible to prove 
the articles discovered, (Hi) amendment 
of s. 167 by providing that the accused 
or his counsel shall be heard, if he so 
desire, and (iv) repeal of ss. 412 to 4i5. 
Certain amendments to ss. 205 (1), 386 (1) 
and 406 are also proposed. 


Notes of Recent English Cases. 


Bankruptcy — Hire purchase agreement — 
Hire -falling due after adjudication — 
Whether vests in Receiver or prior pui~ 
chaser. 

An owner of goods let them on hire pur- 
chase agreement under which the hire was 
payable monthly in advance and the agree- 
ment rnight be determined at any time. 
Be assigned the benefit of the hire pur- 
chase agreement and then became bankrupt: 

Held, that the monthly payments which 
accrued due after the date of the bankruptcy 
were ‘debts growing due’ within s. 38 (c). 
Bankruptcy Act, 1814, and, therefore, pass- 
ed to the trustee in bankruptcy and not to 
the assignee. (Lord Hanworth, M. R , 
Lawrence, L. J . Romer, L. J.,) Blakey v. 
Trustees of the Property of Pendlebury, 
(1831) 190 L. J. K. B. 399 (0. A.) 


Will-Gift for the benefit of the community 
as a whole — Validity. 

Where a testator made a gift "unto my 

country England to and for own 

use and benefit absolutely": Held, that the 
gift was a valid charitable gift (Lord Han- 
worth, M. R , Lawrence, L. J. and Romer, L. 
J.) Smith, In re; Public Trustee v. Smith, 
(1931) 100 L. J. Ob. 409 (0. A.) 

Vendor and purchaser— Auction — Misre- 
presentation in particulars of sale — 
Rescision of contract. 

In the particulars of an auction sale 
certain lease bold wemises which were put 
up for auction wereV escribed as 'valuable 
business premises’ though there were 
covenants in the lease against carp'ing on 
any busineee except that of ladies’ out 
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fitter, fancy draper and manufacturer of 
ladies' clothing. A dairyman purchased 
the premises and finding that there were 
such restrictive covenants refused to com- 
plete the purchase. In a suit for specific 
performance by the vendors: fleid, that 
inasmuch as the use of the premises was 
restricted to one trade they were not 
^valuable business premises’ and as the pur- 
chaser had been misled by the particulars 
of sale he was entitled to avoid the contract 
and recover the deposit he had paid. 
(Olauson, J.) Hunt [Charles) Limited v. 
Palmer, (1931) 100 L. J. Oh. 356. 

Husband and wife— Domicile. Where the 
circumstances of a case are such as to 
raise a presumption that an alien has 
acquired a domicile in England the 
acquisition is not negatived by the fact 
that during his residence in England he 
was subject to the Aliens’ Restriction Act 
1914, and the Aliens* Order, 1920. Bold^ 
rini v. Boldrini^ (1932) 101 L. J. P. 4 
(0. A.) 

Divorce— Costs — W tfe's petition. — A wife’s 
right to leceive from the husband the 
costs of an abortive trial is not absolute. 
The Court has a discretion to reserve its 
decision until the determination of the 


final issue. Grist v. Grist (1932) 101 L. 
J P. 1. 

Patent. — In a ‘threats’ action to restrain 
the defendant from alleging that his patent 
has been infringed by the plaintiff, the 
plaintiff is entitled to raise the question 
of the validity of the patent Pittevil v. 
Brackelsberg Melting Processes Limited 
(i 932) 101 L. J.Gh 8.(0, A.) 

Companies — Winding up — Solicitor's costs 
— A compulsory order was made for tbe 
winding-up of a company and for taxa- 
tion and for payment of costs of the 
petition out of the assets of the company. 
These costs were taxed upon the basis 
that the company was insolvent and were 
allowed at the sum of £ 83. The com- 
pany turned out to be solvent and the 
solicitor claimed to prove as creditor for 
the balance of the costs due to him. At 
the date of the winding up order the 
company was indebted to ihr solicitor for 
costs in the sum of £433. The liquidator 
rejected the proof. 

Held, the liquidator was bound to admit 
the proof subject, if he so wished, to taxation 
of the whole bill, C B & M (Tailors) 
Ltd , In re (1932) lOl L, J. Oh. 6. 


Review. 


The Punjab Criminal References, 
Vol. II, 1920^-1930 : By H 41 
Bahaditx DIWAN OHAND OBHRAl. 
n.i., LL.B, Ex-Qovbrnmunt Plkadbr and 
P uBLiO PaosELuroB, Pb^hiwak : Advooaxb, 
High Coubtof Lahorb. Price Rs. 12 — 
Nett 

The first Volume of Mr. Obhrai’s Punjab 
Criminal References was published some 
time back. Mr Obhrai has now brought 
out the second volume. The present 
volume deals with all the Criminal Rulings 
of the Lahore High Court from the 
beginning of 1920 to the end of lv30. The 
important feature of Mr. Obhrai’s work 
is the exhaustive analytical abstract of 
each case. 

The learned author has taken great 
pains to find out legal principles 

enunciated in each ^case and to state 


them accurately and clearly. The facte of 
the cases are also briefly stated and all 
notable remarks and dicta of the Judges 
are faithfully reproduced. Notes of cases 
cited and the subsequent history of each 
case are also given. The work entirely 
differs in its plan from the ordinary digests 
and is far more useful. 

It fulfils the purposes of a concise reporter, 
a digest, a subject index and an index of 
oases judicially noticed. Jn fact we get in 
Mr. Obhrai’s book all the information which 
a practitioner or a text-book writer is likely 
to require about a case. 

The publication is the result of immense 
labour on the part of an able and ex- 
perienced lawyer and we have not come 
across any other book which will be so useful 
to the criminal practitioners of the Punjab 
as Mr. Obhrai’s Punjab Criminal References. 
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Notes on Current Topics 


The Centenary of Sir T. Muthu- 
swami Iyer 

The ceatenary of Sir T. Muthuawami 
Iyer, the first Indian judge who sat 
on the Bench of the Madras High 
Court, was celebrated recently by 
the members of the Madras High Court Bar 
under the auspices of the Advocates and 
Bar Associations. The Advocate- General, Sir 
Alladi Krishnaswamy Iyer, in delivering 
the welcome address spoke about the great 
qualities of Sir T. Muthuawami Iyer, about 
his classical judgments and his high concep- 
tion of duty. The Chairman, Sir 0. V, 
Kumaraswami Sastriar, made a short speech 
paying tribute to the greatness of Sir T. 
Muthuawami Iyer in the course of which 
he laid stress on the importance of such 
functions. The Chairman said that the 
recalling of the memories of great men 
was a necessity. It was an expression of 
gratitude to those who have been our 
leaders and who by their genius, precept 
and example have dignified as well as 
lightened our labours. It was the effort 
of man to defy the tendency of time 
to obliterate memories and to wrest from 
the destroyer at least the fragarance of 
the ashes of remembrance. Justice Sir 
Vepa Ramesam, Dewan Bahadur T. R. 
Ramachandra Iyer and other leading 
members of the Bar also spoke on the 
occasion. 

The late Sir T. Muthuawami Iyer’s 
youth was spent in poverty, hard work 
and privations. He started his life as a 
Tahsildar’s clerk and the Tahsildar who 
was struck by his ability and intelligence 
educated him up to the F. A. Class. 
Muthnswami Iyer then entered service in 
the Inam Commissioner’s Office and after 
serving as District Munsif and Presidency 
Magistrate he became the judge of the 
Small Cause Court. After Lord Lytton’s 
Durbar when it was proposed that an 

138-J 5 


Indian judge should be appointed to the 
High Court, Sir T. Muthuawami Iyer 
was selected and appointed. He served in 
the High Court for sixteen years and ,an 
idea of his sense of duty and devotion ' to 
work can be had from the fact that during 
this long period of sixteen years he took 
leave only once and that, just before his 
death. He has expressed his high conception 
of the duties of a Judge in these memo- 
rable words ; — 

“The Court of Justice is a sacred temple; 
the judges presiding over it are, though men, 
the humble instruments in the interests of 
truth and those who enter this holy edifice 
with unholy thought or desecrate it with 
unworthy actions are traitors to their God 
and to their country. Those of you who 
may rise to the Bench should recollect that 
the power you may be called on to exerpise 
in the name of your sovereign is according 
to one of your ancestors a power divine.” 

The Blectplc Comb Case. 

The recent case of Wood v. Letirk 
Limited (146 L. T. 36) bears a close 
resemblance to the well known case 
of Carlill v. Carbolic Smoke Ball Co., 
and affirms the principle laid down in 
that case. In Wood's ease the df^end* 
ant company advertised their comb as 
follows: — “New hair in 72 hours. Letrik 
Electric Comb. Great news for hair sufferers. 
What is your trouble? Is it grey hair? 
In 10 days not a grey hair left. £■ 500- 
guarantee.” The plaintiff whose hair hsfd 
turned grey purchased the comb and follow- 
ed closely the directions given by the com- 
pany but nothing happened except that his 
head began to ache by constant combing. 
He sued the companv. Mr. Justice Rowlatt 
gave a decree for £j00. As Lord Justice 
Lindley observed in the Carbolic Smoke 
Ball Co's ease where there is a distinct 
promise expressed in language which is 
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perfectly umnietakable, the promieor cannot 
escape by cayiog that bis promise was a 
mere poff. 

Amendment Depriving Defend- 
ant of the Defence of Limita- 
tion. 

An important aspect of the law of limita' 
ation in relation to amendment of plaint 
was recently considered by the Oonrt of 
Appeal (Serntton and Qreer, L. JJ.) in 
Mabrao ▼. Eagle Star and British Dominions 
Insurance Co Ltd. (Law Times, page 
131). Order XVI, r. 2 of the Rules of 
the Supreme Oourt which corresponds 
to O. I, r, 10, of out Civil Procedure Code 
provides that where an action has been 
commenced in the name of a wrong person 
or where it is doubtful whether it has 
been commenced in the name of the right 

plaintiff, the Oourt or a judge may 

order any other person to be substituted 
or added upon such terms as may be just. 
In this case two persons A and B effected 
an insurance in 1922, and sued on the 
policy in 1925. In 1931, an application 
wee made that C should be added as 
plaintiff as he 0 'sas the person really 
interested in the insurance, A and B being 
merely agents for collection. The appli- 
cation was refused by Branson, J., and the 
Oourt of Appeal held that Branson, J., 
was right in refusing the application as it 
would take away from the defendants a 
defence which had already accrued to 
them by virtue of the Statute of Limit- 
ations. Though s. 22 of the Indian Limita* 
tion Act provides that where a new party 
is substituted or added, the suit shall as 
regards him be deemed to have been 
instituted when he was so made a party, 
doubts have been entertained as to the 
applicability of the rule to cases where 
the Court adds a party under O. 1, r. 10, 
Civil Procedure Code (tide 66 Ind. Cas. 217) 
and to cases like the present one where 
the person interested in name is already cn 
record and the real person is sought to 
be added at a subsequent stage. The trend 
of the recent decisions of the High Courts 
of India is towards the riew that s. 22 
applies even to such cases (vide 1. L. B. 
35 Oal. 519; A. I. B. 1930 Lab. 747) and there 
are numerous rulings to the effect that a 
plaint cannot be amended so as to base 
the claim on a caua^^^ of action which is 
time barred. But the^atter does not seem 
still to be beyond doubt. Beaumont, C. J., 
for instance, in a recent case of Parbhudas 
Girdhardas v. Lallubhai Khuehal, 34 Bom. 


L. R. 35, observes that there is no invariable 
rule that an amendment should not be 
allowed so as to base the claim on a time- 
barred cause of action, and that even if 
the amendment introduces a new cause 
of acticu it is within the powers of the 
Court in special circumstances to allow 
the amendment even though the cause of 
action may be barred by limitation. The 
decision of the Court of Appeal does not, 
however, seem to support the theory that 
the Court has a discretion in the matter. 

Arbitration betvireen Companies. 

It was held by the Lahore High Court 
in Sundar Mal-Lakhu Mai v. Paris Business 
Corporation Ltd. (132 Ind. Cas. 399; A. I. 
R. 1931 Lab. 555) that s. 152 of the 
Companies Act does not empower a 
Oourt situated in a local area to which the 
Indian Arbitration Act has not been 
extended, to apply the provisions of the said 
Act to arbitration between companies or 
between companies and third persons. 
In 1931 Company Cases Jour, page 3 in com- 
menting upon this case it was observed as 
follows: 

“It seems to be plain from the seetion itself that 
its object is to make the provisions of the Arbitration 
Act applicable to all arbitrations under the Com- 
panies Act and with all respect to the learned Judge 
we think the decision does not lay down correct 
law.” 

We are happy to find that this view has 
been approved in a very recent judgment 
of the Patna High Court in Poop Lai 
Agarwala v. Dhanasar Coal Company (13 
Patna Law Times 169) decided on February 
12th. In this case Soroope, J., after consider- 
ing the history of the Companies Acts of 
1662 and 1913, and the language of s. 152 
observes: 

“The object of the relevant sections ot 
the Companies Act of 1882 was to give 
facilities to companies for arbitration so as to bind 
the corporate body and it was never one of the pur- 
poses of the Arbitration Act to restrict these facilities 
to Presidency towns or, local areas notified '.as such” 

and in his Lordship’s view the position has 
not been altered by the passing of the new 
Indian Companies ActiVII of 1813. With re- 
ference to the Lahore ca8e,*8oroope, J. says: 

“I cannot therefore agree with the view of Jai 
Lai, J., in the above case." 

We think that it may now be taken to be 
settled law that the facilities given by s. 152 to 
Companies for reference are not restricted by 
B. 2 of the Arbitration Act which limits its 
application to cases where the subject 
matter could be the subject of a suit in a 
Presidency town, Limited companies which 
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woald othervriae have been deprived of 
the facilities for arbitration siven b 7 
8. 152, Oompaniea Act, in respect of dealings 
in the mo-ffunl are sure to read this 
decision with great relief. 

Powei* to apply for oopy of 
Judgrmont. 

Section 61 of the Income Tax Act pro- 
vides that any assessee who is entitled or 
required to attend before any Income-tax 
authority in connection with any proceed- 
ing under the Act may attend either 
in person or by any person authorised 
by him in writing in this behalf. 
In Basantlal Ramjidaa v. The Commia- 

aioner of Income Tax, Bihar and Orissa 
(138 Ind. Oas.302) the Chief Justice of the 
Patna High Court has held that a pleader 
who is authorised to conduct an appeal be- 
fore an Assistant Commissioner of Income- 
tax is not entitled, in the absence of express 
authorisation in that behalf, to apply for 
copies of the judgment of the Assistant 
Commissioner in that case. “It does 
not follow," says his Lordship, ' that 
because an agent is duly authorised to 
conduct ths business of the appeal before 
the Assistant Commissioner he is ipso facto 
authorised to obtain copies of the Assistant 
Commissioner's judgment or indeed to per- 
form any act preparatory or incident to 
the conduct of an appeal.” Hie Lord- 
ship holds that it is reasonable and 
proper for the department to require 
that any person asking for the copy 
of the judgment should be expressly autho- 
rised in writing in that behalf. With all 
respect to the learned Chief Justice we 
think that it is not correct to regard an 
application fora copy of the judgment as 
an act preparatory or incident to an 
appeal. It is surely an act which 
a pleader has to perform in the con- 
duct of the case itself and autho- 
rity to conduct a case necessarily confers 
authority to apply for copies of the 
judgment given in that case. Again, when 
the section says ‘any person authorised’ it 
does not seem proper to introduce the 
word 'expressly' into the section, and 
further, even granting that express authority 
is necessary, a person who is exprecsly au- 
thorised to conduct a case is expressly au- 
thorised to apply for copies of the judgment 
pronounced in that case. Anyhow, until this 
case is reconsidered, lawyers practising in 
courts which are bound by this ru lin^ have 
to see that the vakalatnamaa oontam an 


express authority to apply for copies of the 
judgment, eopecially in income-tax cases. 

Defendant's Rlsht to Execute 
Decree for Speciflo performance* 

The interesting question whether the de- 
fendant crn execute a decree for specifto 
performance against the plaintiff has been 
recently discussed with reference to 
principle and authority by Kankin, O.J., 
of the Calcutta High Court in Heramba 
Chandra Maitra v. Jotia Chandra Sinha, 
(26 0. W. N. 172). As the learned Chief 
J ustice has observed it is not a very usual 
thing for any person to be so foolish as to 
bring a suit for specific performance, pro- 
secute it to a decree and then change mind 
and it is not a very remarkable thing that 
the text books do not contain precedents 
of BO extraordinary a position. But the 
principle that a decree for specific perform- 
ance enures for the benefit of both parties 
seems to have been regarded as a maxim 
in equity in England and in Baikarima 
Bibi V. Abderahman (I L, R, 46 Bom. 
tfiO) it was held that a decree for specific 
performance was capable of being executed 
by the defendant as well as the plaintiff. 
The lucid judgment of Rankin, C. J., in 
this case has put the matter beyond 
all controversy. Whether the de- 

fendant should proceed by way of 
execution or by summons in the 

same suit is a more difiSoult question. On 
this poin' the learned Chief Justice has 
expressed the opinion that the definition 
of the word ‘decree-holder’ in s. 2, Civil Pro- 
cedure Code, is quite applicable to the 
case of the defendant in a suit for specific 
performance, but his Lordship has left the 
matter open with the remark that even 
if the defendant proceeds by way of exe- 
cution it would be open to the judge to 
treat the tabular statement as a summons 
in the suit, where the Court to which ap- 
plication is made is the same as that which 
passed the decree. 

'Appearance' of party. 

It has been for long a vexed question 
whether where a pleader appears on behalf 
of a party and presents an application for 
adjournment and on the application being 
refused retires from the case . the 
party should be t'^n as having ap- 
peared. On this pdmt the High Courts 
of Calcutta, Madras and Patna followed 
one view and a contrary view was taken 
by the Allahabad and Bombay High Courts. 
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S3 far as the former High Courts are oon* 
ce'roed it is now settled that in such oases 
there is no appearance by the party. The 
earlier decisions of the Oalcutta High 
C6urt are confirmed in two recent 
decisions, namely, Sikandar Alt v. Kushal 
Chandra Sarma (36 0. W. N. 159) and 
Sirdar Mai Seraogi v, Jaharmal Chiranji 
Lai (36 0. W.N. 160). The Allahabad 
High Court has put its view of the matter 
beyond controversy so far as the United Pro- 
vipces are concerned by adding an explan- 
ation to 0. XVII, r. 2, OiviT Procedure 
Code. (See Baldev Singh v. Chhaju Singh, 
and others, 133 Ind. Oas. 622). The Rangoon 
High Court has followed the view of the 
OaToutts, the Madras and the Patna High 
Oouirts in preference to that of the Bombay 
and tlm Allahabad High Courts: vide Maung 
Pyjdyaj^^thtrv. Sayape (I L R. 4 Rang, 
4(®)., Tn© Nagpur Judicial Oom- 
mis^pner’s Court has followed the 
Allahabad and Bombay rulings. 

^uoh open conflict of views in a matter 
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of such great importance in practice is 
undesirable and we hope that the legis- 
lature will intervene and make the point 
clear at an early date. 

Attestation of will by Infants. 

The Law Times draws attention to 
the curious fact that there appears to be 
DO decision on the question whether there 
is any age limit for a witness to a will, 
though numbers of wills must have been 
admitted to probate where at least one 
of the witnesses was under age. The ques- 
tion was recently iraised iniSfmttAv. Thompson, 
146 L. T. R, 14, but it was not necessary 
to decide the question. In the absence of 
authority or any definite rule on the point 
we think the only rule that can be applied 
is, as the Law Times has suggested, the 
rule as to the competency of witnesses; and 
an infant who has sufficient intelligence to 
understand what is being done must be 
held to be competent to act as witness. 


Extracts from Contemporaries. 


Afit|t>]*,neys and Solicitors 

Though the term “Attorney” is still in 
use in India it will be interesting to note 
that for reasons which are not very 
clear, the term has fallen into disrepute 
in England. The Law Times contains 
an interesting note on this subject which 
we reproduce below: — 

Readers of Boswell may recall that on 
on© o^asion when enquiry was made 
regarding the vocation of « certain person, 
Johnson said that ”he did not care to 
speak ill of any man behind his back, 
but he believed the gentleman an attorney"; 
and the old unfounded prejudice was 
handed down to succeeding generations, 
so that when at last the “attorney” was 
absorbed in the “solicitor," Mortimer Oollins 
could write: “A crocodile is not improved by 
calling him an alligator. Still, the attorney 
is gone. He used to like to call himself 
a solicitor — now he can do it with a clear 
conscience, if he has such a thing,” which 
was rather a cruel hit. While the 
“attorney” has disappeared, it is odd that 
the name should still be the designation 
of. the chief law officer of the Grown, 
while the name “soli^pr” should be that 
given to the second law officer. In court, 
as everyone is aware, the judges address 
these dignitaries respectively as “Mr 
Attorney” and “Mr. Solicitor.”— Law Tines 


How Briefs Came. 

The Bar has often been likened to a lot- 
tery in which one person draws a lucky 
ticket which means fame, while his 
neighbour on the same staircase draws a 
blank. It sometimes seems as if this 
description were an accurate one, so 
myeteriouB are the springs which operate 
in the distribution of rewards and failures, 
and so odd are the accideits, or what seem 
to be BO, which lead on to fortune or its 
opposite. The study of legal biogra- 
phy brings this home to the reader, 
although it cannot always explain why A 
has succeeded and B has gone empty 
away. Ohanoes may come to all, but it 
depends very largely how these are met 
whether success or failure is to be the 
outcome. No reader of the life of Erekine, 
who eventually became Lord Ohancellor, 
but must have been struck by the circum- 
Btance in which his first brief came to 
him, and the further accident by which 
he was enabled to address the court when 
it appeared most unlikely that he would 
have that satisfaction. The incident is 
worth recalling. A Oaptain Baillie, who 
had been Governor of Greenwich Hospital, 
bad printed and circulated a statement 
pointing out various abuses in the establish- 
ment and refiecting severelv upon Lord 
Sandwich, the First Lord of the Admiralty, 
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and was proceeded against by way of 
criminal information Before the ca^e camo 
on Erskine chanced to dine at a friend's 
table at which Baillie also was a gu st. 
The action taken by Lord Sandwich 
naturally engaged the attention of those 
present, and Erskine, who was not then 
aware of the identity of Baillie, ex- 
pressed himself with some warmth on the 
scandalous practices attributed to the 
First Lord in connection with the manage- 
ment of the hospital. Baillie nudged the 
person who sat next to him, and asked who 
it was who had interested himself in his 
behalf. On being told that it was Erskine, 
who had just been called to the Bar and 
had formerly been in the nawy, Baillie 
exclaimed with an oath: “Then I'll hawe 
him for my counsel.’’ In due course a 
retainer was given to Erskine, and that 
was followed by a brief which, however, 
was marked with no fewer than four names 
in front of his own, so that the likelihood of 
his being able to address the court seemed 
to be extremely remote. All the four 
addressed the court at great length; the 
counsel immediately above Erskine— 
Hargrave by name— was long-winded and 
tired Lord Mausdeld intensely, but, as 
Erskine afterwards said: “As my good 
fortune would have it, he [Hargrave] was 
tillicted with strangury, and was obliged 
to retire once or twice in the course of bis 
argument. This protracted the cause so long 
that, when he had finished, Lord Mansfield 
said that the remaining counsel should be 
heard the next morning. This was exactly 
what 1 wished. 1 had the whole night to 
arrange, in my chambers, what I had to 
say the next morning, and 1 took the court 
with their faculties awake and freshened, 
succeeded to my own satisfaction (some- 
times the surest proof that you have satisfied 
others), and as 1 marched along the hall 
after the rising of the judges, the attorneys 
flocked around me with their retainers. I 
have since flourished, but I have always 
blessed Qod for the providential strangury 
of poor Hargrave.’’ The last remark 
rather savours of what the Germans call 
tthadenfreude", but perhaps it wasexcusable 
in a young man who welcomed the oppor- 
tunity of msking a name for himself, and 
thought of his little children as plucking 
at his robe, and saying: “Now, father, is 
the time to get us bread .’’ — Law Times. 


A Picturesque institution. 

So the House of Lords has been called 
although the description is a little wide of 
the mark in ordinary times. It was 
once literally true. We are (old that well 
into the last century each peer, in full 
dress, with stars, garters, and ribbons, 
on entering the Housr bowed to every other 
peer. A^ a member of the peerage, wjidng 
on the subject a generation ago, said, all 
this is now changed— the peers enter the 
House with as little ceremony as if it were 
a club or a theatre, dressed like other 
people, except on rare occasions, as, for 
example, when the sovereign opens Parlia- 
ment in person, when they wear their robes. 
Another occasion when the House shows 
colour is when assent is given to Bills by 
a Royal Commission; each member of the 
commission is attired in his rpbes, with his 
three cornered hat, which he takes off 
whenever the clerk at the table, 
who reads the commission, mentions his 
name. Still on another occasion the 
House is treated to a little colour, and that 
is when a new peer is introduced, or when 
a peer is advanced a step in dignity, 
as happened last week, when the Lord 
Chancellor was introduced with the usual 
formalities on being created a viscount. 
The new peer or one who has been moved 
up to higher rank is attended by two peers 
of his own degree, one on each side, all in 
robes and holding cocked hats. In the 
cate of the Lord Chancellor, he was intro- 
duced by Yiscount Dunedin and Viscount 
Hailsham, conducted to the Viscount’s 
bench, where he and hie sponsors rat down 
and took oS their hate three times to the 
occupant of the Woolsack; they then 
proceeded to the table. On such occasion 
the clerk reads the patent of peerage, the 
new or advanced peer takes the patent 
and presents it to the Lord Chancellor or 
other peer who happens to be presiding 
in the absence of the Chancellor, and then 
gets up and shakes hands with him, 
bustles out, takes off bis robes, and re- ap- 
pears in ordinary costume, locking rather 
shy. The writer already referred to calls 
this an “alarming ceremonial,’’ as indeed 
it is, when a man finds himself encumber- 
ed with costly robes which he finds a 
diffibnlty in managing with ease and 
dignity. Happily, the 'veasions for adorn- 
ing theme elves in the J robes and cocked 
hats are comparatively rare.— Low Times. 



38 JOURNAL [136 I. 0, 

Recent Legislative Measures. 


New Acts. 

The Indian Companies Amendment Act I 
of 1930. The Employers and Workmen Dis- 
pute Repealing Act II of 1932. The Wheat 
Import Dnty Br^enfliag Aot III of 19V2, The 
Indian Finance Sopplementary and Extend- 
ing Amendment Act IV 1932. The Wire and 
Wire- Nail Industry Protection Act V of 
1932. The Bamboo Paper Industry Protec- 
tion Act (VI of 1932). 

The abore five Acts received the assent of 
the Governor- General on the 5th March 1932. 

We have stated the object and purport 
of these Acts in our previous issues (see 136 
Indian Oases Journal Section, pages?, 21 
and 22\ 

New Bills. 

The Indian Trusts Act Amend- 
ment Bill No. 21 of 1932.— The 

Townsend Committee on Cooperation 
and Royal Commission on agriculture re- 
commended following the precedents of Land 
Credit Institutions in Europe and America 
that the Debentures of the Central Land 
Mortgage Bank should be made trustee 
securities and the bill is intended to give 
effect to this recommendation by adding 
these kinds of debentures in the list of 
securities enumerated in s. 20 of the Indian 
Trusts Act. 

The Indian Rag^lstratlon Amend- 
ment Bill, No. 22 of 1932. — This is a 


private bill which is intended to remove the 
inconvenience and expense caused to the 
public by the fact that Deputy Oommis- 
shaers of the Punjab who are ex officio 
Registrars of each District are compelled 
to remain absent from the office although 
present at the head quarters. 

The Indian Limitation Amend* 
mentBlll, No 23 of 1932.— This is also 
a private bill proposing extension of the 
period of limitation for certain suits iu 
view of the present economic depression. 

The Indian Trusts Amendment 
Bill. No. 24j of 1932 —The object Jof this 
bill which has been introduced by Hajee 
Abdulla Hiroon, is somewhat similar to 
that of Bill Ne 21 of 1932. The Bill pro- 
poses that bouds of the Karachi Muuici- 
pality should also be iucluded iu s. 20 of 
the Indiau Trusts Act iu the list of approv- 
ed securities. 

The Special Marrlag^e Amend- 
ment Repealing: Bill, No. 25 of 
1932 — The Special Marriage Act of 1S72 
was intended to meet the demand of 
Brahmos and other Hindu dissenters. Mr. 
Krishnamachariar who has introduced the 
bill is of opinion that since the passing of 
the Act no large section of the country has 
taken advantage of it, that the Act is a 
blot on the Indian Legislature aud that it 
should be repealed, 


Notes of Recent English Cases. 


Banking-^Cheque — Signature forged by 
wife — Husband not informing Bank — Suit by 
husband against Bank aper death of Wife 
— Estoppel — The plaintiS^s wife forged his 
signature on a large number of cheques 
drawn on the defendant Bank with whom the 
plaintiff had dealings and though the plaint- 
iff came to know that his wife had drawn 
moneys on these forged cheques he did not 
inform the Bank till his wife died. The 
plaintiff then brought a suit against the 
Bank for the amount covered by the forged 
cheques. It was found that the Bank was 
careless in honouring the forged cheques. 
Held by the Court of appeal that though 
the Bank was negligent, as the Bank had 
lost its right of action against the wife 
on account of the husband’s failure to 
inform the Bank unt^his wife was dead, 
the husband was esV^ped from alleging 
that the signatures were forged and not his 
own and he could not recover the amount 
from the Bank. Sorutton, Greer, Romer, 
L. JJ. Greenwood v. Martin's Bank Ltd., 
^1932) 10 i L, J. K, B. 33; 143 L, T. 32. 


Insuranee^-Marriage settlement--Covenant 
by husband to pay insurance premiums — De- 
fault — Payment by trustees ---Right to recover 
from husband — By a marriage settlement the 
husband transferred a policy of insurance on 
his own life to the trustees and agreed that he 
would not allow the policy to become void 
and that he would duly pay all the moneys 
payable for keeping on foot the policy. 
There was no express covenant to reimburse 
the trustees any payments made by them 
though the trust deed provided that the 
trustees may in their discretion apply the 
income of the settled funds in making pay- 
ments for keeping the policy on foot. The 
husband failed to pay a premium, and the 
trustees paid it and claimed the amount 
and the fine paid by them as a debt from 
the husband: Held, that there was an implied 
term to reimburse the trustees for payments 
paid by them, to keep the policy on foot 
that the claim sounded in damages and the 
trustees were entitled to recover not merely 
nominal damages but the entire amount 
paid by them. MoOardie, J. Schlesinger and 
Joseph r. Uo$tyn^ (1932) 101 li. J. B. 62. 
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8lP T. MUTHUSWAMI lYBR 

{An Address by Bib ALLADl KRISHNASWAMI lYHB, Advocate General of Madras.) 


The idea of celebrating the centenary 
owes its inception to my esteemed friend 
Mr. V. V, Sreeniv^asa Iyengar and the func- 
tion has been arranged under the auspices 
of the Madras Adrooates* and Bar Associa- 
tions with the sympathetic co operation 
and help of his Lordship the Ohief J ustice 
and the other learned Judges of this Court. 
In craring youi indulgence for a few 
minutes to pay my humble tribute to the 
memory of the great judge that once adorn- 
ed this Court and whose statue still 
adorns its premises my only justification 
is my happening to be the accredited re- 
presentative of the Bar for the time being. 

In the task which I have undertaken 
I am labouring under this disadvantage 
that I do not belong to the generation that 
has seen and known the Judge at work. 
I am not, therefore, in a position to expatiate 
upon the great qualities which he displayed 
while at work on the Bench, — his Socratic 
method of elucidating the points in con- 
troversy, hie beautiful summing up in 
terse language the long and elaborate 
arguments of counsel, the judicial dignity 
and bearing which he brought to bear in 
regard to the proceedings in his Court the 
unbounded confidence of his colleagues in 
his guidance and judgment, and his kindly 
and courteous treatment of the Bar — 
qualities to which contemporary opinion 
bears eloquent testimony. I can only give 
expression to the impressions derived 
from the reported decisions and his public 
Utterances which form by far the best 
monument to his deep learning, his profound 
wisdom and his greatness as a J udge. 

SiB Mdthoswaui Iter's Conception of a 
J oneB’s Duty. 

You are all aware that he fought his way 
up from small beginnings to the position 
of a Judge of this Court, the highest 
position then open to a son of the coil, and 
his career reminds one of the careers of 
men like Lincoln and the traditions 
associated with the White House. When 
he was called to his high ofiSce he felt the 
hand of Destiny in it. He had a lofty 
conception of his function as a Judge which 
permeated his work throughout his judi- 
cial career. In the inimitable language of 
his Convocation Address, “the Court of 
Justice is a sacred temple; the judges pre- 


siding over it are, though men, the humble 
instruments in the interests of truth and 
those who enter this holy edifice with un- 
holy thought or desecrate it with unworthy 
actions are traitors to their (Hod and to 
their country. Those of you who may rise 
to the Bench should recollect that the power 
you may be called on to exercise in the 
name of your sovereign is according to 
one of your ancestors a Power Divine.” 

His Jddoubnts. 

During his long career on the Bench, he 
enriched British Indian jurisprudence in 
almost every department of law, and the 
learning enshrined in the law reports of 
the period is ample proof of it. In evaluat- 
ing his work, one, of course, cannot overlook 
the fact that he nad the evident advantage 
of being somewhat in the position of a new 
explorer, at least in certain departments of 
law, and he did not suffer from what under 
particular circumstances would be termed 
the ‘dead weight* of binding judicial 
precedents, and he had many gaps to fill in 
the law. 

It would not be just to Sir T. Muthu- 
swami Iyer to regard him merely as a 
Hindu lawyer of great distinction. The 
reports are all replete with classical and 
leading judgments of his in every depart- 
ment of law. He was equally at home in 
dealing with a recondite case on the law 
of trusts, a complicated question in the law 
of torts. State rights in regard to property, 
caste autonomy or quasi ecclesiastical juris- 
diction, State responsibility in regard to 
the wrongs of servants, or in formulating the 
exact scope of an act of State. In his judg- 
ments possibly you might miss the subtlety 
and over-ratiocination of a Selborne or a 
Bhasbyam Iyengar or the bold and challeng- 
ing statement of principle that you find 
in the judgment of a Macnaughten or a 
Subramania Aiyar. The balancing of con- 
siderations and the weighing of a number 
of reasons are, if I might say so, both the 
merit and the weakness of his reported 
judgments, but there can be no doubt as 
to the cogency of his reasons and the 
soundness of his conclusions. 

In his work as a 7 se, he struck the 
happy mean between '«yudioial valour and 
judicial discretion.” He did not start with 
the discontent that all is wrong with the 
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law end te was there to reform the juris- 
prudence of his country, nor did he set 
before himself the ideal that it is not the 
province of a Judge to make the law under 
any ciiounostances but only to find and 
administer it, which if I may venture to say, 
is in many oases more in the nature of _ a 
legal myth than a working rule of judicial 
administration. If he was against the 
Judge assuming the role of asocial legisla- 
tor, he was equally against going back to 
the Vedic or the Smritic period without 
reference to the custom obtaining in the 
country and the Hindu Law as accepted 
by the Hindu community. 

He regarded the form and style in which 
the judgments are couched as important 
as the substance. He cultivated a chaste 
stylo which was free from the vice of un- 
necessary ornamentation or wearisome 
repetition. His style bears the impress 
of an intensive study of the classics of 
English literature which marked the 
generation that produced men like Gopal 
Eao and Eanganatham and that first 
came under the spell of English literature, 
The decisions in the Tirupanandal and the 
Eamnad oases show that he was a mastM 
of judicial and historical narrative, which 
is in its proper setting and which fits in 
with the determination of the issues that 
arise for consideration in the case. 

His Adviobto Young LAwysEs. 

Though ho never practised the profes- 
sion of law, he was deeply alive to the value 
and importance of the legal profession in 
the mechanism for the sound administration 
of j ustice. He always impressed upon the 
profession the nobleness and dignity of their 
task. These are his words to the alumni of 
the University: “You should remember, 
if you desire to rise to professional emin- 
ence, that law is both a science and an art, 
and that your success whether at the Bar 
or on the Bench will depend on the clear- 
ness with which you understand the 
principles of the science, and on the 
readiness with which you will pass through 
a complicated mass of facts in the midst of 
animated and often eloquent addresses 
taking in as it were by intuition each fact, 
referring it to its appropriate principle, 
and estimating its legal value within a given 
time. The study of law, as has been well 
said, is in its hig^^-fiense the study of the 
pwToBophy of ^ral life. The art you 
have to practise is one of the nobiest; its 
object is the protection of human interests 
ia all the relations of life and the methods 
by which rules of decision are deduced 
must satisfy at once the requirements of 
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legal science and of substantial justice^ . « 
You should never be hasty or impulsive 
and thereby shut out even the faintest ray 
of light from forensic discussion. You 
should never heed any appeal to your 
passion or frailty, and never allow your 
attention to stray from legal points of a 
case either amidst violent declaration or 
pathetic appeals and always see before you 
pronounce your decision that the responsi- 
bility rests not with you individually but 
either with the law-giver or with the 
science of jurisprudence.’* 

His Public Aotivitibs. 

His activities were not confined to his 
work on the High Court Bench. His advice 
was sought by the Government on all im- 
portant proposals for legislation and his 
minutes on several important Bills reveal 
a keen grasp of the principles and proper 
scope of legislation and have been of 
considerable assistance even in legislation 
recently undertaken by the Indian Legisla- 
tures. He took a keen interest in public 
and philanthropic movements of this 
Presidency and was an active member of 
the University and several educational 
organisations. 

Loyalty to the British throne and con- 
nection was a part of religious faith 
with him. While he was proud of the 
greatness of bis country in the past, he had 
a clear vision of its future and destined 
goal. It may be of interest to know that he 
envisaged the conception of partnership 
between England and India as the goal of 
Indian political aspirations and the Balfour 
formula of the British Empire being the 
Commonwealth of free peoples. In his 
own words “even when India is regenerated, 
I for one think that our relation to Great 
Britain must be that of a Colonial 
Constitutional Government^ affiliated to 
and in federal loyal union with the present 
constitution,” and he expressed the hope 
that the two nations will regard each other 
with that brotherly feeling with which they 
regarded one another before^ they left their 
Caspian home in remote antiquity. 

I hope and pray that the memory of this 
great Judge will continue to animate 
successive generations of Judges and 
lawyers. The growth of democracy and 
the levelling up of the common man being 
the rightful social objective have not 
shaken my faith in the belief that the 
greatness of a country is measured by the 
number of great men it produces. May this 
old country continue to produce many more 
men of that type. 
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Notes on Current Topics. 


Executor's Ri^ht of Retainer 
afirainst the Crown. 

The House of Lords has recently decided 
an important point relating to an exe- 
cutor’s light of retainer, in Jackson v. 
Attorney-General (173 L T. 150). In this 
case Clauson, J., had held that the executor’s 
right of retainer had priority over the 
Crown’s claim for iocome tax and super tax 
This decision was affirmed by the Court of 
Appeal (Romer, J., difsenting). The House 
of Lords has reversed the decision of the 
majority of the Court of Appeal and has held 
that an executor cannot exercise his right of 
retainer against the Crown as a preferential 
creditor for income-tax and super tax. 
The principle underlying the decision 
is that the right of retainer could be 
exercised under the common law only 
against debts of equal degree, and in so far 
as the Bankruptcy laws had given priority 
to Crown debts they were debts of a higher 
degree than the executor’s, and the right 
of retainer could not therefore be availed of 
against such debts. 


Power of a Company to grant 
pensions and annuities. 

An interesting question of company 
law was decided by Eve, J., in In re Lee 
Behrens & Co. Ltd., (173 L. T. 151). Under its 
memorandum of association a company had 
power to make provision for persons in 
the service of the company and their 
widows and children. After the death of 
a managing director, by a resolution of the 
directors the company executed a deed in 
favour of his widow agreeing to pay her 
an annuity of £ 500. The company went 
into liquidation and the widow lodged proof 
for the capital value of the annuity. Eve, J., 
held that such gifts could be made by a 
company only if (t) they were reasonably 
incidental to the business of the company, 
(u) were bona fide, and (iit) were made for 
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the benefit or prosperity of the company. 
The claim was rejected as there wai no 
evidence to prove conditions (t) and (tit). 
The decision was also based on the further 
ground that, as the annuity was given to one 
of the body of directors, it could not be 
valid unless it was specially authorised by 
the instruments governing the company 
or by a general meeting. In commenting 
upon this case the Law Times draws 
attention to cases on the other side of 
the Hue and summarises the position 
thus; “Put quite shortly the position 
with regard to all classes and employees 
seems to be this. Given the power, an en- 
lightened selfishness should guide the 
company. They should have regard to 
labour and all other conditions and make 
payments which will cause the company 
and its directors to be generally regarded 
by employees and others as ‘decent people 
to work for.’ ’’ 

The Law of Restitution. 

In Satgur Prasad v. Mahan t Harnarain 
Das (136 Ind. Oas. 108; 36 0. W. N.461) 
the Judicial Committee has answered the 
difficult question whether, when a convey- 
ance is set aside on the ground of undue in- 
fluence and fraud the plaintiff is entitled to 
mesne profits from the date of the con- 
veyance or only from the date on which 
the conveyance was avoided. Though 
the point appears to be a simple one, it 
raises several difficult questions relating to 
the law of restitution, and the true inter- 
pretation of the definition of ‘mesne profits' 
in the Civil Procedure Code and of 
s. 65 of the Cop‘ Act. In the first 
place their Lord' lave held, applying 
the maxim that j: «n be allowed to 

take advantage of \ , b wrong, that as 

between the purcBswer and the person 
defrauded the possession of the former is 
wrongful, within the meaning of s. 2 (12), 
Civil Procedure Code, from the date 



42 JOURKAL [136 L 0. 


of the traoeactioD. Secondly, it baa 
been held that a case like this would fall 
within the terms of s. 65 of the Contract 
Act. Their Lordebips view that there is 
no difiSoulty inholdiog that the words 
“when a contract becomes void ’ in s. 65 are 
wide enough to cover a voidable contract 
which has been avoided, sets at rest a 
point upon which there was some contro- 
versy in India and much argument before 
the Board, Their Lordships were further of 
opinion that, regarding the transaction as 
one that has passed out of the realm of 
contract, it fell within s. 88, of the Trusts 
Act and the purchaser was bound under 
that section to hold any advantage so 
gained for the benefit of the plaintiff. The 
fourth and the strongest ground upon 
which their Lordships have baaed their 
decision is that, apart from these 
statutory provisions, the plaintiff is 
entitled in a case of this nature to suc- 
ceed in his claim upon general principles 
of equity. Where there is no difficulty in 
putting the parties back in the position 
which they bad occupied on the date of the 
document and where there is no proof of 
undue delay on the part of the plaintiff in 
bringing a suit he should have an account 
of the rents and profits from that date, 
the defendant being entitled to credit in 
the account for all payments made by him 
to the plaintiff. The conclusion cannot be 
otherwise. But the view that the pos- 
session of the purchaser is wrongful] from 
the date of the transaction may give rise 
to some difficulties when questions of 
limitation or adverse possession arise. 

ppellmlnapy issues of fact: A 
danarerous praetlce. 

Order XIV, r. 2, Civil Procedure Code, 
empowers the Court to frame preliminary 
issues of law and to postpone the settlement 
of the issues of fact until after the issues 
of law have been determined. The rule 
does not contemplate preliminary issues of 
fact but a practice seems to prevail under 
which at times issues which raise ques- 
tions of fact and which can be conve- 
niently tried before the other issues are 
framed on a sumr 'aken out for that 
purpose. The let. f this practice was 
considered by Be , 0. J., of the Bom- 

bay High Court i _ ^abai v. Sir Thukoji 
Rao Holkar (34 Bom. L. B. 6.) After referr- 
ing to the corresponding practice of 
'demurrer* in England his Lordship says 
that strictly speaking under O. XIV the 
Court has no power to frame something in 


the nature of a preliminary issue of foot. 
His Lordship further points out that it is 
a dangerous practice because unless the 
Judge has before him and present to his 
mind all the issues which arise be may fail 
to realise that the particular issue which 
he has framed really depends on the answer 
to other issues. We may also refer our 
readers to the case of Bhimnath v, J aggar 
Nath (89 Ind. Cas. 814; 7 P. L T. 82; A. I. 
R. 19J‘5 Pat. 674) in which Mullick and 
Ross, JJ., have condemned the practice 
of framing preliminary iesues of fact. 
In this case Mullick, J , said that the 
Court is ccmpetent to postpone the 
trial of issues of fact if the case can be 
decided on issues of law only, but there 
was no authority under the Code for post- 
poning the trial of an issue of fact except 
on the ground of embarassment. Ross, J., 
was also of the same opinion. 

Admissibility of statements made 
by accused persons to the 
Police. 

In Syama Maha Patro v. Emperor (Or. 
App.Nos ?0o& 706 of 1931) decided on 
January 29, (Reilly, Anantakrishna Iyer, 
and Sundaram Ohetty, JJ ,) the Madras 
High Court has struck a bold note of dis- 
sent from the views of the Patna, Lahore, 
Rangoon and Calcutta High Courts upon 
the important question whether statements 
made by accused persons fall within the 
purview of s. 162, Oiitninal Procedure Code, 
In view of the fact that four High 
Courts had taken a different view, Reilly, J , 
who has written the leading judgment has 
examined in detail the rulings of these High 
Courts but after a close examination of the 
reasonings on which they are baaed says 
that he cannot agree with the reasoning 
in any of them. Reilly, J , refutes the first 
argument advanced for the contrary view, 
namely, that based on s. 16], Criminal 
Procedure Code, by challenging the view 
that s. 161 applies only to witnesses. With 
regard to the argument that s. 27, Evidence 
Act, would be practically repealed if s. 162, 
Criminal Procedure Code, is so interpreted 
as to include statements of accused persons 
Reilly, J., without disputing the principle 
that general provisions do not derogate 
from special provisions, holds that 
the proper application of this rule would 
lead to a contrary result and that the 
method in which the other High Courts 
' have applied this rule is ‘clearly fallacious.’ 
As regards the third argument which has 
beta advatced in support of their view 
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by the Patna and Oalcatta High Oourta 
liz., that to bring the etatements of 
aocueed within s. 162 would be to ‘deprive 
the accused of what so often is a main- 
stay of a good defence— the right to show 
that the moment he was challaned he 
gave the explanation on which he now 
relies’, Reilly, J., holds that the interpre- 
tation put by these High Courts would 
expose the accused to the risk of most 
damaging statements made by them to the 
Police being proved against them and that, 
if it were justifiable to let the balance of 
benefit or risk to the accused to affect the 
interpretation of the section, it would be 
better for the accused to read the section 
in its plain meaning. The Nagpur and the 
Sindh OourtB have adopted the view of 
the majority. Though the weight of 
authority is heavily against the view 
of the Madras Full Bench, we think that 
Reilly, J., is right in his interpretation of s, 
162. This view has in its favour the fact 
that it takes the plain and literal meaning 
of the words ‘any person’ uninfluenced by 
farfetched considerations of doubtful rele- 
vancy, Anyhow we await with interest the 
opinion of the Bombay and the Allahabad 
High Courts. 


Notable Dicta. 

The Laio.— “Those who go to prison make 
the law.’’ — Law Journal. 

Duty of a Judge. — The ideal that it is not 
the province of a J udge to make the law 
under any circumstances but only to find 
and administer it is in many cases more in 
the nature of a legal myth than a working 
rule of judicial administration. — Sir Alladi 
Kriahnaswamy Iyer. 

Case Law. — An ounce of principle is 
worth tons of case law. — Sir Charles 
Spencer, C. J. 

Origin of eonfeaaiona, — “When a case is 
dependent upon circumstantial evidence 
we often find a confession to bolster up 
that circumstantial evidence’’. Maclean, 
C. J. cited in 9 O. W. N. 274. 

Suspicion —The gravest suspicion against 
the accused will not suflSce to convict them 
of a crime unless the evidence establishes it 
beyond doubt. 9 O. W. N. 170. 

Weight of evidence. — The testimony of 
the senses cannot implicitly be relied on 
even when the veracity of the witnesses 
is above all suspicion. Gajadhar v. Emperor, 
9 O. W. N. 32. 


Extracts from Contemporaries. 


The Number of Judg:es. 

lu thecouree otour legal history the num- 
ber of judges by who -a the Courts have been 
staffed has varied from time to time, al- 
though it is curious to observe that little 
increase has been made in any way pro- 
portionate to the increase of the population. 
In the early days, according to the Comte 
de Franqueville, the usual number was 
twelve — that is, four for each of the common 
law Courts, although occasionally this 
number was exceeded. Fortescue says 
that in the King’s Bench the number of 
the judges w^s sometimes five, and in 
the Court of Common Pleas the number 
varied between five and six. James I. 
fixed the personnel of each Court at five, 
for the reason that numero Deua impure 
gaudet ; but at a later date the number 
was again fixed at four, and it stood 
at this _ for a long period. In 1830, 
»nd again in 1868, the numbers were 
increased, and by the Appellate Jurisdic- 
tion Act 1876 provision was made for 


two Additional Judges in certain eventuali 
ties, but as we all know, the more recent 
legislation has required that before any 
additional judge or judges can be ap- 
pointed if the number of the puisnes in the 
King’s Bench Division amounts to fifteen, 
it is necessary that there should be a 
resolution of both Houses of Parliament 
to the effect that the state of business 
in that Division requires the Additional 
judge or judges. It was after this pro- 
cedure bad been followed that Mr. du 
Parcq, the new recruit to the Bench, 
was appointed. — The Law Times. 

Lord Dunedin and the Parlia- 
mentary Bar. , \ 

In his impressh" Vhe Bench and 

Bar during the h, \ years contri- 

buted to The Ttmlv I week. Lord 
Dunedin tells the stor^l the interchsnge 
of plearantries between Bidder, Q.O , 
and Balfour Browne, Q C., when the 
former appealed to the Chairman of 
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Committee of the House of Lords to “aek 
Mr. Balfr.ur Browne to allow me to speak 
without ini erroption, hie voice worries me,” 
and Bal/onr Browne’s counter stroke with, 
“Mr, Chairman, would you ask Mr. Bidder 
not te keep looking this way ? his face 
worries me,” which has a certain piquancy. 
The incident was, we believe, first given 
publicity, minus the names of the pro* 
tagonists, by the late Mr. Foote in his 
charming book, “Pie Powder.” Then it 
got into Balfour Browne’s own remin- 
iscences, "Forty Years at the Bar,” where 
Bidder’s name is disclosed, but a discreet 
silence is observed a<i to the name of his 
opponent, the comment being added : 
‘‘There is no record of how these cross- 
applications were dealt with by the tri- 
bunal!” Balfour Browne’s book reveals that 
at the Parliamentry Bar in bis time iras- 
cibility was by no means uncommon. Of 
E. H. Pember, Q.O , we are told that on 
one occasion he was greatly irritated by 
bis client setting him right on some tri- 
fling matter. Pember turned upon the 
client as if he would have rent him, and 
his annoyance even went the length rf 
some not very complimentry expressioEs. 
With the view of throwing oil upon the 
troubled waters, the Chairman said : "Go 
on, Mr. Pember,” But the interposition 
was not successful. I “can’t go on, my 
Lord,” said Pember, "1 hate being 
corrected fronti behind.” “It reminds him 
of bis youth,” cruelly whispered one of 
the Counsel on the other side 1 — The Low 
Times, 


Spiritualism and the Law. 

While we hold no briefeitber for or against 
spiritualism as a cult, we rather welcome 
the observations of Mr. Justice Humphreys 
in an action tried last week where the 
plaintiff was a medium. 

The learned Judge said he could see 
no evidence that the plaintiff earned money 
in an illegal way. So far as her astrology 
went she called herself an entertainer, 
which wss what the Judge thought the 
was. As to the power of communicating 
with persons wb 'e passed into an- 
other sphere, lustice Humphreys 

said ; — 

“1 say in all ..^usness that one has 
no right to laugn at people who hold 
these beliefs. They are held by people 
of the highest standing in tbib country 
— fcientiets and others. One must not 
rtske fun of people who believe these 


things Holding seances clearly is not 
illegal.” 

That there are frauds committed in 
the name of spiritualism, that there are 
some dishonest mediums, and that 
harm is caused by charlatans trading on 
the credulity of weak-minded people by 
fortune-telling, is beyond dispute. There 
remain, however, the conscientious 
people who believe in a spiritualism 
which, whether its belief be truth or error, 
is far removed from all taint of trickery 
and fortune- telling. These are entitled 
to be treated seriously and to be re- 
garded as respectable people . — Justice o/ 
the Peace. 

Current Crime in London 

Students of crime and criminals might lock 
into the current calendar of the London 
Sessions. The average age of the ninety- 
five prisoners is twenty-six years. Twenty- 
eight of them are under twenty- one years 
of age. And unhappily a good many have 
appeared in the courts a number of times 
before, and their re appearance would 
suggest that they have not derived much 
benefit from the efforts made to amend 
them. An encouraging fact is that under 
five per cent, of the total prisoners are 
women. This cannot altogether be ex- 
plained by the fact that sex debars them. 
Theft, eg, is as easy, if not easier, for 
women than for men. The fact is that 
they are more lawabidiog citizens. 
Their work in the home may conduce to 
that. But it is indeed a matter for 
anxiety that so many youths and boys seem 
set on crime. Is the cause laziness, or the 
spirit of adventure, or crass indifference 
to moral considerations ? 

The excuse commonly alleged is want 
of work. As has been often pointed out 
by the chairman and deputy chairman that 
excuse has no legal validity. And on the 
moral side, the appeal it makes is weak. 
Even in these days unemployment insuran: e 
goes a good way. it is a sad fact that 
some youngpeople will go wrong in spite 
of every effort made to help them. They 
are morally diseased, perhaps beyond hope 
of cure, as much as some people are simi- 
larly diseased physically, In some cases 
the moral trouble may be associated with 
physical abnormality. Its treatment, if 
attempted, calls for prolonged isolation. — 
Justice of the Peace. 
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Carlyle and the Law. 

The annouccement that a new edition oE 
Oarlyle's “Reminiscences” — the work which 
on its first appearance brought down 
lulminations on the head of Froude, quite 
unjustifiably, as not a few competent 
observers thought — is to be included in the 
forthcoming addition to the Everyman’s 
Library, will excite pleasurable anticipa- 
tions in the minds of many who, owing to 
the cost of the original issue and the fact 
that for some time it has not been easily 
procurable, have been unable to obtain 
it. In the sketch of Lord Jeffrey, Oarlyle 
tells us how, when a mere lad, be visited 
the Parliament House, Edinburgh, and 
gazed with wonderment on the advocates 
in their professional garb of wig and gown. 
One figure of the many whom he saw on 
that day stood out conspicuous in his 
memory ever after: this was John Olerk, 
with “his glim strong countenance, with its 
black far>projecting brows and look of 
great sagacity.” Olerk was then in the 
front rank of Scottish pleaders, a man 
fiercely combative who feared no one and 
who retained the Doric when it was fast 
disappearing from the language of the 
courts. It is possible that to this youthful 
visit to the Court of Session may be attribut- 
ed the transient desire that Oarlyle had for 
entering the legal profession. We know 
that after he had abandoned the idea of 
entering the Scottish church he dallied with 
the law; in fact, he read a good deal of 
legal literature and also attended the 
lectures of Hume, the nephew of the philo- 
sopher, on Scots law; but like so much 
else with which be intermeddled in his 
youth, he soon tired of this inclination for 
the law, and, as he says, “the admired 
lecturing Hume himself,” and lawyers 
generally, appeared to him “mere denizens 
of the kingdom of darkness, pointing to 
nothing but money as wages for all that 
bogful of disgust.” So the legal studies 
were given up, and the only subsequent 
connection be had with legal affairs was 
when he was summoned to act as a juror. 
But the paper already mentioned remains 
as a lemarkable tribute to the skill of 
Jeffrey as an advocate, and as a good 
friend of Oarlyle when he had not too 
many of them The account of Jeffrey’s 
defence of one Nell Kennedy, charged with 
wholesale murder, is done in Carlyle’s 
best style —The Laiv Times 


Lord Macnagrhten and the 
Reporters. 

No one needs to be told that Lord 
Ma^naghten was a very distinguished law- 
yer; one has only to read a few of the judg- 
ments he delivered to be convinced of this. 
Not BO many, perhaps, are aware, however, 
that he had also a pretty wit which he could 
display at times with considerable effect. 
Only the other day, the present writer, while 
looking for something else, stumbled again 
upon an example of this, in which the 
noble Lord indulged in the playful pastime 
of pulling the nether limb of the reporters. 
The passage in question occurs in the well- 
known case of Keighley, Maxated and Co. 
V. Durant (1801) A 0. 240, the decision 
which laid it down that an undisclosed 
principal cannot ratify a contract by bis 
agent in bis own name in excess of his au- 
thority. Lord Macnaghten in bis judgment 
has occasion to examine somewhat min- 
utely the older case of Bird v. Brown, 
4 Ex 786 on which great reliance had 
been placed by Lord Justice Collins in 
the Court of Appeal. That case, said Lord 
Macnaghten, “is instructive, I think, 
and useful, because it tends to shake 
one’s confidence in the infallibility of re- 
ports, which always seem to carry the more 
weight the less opportunity there is of test- 
ing their accuracy. Why should an obscure 
report be taken for gospel merely because 
it is old ? Bird v. Brown was beard by four 
judges. Only cue judgment was given. 
The Exchequer Reports, attribute the judg- 
ment to Baron Rolfe. The Law Journal as- 
cribes it to Baron Parke. The Jwmt puts it in 
the mouth of the Chief Baron Pollock. 
No one gives it to the fourth judge 
but then there were only three sets; 
of reports current at the time. The 
Weekly Reporter did not begin till 
later.” Having thus thrown doubt upon the 
authorship of the judgment in question. 
Lord Macnaghten proceeds to question the 
correctnees in point of law of a paragraph 
which appears in the Exchequer Reports 
and in the Jurist but not in the Law Jour- 
nal. It is all very amusing, but the incident 
shows that even Lords of Appeal, just like 
the humble reporters, are not exempt from 
the liability ;/ \ing slips; and Lord 
Macnaghten uie when he stated 

that at the msi. pe only three seta of 
reports covered ' % hurt of Exchequer. 
There was the Dtw Times (Old Series) 
which reported the case otBird v. Brown, 14 
Law Times (0. 8.) 389, and the carious in 
the matter will find that the report there 
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Agrees with that of the Law Journal in at- 
tributing the anthorebip of the judgment to 
Baron Parke, and further agrees with it in 
omitting the paragraph which met with 
Lord Macnaghten’e disapproval.— T/ie Law 
Times. 

Lord Dunedin on Judgres, New 
and Old 

Lord Dunedin, in his fine article in 
The Times, after making due allowance 
lor “the natural feeling of awe and res- 
pect which one had for the Judges and 
leading Counsel of one’s youth," gives it 
as bis considered opinion that the 
erudition of the older generation was 
greater than that of the present; but that 
the younger generation are more inclined 
to go straight to the point. It is improb- 
able that our modern Judges would 
admit their own comparative lack of 
erudition, or that junior Counsel are 
speedier than those of their own generation 
in getting to the point. Yet, on the whole, 
it is probably true in the main, that 
estimate of Lord Dunedin's. The Law of 
BO long ago was within reasonable bounds. 
Erudition was possible in farily large 
departments. 

Now there are so great a multitude of 
Statutes, so many amendments of and 
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rxceptions to the Common Law and the 
Statutes themselves; so vast a body of 
legislation by reference, and so little 
force in legal and learned technicalities 
which of old were all important, that 
Judges are tending more and more to 
rely on what they believe to be com- 
moDsense and lees on old formulas and 
precedents. No generation of Judges, I am 
sure, can compare with our own in the 
faculty or gift of finding the hidden 
meaning in the obscure clauses of Statutes. 
The occasion has produced the men; 
and necessity has once more proved to 
be the mother of invention. 

Oup Own Individuality. 

Yet, when Lord Dunedin declares that, 
in his opinion, there was more striking 
individuality in the older generation, one 
cannot so readily agree that this was so 
in any favourable sense. Without men- 
tioning any names, following the principle 
de mortuis nil nisi bonum, one can say that 
by all accounts there were some extremely 
rude, unpleasant and overbearing Judges 
and leading Counsel of the older genera- 
tion, and if this was a sign of superior 
individuality and personality, it is matter 
for congratulation that they have passed 
peacefully away — The Law Journal. 


Recent Legislative Measures. 


Council of State Bills. 

Three Bills have been recently introduced 
in the Council of State. The statement of 
objects and reasons to the first Bill recites 
that there is no special provision in the 
law of India prescribing the procedure to 
be followed in oases where Courts in British 
India are required to take evidence for 
foreign tribunals in civil and commercial 
matters and that the object of the bill is to 
lay down the outlines of the procedure to 
be followed so as to secure a general uni- 
formity in the practice of the Indian High 
Courts. The procedure which is intended 
to be laid down is on tbe lines of that 
followed in England. .. ^^'wer is reserved 
to the High Courts/ Nplement the 
rules in order to J~ I'.em to their 
own special needs I ; w sections are 
proposed to be addedv ^ /end of O. XXVI, 
Civil Procedure Code, ^nder the heading 
“ Commissions issued at the instance, of 
foreign Tribunals", 


la regard to snits relating to public 
charities and trusts the Local Qovernmeiit 
had taken the view that under s. 93, tJivil 
Procedure Code, it was sufficient for them to 
give previous sanction to the Collector or 
to the Special Officer generally and not in 
respect of each particular case. It has been 
held, however, by the Privy Council (Prem 
Narayan v. Ramcharan, (15:3^) A.L. J 182) 
that the previous sanction must be record- 
ed iu respect of each particular suit. As 
a large number of suits which have^ been 
instituted without particular sanction are 
now pending. Bill No. 2 of 1932, proposes 
to validate all such suits, and to provide 
for retrial of claims which may have been 
dismissed for absence of the requisite sanc- 
tion. 

Bill No. 3, (a non-official Bill) proposes to 
add to the Indian Life Assurance Com- 
panies Act, 1912, a new section to the 
effect that the whole of tbe Li!e Assurance 
Eund of the Indian Companies should be 
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inveated in India, and that Companies 
having bead offices outside India but 
carrying on business in India should invest 
in India from their life fund a sum not lees 
than the share of their Indian business. 
It is also proposed to provide that not less 
than 25 per cent, of the life fund should 
be invested in Government Securities as 
defined by The Indian Securities Act, 1883. 

Legislative Assembly Bills, Nos. 
26 to 29. 

Bill No 26 is intended to extend the 
operation of the Salt Additional Im- 
port Duty Act, 1931, to a further period of 
one year. The next Bill, No. 27 of 1932, 
(the Indian Tariff Wireless Broadcasting 
Amendment Bill) proposes to provide 


4t 

funds to enable the Government to conti- 
nue Mireless broadcasting in India by 
increasing the import duties leviable on 
wireless reception apparatus The Bill 
proposes to increase the present duty of 
25 per cent, to 50 per cent. Bill No. 28 
of 1932 (the Tea Districts Emigrant Labour 
Bill) amends the law relating to emigrant 
labourers in the Tea District of Assam in 
accordance with the recommendations of 
the Royal Commission on Labour. Another 
Bill to amend the Indian Merchant Ship- 
ping Act, 1923 in accordance with the re- 
commenuations of the Haj enquiry com- 
mittee appointed in 1929 to enquire into 
the arrangements for pilgrims proceeding 
to the Hajez, has also been introduced. 


Notes of Recent English Cases. 


Interpretation of deeds — 'Minerals' — Whe- 
ther include sand and gravel— Rules of 
construction. 

The word ‘minerals' in a grant of con- 
veyance is capable of restriction or ex- 
pansion and must be interpreted in each 
case according to the apparent intention 
of the parties, local custom etc. This 
principle applies not only to capes 
where land has been taken under statu- 
tory authority but also to conveyances 
between private persons. 

(In this case it was held that the term 
‘minerals' did cot include sand and gravel) 
Lord Hanworth M.R., Lawrence, L.J., Romer, 
L. J. Waring v. Foden (1932) 10 1 L. J. Oh. 
33 (0. A.) 

Principal and agent— Sole selling agency ' — 
Sale by principal direct — Breach of agree- 
ment. 

The defendant company who manufac- 
tured bricks entered into a contract with 
the plaintiffs, a firm of merohante, appoint- 
ing the latter their 'sole selling agents’ 
for the sale of bricks for a period of three 
years. During the currency of the period 
the defendant company wrote to the plaint- 
iffs that a certain person who was the director 
of the defendant company intended to sell 
all bricks manufactured in the future 
without the intervention of the plaintiffs, 
claiming that the company did not lose 
its right to sell its own bricks provided 


they were not sold through some other 
agents. Held, that inasmuch as the defend- 
ant company bad appointed the plaintiffs 
as their sole selling agents they (the defend- 
ant company) were not entitled to sell 
either directly or through an agent and 
therefore the defendant company's letter 
amounted to a repudiation of the contract 
and the plaintiffs were entitled to damages 
for breach of contract. Wright, J., 
W. T, Lamb & Sons v. Goring Brick Co, 
(1932) 101 L. J. K. B. 42. 


Bankruptcy — Limited partnership — Sole 
general partner — Mode of proof. 

An ordinary partnership is not a legal 
entity in the sense that a limited company 
is a legal entity, and the Limited Part- 
nership Act, 907 does not create a limited 
partnership a legal entity. Therefore, the 
method of administering a estate in Bank- 
ruptcy where there is an ordinary partnef- 
ebip is to be applied, so far as is possible, 
in the case of a limited partnership. 'Where 
a person was th' '^ .general partner in 
two limited pav' us and these part- 
nerships werex wively adjudicated 
Held, that the \ rs were entitled to 
prove in the same'n-^-fs they would be en- 
titled to prove against an individual in suc- 
cessive bankruptcies. Far well J., Barnard, 
in re; Martin's Bank Ltd. v. The Trustee, 
(1932) 101 L. J. Oh. 43. 
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Corr.pany — Liquidation — Copyright — 

Author's Rights— Applicability of Bank’ 

ruptcy Rules, 

Section 263 of the Oompanies Act-, 1929, 
does not incorporate s. 60 of the Bank- 
ruptcy Act of 1914 which provides 
that where the property of a bankrupt 
comprises the copyright in any work and 
he is liable to pay to the author of the 
work royalities or a share of the profits in 
respect thereof the trustee shall not be 
entitled to sell any copies of the work 
except on the terms of paying to the 
author such sums by way of royalty or 
share of the profits as would have been 
payable by the bankrupt and that the 
trustee shall not without the consent of the 
author or of the court be entitled to assign 
or transfer the interest in the copyright 
except upon terms which would secure to 
the author his royalties The rights of 
the parties in the winding-up of a publish- 
ing company should be decided without 
reference to s. 60 of the Bankruptcy Act, 
1914. Maugham, J., 'Health Promotion, Ltd., 
In re, (1932) 101 L. J. Oh, 58. 


Easements — Light and ir— Dominant ten- 


Wit and 

Both Correct.— The suit was for slan- 
der, and bad assumed the form of a cross 
suit for the improper use of the unruly 
member. Counsel on each side was of the 
highest standing. All Virginians will assent 
to this when told that Samuel Taylor was 
for the plaintiff and Benjamin Wat Kenis 
Leigh for the defendant. The court being 
opened and the case being called, the Judge 
said. “Mr. Taylor, are you ready in this 
case?" Mr. Taylor replied, “If Jarry Moody 
is here, 1 am ready ” “Mr. Leigh, are you 
ready? ’ May it please your honor, I am 
ready if Jerry Moody is here.” “Sheriff, call 
Jerry Moody.” The Sheriff went to the door 
and lustily called thrice for Jerry Moody to 
come into court. Soon Jerry, a tall, thin, 
straight man, came forward. The Jury were 
sworn. Then Jerry was sworn. In bis 
solemn and forcible ma.nner Mr, Taylor 
said to the witness: / \o good as to tell 
the court and juryjr, (know about this 
case.” Witness saf .,jll, I hare often 
heard the defendaii ^. 4 ' that the plaintiff 
was a rogue, a thief, Vnd a liar; and I have 
often heard the plaintiff say that the de- 
fendant was a rpgue, a thief, and & liar; 
and they were the only times I ever heard 


ament pulled dovm — Rights of dominant 

owner. 

The plaintiffs’ building which was entit- 
led to ancient lights was pulled down and 
a new building was erected in its place. 
After the new building had been completed 
the defendants pulled down their building 
and began to erect a new building. The 
plaiutiffs sued for an injunction to restrain 
the defendants from obslructiog their 
ancient lights. There was no proof of the 
extent of the identity of the old and new 
windows of the plaintiffs’ building but 
it was admitted that there were pencils of 
ancient light admitted through the new 
windows. Held (i) that the mere lack ^ of 
evidence of an intention by the plaintiffs 
to preserve their ancient lights was not 
by itself sufficient to prove an intention to 
abandon them; (ii) that having regard to 
the uncertainty as to the exact dimensions 
of the windows and lights it was impos- 
sible to determine whether a nuisance 
would be caused by the new building 
which the defendants intended to erect and 
the plaintiffs were not therefore entitled to 
the injunction claimed. Farwell, J., News 
of the World Ltd., v. Allah Fairhead & Sons 
Ltd,{im) 146 L.T. 11 . 

Humour. 

either of them tell the truth.”— Case and 
Comment. 

•Not Half StPipt.— During the hear- 
ing of a case, the Judge was disturbed by 
a youth who kept moving about in the rear 
of the court. 

“Young man”, he exclaimed, “you are 
making a good deal of unnecessary noise. 
What are you doing?” 

“I have lost my overcoat and am trying 
to find it,” replied the offender. 

“Well,” said the Judge, “people often 
lose whole suits in here without all that 
fuss.” — Case and Comment. 

Squaring: the Circle - Bursting open 
the door marked “Private,” the butcher 
confronted the local lawyer. 

“If a dog steals a piece of meat from my 
shop, is the owner liable?” he asked the 
man behind the desk. 

"Certainly,” replied the lawyer. 

“Very well, your dog took a piece of 
steak worth half a dollar about five minutes 
ago.” 

“Indeed,” he returned smoothly. “Then 
if you give me the other half, that will 
cover my tk(?,"—Case. and Commont. 
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Notes on Current Topics. 


Judges’ Salaries and the Eco- 
nomy Act 

The keen controverey that prevailed in 
England on the reduction of Judges’ sala- 
ries has been temporarily eet at rest by 
the statement made by Mr. Baldwin in 
the House of Commons that “JMothing has 
been further from tbe intention of the 
Government than to derogate in any way 
from the special position in which His 
Majesty’s Judges stand by virtue of the 
Act of Hettlement, the Act of 1 George HI 
and later Statutes, or to aSect, directly or 
indirectly, the independence, security or 
prestige of their high office.” The deci- 
sion of the question whether the National 
Economy Act which directed the cut in 
salaries ‘in respect of any office in His 
Majesty’s Service, applies to the salaries of 
the Judges of the Supreme Court has, how- 
ever, been avoided and the cut is to con- 
tinue, though the constitutional position 
of the Judges has been recognised. 

Impplsonment for debt 

While the jails of India are being 
filled with political prisoners people in 
England are becoming alarmed at the 
number of persons who are imprisoned for 
debt every year. More than three thousand 
persons are reported to have been eent 
last year to the Bixton prison alone on 
this account. This increasing number is 
attracting the attention of our E glish 
contemporaries and creating doubts in their 
minds as to the wisdom of sending persons 
to jail and keeping them there for failure 
to pay debts. The Justice of the Peace 
observes; “When debtors are committed 
to prison, and remain there, there is a 
presumption that the law has failed in 
its object.” 

13«-J7 


An Unusual Order. 

In the recent case of Tuan Man and 
another v. Chi Som and others decided on the 
19th February, (136 1. C. 632) the Judicial 
Committee has made some important ob- 
servations on the procedure to be followed 
by an appellate Court when it remands a 
case for bringing a party on record. In this 
case the appellate Court in remanding a case 
for impleading a necessary party ordered 
that the suit should stand over for a period 
to enable the plaintiffs to remedy the defect 
caused by that person not being 
party to the suit. If the defect was 
not remedied within the period, the 
defendants, the order continued, might 
apply to the trial Judge for an order dis- 
missing the suit. If the defect was re- 
medied the plaintiffs might apply to the 
trial Judge for a decree to be made by 
him in terms which had been set forth in 
the order of tbe Court of appeal. Their 
Lordships said that the order as an 
unusual one and observed: “It is hardly in 
accordance with precedent, that a Court 
of appeal should, after sending a case back 
to the trial Judge for the purpose of having 
a necessary party brought before tbe Court, 
proceed (oefore the new party hss been 
joined or heard, and without considering 
what defences may be available against 
him) to indicate the order which the trial 
Judge should make when he tries tbe case 
in the presence of the proper parties.” 

A Salutary Ru’^' Vactlce. 

We invite the p of judicial 

officers to the decisipn'~wr Mukerji, J., in 
Ajai Verma v. Baldeo Prasad (16 R, D. 56). 
In this case Mukerji, J. in restoring to 
tbe file certain appeals which bad been 
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diamiased for default of appearance with- 
out sending for the Pleadera engaged, ob- 
eervee: 

“There is nothing to suggest that the two 
Pleaders who had been engaged in the appeals 
were ever sent for. As a matter of practice, when 
there are Pleaders in a case they are always sent 
for by the court and this is a salutary practice. 
Ko doubt, the peon calls out at the door of the 
court and that is very often sufficient, but when there 
are Pleaders, the ordinary practice of sending for 
them should not be discontinued. This practice is 
followed even in the High Court. In appeals 
especially, it is not necessary that parties should 
bo present in person when there [are constituted 
agents in the shape of Counsel in court. Counsel 
would be busy in several courts and it is con- 
ducive to good work that they should be sent 
for," 

We may iu the connection refer to an 
important aspect of the matter which the 
learned Chief Justice of the Patna High 
Court has forcibly expressed in these 
terms:— 

“No human ingenuity has been able to solve the 
problem of the administration of justice whereby 
two oases are liable to come up in different courts 
at the same time. There is no way of getting out 
of the difficulty. The profession itself, I know, would 
walcome any suggestion by which any solution 
of the dilfioulty could be found.” In the matter of 
N, a Pleader [116 Ind. Cas. 764; 10 P. L. T. 664; A. 
I, K 1929 Pat. 153.] 

It would be impossible for Pleaders 
under such circumstances to be always 
waiting in any particular court and it is 
only fair that they should be sent for. 
This is a matter of judicial etiquette 
and is observed by the Judges of the 
superior Courts of india« The practice of 
dismissing cases for default when Pleaders 
are engaged in another court has also been 
condemned in strong terms by Mears, 0, J . 
and Young, J., of the Allahabad High 
Court in Nathu v Babu Ram [I. L. R. 51 
A. 75b, 119 I. 0. 435 J. In this case the 
Subordinate Judge, in dismissing a suit 
suit, observed- ‘it is their (the clients’) 
duty to attend in time or to engage a 
Pleader who could attend in time’. Their 
Lordships said that this was a ‘much 
too narrow view of the matter’ and re- 
minded the Subordinate Judge that ‘it 
is the practice of Pleaders to earn their 
livings in other courts than his.’ It was 
definitely ruled b ' dr Lordships in this 
case that if e/ \is dismissed for 

default under / jicumstances with- 
out adjourningl S^^e time to 

the Counsel to a>«^<j, and the Counsel, on 
returning from the other court, explains 
his absence and asks for restosation ‘it 
would be the duty of the Judge to restore 
the case at once/ 


Decree against dead person. 

The recent decision of Court of Appeal 
in hazard Bros, Co. v. Banque Industrielle 
De Motcou (1932, 101 L. J. K. B. 65 
ScruttoD, L. J., Greer, L. J., Slesser, L. J.,) 
throws considerable light upon the pro- 
cedure which a court should adopt when 
it has served a writ upon a dead per f on 
or a dissolved corporation and passed a 
decree in default of appearance. If a 
pel son injuriously affected by a judgment 
by default and not a party to that 
action desires to set aside the judgment 
he must apply either in the defendant’s 
name if he is entitled to use it or in his 
own name by a summons seived both on 
the plaintiff and the defendant to have 
it set aside. Their Lordships hold in 
this case that this rule cannot be applied 
to the case of a non-existent person or de- 
fendant on whom no summons can be 
served and that it is the duty of the 
court to set aside the judgment on its 
own motion. “Indeed,” says Scrutton, L. J., 
“in my opinion, if it comes to the 
knowledge of the court that it has entered 
judgment in default of his appearance 
against a man who was at the time dead, 
or a company which was at the time 
dissolved or non-existent according to the 
law of its country of origin, the court is 
bound, after hearing the parties interest- 
ed, of its own motion to set the judgment 
aside. Such a judgment is null and void,” 

A Bosus Doctrine Exposed 

U he supposed rule that where a contract 
between A A B creates a charge on immove- 
able property in favour of 0, 0 is entitled 
to enforce the charge though he was not a 
party to the original contract has exploded. 
The decisions which are cited as authori- 
ties for this proposition are Iswaran Pillai 
V. Tharakan (38 M. 753) and Subbu Chettiar 
V. Arunachalam Chettiar (53 M. 207; I. 
0. 55 and the headnotes of these cases 
clearly enunciate such a rule. Jackson & 
Pakenham Walsh, JJ. of the Madras 
High Court have recently, in Suryanarayana 
Rao V. Basivireddy (1932 M, W. N. 44), 
traced the origin of this rale and have 
come to the conclusion that the supposed 
exception to the general rule is ‘absolutely 
and entirely unwarranted by the judg- 
ments in these two cases' and that it has 
originated from ‘pure interpolations in the 
headnotes.’ The two rulings have been labori- 
ously analysed by their lordships and they 
have come to the conclusion that ‘nothing so 



JOURNAL 


51 


m2] 

crude has ever been ruled by this court.’ 
Walsh, J. who was a member of the Fall 
Bench in Subbu Chettiars Cate says that 
an error had crept into an obiter remark 
in that case in consequence of an entire* 
ly misleading and incorrect headnote in 
lavoaran Pillai'a case. 

Successive Complaints on Same 
facts: A Full Bench Ruling*. 

The important question whether, 
where a complaint has been dismissed by 
a Magistrate of superior jurisdiction 
under s. 203, Oriminal Procedure Code, 
a Magistrate of inferior jurisdiction has 
power to entertain a charge sheet founded 
on a subsequent complaint on the same 
facts when the previous order of dismissal 
has not been set aside, was referred to a 
Full Bench of the Madras High Court 
in In re Ponnuawami Goundan (62 M. L, J. 
469), Though in 1905 a Full Bench of the 
same High Court had by a majority 
decided in Emperor v. Chinna Kaliappa 
Goundan [I. L. B. 29 M. 126] that 
a Magistrate who had dismissed a com- 
plaint had jurisdiction to entertain a 
fresh complaint, the correctness of that 
decision was challenged in this case. 
Their Lordships have, however, unaninaously 
re*affirmed the principle laid down in the 
earlier case and further extended it to 
cases where the dismissal was by a difierent 
Magistrate, even a Magistrate of superior 
jurisdiction. 

The other High Courts of India have 
also taken the same view [vide 2b 0. 2ll, 
36 Cal. 415, 36 A, 129, 92 1. O. 895 (All.); 
84 I. C. 83b (Rang.), 87 I. O. 527 (Bom.), 120 
1. 0. 15 (Lah.)]. In the Lahore High Court 
it has been held that a second complaint is 
maintainable even where the order of dis- 
dismissal has been confirmed by a superior 
Court (Bhide J. in Alla Ditto v. Karam 
Bakhah. 120 I, C 15). As sections 203 and 
403, Criminal Procedure Code, stand, it 
is impossible to come to a different con- 
clusion. We would, however, invite the 
attention of the Legislature to the follow- 
ing pertinent observations which their 
Lordships have made in this case: 

“It is curious no doubt that the Code, while ep- 
powering superior courts to direst further enquiry 
Wo complaints that have been dismissed under s. 
203 which would seem to supply a complete and ad- 
equate remedy against improper dismissal, should, at 
the same time, allow a compliant and a Magistrate 
to dispense with that formality and permit the one 
te present and the other to entertain a complaint on 
the same facts as a oomplaint that has already been 
presented and dismissed. But that is not onrcon- 


Unpaid Vendop’s plg*hts. 

There is some conflict of opinion between 
the Madras High Court on the one hand 
and the Allahabad and the Calcutta High 
Courts on the other on the question whether 
in a suit by a vendee for possession it is 
competent to the Court to pass a decree 
for possession conditional on the vendee 
paying the unpaid purchase money. The 
decisions of the Madras High Court are 
based principally upon the ground that 
under the Transfer of Property Act the 
vendee is entitled to possession and the 
vendor has only a statutory charge on 
the property. There is no provision for a 
vendor's lien in that Act and it is not 
permissible for a court to invoke equitable 
principles to modify the provisions of the 
Statute law The Allahabad High Court, 
on ihe other hand, is of opinion that the 
court may on equitable grounds pass a 
decree in favour of the purchaser for 
possession conditional on the payment of 
the purchase money and direct that in 
default of such payment the purchaser 
shall forfeit his right to recover posses- 
sion. The Calcutta High Court agrees 
with the Allahabad High Court on the 
ground that it is undesirable to drive 
the vendor to file a separate suit to enforce 
his charge. The view of the Madras High 
Court that equities cannot bo invoked to 
modify the Statute law receives considera- 
ble support from the decision of the 
Privy Council in Ari'jf v. Jadunath 
Majumdar (1931; 33 Bom. L. R. 913). In a 
recent decision Baaa Lingava v. Chinnava 
(34 Bom. L. R. 427) the matter came before 
the Bombay High Court. Baker, J. fol- 
lowed the Allahabad and Calcutta 
rulings. On Letters Patent Appeal the 
point was discussed in great detail 
by Patkar and Barlee, JJ , and their Lord- 
ships have followed a middle course. They 
agree with the Madras view that the 
veniee is entitled to possession and that 
equities cannot be invoked against this 
right, but at the same time they agree 
with the Calcutta High Court that the 
vendor should not be driven to a separate 
suit to enforce his statutory charge lor 
unpaid purchase,' The correct pro- 

cedure accordir^ \he Bombay High 
Court is, therefo \to pass a condi- 
tional decree for'^ jsion but to pass 

a decree for poss^sowu with a declara- 
tion that tW vendor is entitled to a 
statutory charge and giving the vendor 
liberty to apply for sale to enforce bis 
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charge if the unpaid purchase money is 
not paid within a specified date. 

Effect of Partition on Widow's 
rlffhtto maintenance. 

A point of Hindu Law upon which there 
seems to be no direct authority has been 
decided in Bhagavanvlu Naratimham v. 
Venkatasubbamma (62 M. L, J. 632). The 
point at issue in this case was whether 
when the widow of a coparcener sues for 
maintenance after there has been a parti- 
tion, she can enforce her rights against all 
the surviving co-parceners or only against 
those who have taken her husband's share. 
Relying on the principle laid down in 
Jayanti Subbayya v, Alamelu Mangamma 
(1. L. K. 27 M. 40) that the widow’s right to 
relief against the family is limited to the 
value cf her husband's share, Waller and 
Jackson, JJ., have held that the widow 
cannot enforce her rights against any of 
the surviving co-parceners except those who 
have taken her hucband’s share. Subba- 
rayulu Chetty v. Kamavalli Thayarammal 
(I. L. R. 35 M, l47) in which it was held 
that a widow's right for maintenance was 
enforceable against the whole family and 
not merely against her late husband’s 
branch of it is distinguished on the ground 
that there the suit for partition was filed 
after the suit for maintenance. The deci- 
sions relied on by the learned Judges only 
lay down that the widow’s right of main- 
tenance is limited to the value of her 
husband’s share. The matter is not free 
from difficulty but we think it is not safe 
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to lay down as an invariable proposition of 
law that where there has been a partition the 
“widowcannot enforce her rights against any 
of the surviving oparceners except those 
who have taken her husband’s share." The 
equities and circumstances of the case may 
necessitate resort to the entire co- parcenary 
estate to secure the widow's rights and a 
partition to which she is not a party cannot 
operate as a legal bar or be allowed to pre- 
judice her rights. 

Notable dicta. 

Ltgal profession: — In civilised society 
law is the chimney through which that smoke 
discharges itself that used to circulate 
through the whole house and put every one's 
eyes out. No wonder therefore, that the vent 
itself should sometimes get a little smoky. — 
Sir Walter Scott quoted by Lord Macmillan. 

Excellence of law : — The law might do 
well sometimes to recall its excelle ces 
instead of bewailing itself and rending its 
garments in public. — Lord Macmillan. 

Tribute to the law : — One of the greatest 
tributes paid to the law in these times is 
that whenever a particularly difficult, com- 
plicated and unremunerative job was on 
offer the suggestion was invariably made 
that it should be given to one of His Majes- 
ty’s Judges — Lord Macmillan 

Leaning of Judges: — A Judge, being 
but human, will, in order to rectify what 
he may imagine to be a natural bias often 
tend to lean, if anything more in favour 
of a poor man than his rich opponent. 
Law Journal. 


Points In everyday practice. 


Memo, of objections: Court fee. 

A memorandum of objections filed under 
O. XLI, r. 22, Oivil Procedure Code, is 
neither a petition nor an application and 
no Oourt-fee is required. Mohammad Salim 
Vllah Khan v. Khalil-ul Rahman Khan, 
(1932) A. L. J. 149. 

Pleader’s fees. 

If Pleader’s fees hg ' ■jjt been actually 
paid but only pf c. g., by the 

execution of a projr' ,‘note, the fees 

cannot be taxed! jsts against the 
opposite parly XXI, r. 1 of the 

Allahabad Rules contemplates actual pay- 
ment, Bhagwant Singh v. Bhao Singh,. IZC 
Jnd Oae. B17. 


Attachment of debt. 

It is not open to a . Court attaching a 
debt either before or after judgment lo 
determine whether the debt is actually 
due It can only sell the debt or appoint 
a Receiver. Alwar Aiyangar v. Subrah- 
manya Dikshitar. 136 Ind. Cas. 337. 

Attestation. 

A person who signs on behalf of the 
executant cannot also sign as an attestor 
of the document. Venkatarama v Nagamma, 
136 Ind. Oas. 343. 

Appeal. 

Where an objection really falls under 
s, 47, Oivil Procedure Code, the ocder 
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thereon is appealable even though the 
objection was treated as one under O. 
XXI. r. 58. Oopal Das v. I shat Das, 0. A. 
No. 754 of 193 1 (Lahore) 


Ewldence. 

A litigant should not be allowed to 
avail himself of evidence which bis oppon- 
ent has adduced in support of a different 
story which has been disbelieved by the 
Court Raymond Lincoln v. Mrs Alice 
Poupinel, 136 I. 0. 451. (P. 0.) 
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Pleader’s power to refer. 

A Pleader cannot refer to arbitration on 
behalf of bis client nnlees he is authorised 
in writing to do so. Amir Shah v K. S. 
Aidul Aziz 0. R. No. 376 of 193l (Lab.) 

Vendor and purchaser. 

In a suit by a vendee for posses- 
sion the court has no power to pass a 
decree for possession conditional on pay- 
ment of unpaid purchase money. It can 
only declare a charge for unpaid pur- 
chase money and give liberty to sell (Bom- 
bay view). Basalingava v. Chinnava, 34 
Bom. L. R. 427. 
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Extracts from Contemporaries. 


Big: Silks and Little Judg:es? 

I have heard it said, more than once 
of late, that at the Common Law Bar the 
number of leading silks who on their re- 
cords are entitled to regard themselves as 
"superior" to some of the Judges shows 
a regrettable increase. If this be so, and 
if the reason for their continuance at the 
Bar is the unattractive remuneration of the 
Bench, ought not the judicial salaries to 
be increased rather than diminished ; or, 
alternatively, would it not be advisable 
for the Government to levy a special tax on 
eminent Counsel's income from fees above 
a certain amount? The Law Journal. 

Books of Authority 

Occasionally one bears a Judge speak- 
ing from the Bench in appreciative terms 
of a textbook on some branch of law ; but 
the recognition of the labours of their 
writers is scarcely commensurate with 
the amount of labour involved in the com- 
pilation of the works, or the value they 
possess even for those who are asBumed to 
hkve all the law in their heads. Textbooks, 
as is generally known, have no binding 
authority, and are supposed to be prohibit- 
ed from being cited in court during the 
lifetime^of their authors. Why they should 
be regarded as assuming a degree of 
authority immediately on the demise of 
their writers has never been satisfactorily 
explained, if, indeed, it is susceptible of an 
explanation. We have said that textbooks 
have no binding authority, and this is 
true of all modern works, however much 
they possess of academic distinction; but 
ft few old works seem to enjoy the right 


to be called authoritative, hence the name 
"books of authority.” What are these ? 
Mr. Fifoot, in his recently published book, 
English Law and its Background, enume- 
rates them as follows; Littleton’s Tenures, 
Qlanvil, Bracton, Ooke, and Blackstone. 
Not all agree in giving this rank to those 
just named. Sir Frederick Pollock, in bis 
First Book of Jurisprudence, says that "no 
general description can be given of what 
constitutes a ‘book of authority.’ It is a 
matter of judicial custom and professional 
tradition . . . Some books which are 
highly esteemed, and which it is not im- 
proper to cite in argument, are still short 
of having authority in the professional 
sense; Blackstone is the leading example. 
Sir Michael Foster’s treatise on Grown 
Law, first published in 1762, only three 
years before Blackstone’s Oommentaries, is 
said to be the last book to which authority 
in the exact sense is ascribed." The 
subject is curious rather than practical, for 
the occasions when older writers are cited, 
the authors of “books of authority" are 
comparatively rare. Most practitioners 
clamour for the latest treatise on the branch 
of law in which at the moment they are 
interested, and we hear these cited in court 
totally regardless of the circumstance that 
they are not books of authority — The Law 
Times. 

The Old Inns e! ^oery. 

In early times\ mad been little 

differecce in the eu.^ jl discipline 

of the two branches orme legal Profession, 
both Barristers and Attorneys being mem- 
bers of the same societies, but in the course of 
time the Inns of Court began to exclude the 
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nonforensic branch from their rolls. The 
change, which had been gradual, was 
complete by the end of the sixteenth 
century,’ 'and it is from that time that 
personal intercourse with lay clients, which 
hadthitherto been shared, became confined 
to solicitors, and so completely distinguished 
the two branches. Gradually f he Old Inns 
of Ohancery became monopolised by 
attorneys, writ clerks, and other minor 
officials, and when the decay of the 
Profession occurred in the eighteenth 
century it was felt more acutely by the less 
affluent of the Inns of Ohancery. Whereas 
the members of Barnard's Inn had number* 
ed 120 in the days of Queen Elizabeth, they 
could not muster more than eighteen in 
the middle of the last century. Two 
Special Committees reported in the course 
of the century, and as a result of their 
findings a scheme was propounded whereby 
the control of all attorneys and solicitors 
should be entrusted to one central authority. 
In 1813 the Master of the Rolls entrusted 
the custody of the Roll of Attorneys to the 


newly founded Law Society, and gradually 
the old societies died out— TAe Law Times. 

Repudiation of r‘ebts. 

A Joint debate between the United Law 
Society and the Hardwicke Society was held 
last Monday, the 29th February in the 
Middle Temple Common Room. Mr. 
George Bull was in the chair. The Hon. 
Dougall Meston moved, and Mr. R. W. Bell 
seconded : 

“That this country should repudiate its 
War debts to the United States of 
America.’’ 

Mr. A. Newman-Halland Mr. A. A. Baden- 
Fuller opposed the motion on behalf of the 
Hardwicke Society. There also spoke: 
Messrs. P. K. Cross, M. V. Rabagliati, D. A. 
Stride, H. H. West, 8. A. Redfern, T. A. 
Marfers, P. O.Hereward, and J. Harcourt 
Barrington, Mr. A. Newman-Hall having 
replied, the motion was put to the House, 
and there voted for the motion three, and 
against fifteen. The motion was therefore 
lost by twelve votes— T/ie Law Times. 


Notes of Recent Full Bench Rulings, 

CALCUTTA. 


Limitation Act {IX of 1908), s, It—Oiiginal 

Side appeals — Time requisite for copies. 

In the case of an appeal from the 
original side the time requisite for ob- 
taining a copy of the decree or order 
may begin to run before an application 
for a copy has been made. The appel- 
lant may be entitled in a proper case to 
exclude the time which elapses between 
the making and the drawing up of the 
decree even though he had not applied 
for a copy prior to the drawing up 
of the decree. 32 C. L. J. 127, 
overruled. (Rankin, 0. J., C. C. Qhose, J., 
Buckland, •)., Pearson, J., Mukerji, J.,) 
In re Parijai Debi, 36 0. W. N. 469. 


MADRAS. 

Criminal Procedure " 'h, ss. tOS, 403 — 
Dismissal of eon/ Magistrate of 

superior juri:dia' ,*• wer of Magistrate 
of inferior jurm /J to entertain fresh 
complaint. ' ».• ' 

Where a oompla'nt has been dismissed 
by a Sub- Divisional Magistrate under s. 
203, Criminal Procedure Code, a Sub* 
Magistrate has jurisdiction to entertain a 


charge sheet on a subsequent complaint 
even though the order of dismissal of the 
previous complaint has not been set aside. 
Emperor v. Kaliappa Qoundan 29 M. 126 
approved. In re Ponnuswami Qoundan 
(Waller, Pandalai and Curgenven, JJ.) 
35 L. W. 478; 62 M L, J. 469, 


Criminal Procedure Code, s. 476 — False 
charge to Police against A B—Com' 
plaint by Police against A alone — Juris- 
diction of Court to make complaint in 
respect of charge against B — Telegram 
containing false complaint to Police filed 
in Criminal Court — E-ffect — *In relation to 
proceeding in the court', meaning of. 

(i) When a charge is made by a com- 
plainant to the Police against more than 
one individual and the Police, while charg- 
ing before the court one or more of such 
individuals with the offence complained 
of, do not charge them all, the court has 
no jurisdiction to take action under s. 
476 against the complainant in respect 
of those not so charged, (ii) The 
mere fact that the telegram of complaint 
to the Police in such a case is filed and 
exhibited in the case does not make the 
contents of it a matter in relating to the 
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proceeding in court so as to give the court 
jurisdiction to take action under s. 476. 
(Wallace. Waller and Pandalai, JJ.) Regis- 
trar ^ High Courts Madras v. Kodangi, 62 M. 
L. J. 425; 35L.W. 481. 

Criminal Procedure Code, s 162— Whether 
applies to statements of accused persons. 

The expression ‘statement made by any 
person’ in e. 162, Criminrl Procedure Code, 
includes statements made by accustd per- 
sons — (Reilly, Anantakrishna Iyer and 
Sundaram Ohetty, JJ.) Criminal Appeals 
Nos. 705, 706 of 1931, 

Malabar Law — Kanom — Melcharth before 
expiry of term — Absence of legal necessity 
— Validity 

Jl melcharth granted by a karanavan be- 
fore the expiry of the previous kanom^ with- 
out legal necessity or benelit to the tarwad 
is not invalid but only voidable at the in- 
stance of the next karnavan or the members 
of the tarwad. Jackson, Reilly and Ananta- 
krishna Ayyar,JJ.(Mad.) S. A. No, 1 199 of . 928. 

Revenue Recovery Act (Madras) — Revenue 
sale — Confirmation by Deputy Collector — 
Power of District Collector to set aside sale. 
In the case of confirmation of a revenue 
sale by the Deputy Collector the District 
Oollect^r has power to set aside the sale. 
14 M. L. J. 433, followed. 51 M, 695, over- 
ruled, Chitanda Chittayya v. Secretary of 
State, 35 L. W. 516. 

Stamp Act s, 37 — Government of India 
Stamp Rules, r. 18— Promissory note 


affixed with quarter anna stamps —Whe- 
ther can be validated, 

A promissory note stamped with quarter 
anna postage stamps is a document bearing 
stamps of improper description and can be 
validated by the Collector under r. 18 of 
the Government of India Stamp rules. 
(Beasley, 0. J., Ramesam & Cornish, JJ.) 
Martis v. D^ Souza, 35 L. W. 518. 

Civil Procedure Code (Act V of 1908), O.XXI, 
r 2— Uncertified adjustment whether can 
be pleaded against transferee of decree. 

A judgment debtor who is debarred 
under the provisions of O, XXI, r. 2 from 
pleading adjustment of a decree for failure 
to certify the adjustment cannot plead 
such adjustment in opposition to an ap- 
plication under O. XXI> r. 16, Civil Pro- 
cedure Code, by a person to whom the 
decree has been transferred. 119 I. 0. 
4^0, approved. 47 Bom. 643 dissented from. 
40 M. 296, overruled. (Beasley, C. J., Ramesam 
and Cornish, JJ.) Nalam Subrahmanyam v. 
Devara Ramaswami, (1932) M. W. N. 990. 

OUDH. 

Religious Endowments Act (XX of 1863), s, 24 
—Applicability— Temples for the main- 
tenance of which no endowment in land 
is made. 

The provisions of s. 14, Religious 
Endowments Act, are not applicable to 
temples for the maintenance of which no 
endowment in land has been made Kedar 
Nath Pandit v, Pearey Lai Gupta, 9 O. W. 
N. 229. 


Notes of Recent English Cases, 


Will — Power to appoint between two persona 

— Death of one before testator — Effect, 

Where power is given by will to appoint 
between two named persons and one of 
them dies during the life-time of the 
testator the power itself is limited because 
it oaA be exercised only in favour of the 
survivor and the will ought to be con- 
strued as if the power over the share which 
might have been appointed to the deceased 
object had pro tanto lapsed. 

Where the donee of a power of appoint- 
ment has exercised the power for an 
amount greater than that over which it was 
given, the appointment is good with regard 
to the correct amount — (Maugham, J.) — 
Turner, In re', Hudson v. Turner, (1932) 
101 L. J. Oh. 49. 


Will — Gift for open air recreation — Vali- 
dity — 'Charitable gift'. 

Where a testator by his will created a 
trust for providing grounds for open air 
recreation, such as 'playing fields, parks, 
or gymnasiums or other plants which will 
give recreation to as many people as pos- 
sible.’ Held, that the dedication of land to 
the public lor recreation was a chartitable 
object and the will, therefore, created a valid 
charitable trust- ^ham J.) In re Sunny- 
field, (1932) 10'^ Vh. 55. 

Will — Settled j, \equest for up-keep 
of graves so /c., 'trustees can legally 
do so — y alidity-^ule against perpetui- 
ties. 

Where a gift was made by will and the 
testator directed that the tiostees should 
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use the income of the fund for the up- 
keep of grayes etc , in a cemetery ‘so 
far as they legally can do eo*: Held that 
the provision meant *so long as the law 
for the time being permits' and the trust 
was valid for a period of 2i years from the 
testator's death. (^Maugham, J.) Hooper, 
In re: Parker v. Ward, (1932) lOl L J„ 
Oh, 61. 

Corooration — Service out of jurisdiction — 

Dissolution before date of service--Duty 

to set aside judgment. 

If it comes to the knowledge of the court 
that it has entered judgment in default 
of appearance against a company which 
was at the time dissolved or non-existent 
according to the law of its country of 
origin the court is bound after hearing the 
parties interested of its own notion to set 
the judgment aside. As the Russian 
Government and the Russian Courts 
do not recognise the pre* revolution Banks 
as existing in Russia, British Courts 
would be slow in granting leave to serve 
notices of writs or substituted service of 
writs on the old banks without very clear 
evidence that they exist, (Scrutton, L. J , 
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Greer, L. J., Slesser, L. J ) hazard Bros.^ A 
Co., V. Banque Indusirielle De Moscou (1932) 
101 L J k. B. 65. 

Torts— Negligence statutory authority — 

Omission to perform statutory obligations 

— Ijiability 

The Port of liondon Authority owned a 
bridge which was partly a Railway bridge 
and partly a road and foot bridge and 
they were under a statutory obligation to 
maintain and repair it. The public bad 
an unrestricted right of access to the 
bridge when it was not required to be 
thrown up for dock traffic. Owing o the 
non-repair of the bridge by the Authority 
the plaintiff while walking over the bridge 
struck his foot against a nail projecting 
from the footway and fell and sustained 
personal injuries In a suit for damages : 
Held, that the bridge was not a highway 
and the position of the defendants being 
that of a person who had a statutory duty 
to repair, the defendants were liable for 
the ordinary c:)n8equence8 of injuries which 
resulted from their negligence. (Humphreys, 
J.) Guilfoyle v. Port of London Author^ 
ity (1932) lUl L. J, K B. 91. 


REVIEWS. 


The Indian Income Tax Act : Bv 

8. M DAS GUPTA, m,a., b.l., PLaADua, 
Juoqb'b Court, Khulna : 1932 : Eastben 
Law House, Calooita ; Pkicb i\& 6, 

We are having many commentaries on 
the Income Tax Act but the law is so im- 
portant, and intricate and is undergoing 
so many changes every year that the legal 
profession is sure to find something new 
and useful in all these commentaries. 
Vast changes have been recently introduced 
by the Finance Acts of 1930 and 1931, and the 
Eastern Law House have brought out this 
edition of the Act at a very opportune time. 
Beside a commentary on the Act, this book 
contains the Rules of the Central Board of 
Revenue and twelve useful chapters dealing 


with various miscellaneous matters relatinS 
to income-tax practice. 

The Up-to*date Criminal Refer* 

enoe : By B. K. PAL : PooKxa Edition ; 

1932 : Eastern Law House, Oaloutta : 

Phiob Rs. 7. 

Mr. B. K. Pal’s Criminal Reference is 
well known to the legal profession and 
needs no introduction. The size and nature 
of Indian Case-Law is such that books of 
reference in which honest labour has been 
bestowed are sure to be useful to the pro- 
fession. In this edition the book has been 
thoroughly revised and improved and 
brought up-tO'date. New matter covering 
over 400 pages has been introduced 
though the price is still the same. 
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ppe audience of the Aotlngr Advo- 
cate 

It was dsoided by the Bombay High 
Ooart in 1865 (S^asse, 0. J., and Westrop, 
J.) that the Acting Ad^ooate-Qeneral had a 
righto! pre- audience when appearing for the 
Grown but not when appearing for a private 
litigant. The question how far recent legisla- 
tion had altered the position was consider- 
ed by a Full Bench of the Bombay High 
Oourt (Beaumont., 0. J., Rangnekar, J. and 
Bar lee, J ) in In re Pre-audience of the Act- 
ing AdvoCate-Qeneral {126 lad. Oaa 792) Mr. 
Taraporewala, the Acting Advocate- General, 
contended that under the Government of 
India Act of li)15, and the Bar Oouncils Act 
of 19^6, the Actinia Advocate-General had the 
right of pre-audience in all cases. Their 
Lordships held that notwithstanding the 
decision of 1863, by virtue of s. il4 of the 
Government of India Act, 1915, and the Bar 
Councils Act, 1926, and the amending Act 
of 1927, the Acting Advocate-General is 
entitled to a right of* pre-audience overall 
other Advocates in respect of all business, 
whether for the Grown or of a private 
nature. With regard to the right itself their 
Lordshipe observe that it is not a personal 
privilege or A privilege based on any prefer- 
ence in respect of Grown business. 

It may be noted that though the expres- 
sion 'Advocate-General’ is used only in the 
three major Presidencies, as their Lordships’ 
ruling is mainly based on the Bar Oouncils 
Act and inasmuch as s. 2 of that Act defines 
’Advooate-'General’ as including the Govern- 
ment Advocate where there is no Advocate- 
Geoerid, this ruling will apply to Acting 
Goverpiiii^nt Advocates Of toe other pro- 
vinces Also. 


Liability of Dormant Partners 

Under the English Law if a partner not 
known to be such retires from the firm 
he cannot be made liable for debts contracted 
by the firm after his retirement, and apart 
from the solitary decision of Beaman, J. in 
Oiswani Gorio A Co v. Kalyanji (30 1. 0. 884) 
which has been dissented from in all the 
subsequent cases, the uniform trend of the 
rulings of the High Courts of India was 
to the effect that the law in India is 
the same. We may refer to Greaves Cot- 
ton & Co. V. Purushottam Dharamsi & Co, 
(5 Bom. L. R, S66), Jwala Datt v. BdiitilaX 
(ll4 Ind. Gas 520): 29 Bom. L. R 
and Bhai Sanfear v. LaJcsJimi Dyeino ^A^otIcm 
(129 Ind. Gas 5i8,‘^2 Bom. L R. i031) of 
the Bo -n bay High Goart; to Ramasami v. 
Kad r Bibi (9 M. 492) of the Madras High 
Oourt; David Sassoon A Co. Ltd , In re (100 
Ind. Gas .189) ofthe ‘Bind Judicial Oommis- 
sioner’d Conn; and Eashmat AH y.Laehmi 
Norotn (75 P. R. 190-5), and Bichhia Lai v. 
Munshi Ham (68 lad. Gas. 932) of the 
Lahore High -Oourt. That s. 261 of the 
Contract Act does not apply to dormant 
partners was in fact taken to bo settled 
law in J wala Datt v. Bansilal (l04 Ind. Gas. 
520) and by the G mnsel who argued thib 
case on appSSl before the Privy Ooundil. 
Rankin, G. J. and Buckland, J. of the Oal- 
cutta High Oourt>' however, in a re- 
cent case Pramati \dra Kar v. Bhag- 

wandas Mada.% L. W. Gas. 529; 59 

Gal. 40) diEBente>. hese rulings and 
held that a retirio^ .-drtner would be 
liable if he does not give notice even 
though was not known to be s 
partnsr.f..^ith all respect to these eminent 
Judges, If -iA’dt'ffiotilt to, find any principle 
of law dlidA’ Whidh Ibkal liabiKtv coniiii 
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b6 founded io such s case and we tbink that 
if the Legislature bad intended to make such 
a deliberate deviation from a well recognised 
rule of tbe IDoglieh Law and to extend the 
ordinary limits of liability to such an extent 
it wculd certainly have made the |ioint 
clearer in s. Jf64 of the Oontraot Act, 

Their Lordships lay much stress upon 
the wording of s. 264 But that section 
after all, merely says that persons dealing 
with a firm will not be affected by a dis- 
solution of which no public notice has been 
given. It does not lay down what the 
rights of such persons are against dormant 
partners and for ascertaining these rights 
we have to search tbe general law of partner- 
ship and under this law dormant partners 
are only liable for debts contracted up to 
date of their retirement. 

Anyhow we are glad to ^ find that ^the 
new Partnership Bill which has just 
been passed by the Legislative Assembly 
follows the earlier rulings of the Indian 
High Courts which are in harmony with 
the English Law and general principles, 
and that this new ruling of the Calcutta 
High Court will cease to be law on the 
introduction of the Partnership Act. (Vide 
cl. 32 (3) of Bill No. 8 of 1V31). 


Limitation Aot,Ai»t. 128: A eon- 
fllct set at rest. 

Before the ruling of the Judicial Com- 
mittee in Maung Tun Tha v Ma Thit (38 Ind« 
Oas> 8t9; I L. R. 44 Cal. 379) there was 
n long series of decisions in India that Art. 
I?3 of the Limitation Act only applies 
where tbe suit is brought against an exe- 
optor or administrator or some person 
legally charged with tbe duty of distribut- 
ing tbe ertate, In the above mentioned 
case the article was applied by their Lord- 
ships to a case of partition though it was 
ajrgned by tbe learned Counsel for the ap- 
I^Ilants, Sir Erie Richards, E. 0., that Art. 
123 could not be applied as the claim was 
net one for a distributive share; (see 38 Ind. 
Oas. 809 at page 8111 ^'.pce then there has 
been much confliV t(udia as to the 
scope of Art J2V ^ne oases it was 

S lmld that the Ju<| ymmittee bad im- 
uedly overruled tL, ./'Jm authorities (mde 
1 1. 0. 209; I. L. 1143 Bom. 845} but the 
contrary view was taken in some later oases 
of the same High Court. In the Allahhbad 
High Court tbe question was finally referred 
to>a Eull Bench in Nurdtn ▼. Vmrao (ill 
1 0, 809; 1. L. R. SI A. lOl} and thair Lord- 


ships expressed the view that the Privy 
Council had not in idaunjj Tun Tha't cose 
overruled the earlier decisions. The matter 
has now been placed beyond all dispute by 
the Judicial Committee itself in Ohulam 
Mohamimd v. Ghulam Husain (136 I. 0. 
454). Their Lordships have, after consider- 
ing the Indian decisions, stated that it was 
not intended by the judgment in Maung 
Tun Tha v. Ma Thit to overrule the 
earlier decisions of the Indian High 
Courts and that these cases should be fol- 
lowed at all events in oases from the 
Indian Courts. This case shows the danger 
of departing from a course of decisions 
in India on me basis of an implied decision 
of the Privy Council. 

Counsel on each side deoUningr 
to pely on his evidence. 

In a recent appeal from the Supreme 
Court of Mauritius Raymond Lincoln v. 
Alice Poupinel Dc, Valence (136 Ind. Cas. 
451) their Lordships of tbe Judicial Com- 
mittee had tbe remarhuble experience of 
hearing Counsel on -each side declining 
to rely upon the testimony of bis 
leading witness and seeking to base -bis case 
on the evidence of his opponent. In India 
such instances are not rare and the judg- 
ment of their Lordships in this case throws 
much light upon the procedure to be adopted 
in such cases. In this case tbe plaintiffs sued 
lor damages for injuries suffered by the al- 
leged negligenoa of - the defendant's 
chauffeur in driving the defendant’s motor 
oar. The evidence of the two participants 
in tbe accident, namely, the plaintiff and the 
defendant's chauffeur, was hot accepted by 
tbe Judges who beard tbe case and was not 
put forward by either side before their 
Lordships as reliable. But the plaintiff 
tried on appeal to base his case on the ad- 
missions made by the defendant’s chauffeur 
and on the facts found by the trial 
couit. Their Lordships held^ that the 
appellant cannot legitimately invoke for 
this purpose evidence directed to another 
and quite different story which has not 
been believed. In their Lordships’ opinipn 
it was dangerous to allow the appellant to 
establish a new ground of negligence 
against the defendant’s ebauffeur on the re- 
constituted facts as found by the court 
below and accepted by their Lordships. 
Failure of the appellant to establish thu 
case averred in his pleadings and spoken 
to in his evidence would in a caselof this 
nature justify the dismissal of the anDsal 
on this ground alone. 



JOURNAL 


59 


1«SS] 

Rlffhts of Inferior ppopplotoi*« of 
Gontpal Ppovlnces. 

The rights in respect of village waste 
and forest produce are much valued in the 
Central Provinces and the decision of the 
Judicial Oemmittee in Lai Indra Shah v. 
Shea Saiikar (136 I. O. 628; will affect the in* 
ferior proprietors of the Central Provinces to 
a far reaching ez'eat. Their Lerdships have 
hell in this case overruling the Judicial 
Commissioner's decision, that there is no 
presumption that the inferior proprie- 
tors of a village in the Central Provinces are 
entitled to such rights even though the inferi- 
or proprietors of the adjoining cistriots 
enjoy such rights. They can only succeed 
if they show that they have acquired those 
rights by custom or those rights wsre 
granted to them at the time of the sub- 
settlement. Their Lordships have further 
held that where the ezisteuoe of such rights 
before the settlement is not proved the 
mare absence of any entry in the wajib ul- 
arx prepared during that settlement does 
not lead to any inference in favour of the 
inferior proprietors. 

Suit by Major aa mlnop. 

In Qhan v. Manga (136 Ind. Cas. 7J0; 33 
P. L. R. 263) a suit was instituted by a 
next friend on behalf of a person who was 
described as a minor but who was a major in 
fact, and during the pendency of the suit 
an application was mads by the real plaint- 
iff to continue the suit aa a majc»r. The 
mistake seems to have crept in “by a 
slavish following of the recital in a sale 
deed, possibly by the lawyer engaged” but 
there was no evidence whatsoever as to how 
the mistake was made. The District Judge 
found that the mistake was bom fid* and 
permitted the plaintiff to amend the plaint. 
On second appeal, Harrison, J., held that 
it was necessary for the plaintiff to show 
that he was acting bona fid* throughout 
and refused to accept the finding that the 
mistake was bona fid* as thsre was nothing 
to show that due care and attention 
had been exercised or how the mis- 
take arose. We think his Lordship has 
taken a too narrow view of the matter and 
that in the absence of anything to show 
that the plaintiff had acted moZa fid* that 
is, with sinister motives, the amendment 
should have been allowed. The correct 
view in, our opinion is that eaepressed 
recently by Bose, A. J. 0., of the Nagpur 
Jwlieial Commissionw's Oourt in the case 
of l^v T. XoKdaBtd (186 L 0. 409^ 


in which a suit was instituted in the name 
of a wrong person and an application was 
made to substitute the right person. The 
learned Judicial Commissioner said : 

“ It has bsen objected oa behalf ef the defendant 
that -the mistake cannot be called bona fid* for it 
was clearly made without the exercise of due oare 
and caution. I am of opinion that this is not neces- 
sary. It is true that in many branches of the law these 

elements are necessary to constitute good faith 

...But, thsre are also other places where human nature 
is treated for what it is, and not for what it might 
and ought to be; where we look to the knowledge a 
man actually did hare,and not what he might have had 
nor what some other man, deemed reasonable, would 
have had. There are branches of the law where, 
though a man was stupid, ignorant and careless, he is 
still deemed to have acted in good faith provided his 

blundering was honest And this is the rule which 

has been applied to 0. I, r. 10, in NUtarini Datya v. 
Sarat Chandra Maeumdar. In my opinion Jt is the 
right rule to apply in cases of this kind.” 

Aa Bowen, L J , had said in Cropper v. 
Smith (1684,26 Ob. Div. 700) “there is nornle 
of law that only elips or accidental errors 
are to be corrected”. Mistakes i likelthese 
almost always arise through the careless- 
ness of somebody and very often it is difficult 
to prove how they arose. The proper punish- 
ment for carelessness in oases of this nature 
is to order the party to pay the costs of the 
other side and not to dismiss bis suit. 

Limitation of application to set 
aside ex pante deoree passed 
aftep substituted sepvloe. 

The provision contained in O. V, r. 20, 
Oivil Procedure Oode, that substituted 
service by order of the Oourt shall be as 
effectual as if it had been made on the de- 
fendant personally, has given rise to consi- 
derable divergence of opinion on the ques- 
tion whether in the case of an application 
to set aside an ex parte decree passed after 
substituted service the period of limitation 
runs from the date of the decree or when 
the decree comes to the knowledge of 
the defendant. We find from the 
reported cases that four different views 
have been held, though some of the deci- 
sions do not clearly realise this distinction, 
namely : — 

First, that substituted service is due 
service only for '* purpose of proceed- 
ing with the e 1 if the applicant 

merely shows t. service was effected 

by substituted se. ,e period of limita- 

tion begins only fix.- .ae date of the ap- 
plicant’s knowledge of the|decree.s(8ee Fen- 
kataehalamr. Svhbayya (lOo I. 0. 889; A. I. 
R 192 i Mad. 655, Srinivasa Ayyangar, J.) 

The second view is that substituted service 
may or may not be due service au^ if tbe 
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applicant shows that such service was or- 
dered or obtained on insufficient msterials, 
the service is not due service within the 
meaning of Art. 164. (See Krishna Pada^ 
yachiv. Sri V inayakaswamiar 1221. 0.35;. 
A. I. R. 1930 Mad.222. Venkatasubba Rao, J.: 
Ramkishen V. J/wfa, 6 J T. 0 467 (Lah), Ohevis, 
J.) 

A third view is that ^ due service 
implies knowledge of the claim and even 
though all the formalities of substituted 
service have been carried through and service 
Was properly ordered, if the service has not 
achieved the object of Iprincing the claim 
to the knowledge of the defendant, it is not 
due service. (Gyanammal v. Abdul Htis* 
sainSahib^ 134 1. U. 1202, Reilly and Ananta- 
krishna Iyer, JJ.) 

The last and the strictest view is that 
once the Court has ordeyed substituted 
service, whether on sufficient or insufficient 
materials, the service cannot be invalidated 
by showing subsequently that the order 
was made on insufficient grounds ; (See 
Shariba Beebuv, Abdul Salam^ 110 I. 0. 490; 
5i M. 860 Phillips and Madhavan Nair, 
JJ, ; Doraiswamy Iyer v. Balasundaram 
Iyer, 102 1. 0. 243; Hansraj v. Narain 
Singh, 131 I. 0. 344 ) 

We have no doubt that the last 
set of cases take a rather narrow 
view o! the matter and give a finality to ex 
parte orders passed after hearing one side 
alone, which such orders are not entitled 
to If theO:)urt finds after hearing the 
other side that it was wrong in ordering 
substituted service it is difficult to hold 
that service was still due service. The cor- 
rect view in our opinion is that which h:8 
been taken iby Venkatasubba Rao, J., of 
the Madras High (^ourt in Krishna Pada^ 
yachi v. Vinakaya Swamiar (122 I, 0. 
35) and Ohevis, J. of the Punjab 
Chief Court in Ramkishen v. Mula (6il f. 
C. 4b7). In Rajagopalachari v. Subrah- 
manyam (1932) M. W. N. 133, Curgenven, J., 
has drawn a still more subtle difference and 
holds that in order to show that substitut- 
ed service was not due service ‘it must be 
established that the anoUcant for substitut- 
ed service did not hjf ‘ or had no rea- 
son to believe in M Representations, 
and not that those / itations were in 
fact not well-found %^ do not agree 

with this view and Ifftlik that if the court 
finds that the representations on which sub- 
stituted service was ordered were not in fact 
safficient or well founded, the service is not 
due service. 


An AUeihabad Full Beboh. 

This question wah recently 
to a Full Bench of the Allahabad 
High Court in Ram Bharoae v. Oanga Singh, 
(136 I.,C. 809, Sulaioaan, A. J. 0 , Boys and 
Mukerjee, JJ.). The law on the point ifl 
thus lucidly stated by Sulaiman, 0. * 'J.* 
“ As at the time when the substituted ser- 
vice is ordered the proceedings are ex 
parte, it would be open to the defendaiut 
when he appear^ later to challenge the pro- 
priety of the order and ask the Court to 
re- 3 xamine its fitness. If in view of any 
additional circumstances which he is able 
to place before the Court he can satisfy 
that he was not keeping out of the way and/* 
that there was no sufficient reason why, 
the summons could not bs served in the or- 
dinary wayorthaUhe ni|auer of service de*. 
oidei upoi was not fair and just to him 
he would have discharged the burden of 
showing that there was no due serTioe. 
Boys and Mukerjee, J J , have also taken the 
same view. We have no doubt that the^ 
opiDion expressed by the Pull Bench of the 
Allahabad High Court in this case which, 
coincides with that of Venkatasubba Rao, 
J., and Ohevis, J.,. is the. oorreot 
view of the ^ matter end that the 
Mairai and the Lahore High Courts in 
which there is still a cqpfliot of rulings on 
this important question will refer the matter 
to a Full Bench to set it at rest. 

Citation of overruled cases* 

There is a curious "feature in Ohasi v 
Manga {m I. 0. 710) to which we may draw 
the attention of our readers, The cases ol 
Sheorania v. Bharat Singh (20 A. 90) rand 
RuhulAmin v. Shankar ImI (45 A. 701) which 
were cited before his Lordship Harrison, 
J„ in this case and which had to some extent 
influenced his decision had been expressly 
disapproved by a Pull Bench of the AUaba^ 
bad High Court in Wali Muhammad Khan 
V, Ishak Ali Khan (134 I. 0. 26; 1931 A L. J. 
777) and though the Full Bench decision was 
published mauy months before the decision 
of Harrison, J., this fact does not seem 
to have come to the notice of the Counsel on 
either side or the learned Judge. Indian 
case-law is changing so rapidly that with- 
out great vigilance it is difficult to be thor- 
oughly up to date. We find from the latest 
number of the Law Journal of England that 
a new feature styled *‘Up to the minute case-t 
law ” bik been introduced in that JoumaL 
This case has impressed upon us the neoea* 
sity of bringing All Pull Bench decisionu 
ID the notice of onr iniadere m imdf a* 
Dractioable^ 
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Case Law. 

Mr Jaatioe MoOardie is recently reported to 
havAsaid that if it were open -to him ho wopld 
“v^ipefont twe third* of these ideeiaioas and 
fiV^sixths ot th.e dicta'\ 'An ohaervation like 
thia-Qomiog. fiom a Judge ^ho is reputed 
toapoapesftaa intimate .'knowledge, of case 
lawjs hoemd to' set people thinking and -a 
m4)p.betof'.the Parliament asked the Prime 
Mipi^r.phe^er ..he , would, coneider the 
desirabUity of setting.up a commissipn for 
the purpose of codifying the whole range of 
Eaglish case law. The Prime Minister 
after oonsnlting the Lord Obancellor replied 
that he was satisfied that to set np a com* 
mission for this pnrposd wpuld not produce 
any useful resnlt. The large number of 
decisions that are being reported and its 
probable consequences' on the administra- 
tion of justice and the development of the 
law bare attracted the attention of 
eminent lawyers long before this and 
evoked strong criticisms of the common 
law system . of precedents Various 
remedies have also been susrgested, for 
iustanoe, censorship on reporting, codifica- 
tion, and doing away with case law alto- 
gether, bnt all these proposals have ended 
in ' mere academic discussion. Mr. Justice 
MeOarJie's remarks and the questions 
raised in the Parliament have shared the 
same fate. Tae truth seems to be, as the 
Ntw York Law Notes observed sometime 
back, that the common law is firmly wedded 
to the system of precedents and it is now too 
late to think of divorcing this system 
altogether. 

The condition of Indian case law is 
infinitely worse. Its 'enormous quantity 
and uaoertain quality* have reoeutly called 
forth certain scathing remarks from Sir 
Frederick Pollock. The observations that 
thia great jnrist has made and the caution 
he has given deserve the dose attention of 

1M~J» 


the Judges of the Indian High Courts and 
the Editors of Indian law journals and it 
is their bonnden dnty to check the 'present 
disastrons oonrse* that Indian case law 
is taking. The matter requires notice in 
greeter detail and we hope to retnrii to it 
later. 

New points In appeal. 

Points of law involved in a oase are often 
overlooked in the lower Courts and raispd 
for the first time in the Court of 
peal, and the appellate Court is then 
confronted with a difficult sitaati(H>. 
The principle by which the appellate Court 
should be guided in such oases is stated 
by their Lordships of the Privy ConnoU 
in The Official Liquidator of M. E, MoMa 
& Sons Ltd. V. Mrs. P. R. Burjorjee (136 I. 0. 
737— -March 3, 1932). In this oase the;olaim 
was one for damages for breach of contract 
of an agreement of sale and the appellant 
lor the first time raised in his application 
for leave to appeal to the Privy Council 
the question of the non-registration of the 
agreement. Their Lordships quote with 
approval a passage from the judgment 
of Lord Watson in The Conneetteut Pite 
Insurance Co r.Kaoanagh (i8tf2A. C. at p. 
480) in which bis Lordsbio said as follows : 

“ When a question of law ie raised for the first 
time in a Court of last resort ui>on the construction 
of a document or upon facts either admitted or 
proved beyond ooutroverey, it is not only .compet- 
ent but expedient in the intereste of justice to enter* 
tain the plea. The expediency of adopting that 
coarse may be doubted 'when the plea cannot bo 
disposed of tvithout deciding nice questions of fact in 
oousideriug which the Court of ultimate review ia 
placed in a much less "'^'^ntageous position than 
the Courts below.” /i; 40 Aj, 

After stating®^®*' ^mciple their Lord- 
ships held that t 4 (jt.v 0 ^he Indian Regis- 
tration Act whu^i^roDarlv construed 
did not compel the C^rt to take notice of 
the non-registration of an admitted dooQ- 
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ment nnlM*. at any rat^ 

ought, if treated as eflective, be thefoundj^ 
tion of a judgment effecting immoveable 
property comprised in such ^ , 

this particular case, applying 
principle their Lordehipe refused t® 
the appellant to raise the plea as tbepar- 
tiee were not agreed upon the facte and 
there > were indications of a course of 
duct on the part of the appellant which 
precluded him from raising n^ pleas. 

In another recent case 
PratadSivghy. Kirtyanand Stngh U3® f- 

0. - 6S9) the Judicial Committee refused 
to - allow the respondent to raise the 
plea that the appellants ought to have 
prodeeded In the Court of first instance by 
way of a suit and not by way of an 

tion on the ground that if it wss 
to be taken at that stage tie appellants 
would be barred by time, though their 
original application was in time. ■. ri ’ « 

A Full Bench of the Allahabad High Court 
recently considered this subje^ a^ 
length ^iu Bawt Kinkay Rat v. Tu;fant 
Ahir (133 I. 0. 428; 63 A fi6) In this case 
their Lordahips have laboriously classified 
the questions which could be taken and 
those which could not be taken and have laid 
down certain rules aa to when they could be 
taken and when not. The question does not 
however seem to ue to be one for such 
olsaaification and cut and dried rules but a 
matter to be left to the discretion of the ap- 
pellate Oourt,which should be exercised with 
reference to all the circumetances of the 
case, the conduct of the parties in the lower 
Courts and the demands of justice. 

The Law of Income-tax ; Privy 
Council deflnes ‘income and 
‘business'. 

The judgment pronounced by the Judi- 
cial Committee (March 14, )30 I. 0. 742) 
in the appesl preferred by the Com- 
ipieBioner ol Income Tax, BeDgal, from the 
decieiop of the High Court of Calcutta in 
Shawy Wallace A Co's Case (134 I. U 899; 

1. L. K. 68 0. 1163)» laya down eomefund- 

amental principles of the law of income- 
taxe The facts of the case, it will be re- 
membered, were ^ 

number of years JT ' .^Walleca d Co., 
were toe distributini of the Burma 

Oil Company and i j^jlo-Persian Oil 
Company though ^no formal agree- 

ment wiih either coBtiany. In UJ? the 
two companifa decided to mske other ar- 
ran'gementa, the agency of Shaw, Wallace_,& 


Co. was tennlnaMd and they were paid i 
certain sum of money ‘aa fall compensa- 
tion for cessation of the agency*. The 
qneation that had to be decide! waa whe- 
ther this sum of money could be taken 
into account in determining the income of 
Shaw Wallace & ( 'o for purpoaee of income- 
tax. The High Court (Raik'o, (J. J., 
Qhoee, J., and Buckland, J ), answered the 
question in the negative. The decision of 
the High Court bae been confirmed by the 
Judicial Committee though their Lordships 
have arrived at the same result on slightly 
different grounds. Their Lordships have 
made an authoritative pronouncement in 
this case on the meaning of the word ‘in- 
come’ which has not been defined in the 
Income Tax Act: 

“ Income, their Lordships think, in t'-is Act con- 
notes a periodical monetary return ‘coming in’ with 
some sort of regularity, or expected regularity, frcni 
definite sources. The source is not necessarily one 
which is expected to be continuously productive but 
it must be one whose object is the ^ production of a 
definite return excluding anything in the nature of a 

mere windfall It ie eesentially the 

produce of eomething which is often loosely spoken of 
as ‘capital.’ But capital though possibly tlie source in 
the case of income from securities is in most cases 
hardly more than an element in the process of produo- 
ion.” 

Again, in considering the meaning 
of the word ‘buainees’ in a. 6 (tv) their 
Lordahipa eay that, though the worda uaed 
in the definition of bubineaB in a 2 (4) 
are no doubt wide, underlying the de- 
finition of biiaiueea there ia the fundamen- 
tal idea of the continuoua exerciae of an 
activity. The worda “ carried on by him ” 
in B. 10, expreaa thia central idea and are 
an eaaeutial conatituent of that which ia to 
produce the tax *ble income. It is to be 
the profit earned by a proceaa of produc- 
tion. Their Lordships held following this 
line of reasoning, that as the monsya sought 
to be cherged were not the produce, or the 
reaulta of carrying on the agency of the 
oil companies but were received as some 
eort of solaUum for ita oompulaory cessation 
they were not ‘income* within the meaning of 
the Income Tax Act and were not aeaeeeable. 

Tnough the deoieiou of the High Court 
of Calcutta under appeal has bet-n affirmed, 
the cane of In te Turner Morrison &Co,(n7 
I. 0. 68 >; 56 C. 21L which u, wat. held 
that moneys paid to the managing agents 
of a company on the winding-up of the 
company as compenaation for the Ksi of 
their office were ‘receipts arising from busip 
□eaa* within s. 4 i3) (vii) - of the Income 
Tax Act, and were not exempted under that 
olauee has been disapproved by the Judi- 
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eial Oommltteeand this 0(M9 haa to be treat* 
eH a* no lonsrer 

Decisions oh the Ensrllsh Income 
Tax Acts as precedents. 

Before leaving this cise, we may invite 
the attention of our readers to the word of 
oantion which the Judicial Oommittee have 
given on the use of decisions on the 
Eoglish Income Tax Statutes. Their 
Lordships observe: ‘‘ Again their Lord- 
ehips would discard altogether the case law 
which has been so painfully evolved in the 
construction of English Income Tax Statu- 
ties — both the cases unon which the High 
Oourt relied and the flood of other decisions 
which has been let loose in this Board. 
The Indian Act is not in pari materia ; 
it is less elaborate in many ways, subject to 
fewer refioements, and in arrangement and 
language it differs greatly from the pro- 
visions with which the Courts in this 
country have had to deal. Under such 
conditions their Lordships think that little 
can be gained by attempting to reason from 
one to the other, at ail events in the pre 
sent case in which they think that the 
solution of the problem lies very near the 
surface of the Act, and depends mainly on 
general considerations." A similar observa- 
tion was made recently by the learned 
Chief Justice of the B ombav High Court 
(Beaumont, C. J,), in In re Sarsipur Mills, 
34 Bom. L. R L4). 

Income-tax on moneys received 
under insurance policies. 

Another important question relating to 
income-tax which may usefully be contrast- 
ed with the decision in Skaw, Wallace & 
Co's ease and upon which there was an acute 
difference of judicial opinion in the lower 
Courts was decided by the Judicial Com- 
mittee in King v. The B. C. Fir A Cedar 
Lumber Co ILtd. (I3(i I C.^dhS, March 8, 

The respondents who were manufacturers 
and dealers in lumber and lumber products 
had insured their plant and premises against 
lofcs and damage by fire. By policies 
separate but complementary to the main 
policies, they were also insured by the same 
companies against loss of profits result- 
ing; from the cessation of business 
due to .fire. As regards the moneys 
paid under the main fire policies, being 
admittedly a receipt on capital account, no 
qftestion. was raised; but as to the moneys 
received under the use and , cccupancy 
policies the respondents disputed their 
liability to be assessed. The Supreme Court 
of Canada held that moneys paid by way 


of indemnity for {xoUtfl nd enmad but lost, 
were not profits and that, in the absence 
of a clear provision of law authorising 
such a course, there was no warrant for 
taxing such moneys. Their Lordships of 
the Judicial Committee held that the ‘loss 
of net profits’ receipt, was necessarily a 
revenue receipt of the business, it can 
be fairly said that it arose from the buoiness 
of the respondents, and being an income 
from a business had necessarily to be 
brought into account for determining the 
net income of the respondents for income- 
tax purposes. Their Lordships were of 
opinion that the Supreme Court had missed 
the true question at issue. “The real 
question", their Lcrdships observed, "was 
whether the insurance moneys in question 
constituted ‘income’ of the respondents 
within the meaning of the Taxation Act 
and not whether these moneys were ‘pro- 
fits’ of its business. Moneys which are 
not strictly ‘profits' of the business may 
yet be income of the tax- payer." Even on the 
question whether the moneys could be pro- 
perly described as ‘profits’, their Lordships, 
held following the reasoning of the House 
of Lords in G.iksten & Son, Ltd, v. Green 
(l»2t<,2K. B. 1»S; l«2s» A. 0. 380 that the 
opiDi:>n of the Judges of the Supreme Court 
was not correct. It may be noted that s 4 
(3) (») of the I.idian Income Tax Act, 
exempts only ‘any capital sum received 

in payment of any insurance 

policy ’ and that the principle laid 

down by ihe Judicial Committee in this 
case would therefore apply to India also. 

Power of Insolvency Court to 
decide questions of title. 

Most of me High Courts have had to deal 
with the question whether the Insolvency 
Court has power under s. 4 of the Provin- 
cial Insolvency Act to set aside transfers 
made by an insolvent more than two years be- 
fore his adjudication aud the preponderance 
of authority is in favour of the view that 
e. 4 is wide enough to confer such jurisdic- 
tion on the Insolvency Court. Some dis- 
tinction has been drawn between transfers 
which are void ab initio or fictitious and 
transfers which are genuine but intended 
to delay or defeat '• Hors. The matter 
came recently be ;ie Calcutta High 

Court in Sree Srt ^krishna Thakur 

V. Official Heceivt C W. N. 

Mukeiji and Quha, .... , after discussing 
the point at some length have agreed with 
the view of the majority that s. 4 confers 
lull' power to deal with all questions of 
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titl« M b«tw6«n the Offioisl Receiver and a 
stranger. Thie again was a case of a sham 
transaction and is not a direct authority 
for the view that even in the o&se of real 
transfers the Insolvency Oonrt can interfere 
under s. 4 though the judgment of Hukerji, 
J,. seems tp support that view. Guha, J., 
proceeds on the ground that s. 53 is npt 
applicable at all to oases where a person 
claiming to be in possession seta up a 
claim adverse to the insolvent and that 
snoh oases fall under s. 4, Whether the 
Infeolvenoy Oonrt can avoid real transfers 
effected more than 2 years before adjudi- 
cation is still not beyond doubt. 

Oas mains t whethen ‘Immovsable 

jpi*opd?t#y« 

Tue ddoisioQ of the J adioial Oommittee in 
The Montreal Lights Heat and Power Con* 
eolidated City of Outremont (1S6 1. 
O. 858— February 23, 1932; contains ai^ in- 
teresting discussion of the meaning of the 
expressions ‘immoveable property* and 
‘buildings* and decides a question of far 
reaching importance to Municipal Corpora* 
tions. The appellants agreed to supply 
gaie in the respondent Oity« and laid gas 
mains under the public streets of the 
Oity. The gas works of the appellants were 
situated in the c ity of Montreal. The 
qufstion that had to be decided was whe- 
tner the gas mains lying under the streets 
were ‘immoveable property* and whether 
the- appellants were liable for municipal 
and school taxes in respect of them. 
The Q lebec Oivil Code provided that '^prop- 
erty is immoveable either by its nature 
or by its destination or by reason of the 
object to which it is attached or lastly by 
determination of the law*, and that ‘lands and 
buildings were immoveabla by nature*. The 
last three of the four means provided in this 
definition being inapplicable, the question 
resolved itself to whether gas mains were 
immoveable by their nature. Tneir Lord- 
ships held that the term ‘buildings* 
covered constructions such as these 
gas mains and that these mains must be 
regarded as immoveable by their nature in 
the territory in which they were physi- 
cally situated and therefore, taxable 

subjects in the resp^ f^ity. In these days 

of economic depre|r municipal Oorpora- 

tions are sure to m ^ this decision of 
the J udicial Oommks^; 


VOlABtl IMm fit iBjtWfa 

Th««Mi of PiiUngton t. 
othert {Tinut, MukAk M) reamii!i u* -of 
our college days. The plaintiff, a lady^ 
went to watch a game of polo. While 
she was sitting in a chair provided for 
spectators and watching the game a pony 
got over the fencs surrounding the play 
groun ds and struck her and she lost her thumb. 
She sued the secretary of the club, a mem? 
ber of the Oommittee and the polo player 
whose horse hurt her, but unfortunately 
did not name the persons who had placed 
the seats where they were. The action was. 
dismissed. Tne Laic^ Journal in commenting 
upon this cas^ observes that the very 
danger of such occurrences casts a duty 
on those who set the seats at polo> grounds 
and make a charge for them, to decure that 
the visitors shall be out of the reach of 
any danger which can reasonably be ratici- 
pated and thinks that if the plaintiff had 
named the persons who had arranged the 
seats, the question of their negligence 
would have gone to the Jury. 

Acceptance of sifts t Burden of 
proof. 

Under the English Law acceptance of a 
gift is to be presumed until dis ent is signi- 
fied and this rule was held applicable to 
India in Muhammad Abdul, Nayeem y, 
Jhoti Mahton .(4i Ind. Oas. 389).' The 
wording of s. l2^ of the^Transfer -of Prop* 
erty Act is not quite consistent with such 
a presumption and the ruling in 41 Ind. 
Oas 38 ; w iS doubted by a Division Bench 
of the same High Oonrt (Patna) in Jamuna 
Prasad v. Sheorati Kiuir (78 Ind. Oas. 46s ) 
In a recent decision of the Allahabad High 
Oonrt, Anandt Devi v. Mohan Lai (193X) 
A. L J. 335), Sulaiman ana Young, JJ., had 
to consider the question. In their Lordships* 
view the provision contained in s. 122, that 
if the donee dies before acceptance the 
gift is void, makes it impomble to hold 
that there is a presumption of acceptance 
operating immediately upon the gift, 
whether known or unknown to the donee. 
The preponderance of authority is thus 
clearly against the view that the Bngiish 
rule applies to India. In Provinces like 
the Punjab where the Transfer of Property 
Act is not in force, the question must still 
remain open. 


THB BMD. 
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LAHORE HIGH COURT. 

Oivil Revision Petition No. 602 of 1931 
and 

Oivil Miscellaneous No. 680 of 1931, 
December 22, 1931. 

Harkison, J. 

I8HAR DAS— DBPaNDAvr— PariT/ONER 
versus 

AYA RAM — Plaintiff — Rcspondbmt. 

Civil Procedure Code {Act V of 1908), s 115, 0. 
XXIII, r. 1— Order allowing plaintiff to withdraw 
suit — Revision, competency of. 

Where a plaintiff is allowed to withdraw tho suit 
with liberty to bring a fresh one, if tho Court has 
given a considered decision that there is a formal 
defect in tho plaint and that if the plaintiff is not 
permitted to withdraw the suit with permission to 
bring a new suit he will be denied justice, the order 
allowing withdrawal cannot be challenged in revision 
under a. 115, Oivil Procedure Code. Buta Singh v. 
llardit Singh (2), Bisheswar Ahir v. Brijra Misser 
(12) and Kamta Singh v. Bhagwan Das (1.3), distin- 
guished. Lai Chand Mangal Sen v. Behari Lai Mehar 
Chand (1), and other cases referred to. 

Petition for revision of an order 
of the Subordinate Judge, Second 
OlasSj Ohiniot, dated the 9bh July, 1931. 

Messrs, Shamair Chani aud M. G. 
MahajaUf for the Petitioner. 

Lala Badri Das, R. B., and Mr, Balwant 
Eai, for the Respondent. 

Judgement. — In this case the plaintiff 
brought a suit praying for an iojunction 
restraining the defendant from building on 
a certain piece of land. Before issues were 
framed he put in an application asking for 
permission to withdraw his suit with 
liberty to institute a fresh one. He said 
that it had come to his knowledge that the 
defendant had actually finished his build* 
ing and contended that this constituted a 
formal defect. Permission was granted, the 
trial Oourt giving a definite finding in a 
long and reasoned order to the effect that 
there was a formal defect and that the suit 
as it stood was bound to fail on account of 
such formal defect. The plaintiff was 
allowed to withdraw the suit with liberty to 
bring a fresh one. 

From this order the present application 
for revision has been presented and Mr. 
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Badri Das has taken a preliminary objec- 
tion that under s. 115 read with Lai Chand 
Mangal Sen V, Behari Lai Mehr Chani (1) 
no such revision lies as there has not been 
any wrongful exercise of jurisdiction or 
failure to exercise jurisdiction or material 
irregularity in the exercise of jurisdiction. 
The question is not new and there is con- 
siderable divergence of authority thereon. 
The petitioner relies on Buta Singh v! 
Ila^dit Singh (2), Saif AH v. Chiragh Ali (3) 
and Ishar Das v. Lai (3), all Lahore 

cases, as also on Mahabir Prasad v. Moham- 
mad Ali Khan (5), Mahendre Ram v. Singi 
Lai (6), Pundalik v. Chandrabhan ('/), 
Punjushet v. Motiram Budhu (8) and 
Palikanji Chettiar v. Krishna Iyer (9), 
the latter rulings being of Madras, Bombay 
and Nagpur Courts. 

On the other side Mr. Badri Das relies on 
several rulings of the Allahabad High Oourt, 
Jhunku Lai v. Bisheshar Das (10), Ratan Lai 
V Mohamad Bamidullah Khan (11), both 
Division Bench rulings, Bisheswar Xhir v. 
Brijra Misser (12) and last of all Kamta 
Singh Y. Bhagwan Das (13), He also relies 
on Bansi Singh v. Kishun Lall Thakur (14) 

(1) 84 Ind. Cas, 259; 5 L. 288; A. I, R. 1924 Lah. 425* 
6 L. L. J. 558; 1 L, 0. 36 (P. B.) . 

(2) 124 Ind. Oai. 686; A. I. R. 1930 Lah. 175; Ind 
Rul. (1930) Lah. 558. 

(3) 68 Ind.Oas. 785; A. I. R. 1923 Lah. 97. 

(4) 90 Ind. Oas. 632; 7 L. L. J. 290; A. I. R. 1925 Lah 
497; 2 L. G. 151. 

(5) 103 Ind. Oas. 229; A. I. R. 1927 All. 704; 25 A. L. 
J.870. 

(6) 48 Ind. Gas. 197; 3 P. L. J. 651. 

(7) 43 Ind. Oaa. 346. 

(8) 94 lad. Oas. 777; A. I. R. 1926 Bom. 315; 28 Bom 
L. R. 440; 50 B. 192. 

(9) 94 Ind. Oas. 983; A. I. R. 1926 Mad. 863; 28 L 
W. 525. 

(10) 46 Ind. Cas. 71; 40 A. 612; 16 A. L. J. 495. 
^(U)^60Ind. Oas.899;^2^U. P. L. R. (A.) 403; 19 A. 

(12) 44 Ind. Cas. 4C^"?^OP. L. W, 233; 3 P. L. J 
630. 

(13) 106 Ind. Oas. 431; aT I. R. 1928 All, 98; 25 A 
L. J. 943; 50 A. 199, 

(14) 26 Ind. Oas, 293; 41 0. 632. 
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and Sant Singh t. Mubarak Singh (15) 
as explaining the very limited powers of the 
High Oourt on the revision side. The 
Privy Council authorities on the point are 
Amir Hasan Khan v, Sheo Bakhsh Singh (16) 
and Balahrishna Udayar v. Vaaudeva Aiyar 
(17), Ishar Das v. Lai Singh (4) and Sat/ 
Ali V. Chiragh Ali (3) are both earlier than 
Sant Singh v, Mubarak Singh (15), It is true 
that both Ishar Das v, Lai Singh (4) and 
Buta Singh v, Hardit Singh (2) definitely 
refer to and disagree from Jhunku 
Lai V, Bishtshar Das (10). The question 
to tne appears to be whether the Oourt, in 
deciding however wrongly and however 
whimsically, [to borrow an expression from 
the Privy Council judgrnent of Balakrishna 
Udayar v. Vasudeva Aiyar (17)] that there 
is a formal defect, can be said to be exercis- 
ing its jurisdiction with material 
irregularity. If the word “discretion” be 
substituted for “jurisdiction’ the whole 
aspect of the question changes and this is 
in effect what Counsel for the petitioner 
wishes me to do. In my opinion the Court 
exercised jurisdiction in the first instance 
when it entertained the application, it 
exercised jurisdiction throughout the pro- 
ceedings and finally it did so when it 
decided the matter. Had it not decided the 
matter, as in Kamta Singh v. Bhagwan Das 
(13), it might be said that there was a 
lailure to exercise jurisdiction, but where it 
decided it in terms, I do not think that it 
is within my powers to consider whether 
the decision was right or wrong. Bisheswar 
Ahiry.Brijra Mister (12) lays down that 
if the Court has not stated whether there is 
a formal defect or not and has given 
permission without doing so, the High 
Oourt will go into the question on revision. 
The rider to this appears to me to be that 
if the Oourt has stated that there is a formal 
defect the High Court will not go into the 
matter. The decision may be erroneous in 
law or fact, but the alleged error does not 
create a question of jurisdiction. I think it 
is possible to distinguish this case from 
Buta Singh V. Hardit Singh (2), for there 
the Court did not hold in terms that there 
was a formal defect but merely that the 
plaintiff had failed to plead a certain ground 
or basis for his claim. It did not go cn to 


(15) 106 Ind. Oai. 901; 9 L. 308; 29 P. L. R.42; 10 L, 
L. J. 51; A. I. R. 1928 Ltf 0. 

(16) 1 1 9. 6; 11 LA. ^ Sar. P. 0. J. 559; Rafiqm 

A Jackson a P. O, No. 

(17) 40 Ind. Oas, 650; 4ra7793; 15 A. L. J. 645; 2 P, 

L. W. 101; 83 M. L. J. 69; 26 O. L. J. 143; 19 Bom. L 
R. 715; (19l7) M. W. N. 628; 6 L. W. 501; 22 0, W. N 
50; 11 Bur. U T. 48; 44 1. A. 26l (P. 0 ). ’ 


say in so many words that this constituted a 
formal defect though it treated the failure 
as such a defect. Here there is a definite 
finding that there is a defect and the giving 
of that finding is the exercise of jurisdic- 
tion. I cannot see how it can be said that 
the grounds on which it is attacked by Mr. 
Shamair Oband, amount to anything more 
than an allegation that mistakes have been 
made in law and fact in coming to that con- 
clusion and I find that the words 'material 
irregularity in the exercise of jurisdiction* 
are entirely out of place as describing the 
function or activity of the Court in exercis- 
ing its discretion or in deciding that it will 
do so. It is as if a man had a license to 
shoot and it were contended that he acted 
in contravention of his licensebecausehedid 
not shoot straight. The Court is given discre- 
tion by 0. XXIII, r. 1. It has used it, says 
Mr, Shamair Chand, wrongly or unwisely or 
perversely. Perhaps it has, but not without 
juiisdiction. Whatever the reasons for the 
alleged mistake and however grievous that 
mistake may be, I do not think that O. 
XXllI, r. 1 has been transgressed in any way. 

I hold, therefore, that where and if the 
trial Court gives a considered decision that 
there is a formal defect in the plaint, 
and that if the plaintiff is not 
permitted to withdraw the suit with 
permission to bring a new suit he will be 
denied justice, that decision cannot be 
challenged on revision as not coming 
within the scope of s. 115, Code of Civil Pro- 
cedure. 

The petition for revieion is dismissed with 

COStP. 

A. petition dismissed. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 368 of 1931. 

January 2, 1932. 

SaADi Lil, C, j. 

ARUR SINGH— QoAEDiiN—PaxiTioNEa 
versus 

GUP. BAKHSH SINGH-Minob— 

RS:PONl>BMr. 

Quardians and Warda Act (VIII of 1890), ts. Si, iS 
— Benami hate by guardian— Summary order 
directing guardian to deposit lease money in Court, 
legality of. 

Where a guardian leased to his brother-in-law a 
plot ot land belonging to the minor and the Court, 
holding that the lessee was merely a benamidar for 
the guardian, called upon the latter to deposit the 
lease money in Oourt; 

Held, that the claim made against the guardian 
could be sustained only on the basis of a contract 
or a quasi contract as the amount was not recoyerabls 
from the guardian in his capacity as such, and tha 
claim could not, therefore, be eiuorced in a sum- 
mary manner but only by way of a suit, [p, 3, coL 1.] 
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Petition for Revision of an order of the 
Senior Subordinate Judge, Amritsar, dated 
the 23rd of March, 1931. 

Mr. Arjan Das, for the Petitioner. 

Mr. J. L. Kapur, tor the Respondent. 

Judgment.— In March and April 1930, 
a plot of land belonging to the minor, Our- 
bakhsh Singh, was given on lease to one 
Mit Singh who is said to be a brother-in* 
Jaw of the minor’s guardian, Arur Singh. 
The Subordinate Judge, holding that Mit 
Singh was merely a benamidar for Arur 
Singh, has called upon the latter to deposit 
the lease money in Oourt. 

The question for determination is whe- 
ther the Oourt can enforce the payment of 
the money by a summary remedy or should 
refer the minor to a regular suit. Now, the 
only provision of the law, which has scma 
bearing upon the question, is that contain- 
ed in s. 31 of the Guardians and Wards Act, 
which authorises the Oourt to direct the 
guardian to pay into the Oourt the balance 
due from him on the accounts exhibited by 
him. It h«B, however, been held by the 
Calcutta High Oourt in Jagan Nath v. 
Mahesh (1) that the ‘balance due’ means 
the balance due as shown by the guardian 
in his accounts, and not the balance found 
by the Oourt on an examination of the ac- 
count, and that the payment of this latter 
balance cannot be enforced under s. 45, 
The same view has been taken by the Mad- 
ras High Oourt in Hari Krishna v. Govin- 
darajulu (2). On the other hand, the Allah- 
abad High Oourt has expressed the opinion 
that the ‘balance due* does not mean the 
balance shown by the guardian to be doe 
from him in the accounts exhibited by him, 
but the balance which is found by the 
Oourt to be due from him upon the basis of 
a true and just account, and the Oourt can 
enforce the payment of the'balance so found 
due, by means of the procedure prescribed 
by B. 45, and is not obliged to refer the 
minor to a regular suit: vide, Sita Ram v. 
Oobindi (3), 

It is unnecessary to cjioose between the 
two views enunciated above, because it is 
not disputed that no accounts were exhibit- 
ed by the guardian on the basis of which 
the money was found to be due from him. 
Indeed, the amount was not recoverable 
from the guardian in his capacity as such 
The claim made against him can be sustain- 
^^^1) 36 Ind. Oaa. 286; 21 0. W. N. . 618; 25 0. L. J. 

50 M. L. J. 273; 23 L. W. 420; 
(1926) M. W. N. 369; A. I. R. 1926 Mad. 478. 

^ 4Sei»A.L.J.S85;A.I. 


ed only on the basis of a contract or a 
quasi contract, and such claim cannot be 
enforced by a summary remedy. 

1 accordingly hold that the order of the 
trial Judge directing the applicant to de- 
posit the money in Court was without juris- 
diction and must be quashed. I accept the 
application for revision and direct the res- 
pondent to pay the costs incurred by the 
applicant. 

A. Application accepted. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 1112 
of 1931. 

December 22, 1931. 

Addison, J. 

FAKIR MUHAMMAD-Gdaedian— 
Appeldant 
versus 

Musammat BHAKI and anothbb— 
Rbsponbbnts 

Guardians and Wards Act (VIII of lS90),ss. 35, 
36, 1,0, 1,1 — Application for discharge of guardian — 
Power to go into accounts, and compel payment 
of amount found due — Proper procedure. 

On an application under the Guardians and Wards 
Act for tlie discharge of a guardian the Court has no 
power to enquire into the correctness of the account 
submitted bjr the guardian and compel him to pay 
the amount found duo by the Oourt. This can bo 
done only by a suit under ss. 35 and 36 of the Guardians 
and Wards Act. Bathina Subbaram lieddi r, 
Ganesam Paltabhirami Reddi (2), followed. Sita 
Ram V. Govindi (1), dissented from. [p. 4, cols. 1 & 
2-1 

Miscellaneous First Appeal from an order 
of the Senior Subordinate Judge, Gujrat, 
dated the 14th February, 1931. 

Mr. Fakir Chand, for the Appellant. 

Ohaudbri Nazir Hussain, tor the Respou" 
dent. 

Judgment. — The appellant Fakir Mu- 
hammad was appointed guardian of the 
miner Sultan on the 3oth March, 1920. He 
was called upon on the 1st of August, 1924, to 
declare what was the income from the 
minor’s property and when he had done so, 
the Judge ordered that there was no neces- 
sity to put in annual accounts as the income 
was very small. 

On the 28th January 1929, Fakir Muham- 
mad applied to be discharged from the 
guardianship stating that he had enough 
work of his own and that the minor had 
ceased to live with him. The Judge, by 
order dated the 21sjt^of February, 1929, 
directed the guardiat^.^file an account of 
the income and expenditure before he 
could be discharged. This was done al- 
though he had been previously excused 
from doing so on the ground that the in- 
come was insignificant. The guardian put 
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in a statement of account shovrisg an ex* 
penditure of Rs. 3,2e4. On the 12tb of April. 
1930, the Judge accepted the guardian’s 
resignation, directed the accounts to be 
sent to the Tahsildar lor scrutiny and it 
was added that the question of the guar- 
dians’ discharge would be gone into on 
receipt of the Taheildar’s report. The 
Tahsildar reported that the income was 
Re. 2,277 for all the years in question. 
The Tahsildar also reported that prima 
iacie the expenditure appeared to be cor- 
rect. The Judge has now written a long 
order to the effect that Rs. 1,385 are due 
by the guardian to the minor and that he 
will be discharged only on his paying that 
sum for which he was given.a month’s time. 
Against this decision the guardian has 
appealed. 

It seems to me that this is an order passed 
under s. 40 of the Guardians and Wards Act 
and that therefore an appeal lies under 
s. 47 (h). I accept the appeal for the fol- 
lowing reasons:— 

It has been laid down by the Calcutta 
and Madras High Courts that a Court should 
not hold an enquiry under the Guardians 
and Wards Act into the correctness of the 
accounts put in or determine what amount 
was really due by the guardian to the minor 
as the whole scheme of the Act provided 
for matters of this kind being disposed of 
byway of a suit by the minor or his next 
friend against the guardian and not by way 
of proceedings under the Act. Only one 
of these authorities, namely, Bathina Subba- 
rami Rtddi v. Ganeaam Pattabhirami Reddi 
(1) need be referred to for this proposition. 
It is also said there that under s. 41 (4) the 
Court is not bound to declare the guardian 
discharged from his liabilities and so is not 
bound to make an enquiry into the correct- 
ness of the accounts filed by him. The 
Allahabad High Court has taken a contrary 
viev : see Sita Ram v. Govindi (2). The 
question does not appear to have come 
directly before this Court. 

In my judgment the Court must take the 
accounts as they are put in, but it need not 
discharge the guardian from liability. He 
was properly discharged from the office of 
gurdianship under s. 40 but that does not 
mean that he must also be discharged from 
his liabilities under s. 41 (4). In this case 
as the Court has not found that the ac- 
counts put in are X ''rrect, it should have 

(1) SOInd Ca8.592; 458; 22 A. L. J. 585; A. I, 

R. 1924 All. 593. ’ 


(2) 97 Ind.Oae. 578; 50 M. 80; 51 M. L. J.249; (1926) 
M. W. N. 695; 24 L« W. 525; A. I. R. 1926. Mad. 
977. 


refused to discharge him from his liabil 
ties to account to the minor, but it has no 
power to compel him to pay the sum of 
Rs. 1,385 into Court on behalf of the minor. 
That can be done only by a suit under the 
provisions of ss. 35 and 36 of the Guardians 
and Wards Act. 

There is another reason in this case why I 
think that an order should not be made that 
the guardian should pay the sum refer- 
red to into Court and that is that the evi- 
dence is very summary on either side. I 
would be very loath to declare the guardian 
liable to the extent indicated on such evi- 
dence. 

I, therefore, accept the appeal, set aside 
the order of the Court below directing the 
guardian to pay Rs. 1,385 into Court and 
substitute for it an order that the guardian 
be discharged from his office but not from 
his liabilities. 1 make no order as to costs. 

A Appeal allowed. 


LAHORE HIGH COURT. 

Civil Revision Petition No, 112 of 1930, 
January 14, 1932. 

Bboadwav, J. 

Khwaja ABDUL GHANI— J odqmbnt- 
dbbtor — Pbtitionbb 
versus 

SIMLA BANKING and INDUSTRIAL 
Co., Ltd., SIMLA .*nd otbes— 
Deorbb holdbus — Rbbfondbnts. 

Civil Procedure Code (Act V of 1908), ss. i7,151 — 
Court-sale— Judgment-debtor leasing premises after 
sale — Power of executing Court to issue prohibitory 
order to judgment-debtor and tenant. 

Where, aubsequeut to a Court-sale but before the 
confirmation of the sale, the judgment-debtor leases 
the premises sold, the Court has inherent power 
under 8.151, Civil Procedure Code, to issue a pro- 
hibitory order to the tenant and the judgment-debtor 
restraining them from paying the rent and receiving 
the rent, respectively. Sukhdeo Das v, Rito Singh (1), 
referred to. 

Petition for Revision from an order 
of the Senior Subordinate Judge, Simla, 
dated the 27th October, 1929, 

Mr. Nawal Kishore, for the Petitioner. 

Mr. Prem Nath, for the Respondents. 

Judgement. — The Simla Banking and 
Industrial Company Limited obtained a 
decree against Khan Bahadur Abdul Ahad 
of Simla on the 9th July, 1924. In execu- 
tion of that decree a house named ‘Dixie’ 
in Simla was attached and brought to 
sale. The sale was held on the 26th J on 
1929 and the property was knocked dow 
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to one Banwari Das as the highest bidder. 
The 16th of August 19i9 was fixed for 
further proceedings in the matter. Oa 
the 27th July, 1929, the auction- purchaser, 
Banwari Das, put in au application in the 
Court of the Senior Subordinate Judge, 
Simla, in which it was pointed out that the 
applicant was the auction-puroharser of 
the premises sold, i. e., the house named 
‘Dixie’, that no objection whatever had been 
filed to the sale and that as thirty days 
had elapsed the sale would hare to be 
confirmed. It was further pointed out that 
subsequent to the sale, on the 7th of July 
1929, the judgment-debtor bad leased the 
premises sold and had realised a portion 
of the rent which, in accordance with the 
practice in Simla, had .to be paid in advance. 
Banwari Das alleged that the rent in its 
entirety would be due to him inasmuch 
as, on confirmation of the sale, bis right, 
title and interest in the property would 
take effect from the date of the sale itself, 
i. e , the 26th June 1929. He, therefore, 
prayed that the case should be heard that 
day i e., the 27th July, or on the following 
Monday the 29th July, instead of the Ibth 
of August. 

The Senior Subordinate Judge passed 
an order on this application to the effect 
that he was unable to hear the case before 
the date fixed, but that, if the applicant 
paid in the necessary procese-fees, pro- 
hibitory orders wjuld issue to the judg- 
ment-debtor and the tenant. Banwari Das 
paid in the necessary process-fees and 
prohibitory orders ware actually issued. 
Ultimately the tenant paid the remainder 
of the rent into Court. 

The judgment-debtor through his agent 
objected to the course adopted by the 
Court urging .that the prohibitory orders 
issued were ultra vires. This objection 
was dismissed by the Senior Subordinate 
Judge on the 27th October, 1929, where- 
upon this petition for revision was filed on 
behalf of the judgment-debtor, and 1 have 
heard Mr, Nawal Kishore at length in sup- 
port of it. 

It has been urged that the prohibitory 
orders could not have been lawfully 
issued under O. XXI, r. 46, and 
that they also could not have been issued 
under s. 47, Civil Procedure Code, a con- 
tention that appears to be correct and 
has been admitted to be so by Mr. Prem 
Nath for the respondent who has con- 
tended, however, that the order is covered 
by B. 151 of the Civil Procedure Code. 
Section 151 merely recognises the inherent 


powers of a Court to make such orders 
as the ends of justice might require. In 
Sukhdeo Das v. liito Singh (1), it was held 
that a Court could, under this section, 
direct an auction-purchaser, in a case where 
he had paid the purchase-money and subse- 
quently withdrawn it from the Court on 
the sale being set aside, to pay back the 
money into Court on the sale being con- 
firmed in appeal. In my judgment the 
Court would be justified in protecting the 
interests of an auction- purchaser when 
justice required that to be done and, there- 
fore, an order of this nature could lawfully 
be passed under e. 151, Civil Procedure 
Code. 

It is true that the learned Senior Sub- 
ordinate Judge referred to no section or 
rule of the Civil Procedure Code in his 
order directing the issue of the prohibi- 
tory orders. As his order could not be 
covered by either s. 47 or O. XXf, r. 46, 
Civil Procedure Code, 1 think it can and 
must be held that the learned Senior 
Subordinate Judge acted in the exercise 
of his inherent powers which have been 
recognised by s. 151, Civil Procedure 
Code. An order under this section is not 
open to appeal and in the present case 1 
am unable to see any reason whatever for 
interfering in revision. 

The petition is therefore dismissed with 
costs. 

A. Petition dismissed. 

(\) 39 Ind. Oas. 76.3; 2 P. L. J. 361; 1 P. L. W. 
551. 


LAHORE HIGH COURT. 

Criminal Revision No. 698 of 1931. 

January 26, 1. 32. 

Shadi Lal, C. J., and Monbob, J. 

E M PR ROR— Pbtitionbb 
versus 

C. BARWICK— Aooosbd— 

EBiPONDBNT. 

Criminal Procedure. Code {Act V of 1898), st. 306,307 
—Jury trial— Disagreement between Judge and Jury 
— Duty of Judge— English and Indian Law-Refer- 
ence to High Court— Power to interfere where verdict 
is not perverse or manifestly wrong— Criminal trial— 
Medical examination, necessity of—Investigation,dtlay 
in, effect of. 

The absence of an early medical examination in the 
case of crimes of violence must be regarded as a very 
unsatisfactory feature of the prosecution ca8e.[p. 6, col. 
2 ] 

It is not proper to abandon an investigation and 
resume it after some days, ar^^elay of this kind may 
cause serious prejudice to afraecused person by giv- 
ing time to the witnesses to bring their evidence to 
harmony, by making identification less certain and by 
interfering with the preparation of the defence, [p. 
7, col. 1.1 
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At liti on' the prosecution to prove the case 
against the accused, if this has not been dout it is not 
legitimate to draw any inference against the accused 
based on a criticism of the defence, [p. 7, col 2,1 

In a trial by Jury the position of a Judge in India 
differs from that of a Judge in an English Court who 
it merely an instrument for passing a sentence or 
directing a release once a verdict it given. In India 
under the mandatory provisions of ss. 306 and 307, 
Criminal Procedure Code,the Judge must make up his 
mind whether he agrees or disagrees with the verdict 
and in the latter case form an opinion on the neces- 
sity for the ends of justice of submitting the case to 
the High Court. Ramdaa Rai v. Emperor (1), 
commented upon. [p. 8, col. 1.] 

Where a case has been referred under s, 307, 
Criminal Procedure Code, it is the duty of the High 
Court after considering the entire evidence and 
after giving due weight to the opinions of the Ses- 
sions Judge and the Jury to acquit or convict the 
accused. It is not necessary that the verdict should 
be perverse or clearly or manifestlv wrong. 
Emperor v. Lyall (2), Emperor v. Annada Charan 
Thakur (3), referred to. 

Oase referred by the Seasiooa 
Judge, Lahore, with hia No. 1063, dated the 
22nd May, 193). 

Mr. Vea Raj Sawhney, Public Prosecu- 
tor, for the Petitioner. 

Meaere. Behari Lai and Daulat Ram 
Kalia, for the Respondent. 

Monroe, J. — The facts of this oase as 
alleged by the witnesses for the prosecution 
are briefly as followe. On the 12th of Novem- 
ber, 1929, five boys, Eehar Singh, now 
aged about 13, P. W. No. 2, Jogindar, now 
aged 8, P. W. No. 5, Rajindar Singh now 
aged 8, P. W. No. 6, Sher Mohammad, now 
aged 10, P. W. No, 3 and Gulwant, now 
aged 7, P. W No. 4, were going home from 
Bibiwals School shortly after 4 p. u., to get 
to their homes at Joganaud village. They 
bad to cross a bridge over the canal and as 
they approached the bridge they saw an 
Englishman who had a bicjcle resting at 
the bridge; he seized Kehar Singh, P. W. 
No 2 and Sher Mohammad, P. W. No 3, 
each by the neck and driving the other 
three bop in front of him brought all five 
to some bushes close by; Sher Mohammad 
then ran sway; the accused made the other 
four boya take their trousers off and then 
committed sodomyon them severally and 
successively during the next few minutes; 
Sher Mohammad called out and the 
accused hearing the cries dismissed the 
boys; the cry attracted two persona Bhsg- 
wan Singh, P. W, No. 10 and Sant Singh, 
P. W. No. 7; the accused ran to hia 
bicycle and rode away. Each of the four 
boya who was ma^eated states that he 
told bis parents on ^s return home; Sher 
Mohammad states that he went home and 
told no one. 
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For purposes of identification other 
witnesses have given evidence for prosecu- 
tion, namely Santa Singh, P. W. No. 7, 
Bbsgwan Singh, P. W. No. 10, Eishna, 
P. W. No. 11, a boy of 12 years, and Ehair 
Din, P. W. No. 12. All of these persons 
are alleged to have seen the accused at or 
near the place of occurrence. Their evi- 
dence is discussed later. 

The accused was accordingly charged 
under s. 367 of the Indian Penal Code and 
was tried before the Sessions Judge and a 
Jury at Lahore and on the 11th of May, 
1931, the Jury by a majority found the 
accused guilty, though the learned Sessions 
Judge believes that the verdict of the Jury 
was considered and honest, he considers 
that the case against the accused was not 
proved and he has accordingly referred the 
matter to this Oourt under s. 307 of the 
Oode of Oriminal Procedure. The learned 
Sessions Judge has examined the evidence 
in hie judgment and states that he has come 
to the conclusion, first, that it has not been 
shown that anyone committed any of the 
offences with which the prisoner is charged 
and, aecondly, that, on the assumption that 
the offence has been committed, the identi- 
fication of the accused as the person who 
committed the offence has not been 
effected. 

The four boys, Eehar Singh, P. W. No. 
2, Qulwant, P. W. No. 4, Jagindar, P. W. 
No. 5, and Rajindar, P. W. No. 6, the 
subjects of the actual offence are witnesses 
for the prosecution and their evidence, is 
in part corroborated by Sher Mohammad, 
P. W. No. 3, who, by reason of his running 
away, was not actually present during the 
whole period when the accused was with 
the other boys. 

Fszal Earim, P. W. No. 9, the Head Cons- 
table in charge of the oase did not imme- 
diately on the making of the report have 
the boya exemined by a doctor. To any- 
one putting faith in the description of the 
offences as given by the boys such an exa- 
mination would at once have suggested 
itself SB an obvious means of having that 
Btory corroborated. The value of an early 
examination in connection with crimes of 
violence ia so well-understood in this 
country that the absence of such examina- 
tion in the present case must be regarded 
as a very uuaatisfaotory feature. 

The record shows that there ia no material 
difference in the several accounts of what 
happened, but after a careful consideration 
of the details of the aotual commission of 
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the offence I hare come to the oonolaeion 
that the story as related is not credible. 
While it is almost certain that some inci- 
dent took place in which one or more of 
these boys and a man, probably a Enropeon, 
took part, imagination has operated in the 
complication of the story told by the boys 
to such an extent that it is not, in my opi- 
nion, possible to come to any definite con- 
elusion about what did actually take place. 
It is remarkable that though four of the 
boys state that they told their respeotire 
parents of the incident not one of thfse 
parents made a report to the Police, nor did 
Bhagwan Singh, P. W. No. 10 or Santa 
Singh P. W. No. 7, both of whom state that 
they vere present immediately after the 
incident. The First’Information Report was 
in fact made on the 13th of Noyember on 
what, in urging that it should be neglected, 
the learned Oounsel for the prosecution 
very properly described as third or fourth 
hand evidence. I, therefore, agree with the 
opinion of the learned Sessions Judge 
when he saye,“l am not able to find that the 
offences with which the prisoner has been 
charged were committed by any body, 
though as already stated I think that some 
extraordinary incident did occur.” 

The investigation of the case and the 
identification of the accused now come to 
be considered. The date alleged for the 
offence is the 12th of November, 1929. The 
Police received information on the 13th and 
the Head Constable, P. W. No. 9, commen- 
ced his enquiry on the 13th or 14th. He 
abandoned it after two days and did not 
resume it again until the 26th of December. 
A delay of this kind causes serious pre- 
judice to an accused person. It gives time 
to witnesses, even those who may not 
actually be dishonest to bring their evidence 
into harmony. It tends where identification 
is necessary to render it less certain and, 
above all, it may interfere with the pre- 
paration of the defence An accused per- 
son who is charged shortly after the com- 
mission of an offence may then have no 
difficulty in recalling what he was doing at 
the time of the offence and may have the 
advantage of the fresh recollection of the 
persons in whose company he may have 
been at that time. Few people whose life 
is not a monotonous routine could always 
recall what they had been doing at a par- 
ticular moment six weeks previously. The 
long delay in the present case seems to 
have afforded to Soba, the father of Kehar 
Sing^h, P. W. No. 3, an opportunity for dis- 
eussing the identify of the accused with 
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some of the witnesses who took part in the 
identification. 

When on the 26 th of December the Head 
Oonstable, P W, No. 9, resumed his activi- 
tives he again went to Joganand village 
and ‘‘picked up” 8her Mohammad, P. W. 
No, 3 Kehar Singh, P. W. No. 2. Khair 
Din, P. W. No. 12, Santa Singh, P. W. No. 7, 
Sita Ram, P. W. No 13, the School Master 
at Bihiwals, and Bhagwan Singh, P. W No 
10, or he sent a constable to bring these 
persons to Bhatinda where the accused 
lived He makes both statements. He 
took these persons to the Bhatinda Qasba 
where the Railway Officials of the station 
were collected for sports. It is significant 
that he does not mention that Soba Singh, 
father of Kehar Singh, was also of the 
party, especially in the light of the evidence 
of Sher Mohammad who in speaking of the 
visit to the Qasba says “Soba Singh, father 
of Kehar Singh, also picked him (t c., the 
accused) out because he had seen him 
before”. The evidence of Kehar Singh 
himself is to the same effect; he says ‘‘my 
father told me many times that he had 
seen the prisoner before”. Two witnesses, 
Sher Mohammad, P. W. No. 3 and Khair 
Din, P. W. No. 12, testify to the presence 
of Kishna, P, W, No. II, in this party, 
though the Head Oonstable himself does 
not mention him. It is curious that so 
maty persons should have been collected 
by the Head Oonstable at the scene of the 
arrest and that Soba Singh who had no 
first hand connection with the occurrence 
should have been allowed to interfere. 

[His Lordship after discussing the pro- 
secution evidence as to identification and 
holding that it was worthless proceeded 
as follows]: — 

On the view that I lake of the case it is 
unnecessary to discuss the evidence of 
defence in detail. Like the rest of this case 
it is not satisfactory but as it lies on the 
prosecution to prove the case against the 
accused, and this has not been done, it 
would not be legitimate to draw any in- 
ference against the accused based on a 
criticism of the defence. 

The learned Counsel for the prosecution, 
who frankly admits that the whole investiga- 
tion of this case is very unsatisfactory, has, 
nevertheleps, urged on this Court that the 
Sessions Judge would have been well- 
advised to accept the jj^rdict of the Jury. 
As I understand his argument, it is that 
there is some special sanctity attaching to 
the verdict of the Jury, both when the 
verdict is unanimous and when it is that 



8 BMPBBOS V, 

of a majoritT, but this is clearly not the 
lav; as the unequivocal wording of theeec- 
tioDB of the Code of Oriminai Procedure 
which deal with the matter showe. Section 306 
(1) provides that “when in a caee tried 
before the Court of Seeeions, the Judge 
does not think it neceesary to express dis- 
agreement with the verdict of the Jurors or 
a majority of the Jurors, he shall give 
judgment accordingly" and s. 307 (1) pro- 
vides that “if in any such case, the Judge 
disagrees with the verdict of the J urors or 
of a majority of the Jurors on all or any of 
the charges on which any accused person 
has been tried and is clearly of ; opinion 
that it is necessary for the ends of justice 
to submit the case in respect of such 
accused person to the High Court, he shall 
submit the case accordingly, recording the 
grounds of his opinion." The mandatory 
nature of both sections should be 
noted. A duty is cast on the Judge of con- 
sidering the verdict. He is not like a 
Judge in an English Court, an instrument 
fur passing a sentence or directing release 
once a verdict is given. He must make up 
his mind whether he agrees or disagrees 
with the verdict and in the latter case form 
an opinion on the necessity for the ends of 
justice of submitting the caee to the High 
Court. There is a note at page 727 of 
Bohoni’s Code of Criminal Procedure which 
appears to support the contention of the 
learned Counsel: the heading of this note 
commences “Reference should be made 
only when the verdict of the Jury is man- 
ifestly wrong". This statement read alone 
is, in my opinion, misleading and in its 
literal sense unwarranted by the words of 
the Code. Read with qualifications, it 
could no doubt be justified; and if the re- 
mainder of the heading referred to is given 
full weight, it appears that the words 
“manifestly wrong" are, in effect, qualified; 
the heading continues “and not in every 
case of doubt nor in every case in which 
a view different from that of the Jury can 
be entertained." This heading is quoted 
from the judgment in Ramdas Rai v. 
Emperor (1) which is cited in the following 
note. The note states that in this case the 
Jury^ acquitted the accused and that the 
Sessions Judge disagreeing with the verdict 
referred the case to the High Court. A 
perusal of the oasq^tself shows that what 
actually happened was that the accused 
were convicted and the Sessions Judge 
sentenced each of them to nine years’ 

(1) 117 Ind. Oas. 173; 8 Pat. 344; 10 P.L. T. 40P; 30 
Or. L. J. 721 : A. I. R. 1929 Pat. 313. 
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imprisonment, remarking that while he dis- 
agreed with the verdict, it was a reasonable 
one and he accepted it without hesitation. 
There was accordingly no reference to the 
High Court under s. 307 (1) but an appeal 
by the accused against his conviction on the 
ground {inter alia) that the Judge could not 
convict the accused because of the provi- 
sions of B. 306 (1), It, therefore, appears 
that the comments on the effect of s. 307 
(1) were obiter: the condition that the Judge 
should be clearly of opinion that for the 
ends of justice a reference was necessary 
was not fulfilled. 

In the present case the Sessions Judge 
not only disagrees with the verdict of the 
Jury, but after an examination of all the 
evidence finds that the prisoner has not 
been proved to have committed any of the 
three offences with which be has been 
charged. It is not in accordance with 
general principles of the Oriminai Law, 
much less is it consonant with the ends 
of justice that a person against whom an 
offence has not been proved should be 
convicted and punished for it. In my 
opinion, the Sessions Judge forming the 
view that he did, had no option but to refer 
this case under s. 307 (1). 

The case having been referred it is the 
duty of this Court after considering the 
entire evidence and after giving due weight 
to the opinions of the Sessions Judge and 
the Jury to acquit or convict the accused, 
lathe Emperor y. Ly all (2), it was contend- 
ed on the authoriiy of several reported 
cases that the High Court was bound to 
act in accordance with the unanimous 
verdict of the Jury, unless it was shown to 
be perverse or clearly or manifestly wrong. 
The learned Judges pointed out that since 
these decisions had been given the terms 
of s. 307 had been altered to their present 
form. We have here a probable source 
for the obiter dictum in Ramdaa Rai v. 
Emperor (1), but, be that as it may, Prinsep 
and Stephen, JJ., laid down that in the 
case of an acquittal it is not necessary for 
the prosecution to show that the opinions 
of the Jury are perverse or clearly and 
manifestly wrong as was held in the oases 
cited to them which were decided before 
the law was amended in 1896 and expressed 
as it now stands. In Emperor v. Annada 
Charan Thakur (3) Casperez, J., said “it 
would have been an obvious disregard of 
duty to have thrown out this reference 

(2) 29 0.128; 6 0. \V.N.253. 

(3) 2 Ind. Oas. 497:36 0. 629; 13 0. W. N. 757; 9 0. 
L. J. 638; 1# Or. L. J. 3?. 
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merely because it might be argued upon 
the face of the charge to the Jury that the 
yerdict was not altogether an unreasonable 
one”. If 8. 307 requires a commentary, 
it may be found in these cases, with which 
the dictum ia Ramdas Rai v. Emperor (1) 
is not consistent. 

I have considered the entire evidence and 
I have endeavoured to give due weight to 
the opinions of the Sessions Judge and the 
Jury. For the reasons already given I find 
that the case is not proved and I would 
acquit the accused. 

Shad! Lai, C. J.— I concur. 

A. Accused acquitted. 


LAHORE HIGH COURT. 

Oriminal Miscellaneous Petition No. 231 
of 1931 

January 8, 1932. 

Tbk Chand, J 

BRAHMU DUTT— Acooshd— Pbtitionbr 
versus 

EMPR ROR— Respondent. 

Criminal Procedure Code {Act V of 1898)^ 8. 520 — 
Magistrate handing over judicial record to person to 
be examined as witness — Impropriety --Ground for 
transfer. 

It ia highly improper for a Magistrate or his 
officials to allow the judicial record of a pending case 
to be removed from the Oourt’and^handed over to a 
person who is to bo examined as a witness in the 
case. [p. 9, col 2; p. 10, col. 1.) 

An incident like this is such as to raise a reasonable 
apprehension in the mind ot the accused that bo will 
not have a fair and impartial trial and is a sufficient 
ground for transfer, [ibid.] 

Petition for transfer of the case from the 
Oourt of the Magistrate, First Class, 
Sialkot. 

Mr. Chiranjiva Lai, for the Petitioner. 

Order. — This is an application for 
transfer of a case under s. 108 of the Orimi* 
nal Procedure Code, pending against the 
petitioner in the Oourt of Syad Nisar Qutab, 
Magistrate First Glass, Sialkot, to a Oourt of 
competent jurisdiction in another district. 

Various allegations were made in the 
application and the adffidavit filed in 
support thereof, but the only one which 
requires consideration is that contained in 
pars. 7. It appears that the main defence 
of the petitioner was that the case was a 
false one and had been started against him 
at the instance of the Superintendent of 
Police of Sialkot District, whose displeasure 
the petitioner had incurred, by reason of 
his failure to comply with the Superintend- 
ent 8 wishes not to hold a certain meeting. 
For the defence a number of witnesses, 


including the Superintendent of ^ Police 
were called. Most of the defence witnesses 
had been examined on the 6th of October, 
1931, and the case adjoured to the 23rd, 
when the Superintendent of Police and the 
remaining witnesses for the defence were 
to be examined. It is alleged in the 
affidavit that on that date when the case 
was called at about 11 i. u. the judicial 
record was not forthcoming in the Oourt. 
The Reader stated that the record had been 
sent for by th3 Superintendent of Police 
and that it had not been returned to him. 
“At this”, it is alleged. In the affidavit 
‘ the petitioner’s Oounsel protested against 
the sending of the record to the Superint- 
endent of Police and asked under whose 
authority the judicial record had been sent 
to a witness before his examination in 
Oourt. To this objection of the petitioner’s 
Oounsel the learned Magistrate made no 
reply. After waiting for about half an 
hour the Naib Oourt brought the record 
and handed it over to the Magistrate. The 
Naib Oourt admitted in Oourt that the file 
had been sent for by the Superintendent of 
Police as he wanted to examine the deposi- 
tions of the defence witnesses that 
had been recorded at the previous 
hearing of the case." A copy of this 
paragraph was sent to the Magistrate for 
remarks and in reply he has not denied the 
allegations in the affidavit as to what 
actually happened in Oourt on the 2 3rd of 
October, 1931. The Magistrate states that 
the file had been taken away by the Naib 
Oour. before he came to the Oourt and that 
on enquiry it weis stated that the “Naib 
Oourt bad taken it away for the Superinten- 
dent of Police." The Magistrate further 
states that “he made enquiry from the 
Reader and he told me that when he 
demanded the file of this case from the 
Ahlmad, the latter stated that it had been 
taken away by the Naib Oourt for the 
Superintendent of Police." 

From what has been stated above, it is 
clear that the main allegation made in 
para. 7 of the application is correct. It ia 
hardly necessary to point out that it was 
highly improper for the Magistrate or his 
officials to allow the judicial record of a 
pending case to be removed from the Oourt 
and banded over to a person, who was to be 
examined as a witness in the case. It is 
possible that this was ^^one without a proper 
appreciation of the consequences and any 
intention to prejudice the defence. But, at 
the same time, there can be no manner of 
doubt, that the incideut is such as to raise 
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a reasonable apprehension in the mind of 
the acoQsed that he will not hare a fair and 
impartial trial in his Court. 1 must, there* 
fore, in the interest of justice, withdraw the 
case from the file of the learned Magistrate. 

I can, however, find no adequate ground 
for transferring the case from the District. 
1 have no reason to believe that there is no 
Magistrate in the Sialkot District, who will 
not deal with this case fairly and properly 
simply because the ' Superintendent of 
Police is taking a keen interest" in it or 
that he has been cited as a witness. At the 
same time, I think the case should be tried 
by a Senior Magistrate and, in my opinion, 
the proper person to try it is the District 
Magistrate himself. If, however, he cannot 
find time for the case in view of hie other 
duties, or if he has held any consultations 
about the facts of the case with the 
Superintendent of Police in his executive 
capacity or has otherwise dealt with it 
extra-judicially, he will, in that event, send 
it to the file of Lala Daulat Ram Budhwar 
Additional District Magistrate. 

The petition is partially accepted and the 
case transferred to the Court of the District 
Magistrate, Sialkot, for disposal in accord- 
ance with the directions give above. 

Petition partially accepted. 

A. Case transferred. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1334 of 1931. 

October 23, 1931. 

Jai Ijal, J. 

HAKIM SINGH and otkbbs— 

APfBLLtNTS 

vcvstis 

COLLECTOR. QURDA8PUR 

and INOTBBK— RbSPONDBNTS. 

Land Acquisition Act (I of ISOIf)— Compensation— 
Landlord and tenant ~ Apportioning of comptnsa- 

tion. . . . 

In apportioning eompensation batweon the 
landlord and the tenant the Court ought to 
proceed on the principle of ascertaining what is 
the value of the interest of landlord on the one 
hand with which he has parted and that of the 
tenant on the other and to apportion the com- 
pensation money between them in accordance with 
those values. Dinendra Narain Roy v. Tituram 
MukerjM (1), followed, fp. 11, col. 1.] 

First Appeal against an order of the 
District Judge, Qurdaspur, dated the 13th 
July, 1931. 

Mr. Satin Da$, for the Appellants. 

Mr S. L. Puri, tor the Respondents. ' 


Judfirment.— This is an appeal against 
a decision of the District Judge of Our* 
daspur made under the Land Acquisition 
Act, apportioning comoensation awarded 
for compulsory acquisition of land. The 
appellants are the lessees and the dispute 
is as to the proportion in which the com- 
pensation should be divided between 
them and the lessor. The total compen- 
sation awarded for the land was Re. 1,115 
out of which the appellants have been 
given Rs. 250, the remaining Rs. 865 hav- 
ing been given to the respondent. 

It appears that Oanesha, respondent, by 
means of a registered lease dated 3l8t 
December, 1915, leased in perpetuity 109 
kanals 9 marlas of land to the appellants 
on a fixed annual rental of Rs. I3l). The 
lease expressly says that the tenancy has 
been created for cultivation in perpetuity. 
The rent is fixed and is not capable of 
enhancement. The only right of the 
lessor is to receive the rent fixed and on 
failure of payment thereof to eject the les- 
sees, The District Judge has held that 
the tenancy is to exist only during the 
lifetime of the lessor. There is, in ray 
opinion, no justification for the assumption 
which, as I have already stated, is opposed 
to the express conditions of the registered 
lease. It is true that subsequent to the 
registration there have been some disputes 
between the lessor and the lessees but it 
has not yet been held by any competent 
Court that the lease is not binding on the 
lessor and nothing has been urged before 
me on the question. 

With regard to a statement alleged to 
have been made by Hakim Singh, one of 
the appellants, before the Collector that 
the lease was for the lifetime of Ganesha 
it must be remembered that the state- 
ment was followed by a claim for the whole 
of the compensation. The statement of 
Hakim Singh should in my opinion be 
construed to mean that Ganesha had no 
interest in the land and it did not amount 
to an admission that on the death of 
Ganesha the lesee would terminate. An 
allegation was made before me that a suit 
bad been brought by the alleged son of 
Ganesha to set aside the lease. If such a 
suit is pending then it is obvious that 
whatever decision is given in this appeal 
must not affect the rights of the plaintiff in 
that case. It may be mentioned that the 
appellants are the reversioners of Ganesha 
and in the absence of the alleged son 
would inherit the proprietary rights in the 
land on his death. The District Judge 
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has found that the annual proportionate 
rent of the land acquired comes to about 
Rs. 2-8-0 and that the interest of the 
appellants, the lessees, is about Rs. 10 
per annum. This is how he describes the 
situation: 

“the moaey value of the usufruct of the land by 
the lessees would not ordinarily be more than 
Rs. 10 per annum.*' 

This being eo the question is what is 
the correct proportion in which compen- 
sation should be divided between the 
two parties. The District Judge has held 
that 

“assuming that Qanesha would live for about 25 
years more the loss of the usufruct to the lessees 
would not exceed Rs. 250,” 

and has, therefore, granted the lessees 
B. 250. This, in my opinion, is not the 
correct way of looking at the case consi- 
dering, as I have found above, that the 
lease must be treated as a permanent lease 
on a fixed rent. In Divendra Narain Roy 
Y. Tituram Mukerjee (1), the learned Judge 
of the Oalcutta High Court after reviewing 
the previous cases of that Court on the 
subject remarked as follows: 

“I think the Court ought to proceed on the principle 
of ascertaining what is the value of the interest of 
the zamindar on the one hand with which he has 
parted, and that of the tenant on the other and to 
apportion the compensation money between them in 
accordance with those values,” 

I venture to say that this is the cor- 
rect method of decidiog a case like the 
present. 

The District Judge has found that the 
value of the usufruct of the land acquired 
to the appellants is Rs. 10 a year out of 
which the respondent Qanesha is paid 
Rs. 3-8-0. On this calculation the sum of 
Rs. 1,115 should be awarded as follows: 

The appellants Rs. 836 '4-0 and the res- 
pondent Rs. 278-12-0. A provision must 
however further be made that the amount 
awarded to the appellants shall not be 
paid to them unless they give security 
to the satisfaction of the District Judge 
that in case the lease in their favour is 
held to be invalid on the suit of any re- 
versioner including the alleged eon of 
Qanesha, then they would refund the 
amount paid to them to the reversioners 
entitled to succeed to Qaneeha'e estate 
on the latter's death. The parties shall 
bear their own costs in this Court. 

B. L. Order accordingly. 

(1) 30 0.801; 7 0. W. N.810. 


LAHORE HIGH COURT. 

First Civil Appeal No. 960 of 1928. 

December 22, 1931. 

Shabi Lil, C. J., andMonbob, J. 

Fibm rala ram-walaiti ram 

— Dbfbndants— Appellants 
versus 

Firm BANSI LAL-JAQQAN NATH 
— Plaintiffs — Respondents. 

Civil Procedure Code {Act V of 1908), Sch II, para, 
15 (i) (c), para. 16 (2)--Decree in terms of awardr^ 
Objection as to validity of ref erence^ Appeal, com- 
petency of — Intention of Legislature — Interpretation 
of 5tatwte5— Ejusdem generis— Lirntta of the 
rule. 

No appeal is competent against a decree which 
is in accordance with an award even when the vali- 
dity of the reference itself is impugned. 
Balkishen v. Sohan Singh (1), Miran Wali v. 
Hira Nand (2), Muhamad Valli Asmal v. Valli Asmal 
(6), Nidamurthi Krishnamurthy v, Gargiparthi Gana* 
pathilingam (7), Lutautan v. Lachya (8), Hari 
Shankar v. Ram Piari (9) and Suraj Singh v. Phul 
Kumari (10), followed. Tej Singh v.GhasiRam (11) 
and Mahadeo Prasad Badri Das-Ram Sarup (12), 
distinguished. Durga Charan Debnath v. Ganga 
Dhar Debnath (3), dissented from. Ghulam Khan v. 
Mohamad Hasan (5), referred to. [p. 12, cols. 1 ^ 
2 ] . 

The intention of the Legislature is to give finality 
to the decision of the trial Court on all objections 
to the award, and to restrict the appeal to the 
solitary case in which the decree is at variance, or 
not in accordance with the award, and, even, then to 
confine its scope to that part of the decree which 
differs from the award, [p. 13, col. 2.] 

The doctrine of ejusdem generis is used only for 
the purpose of ascertaining the intention of the 
Legislature and if it can be seen from a wider in- 
spection of the scope of the legislation that the 
general words, notwithstanding that they follow n 
particular word, are nevertheless to be construed 
generally, effect must be given to the intention as 
gathered from a larger survey, [p. 12, cols. 1 A 2.] 

First Appeal from a decree of the 
Senior Subordinate Judge, Ludhiana, 
dated theJlst of December, i927. 

Messrs. Mehr Chand Mahajan, Mukand 
Lai Puri and Shamboo Lai Puri, for the 
Appellants 

Messrs. Faqir Chand, Chandra Gupta and 
Muhammad Amin, for the Respondents. 

Shadi Lai, C. J.— This is an appeal 
from a decree based upon an award. The 
award was made in a suit brought for the 
recovery of a certain sum of money 
against the firm of Rala Ram-Walaiti Ram 
According to the allegation in the plaint 
two persons, namely, Walaiti Ramand his 
son, Eulwant Rai, were the only partners 
in the firm, but Knlwant Rai, though 
served ^with summons, absented himself 
from the Court, and the case was defended 
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by bia father, Walaiti Ram, who describ- 
ed himself as the “ managing proprietor 
of the firm known as Rala Ram Walaiti 
Ram After several adjournments, the 
plaintiffs, and Walaiti Ram purporting to 
act as the “ proprietor of the firm known 
as Rala Ram-Walaiti Ram ”, entered into 
an agreement to refer the oaee to arbitra- 
tion, and applied to the trial Court for an 
order of reference. Thereupon, the Court 
made an order to refer the dispute to the 
arbitrator nominated by the parties, and 
the latter, after receiving all the evidence 
produced before him, pronounced his 
award directing the defendants to pay 
Rs. 5,621-9 to the plaintiffs. 

Two applications were made to set 
aside the award, one by Walaiti Ram, and 
the other by his son who, after absenting 
himself for more than a year, came forward 
to raise the objection that, as he was not 
a party to the agreement to refer the dis- 
pute to arbitration, the order of reference 
as well as the award was invalid. To avoid 
delay in the disposal of the case, the plaint- 
iffs decided not to proceed against Kulwant 
Rai, with the result that his name was 
removed from the list of the defendants. 
The trial Judge then adjudicated upon 
the objections preferred by Walaiti Ram 
and after overruling them, dismissed his 
application. The learned Judge conseq- 
uently pronounced judgment according to 
the award, and it is against the decres, 
which followed upon that judgment, that 
the present appeal has been brought by the 
firm through Walaiti Ram. 

Now, para. 16, sub- para. (2) of the 
Second Schedule to the Civil Procedure 
Code provides in express terms that no 
appeal shall lie from a decree based upon 
an award “ except in so far as the decree 
is in excess of, or not in accordance with, 
the award”. It is, however, contended by 
the learned Advocate for the appellants 
that the law giving finality to the award 
pre-supposes a valid reference and does 
not prohibit an appeal in a case in which 
the award proceeds upon an order of re- 
ference which in itself is invalid. He 
challenges the validity of referenca on the 
ground that Kulwant Rai was a party in- 
terested in the suit and, as he did not 
sign the agreement to refer it to arbitration 
the order of reference should be hold to be 
invalid. It is conceded that there are 
several judgments of this Court which 
enunciate the proposition that no appeal is 
competent against a decree which is -in 
ftooordanoe with an award, and that the 
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fact that the validity of reference is im- 
peached does not take the case out of the 
ambit of this rule, vide inter alia, Bal- 
kishen v. Sohan Singh (\) and MiranWali 
V. Hira Nand (2). The learned Counsel, 
however, tisks us to re-consider the question 
because the contrary view has been express- 
ed by the Calcutta High Court and also by 
a learned Judge of the Allahabad High 
Court. The judgment in Durga Charan 
Debnath v. Ganga Dhar Debnath (3), by 
Graham and Mitter, JJ., is no doubt, an 
authority for the rule that an appeal Um 
where there is no valid reference to arbi- 
tration. The question was thereafter exa- 
mined by the Calcutta High Court in 
Golnur Bibi v. Abdus Samad (4) in 
which, while Mitter, J., adhered to his pre- 
vious opinion, his colleague, Mukerji, J., 
dissented from him and adopted the rule 
laid down by this Court. 

It is to be observed that, prior to the 
enactment of the Civil Procedure Code, 
1908, there was a divergence of judicial 
opinion on the question of whether an ap- 
peal would lie from a decree based upon 
an award, when the award itself is invalid. 
This con trovers was, however, set at rest 
by the Code of 1908 which enlarged the 
scope of the grounds for setting aside the 
award by inserting the words ” or being 
otherwise invalid ” in para. 15, sub-para. 

(1) , cl. (c) of the Second Schedule to the 
Civil Procedure Code, The award can now 
be challenged, not only on account of 
irregularities in the procedure of the arbi- 
trator, but also on the ground that it was 
made by a person who had not been pro- 
perly appointed to act as arbitrator. This 
amendment of the law shows that the 
Legislature intended that all objections to 
the award should be determined by the 
Court which made the reference, and that 
if that Court overrules the objections, in- 
cluding the one impeaching its validity, 
the decree based upon such sward should 
not be open to an appeal. The learned 
Judges of the Calcutta High Court, how- 
ever, restrict the scope of the words ” being 
other vise invalid” by applying the doctrine 
of ejuadem generis and hold that the invali- 
dity of a reference is not an objection 
ejuadem generia with those specifically men- 

(l) 116 Ind. Oas.559; 10 Lah. 871; A. I. R 1929 Lah. 
476. 

(2) 131 Ind. Gas 348; 12 Lah. 408; A. I. R. 1931 Lah. 
126; 32 P. L. R. 44. 

(3) 130 Ind. Gas. 137; 31 G. W. N 8l3; A. I. R. 
1931 Cal. 109; Ind. Rul. (1931) Lah .32'. 

(4) 130 Ind. Gas. 209; 58 0.623; 52 U. L. J.298:A. 

I. R. 1931 Cal. 211; S5 0. VV. N. 238. 
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tioned in ol. (c) and cannot, therefore, 
be made a ground of attack under that 
clause. It is evidently assumed that the 
invalidity of reference can be raised inde- 
pendently of any provision in the Schedule, 
and that the dechiou of the Court upon it 
can be attacked on appeal. 

It must be remembered that their Lord- 
ships of the Privy Council made it clear 
in their judgment in Ghulam Khan v. 
Mohamad Haesan (51, that no appeal lay 
against a decree passed in accordance with 
an award made in the course of litigation, 
and they emphasized the principle of 
finality attaching to such decree. It was 
after that pronouncement that the Civil 
Procedure Code of ISOt was enacted, and 
the addition made to para. 15, sub-para, (i), 
cl. (c), was intended to give finality to 
a decree based upon an award, irrespective 
of the nature of the objections advanced 
against the award. It was accordingly 
provided that all objections should be 
urged before the Court dealing with the 
award, and that its decision thereupon 
should not be challenged in appeal. An 
objection to the validity of an award 
includes an objection impeaching the refer- 
ence upon which the award is founded, 
and the latter objection comes within the 
purview of cl. (c). There is no cogent 
reason for distinguishing the one from the 
other, for the purpose of finality attaching 
to the decision of the Court upon the 
objections. 

The doctrine of ejusdem generis cannot, 
in my opinion, be invoked to restrict the 
lull and natural meaning of the phrase 
“or being otherwise invalid.” Ordinarily, 
a general word receives its natural meaning 
but, a general word, which follows parti- 
cular and specific words of the same nature 
as itself, may take its meaning from them 
and may be presumed to be restricted to 
the same genus as those words. It is, how- 
ever, clear that this rule of construction is 
used only for the purpose of sscertaining 
the intention of the Legislature, and, as 
observed by Maxwell in bis book on the 
Interpretation of Statutes, 7th Edition at 
page 288, “the restricted meaning which 
primarily attaches to the general word in 
such circumstances is rejected when there 
are adequate grounds to show that it has 
not been used in the limited order of ideas 
to which its predecessors belong. If it can 
be seen from a wider inspection of the scope 
of the legislation that the general words, 

(5)29 0. 16T. 


notwithstanding that they follow particular 
words, are nevertheless to be construed 
generally, effect must be given to the inten- 
tion of the Legislature as gathered from the 
larger survey.” Now, the history of the 
law on the subject of appeal in cases of 
arbitration under the supervision of the 
Court points to the conclusion that the 
Legislature intended to give finality to the 
decision of the trial Court on all objections 
to the award, and to restrict the appeal to 
the solitary case in which the decree is at 
variance, or not in accordance, with the 
award, and, even then to confine its scope 
to that part of the decree which differs from 
the award. 

The rule laid down by this Court that 
no appeal is competent even when the 
validity of the reference is impugned 
coincides with the view expressed by the 
Bombay High Court in Muhamad Valli 
Asmal V. Valli Asmal (6), and by the Madras 
High Court in 25 Ind. Cas. 583 [Nidamurthi 
Krishnamurthy v. Gargiparthi Ganapa- 
thilingam (7J.] The same view was 
adopted by a Full Bench of the Allahabad 
High Court in Lutawan v, Lachya (8) and 
was sfiBrmed in Hari Shanker v. Ram Riari 
(9) and Suraj Singh v. Phul Kumari (lO). 
Our attention has been invited to the judg- 
ment in Tej Singh v. Ghasi Ram (11) where 
a reference to arbitration was made on the 
application of only some of the parties to 
the suit, and the question arose whether a 
person, who did not join in submitting the 
dispute to arbitration, was entitled to 
prefer an appeal against the decree of 
tho trial Court made in accordance with 
the avaid, Ashworth, J. answered the 
question in the negative and held that 
the High Court could deal with the matter 
in revision. His colleague, Mukerji, J. 
wap, however, inclined to favour the right 
of appeal but preferred, “not to decide 
whether an appeal would lie", because he 
agreed with Ashworth, J. that the High 
Court bad jurisdiction to take up the 
matter in revision. It is not clear how the 
High Court could entertain an application 
for revision, if an appeal lay in the case. 
As expressly provided by s. 115, Civil Pro- 

(6) 79 Ind. Cas. 723; 26 Bom. L. K. 171; A I. B. 
1924 Bom. 324. 

(7) 25 Ind Cas. 583; (1914) M. W. N. 8«5. 

(8) 21 Ind. Cas. 989; 36 A. 69; l2 A. L, J. 57. 

(9) 74 Ind. Cas. 834; 45 A. 441; 24 A. L. J. 32«; A. 1. 
K. 1923 All. 502. 

(10) 90 Ind. Cas. 904; 48 A. 226; 23 A. L. J. 99T; 
A. I. R. 1926 All. 202. 

(11) 102 Ind. Cas. 236; 49 A. 812; 25 A. L. J. 606; 
A.I,B, 1927 All. 513. 
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oedure Code, the rdTisional juriadiction of 
the High Court can be exercised only in a 
case in which “no appeal lies thereto’*. 
Reliance is placed also on the judgment in 
Mahadeo Prasad v. Badri Das-Ram Sarup 
(12) where Mukerji, J. expressed the 
opinion that the phrase “or being otherwise 
invalid” does not include the question 
whether there was or was not, a valid 
reference to arbitration, and that an appli- 
cation for revision would lie on the ground 
of the invalidity of the reference. This 
judgment cannot, however, be claimed as 
an authority for allowing an appeal in a 
case in which the validity of the reference 
is challenged. 

The above survey of the case-law leaves 
no doubt that the preponderence of judi- 
cial authority is clearly in favour of the 
view that no appeal lies from a decree 
made in accordance with an award, and 
that it is immaterial whether the validity 
of the award is challenged on the ground 
of the illegality of the procedure of the 
arbitrator or on account of the invalidity 
of the reference which constitutes the 
foundation of his authority. This view 
receives support from the history of the 
legislation on the subject and from the 
role attaching finality to a decision based 
on an award made under the supervision of 
the Court. 

Mr.MehrOhand Mahajan for the appel- 
lant, however, argued that an appeal lies 
in this case because the decree granted 
by the trial Court is at variance with the 
award. The only variation mentioned by 
the learned Counsel is that while the 
award makes the “defendants” liable for 
money, the decree is against the “firm Rala 
Ram-Walaiti Ram through Walaiti Ram". 
The award, when examined as a whole, 
however, shows that the expression 
“defendants” was intended to apply to the 
aforesaid firm, and there is, therefore, no 
divergence between the two documents. 
Nor can the appellant Walaiti Ram, who 
claimed to be the sole proprietor of the 
firm, consider himself aggrieved by the 
alleged variation, which according to him, 
had only the effect of exempting his eon 
from liability. 

The result of the above discussion is that 
no appeal lies from the decree of the 
Subordinate Judge, nor is there any valid 
ground which would justify the exercise 
of the revisional jurisdiction of the High 
Court. 

(12)110 Ind.Oas. 181; 50 A.955; 26 A L. J:1009: 
A. I. U. 1928 All. 740. 


I would accordingly dismiss the appeal 
with costs. 

Monroe* J.—I agree, 

A. Apptal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1482 of 1926, 
June 25, 1931. 

OoiDSTBBAM IND JoHNSTONB, JJ. 

Rat Sahib RADHAKI8HAN SINOB 
AND ANOiHBB— P laintiffs — 
Afpbllants 
versus 

EUKAM CHAND and anothbb — 
Dbpbndants — Rbspondbnts. 

Regiftratien Act {XVI of 1908), a. 17 (1) (b)— 
'Declare', meaning of —Document acknowledging exist- 
ence of previous mortgage — Registration, necessity 
of. 

The word ‘declare' in s. 17 (1) (6), Registration Act, 
indicates something more than a mere statement 
of existing facts and implies a declaration of will 
to cause a change of legal relationship in re8j)ect 
of the property concerned. Therefore, a document 
which merely acknowledges that a previous mort- 
gage exists unredeemed cannot be said to declare a 
charge on the land mortgaged and as such is not 
compulsorily registrable. 

(Case-law discussed,^ 

Second Appeal from a decree of the 
District Judge, Shahpur, at Bargoda, dated 
the 22nd February, 1928. 

Messrs. M. L, Puri and Balwant Rai, for 
the Appellants. 

Mt. Mehr Chand Mahajan, ioT the Res- 
pondents. 

Coldstpeam, J.-On 18th March, 1911, 
Huham Chand, the first defendant in the 
suit from which this appeal arises, mortg- 
aged some land to Radha Kishan Singh, 
Ram Kishan Singh and Harkishan Singh 
by registered deed for Re. 1,000, the prin- 
cipal to be repaid with interest after two 
years. On the 14th March, 1925, four days 
before the period of limitation for a suit 
to recover the debt by fale of the land 
would have expired, the mortgagor 
and mortgagees agreed to execute a 
document that would extend limitation. 
In pursuance of this agreement the mort- 
gagor fiukam Ohand wrote out a statement 
drafted by a lawyer Pandit Moti Ram to 
the effect that the land concerned was under 
mortgage by deed dated 18th March, 1911, 
that Rs. 1-8 0 cn account of pricipal and 
the same amount on account of interest had 
been paid by Hukam Ohand to the mortg- 
agees and that the property would remain 
under mortgage for the unpaid balance of 
the debt. The document which is £x. 
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P. 3 in the ease was signed by Hukam 
Ohand bat was not registered. 

In August, 1)>26, Radha Kishan Siogb 
instituted a suit to recover Rs. 3,295 6-0 
upon the mortgage deed, impleading 
the two other mortgagees as defendants 
(one of these, Ram Kishen Singh, 
subsequently became a plaintiff in 
the suit). The plaintiff contended that the 
payment of Rs, 3 recorded in P. 3 and the 
acknowledgment made in that document 
by Hukam Ohand saved limitation under 
the provisions of es. 19 and 20 of the Limita- 
tion Act. 

The suit was resisted by Hukam Ohand 
who claimed a set- off arising out of a 
transaction recorded in an unstamped 
unregistered deed which had been lost. 
He also pleaded that the suit was barred 
by limitation. He denied the actual pay- 
ment of Rs. 3 recorded in P. 3 and contend- 
ed that this document could not be used for 
the purpose of extending limitation because 
it had not been registered as required by 
a, 17 (1) (6) of the Registration Act. 

The trial Oourt dismissed Hukam Ohand's 
counter-claim on the ground that the tran- 
saction alleged could not be proved by oral 
evidence. On the point of limitation it 
found that no money had passed on the 
14th March, 1925, the record in P. 3 for this 
payment, being fictitious, and that therefore, 
the plaintiffs could not rely upon s. 20 of 
the Limitation Act. At the same time it 
held that the document, P. 3, though not 
registered, was admissible for the purpose 
of extending limitation and that the 
acknowledgment, of the debt made in it 
brought the suit within time so far as the 
plaintiffs sought relief from the mortgaged 
property. The plaintiffs were granted a 
preliminary decree accordingly. 

On appeal the District J udge, in whose 
Oourt the only point disputed was that of 
limitation, agreed with the first Court’s 
finding that the payment recorded in P. 3 
was fictitious but differed from the trial 
Court regarding the admissibility of the 
document, holding that this was an instru- 
ment which operated to declare an interest 
in land of the value of more than Rs. 100 
and, therefore being unregistered could not 
affect the property mortgaged. 

The suit having been thus dismissed on 
the ground of limitation the mortgagees, 
Radha Kishan Singh and Ram Kishan 
Singh, preferred the present appeal. 

The finding that no money was paid e.s 
statedinthe document P. 3 is final sod 
cannot be attacked in second appeal 


It is not disputed that the claim of the 
plantifs to recover their loan from the person 
of the mortgagor and his property not cover- 
ed by the mortgage is barred by limitation. 
The only point on which issue is joined 
before us is whether the ackowledgment in 
writing of the 14th March, 1925, can be 
used to extend limitation under s. 19 of the 
Limitation Act for a suit to recover the 
charge from the mortgaged property. 

Mr. Puri for the appellants argues that the 
document does no more than admit the ex- 
isting fact of the mortgage, and as it creates 
no definite change of legal relation to the 
property, it does not fall within the scope 
of s. 17 (1) (b) of the Registration Act and 
is, therefore, available for the purpose of 
extending limitation although unregistered. 
In support of his argument he relies strong- 
ly on the Privy Council judgment Soni Ram 
V. Kanhaiya Lai (1) where at page 236* 
it was remarked that their Lordships 
agreed with the Allahabad High Oourt that 
“an acknowledgment of liability only 
extends period of limitation within which 
a suit must be brought and doesinot confer 
title and it is nut a thing done within the 
meaning of s. 6 of the General Clauses Act.” 
In this connection he has cited also Rang- 
anayaki Ammal v, Virupakshee Rao Naidu 
(2) and Sakha Ram Krishnaji v. Madan 
Krishnaji (3), He has also drawn our 
attention to a number of rulings in which 
admissions in subsequent deeds that 
mortgages existed have been held to 
extend limitation, such as Nando Kishore 
Lai V, Ramsookhee Kooer (4), Khuthalo v. 
Behari Lall (5), Mugni Ram v. Gurmukh 
Roy (6), Jageshar Singh v. Bir Ram (7), 
Majmundar Hira Lai v. Ichhalal Desai 
Narsilal Chaturbhuj Daa (6), Dharma v, 
Balmakund (9) and Sanwal Daa v. AH 
Mahdi (10). 


(1) 19 Ind. Oas. 291; 35 A. 227; 13 M. L. T. 437; 
17 0. W. N. 605; 11 A. L. J. 389; (1913) M. W. N. 
470; 17 0. L. J. 488; 15 Bom. L. R. 489; 25 M. L. J. 
131; 40 I. A. 74 (P. 0.) 

(2) 72 Ind. 0 * 8 . 456; 17 L. W. 588; 32 M. L. T. 312; 
45 M. L. J. 100; A. I. R. 1923 Mad, 621. 

(3) 5 B. 232. 

(4) 5 0. 215. 

(5) 3 A. 523; A. W. N. (1881), 19. 

(6) 26 0. 334. 

(7) 60 Ind. 0 * 8 . 189; 7 0. L. J, 451; 23 O. O. 176; 2 
U. P. L. R. (O.) 152. 

(8) 18 Ind.tjas 909; 37 B.326; 12 0. W. N. 573; 13 
M. L. T. 415; Q913) M. W. N. 428; 11 A. L. J. 432 17 
A.L. J.474; 15 Bom. L. R. 483; 25 M. L. J. lOl; 40 1 
A, 68 (P. 0 ) 

(9) 18 A. 458; A.W. N. (1896) 147. 

(10) 85 Ind. 088. 330; 22 A. L. J. 1018; L. R. 5 A. 
718 Uiv.; A. I. R, 1925 All. 174. 

•Page of 35 A.— (Bd.] " 
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In reply Mr. Mehr Ohand contenda that 
in none of theae judgmenta waa there any 
decision on the point now directly in 
iaaue, namely, whether an unregistered 
instrument executed (as this document 
P. 3 was admittedly executed) for the pur- 
pose of extending limitation for a suit 
to enforce payment of a debt of more than 
Ks, 100, charged upon land, will affect the 
mortgaged property in the manner intend- 
ed, that is to say, extend the period of 
liability of the property for the debt and 
BO increase the charge of interest upon it. 
He relies upon the wording itself of a. 19 
of the Limitation Act and Faki v. Khotu 
(11) upon which judgment the learned 
District Judge has based his decision. 

It is well establiahed by the rulings cited 
by Mr. Puri as well as many others that an 
acknowledgment of a simple money debt 
made in a document such as a compulsori- 
ly registrable mortgage-deed may extend 
limitation for a suit to recover that debt 
although the deed is not registered and 
cannot affect the property to which it relates. 
This is all that is laid down in Khushalo v. 
Behari Lai (5). Similarly in Nundo Kishore 
Lallv. RamsookheeKooer (4), the suit was 
to recover a money debt subsequently 
acknowledged in a conveyance. Mugni Ram 
V. Gurmukh Roy (6) disposed of a case of the 
same kind, the debt sued for having been 
admitted in a subsequent mortgage-deed. 
The receipts in favour of Government 
referred to in Majmundar Kira Lai Ichhalal 
T. Desai Narsilal Chaturbhuj Das (8) were 
executed before the Registration Act was 
passed. In Sanwal Das v. Saiyad AH Mahdi 
(10) the acknowledgment was apparently 
contained in a list attached to a conveyance 
deed and it is not shown whether the deed 
was or was not registered. 

The judgment of the Lahore Chief Court, 
Muhamad Khan \y. Jai Sukh (12), relied 
upon by the trial Court dealt with a case 
in which the acknowledgment pleaded was 
of a simple money debt, while Chunder v. 
Wazira (13), also referred to by the trial 
Court, gave no decision with reference 
to B. 19 of the Limitation Act, the suit 
being dismissed because the mortgage-bond 
on which it was based was unregistered. 
In Jageshar Singh v, Bir Ram (7) a Single 
Bench judgment of the Oudh Court dealing 
with a mortgage for Re, 75 only the question 
of the necessity of registration was not 
before the Court and the judgment does 

(11) 4 B. 590. 

(12) 88 P. R. 1880. 

ri,1)17P. R. 1881. 
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not show whether any of the acknowledg- 
ments relied upon related to a charge of 
more than Rs. 100. Presumbly the con- 
veyance of 22nd April, 1913, referred to in 
the judgment was a registered instrument. 
Nor does Dharma v. Balmakund (9) help 
the appellants. The admission relied on 
was found to be ineffective to extend limita- 
tion. It was an entry in a Settlement 
Khewat and as such would in any case be 
exempted from registration under s. 19 
of the Registration Act, a fact apparently 
overlooked in Mr. Rustomji’s Commentary 
on s. 19 of the Limitation Act to which 
Mr. Puri has referred us. 

The only ruling cited by Mr. Puri in 
which an acknowledgment of a charge of 
more than Rs, 100 on immovable property, 
made in a unregistered document, was held 
to save limitation undef s. 19 of the Limita- 
tion Act is Anant Ram v. Inayat AH Khan 
(14). We have examined the record of this 
case (Civil Appeal No. 2517 of 1915) and 
found that the charge sought to be enforced 
was Rs, 800, But in that case the question 
now under consideration was not raised and 
the fact that the bond containing the 
acknowledgment was unregistered was not 
noticed. 

Lastly, as regards the words quoted by 
Mr Puri from Soni Ram v. Kanhaiya Lai 
(1) it need only be remarked that they must 
be read ns applying to the facts of that 
particular case. The acknowledgment put 
forward in that case was held ineffective for 
reasons not connected with the Registration 
Act and the remark on which Mr. Puri 
relies related to the effect of s. 6 of the 
General Clauses Act. 

It must be conceded that Mr. Mehr 
Ohand is correct in his contention that 
none of these rulings decides the exact 
point before us. 

It cannot now be disputed, that the word 
“declare" in s. 17 (1) (b) of the Registra- 
tion Act must be read to indicate some- 
thing more than a mere statement of exist- 
ing facte, and to imply a declaration of 
will to cause a change of legal relationship 
in respect of the property concerned, a 
proposition for which the two judgments, 
Sakha Ram Krishnaji v. Madan Krishnaji 
(3) and Ranganayaki Ammal v. Virupakshee 
Rao Naidu (2) relied on by Mr, Puri are 
not the only authorities. 

We have to see whether the document 
P. 3 purports or operates to make such a 
declaration. Ido not think that it does. 

(14) 2 Lah. L. J. 549. 
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Tfai^ view is consistent with that taken in 
Sakha Ram Krisknaji v. Madan Krishnaji 
(3) where it was pointed oat that an 
acknowledgment of liability in a form 
other than a receipt does not require 
registration and that cl. (f>) of s. 17 (i) of 
the Registration Act does not comprise an 
acknowledgment. The Limitation Act 
does not extinguish rights and titles bat 
prevents their enforcements by legal pro- 
cess. The docament P. 3 made no change 
in the legal relation to the property 
charged. It merely admitted that the 
mortgage of 1911 existed unredeemed. 
Such an acknowledgment of debt cannot, 
I think, be said to purport or operate to 
bring into operation a charge upon the 
mortgaged land which had not been creat- 
ed by the mortgage-deed itself. 

The Bombay ruling oiFaki v. Khotu (11) 
was upon facte not on all fours with those 
of the present case. The instrument 
under consideration there was being used, 
in the opinion of Melvill, J.. as evidence 
of title and the document itself appears to 
have been one which did as a fact express 
a will to alter title and to make a change 
in the nature of the executant's nofsfssicn. 
I do not think that the judgment intended 
to lay down broadly that an admission 
extending limitation must be registered if 
the liability admitted is of a value of more 
than Ks lUO and is a charge on immove- 
able property. If it had this intention I 
am not prepared, in view of the principles 
stated above, to follow it here. 

Mr. Mebr Ohand has altemnted to hod 
support for the lower Court’d decision in 
the discussion at pages 1058 and 1059’* of 
Mani Ram Seth V , Rupchand (15) and in a 
number of decisions of this Court purport- 
ing to be based upon the conclusions laid 
down in that judgment. His argument is 
that the instrument P. 3 interpreted in 
the light of the remarks made there by 
the Privy Council must be held to imply 
a promise to pay and, therefore, in itself to 
create a charge. But the question before 
their Lordships in that case was merely 
whether the particular form of acknowledg- 
ment which they were considering satisfied 
the requirements of s. 19 of the Limitation 
Act and what was laid down by them 
ultimately was simply this that s. 19 
requires only a definite admission of liabi- 
lity and says nothing about a promise to 
pay. In the present case it is not disputed 
that the instrument P. 3, if admissible, 

(15) 33 O. 1047. 

♦Pages of 33 
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although not registered contains an admis- 
sion which will extend limitation. 

For all these reasons I am of opinion 
that the document P. 3, did not require 
registration and I would, accordingly, 
accept the appeal and setting aside the 
judgment appealed against, restore the 
decree of the trial Court with costs 
throughout. 

Johnstone, J.— I agree. 

B. L. Appeal accepted. 


LAHORE HIGH COURT. 

First Civil Appeal No 219 of 1926. 
October 13, 1931. 

Bboabway, Opfo. 0. J, 
and Bbiob, j. 

NIHAL OHAND and anothbb— 
DsFBNOiNTs — A ppellants 
versus 

DAL SINQH— Plaintiff— Rsspondhnt. 

Civil Procedure Code (Act V of 1008)^3. 21 ^ 0. XLIf 
rr. 27 ^ 2S- Jurisdiction— Trial of case by Court not hav- 
ing local jurisdiction — Interference in appeal — Appeal 
— Additional evidence — Remand — Contract Act {IX of 
1372), 33. 28, 25— Consideration — Promise to pay debt 
of his deceased brother. 

Where a case has been decided by a Court having 
no territorial jurisdiction, its decision will not be 
sot aside on that score unless it is shown that a failure 
of justice has resulted from the trial of the cose at 
the wrong place, [p. 18, col. 1.] 

Where a party had a free hand in summoning of 
witnesses in the Court of first iastance, the case can- 
not bo remanded in appeal for giving him a further 
opportunity to produce evidence simply because his 
Counsel in apiieal considers the evidence of certain 
witnesses to be. essential, [p. 18, col. 2.J 

One G. M. died issuelcss and was succeeded by 
N. C. his brother and H. his widow. The deceased 
owed 'some money to the plaintiff. N, C. after going in- 
to|the accounts of the deceased with the plaintiff struck 
a balance containing a stipulation to pay interest. 
Plaintiff sued N. U. for recovery of his debt and the 
latter pleaded want of consideration: 

Held, that tho burden of proving absence of con- 
sideration lay on N. 0. which ho had failed to dis- 
charge. I 

Held, further, that tht plaintiff by accepting the sig- 
nature of N. C. and his undertaking to pay tho 
amount due on the accounts discharged G. M’s 
estate from liability and that was a sufficient con- 
sideration to sustain an action against N. C. [ibid.] 

First Appeal from a decree of the Sub- 
ordinate Judge, First Olaes, Ferozepore, 
dated the 28th October, 1925. 

Messrs. N. C. Pandit and M. C. Sud, for 
the Appellant. 

Lala Badri Das, R. B. and Lala A jit 
Parshad, for the Respondent. 

Broadway, Offg: C. J.—Tfiie 
appeal has arisen out of a suit brought 
by one Dal Singh a jat of Singhewala in 
the Ferozepore District against Nihal 
Ohand, son of Daolat Ram, a Bbabra, and 
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iiuaammat Suuui widow of Qopi Mai, 
for the recovery of Re. 17,392-9 3 being the 
principal and interest due on bahi 
accounts, the accounts having been started 
by Qopi Ma), the deceased brother of 
Mihal Ohand and husband of Musammat 
Saman. It is alleged that after death of 
Qopi Mai without issue Nihal Ohand and 
Musammat Saman came into possession 
of Qopi Mai’s estate as his heirs and that 
Nihal Ohand had himself on two separate 
occasions after the death of Qopi Mai gone 
into Qopi Mai’s accounts, acknowledged 
their correctness and struck balances 
undertaking at the same time to pay inte- 
rest. Nihal Ohand while admitting his 
relationship and the fact that he had 
signed the acknowledgments in the 
account books, as alleged, pleaded (1) want 
of jurisdiction in tbe Ferozepore Oourts, 
(2) want of consideration and further 
denied that he had undertaken to pay the 
interest. 

As a result of the statement made by 
the plaintiff the suit against Musammat 
Saman was withdrawn or dismissed and 
the case proceeded against Nihal Ohand 
who stoutly contested it. In the end the 
learned Subordinate Judge decreed the 

{ •laintid’s claim in the full with costs, 
t is against this decree that Nihal Ohand 
has preferred this appeal through Mr. 
Nanak Ohand Pandit who has taken us 
through the record. 

On the question of jurisdiction Mr. 
Badri Das for the respondent drew atten- 
tion to s. 21 of the Oivil Procedure Code 
and pointed out that even assuming that 
the Oourts at Ferozepore had no jurisdic- 
tion to try the case, it had not been shown 
that any failure of justice had occurred in 
consequence of the trial in that District. 
On being asked to explain in what way 
there had been any failure of justice Mr. 
Pandit was unable to say more than that 
the case had not been properly enquired 
into. Now a reference to the record shows 
that all the witnesses that the defendant- 
appellant sought to produce were produced 
and examined. The trial Court obviously 
allowed the appellant every latitude and it 
was only when the defendant and his 
Counsel had completed the defendant’s case 
that a statement was recorded to the efeot 
that the defendant’s case was closed. In 
these oiroumstancea it seems to me clear 
that there has been no failure of justice in 
consequence of the trial having been 
held at Ferozepore. Further on the 
record itself it seems to me t^( the 
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Ferozepore Oourts had jurisdiction. Qopi 
Mai undoubtedly lived in the same village 
as the plaintiff. The defendant Nihal 
Ohand owned property in that village and 
as the heir to Qopi Mai will succeed to the 
property which is situated in that village. 
The Dabwali Mandi where they carried on 
business is only about three or four miles 
away and I see no reason to doubt the 
statements of the witnesses led by the 
plaintiff-respondent who say that Nihal 
Ohand has a residence both in the village 
of Singhewala and Dabwali Mandi. 

Mr. Pandit then urged that certain wit- 
nesses who might have been examined 
were not examined and asked for a remand 
for their examination. At this stage this 
prayer cannot be granted. The defendant 
Nihal Ohand had a free hand in the 
summoning of witnesses and his not hav- 
ing considered it necessary either to go into 
the witness-box himself or snmmon wit- 
nesses which appear to Mr. Pandit to be 
necessary is no reason for giving him a 
further opportunity to produce evi- 
dence. 

It was nexturged that there was no con- 
sideration so far as Nihal Ohand was con- 
cerned. There can be no doubt that the 
onus of proving that there was no con- 
sideration rested on the defendant-appel- 
lant and it is clear that he has failed to 
diecharge that onus. The plaintiff had a 
claim against Qopi Mai’s estate which 
apparently was under the control of Nihal 
Ohand and Musammat Saman. By accept- 
ing Nihal'Ohand’s signature and undertak- 
ing to pay off the amount due on the 
accounts, the estate of Qopi Mai was dis- 
charged from liability which was doubtless 
tbe reason wny bis widow’s name was 
struck off the list of defendants as soon as 
Nihal Ohand aopellant had admitted hav- 
ing struck tbe balances. Finally, it was 
urged that Nihal Ohand was not liable to 
pay interest. Here again the entries which 
were admittedly made by Nihal Ohand con- 
tained an undertaking to pay tbe interest, 
the interest then being annas twelve instead 
of rupee one per cent. 

In my judgment the appeal fails and I 
would, therefore, dismiss it with costs. 

Bhide. J.— I agree. 

B L. Appeal dismissed. 
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LAHORE HIGH COURT* 

Uriminal Appeal No llB7 of 1^3 1. 

January 28, 1932. 

Habeison and Dalip Singh, JJ. 

RANBIR 8INQH and othbbs — Acousbo — 
Appellants 
versus 

EMPEROR —Respondent. 

Evidence Act (/ of 1872), sa. IIU illua., ISS-Ap- 
prover'a evidence — Necessity of corroboration — Nature 
of corroboration required — Evidence of association, 
value of—Criminal Procedure Code (Act V of 1893), 
M, 161^, 533 — Mode of recording confession — Necessity 
of observing prescribed rules— Omission to question 
accused and to record questions and answers, effect 

Persons accused of an offence cannot be convicted 
upon the evidence of an approver unless the con- 
nection of each of the accused with the crime is 
proved by independent corroborative evidence. I p. 
24, col. 21 

Evidence of an isolated instance of association, 
by itself, is not of much corroborative valuejunless it is 
combined with other evidence of the same nature or 
of a nature showing an oven more intimate connection 
between the accused, [p. 25, col. 1.] 

There is much difference between association at a 
suspicious place which in itself points to two persons 
having met for some sinister purpose and natural 
association which in itself raises no suspicions by 
itself, [p. 25, col. 1.] 

It is not proper to record a confession in a Police 
Station or during the night. If the matter is urgent 
and the surroundings have to be accepted as unavoid- 
able, exceptional care should be taken to observe 
very strictly the directions prescribed by the rules 
for recording confessions, [p. 26, col. 1.] 

Failure of the Magistrate recording a confession to 
question the accused in order to satisfy himself that 
the accused was making the confession voluntarily is 
a radical and fatal defect which cannot be cured by 
s. 533, Criminal Procedure Code. [i6id] 

The fact that the Magistrate was satisfied from 
observation that the accused was making the con- 
fession voluntarily does not dispense with the neces- 
sity of questioning the accused. Farid v. Emperor 
(1), followed. [ibid.\ 

Provided the Magistrate satisfies himself by putting 
questions and hearing answers, that the prisoner 
before him is making a voluntary confession, it is 
unnecessary for him to record the questions and 
answers; it is suflScisnt if he complies with the letter 
of the law. Abdul Ghani v. Emperor (3), followed. 
Emperor v. Panchkari Dutt(2), not followed, [p. 2b, 
col. 2.] 

Criminal Appeal from an order of the 
Seaaiona Judge, Lahore, dated the i)th 
September, 19.il. 

Mesara. C. Sevan Pttman, B. U. Puri. J. N. 
Aggarwal, Mehr Chand Mahajan, Amin 
Chand and Partap Singh, for the Appellanta. 

Mr. C, H. Carden Noad, The Government 
Advocate and Meaara. Qalandar AH Khan 
and J, W. Fairlie, for the Government 
Advocate, for the Reapondent. 

Judfi:ment.-On the 23rd December, 
1930, an attempt was made by one Hari 
Kiahen to ahoot Hia Excellency the Qover* 
nor of the Punjab at the Lahore Univeraity 


Oonvocation. The Governor was wounded 
and one of the shots fired killed Sub>Ia> 
spector Ohanan Singh, who was in attend- 
ance Jlari Kiahen was captured on the 
spot, tried and sentenced to death. Three 
men Durga Das, Ohaman Lai and Ranbir 
Singh have been committed to the Seaaiona, 
tried and sentenced to death for con- 
spiracy with Hari Kishen and one Waa- 
anda Ram, who has turned approver, to 
murder His Excellency and for murdering 
Ohanan Singh in pursuance of the con- 
spiracy. In his judgment the learned Ses- 
sions Judge has described the death of 
Ohanan Singh as being in consequence of 
that .iODspiracy and not *‘iu pursuance 
thereof". Great strees has been laid on 
the difference in the wording. In our 
opinion the difference merely amounts to 
laying stress on the objective as opposed 
to the subjective aspect of the crime. 

The question to be decided is whether 
there was auch a conspiracy, and, if so 
whether the three appellants before us 
took part in it. 

The evideica consists of :—(l) The state- 
ment of t^e approver. (2) The general 
corroboration of that statement consisting 
of witnesses produced to show that he 
remembers what happened and tells the 
story straightforwardly and truthfully. 
O’!) Corroboration against each individual 
as supplied by witnesses who connect the 
particular individual with the commission 
of the offence. 

We take the approver's story first and 
then proceed to examine the corrobora- 
tive evidence under both heads. Wasanda 
Ram, who is 19 years of age, was a student 
of the Sanatan Dharam College in the year 
1929 He describes himself as politically 
minded and in December, 1929, he attend- 
ed a meeting of the Indian National Con- 
rees on the bank of the Ravi and there 
iscovered the existence of a Studenta' 
Union. He took preliminary steps to join 
this body but never completed the neces- 
sary formalities. In spite of this he attend- 
ed some meetings at one of which he met 
a man Durga Das who gave bis name as 
Mr. Kbanna of the D. A. V. College. 
Later, this man gave him a list of books 
which he advised him to read. In March 
he met this man again and noticed that 
be was with a person whom he subsequ- 
ently learnt to be Ranbir Singh. At the 
end of the summer term he went to his 
home in the Lyallpnr District and says 
that one day in August he came to Lahore in 
consequence of his having seen an advertise- 
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ment in the Tribune calling for candidates 
for a clerkship which had been inserted by 
one Bhagwan Singh Contractor. In the 
afternoon of this day he happened to meet 
this man Durga Das near the Mm earn 
and on this occasion Durga Diis revealed 
to him the esistenoe of an organisation of 
revolutionaries, to which he himself belong- 
ed, and described to him how the members 
belonged to three different groups different- 
iated by their duties and activities. This 
meeting, therefore, was a crucial incident 
and formed the starting point of Waeanda 
Ram’s connection with the alleged con- 
spiracy. On returning to Lahore in 
September he first lived in the College 
Hostel and in October moved out and went 
to the Pawitar Hotel and shared a room 
with one Attar Ohand. A few days later 
he met Durga Das again by accident and 
told him that he had left (he hostel and 
was living in the hotel and Durga Das 
then paid him a visit. At the time of this 
visit Durga Das explained to him that 
he would like him to live in a more 
secluded place and accordingly he and a 
friend Mol Raj went to Muballa Ram 
Nasar near Raj Qarh, a suburb of Lahore, 
and took two rooms and paid a month's 
rent. After staying there 15 or 15 days 
they moved and went to Rama Cottage. 
They took rooms from Ram Nath, the son 
of Ram Lai, landlord, and did not pay 
rent in advance. Mul Raj fell sick and 
left on the 10th of December and on the 
19th Waeanda Ram met Durga Das again 
and took him to this house. Durga Das 
presented him with a Rs. 10 note, told 
him to pay the rent out of it and that he 
wanted to leave a bomb, a revolver and 
cartridges with him and that very evening 
came to the house and left these articles. 
He then told him that he would bring a 
man to him the next day and wished 
him to stay at home to receive him. 
While this conversation was in progress 
the landlord Ram Lai passed by and the 
approver thought it a good opportunity to 
ay him his rent. He took Rs. 8 out of a 
ox, in which he kept his money, and 
paid the landlord Ram Lai in the presence 
of Durga Dae. This box was in the inner 
of his two rooms. The following afternoon 
Durga Das brought a man whom he called 
Ram Lai and actually was Hari Kishen 
and told Waeanda Ram to look after him 
and make all the necessary arrangements 
for his food. Next morning, the 21st of 
December, and this is the point where the 
conspiracy was first revealed in its entirety 


to Wasanda Ram, Durga Das and Ranbir 
Singh came to the house, greeted Hari 
Kishen affectionately and told Waeanda 
Ram that it had been decided to attempt 
the life of the Governor at the Oonvoca* 
tion, which would take place on the 23rd. 
That afternoon Durga Das returned, showed 
great nervousness at having seen a man 
Shanti Parkash, who also lived in Rama 
Oottage and was reassured by Waeanda 
Ram. Again that night Durga Das came 
alone to Rama Oottage and handed over 
to Hari Kishen the revolver, with which 
the murder was actually committed, and 
some cartridges He told Waeanda Ram 
to buy clothes for Hari Kishen and gave 
him some money. He also told him to 
take Hari Kishen in the morning to the 
gun outside the Museum and to hand him 
over to Ranbir Singb, who would be there. 
At 7 o’clock the next morning Waeanda 
Ram took Hari Kishen to the gun, met 
Ranbir Singh and was told by him that 
his duty was done and be would go away. 
As a matter of fact he still had to buy 
clothes for Hari Kishen and this he proceed- 
ed to do and ordered a coat, a shirt and a 
pagri to be made for him. The tailor, who 
made these articles and prccured the 
cloth for them was one Bansi Lai who 
has been produced and bears out the main 
incidents in the story. Waeanda Ram then 
returned home and was joined by Hari 
Kishen at 11 or 12 o’clock. That afternoon, 
while they were sitting in Rama Oottage, 
Ranbir Singh arrived with a camera. 
The landlord Ram Lai was on the spot 
sitting outside the house with some friends 
named Barkat and Hakim, who had come 
to pay him a visit. Shanti Parkash, the 
lodger, was also at home. Ranbir Singh 
took several photographs of Hari Kishen 
and there was some conversation between 
him and the landlord about a chair and a 
tea-poy, which were required for the 
camera to stand on. A further incident is 
described consisting of the landlord having 
gone into his room and brought out a 
photograph of a family group of his own 
and shown it to them. On the following 
morning Wasanda Ram fetched the 
clothes and to complete his dress he gave 
Hari Kishen a salwar of his own after 
cutting out the Dhobi mark. While Hari 
Kishen was present Durga Das came and 
produced an invitation card for the con- 
vocation and told the approver to write 
the name of Mr. Mohammad Yusaf upon it, 
which he did. Durga Das then gave Hari 
Kishen bis instructions, told him to leave 
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the hoase at half past ten and go to 
University Hall by a round about way and 
gave him some small change iu case he 
should want it to pay for a tonga. 
He told Wasanda Ram to m»e 
a bundle of the clothes and of 
the revolver, the bomb and the cartridges 
which had been given him before and to 
take them to the "Milap" Office that day. 
This Wasanda Ram did. The bundle was 
taken over by Ranbir Singh. Wasanda 
Ram then packed his trunk and went to 
the Railway Station and so on to his home 
in the Lyallpur District. On the 28th the 
Police arrived and on the 6th and 7th 
January he made his confession before a 
Magistrate which forms the basis of this 
case. 

The learned Sessions Judge has attached 
exceptional value to the statement of this 
approver. He was much impressed by 
the manner in which he gave his evidence. 
He believes him to be a truthful and con- 
scientious witness but realises that this 
does not dispense with the necessity of 
corroboration. He thinks him a misguid- 
ed youth who was led astray by the glamour 
of martyrdom. He finds that on realising 
his mistakes he honestly tried to stone for 
his folly and to tell a candid and truthful 
story of all that he knew. We may say 
at once that we have not been very favour- 
ably impressed by this man’s evidence. 
In view of the corroboration, which will 
be examined later, we do find that he took 
part in the conspiracy, that the story is on 
the whole true, that he did aSord an 
asylum for Hari Kishen and, more especially 
that the story about the purchase of clothes 
is true and that he did write the name 
of Mr. Mohammad Yusaf which now appears 
on the invitation card used by Hari Kishen, 
It is unnecessary to examine or to refer to 
the corroboration of details of the story 
by evidence regarding such incidents as 
the purchase of sweets by Wasanda Ram 
and the contradiction, which exists, as to 
whether he ate them all himself or took 
some back to bis guest. Nor do wo pro- 
pose to examine the contradictions as to 
the number of meals eaten by him and 
Hari Kishen and the place where they ate 
them and whether in company or alone. 
We are satisfied that the approver did 
arrange for the necessary meals and bis 
statement is borne out by the Hostel Cook 
and the scullion. We find that 
the approver was one of the most 
important members of the con- 
spiracy though he was only told of it in 


its entirety or indeed of its main feature^ 
at a very late stage. He provided tbs 
lodging and food for the principal active 
agent. He bought his clothes and arrangf 
ed for his food. 

The corroboration falls under two 
heads: — 

(1) General Oorrobration. 

(2) Special corroboration connecting 
each of the accused with the conspiracy. 

The first shows or is meant to show that 
the man is truthful and has a good 
memory. Holding it proved that this 
approver was an active conspirator, we may, 
1 think, confine ourselves to five portions of 
branches of the corroboration under this 
head. These are the details of the visit to 
Lahore in August, 1930, the movements of 
the approver in October, November, and 
December and his change of lodgings, the 
clothes incident, the card incident, and the 
camera incident. The first affords a test 
of very peculiar value because there can be 
no question of the approver being mis- 
taken or having forgotten about it. It formed 
according to him, an interlude which broke 
the monotony of the long vacation and, 
further, it was the point at which his true 
initiation began and was followed by the 
uneventful remainder of the vacation. The 
story is that some time in August he came 
for a day to Lahore from bis home in the 
L 7 allpur District, stayed there the whole of 
the day and returned at night. He says 
that he came in answer to an advertisement, 
which had appeared in the Tribune and in 
the hope of getting employment. After 
doing or rather failing to do his business, 
at about 4 p. m. hemet Durga Das outside 
the Museum and had a conversation with 
him at which he was told of the revolution- 
ary organisation to which he, Durga Das, 
belonged himself and how the members 
were of three citegories. He had read an 
advertisement in the Tribune inserted by 
one Bhagwan Singh offering employment 
to a clerk on R). 50 a month and saying 
that the successful candidate would have to 
deposit Rs. 603 security. No name was 
given but only a number. He says that be 
discussal the matter with his father 
and his family and received no encourage- 
ment. Later he changes this detail and 
says that he only consulted them later as to 
the advisability of seeking such employ- 
ment. The advertisement called for appli- 
cations to a certain number 2617. He 
answered the advertisement but not to the 
number advertised and received a reply 
from one Bhagwan Singh of MuhalUi 
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Sathan. He then waited nntil hie father 
was away from home, took Rs. 200 from 
what he calls the family funds and went to 
Lahore. Bhagwan Singh, who appeared as 
a witness, sajs that he never received any 
application for the poet and this is borne 
out by the evidence of the clerk from the 
Tribnne Office who says no letter arrived 
which necessitated the checking of the 
name and address of the inserter of the 
advertisement. On reaching Lahore 
Wasanda Ram set out to find Bhagwan 
Singh’s house, went to the Muhalla and 
made enquiries. He could not have done so 
had he not received an answer to the letter 
not addressed to the advertisement number. 
Eventually he reached the street in which 
Bhagwan Singh lives, did not go right up 
to the house but entered into conversation 
with a man sitting in a shop next door, 
questioned him, and was told that one 
Bhagwan Singh who lived in the house 
was in the habit of inserting advertise- 
ments in the papers. The shop was that 
of a petition-writer. This information so 
discouraged him especially when combined 
with the fact that the appearance of the 
house, which he did not attempt to enter, 
was mean and poor, that he went away and 
dropped the matter. A most improbable 
story- not impossible but improbable If 
it was worth his while to come all the way 
to Lahore in search of his employment and 
to take Ks. kOO without hie father’s 
knowledge, one would expect him to have 
followed the matter up a little further. 
And why Rs. MO ? Granted there was no 
more available, why take more than suffici- 
ent for bis expenses if he would not get the 
Rs. too-? and why should the fact that the 
house only bad two stories frighten hia? 
The detail as to the frequency of Bhagwan 
Singh’s advertisement is somewhat shaken 
by the evidence of a clerk in the 
Tribune Office, who says this was the only 
advertisement ever ineerted by Bhagwan 
Singh. He says that he did not write to the 
given number. How then did be address 
bis letter for at the time be admittedly did 
not know the name Bhagwan Singh. Both 
Bhagwan Singh and the cleik of the 
Tribune Office say that no reply was receiv- 
ed to the advertisement and the clerk 
ghould remember as the address, if intel- 
j igible at all, would have required the 
oheking of the particulars of Ho. 2617. 
This is only the beginning of the trouble. 

The Sessions Judge followed up -this 
part of the story by sending the approver 
with a Magistrate down to the Oity to 


see if he could point out the bouse. There 
is aflat contradiction between the Magis- 
trate’s evideice and that of the approver as 
to whether be pointed out the shop, at 
which he had made enquiries, or identified 
tbe man, who was sitting in the shop as the 
person from whom he enquired. The 
Magistrate is quite clear that all that he 
did was to point out the shop and is sup- 
ported by bis note made at the time. Now 
the tenant of tbe shop has been produced 
as a witness, being one Faqir Oband and 
it is disclosed in bis evidence that he only 
took it four months before giving evidence 
and several months after the incident of 
August, 1930. Before be took the shop it 
was occupied by a grocer. It is true that 
be bad another shop in August, 1930, four 
or five shops further down the street and not 
next door to tbe house of the advertising 
contractor. Before be was sent to the 
Oity with the Magistrate the approver 
positively stated that tbe house pointed out 
to him as being that of Bhagwan Singh bore 
the number 2617. As a matter of fact the 
number of the house in tbe Municipal 
Registers is 1655 and it is not shown that 
this number is any where exposed to view. 
Tbe mistake might have been unimportant, 
were it not that 2617 is tbe number given 
in tbe advertisement in tbe Tribune by 
Bbsgwan Singh. Then tbe approver was 
questioned in Court by tbe Sessions Judge; 
he was shown the advertisement but the 
number had been covered so that he could 
not see it. On tbe following day he made 
this positive aseertion, thus showing 
that be had remembered or discovered in 
tbe interval whst was the number given in 
tbe advertisement and, believing quite 
wrongly that this was tbe real number of 
the houee and not realising that it was 
merely tbe advertieement number, he 
deliberately manufactured the detail of 
there being a number on the house and 
deeoribedhowhe had seen what did not 
exist. On every single point, therefore, on 
which there could be a contradiction, there 
is one, and the only grain of truth appears 
to be that Bhagwan Singh ineerted the 
advertisement in the Tribune. The appro- 
ver has avoided giving details, which could 
be checked regarding the appearance of the 
bouse as when he says that it may have had 
one or two stories. If it impressed him so 
unfavourably as to make him return without 
going any further in hie enquiriee, he would 
remember mote Any doubt that might 
remain as to the truth of this story is set 
at rest by a later statement of the approver 
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himself on page 56 of the record when he 
says: “1 remember I went to my 7illage, 
as quickly as 1 could, as soon as the summer 
holidays of 193U opened. I cannot now say 
whether in those summer holidays, there 
was any occasion or any other business that 
brought me to Lahore. I returned to 
Lahore at the end of the holidays for the 
term (i. e. the 17th September). Nothing 
could be clearer than this and the explana- 
tion obviously is that at the time he made 
this statement he was trying to explain 
away au accidental mistake regarding a 
certain poster. He said that he had seen 
it at his village before coming to Lahore in 
September. This he could not have done 
as the poster was not printed until the 
lUth of October. Being constitutionally 
incapable of saying that he had made a 
mistake, as so many witnesses are, he was 
struggling from the terrible position and 
blundered by telling the truth on the infini- 
tely more important point of whether he had 
come to Lahore at all during the vacation. 
His mind being distracted at the moment 
from the consequences of the admission he 
was making and being centered upon the 
importance of avoiding the admission of 
having forgotten or mistaken the wholly 
unimportant detail as to where he first saw 
the poster he told the truth, which was that 
he did not come to Lahore between the dates 
of leaving at the beginning of the vacation 
and returning to it at the end. Toe various 
improbabilities taken together amount to 
the improbability of the story of the search 
for Bhagwan Singh's house being truth 
and this statement further establishes that 
regarding this incident the approver is 
deliberately lying and also establishes that 
it was not in August that he was initiated 
and that he did not then mert Durga Das. 
The Qovernmenl-Advocite would have us 
hold that the statement about not coming 
to Lahore must be a mistake because the 
approver's attention was not drawn to the 
consequences of his reply It is just be- 
cause his mind was distracted by the poster 
incident and he failed to realise the conse- 
quences of his reply that we attach such pe- 
culiar value to it. We have elaborated this 
incident as we consider it of immense im- 
portance and that it proves that the ap- 
prover is not to say the least of it a very 
truthful man. We believe that he did see 
the advertisement, that it was fixed in his 
memory by the fact that he discussed its 
attractions with his father. The rest is a 
clumsy fabrication. 


The next point is that of the movements of 
the approver in October, November and 
December, and how and why he changed 
his quarters. The story is that, after living 
in the hostel in September, the approver 
moved first to Pawitar Hotel. This is un-*' 
corroborated. From Pawitar Hotelhe went to 
Ram Nagar Muhalla and together with his 
friend Mul Raj rented two rooms from s 
Sikh clerk from the 2od or 3rd November 
and paid a month's rent in advance. Durgs 
Das came to see these lodgings and desired 
him to find a more secluded place. He 
moved accordingly on the 19th or 20th of 
November to Rama Oottage. The Sikh 
clerk, Jagdev Singh has been produced 
and does not beir out the story in its 
entirety, in fact contradicts it on the 
important detail of the duration of the stay. 
This man says the two men came, took 
two rooms, paid the money in advance, and 
so far as he remembers they stayed a month. 
He was not questioned as to whether he 
had refunded anything as due to them 
when they left, but he does say that they 
paid one month's rent and no more. The 
evidence in support of the approver's vei^ 
sion of this intermediate incident does not 
rebut the criticism which has been launch* 
ed against the details of the stay at Rama 
Oottage, the story being that the approver 
and hie friend went on the 19th of Novem- 
ber, and the friend Mul Raj fell sick and 
left on the lUth of December. On the 19th 
of December when exactly a month's rent 
was due, nothing having been paid in ad- 
vance, W asanda Ram paid Rs. 8 to Ram 
Lai landlord and Durga Das was present 
when the money was paid. This story i8 
attacked by pointing out many contradic- 
tions as between the story told by the ap- 
prover and the story of Ram Lai, which 
latter story is further contradicted by the 
internal evidence of a note book produced 
to support it. This man Ram Lai is per- 
haps tbe most unsatisfactory witness in the 
whole case, which is very unfortunate, ae 
his evidence is of considerable importance. 
He has not only contradicted himself but 
contradicted the approver on almost every 
possible detail, as for instance where the 
box was stored out of which the money was 
brought, who his tenants were— and this is 
the point on which he must have known 
the truth — whether the house was empty 
when Wasanda Ram and his friend came, 
when Jawahsr Lai, another tenant, left and 
what he was .paid lor rent and for electric 
light. Hs gives evidence regarding this 
stay of the approver and his friends in Rama 
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Oottage and he also giyes evidence of what 
is described as the camera incident, and 
the story told about the camera and the 
visit of Ranbir Singh is as unsatisfactory as 
that about the tenants and the rent. It is 
not proved, apart from the approver's story, 
that Wasanda Ram went to Rama Oottage 
on the 19th of November as opposed to the 
lOth December. The evidence led in sup- 
port of the details of the portion of the ap- 
prover’s story is wholly unreliable and 
proves nothing whatsoever. It has, there- 
fore, been correctly claimed by Counsel for 
the appellants that the story of Wasanda 
Ram’s wanderings and the details of bis 
arriving and staying in Rama Oottage are 
in no way borne out. They may be true or 
they may not but they are not corroborated. 
He did stav in Rama Oottage and was there 
in Decemoer. More cannot be said with 
certainty. 

This leaves the incidents connected with 
the purchase of clothes, the preparation of 
the invitation card and the camera incident. 

It is established that the name of “Mr. 
Mohammad Yusaf," which appears on the 
card, was written by Wasanda Ram and 
this does certainly establish the truth of bis 
story on this point and the fact that at this 
stage of the proceedings, the 23rd morning, 
the approver was taking a very important 
part in this conspiracy. It is proved that act- 
ing on information received the Police set 
about checking invitation cards which had 
been collected after they had been handed 
in by persons attending the Convocation on 
the 23rd and discovered this particular card 
bearing the name “Mr. Mohammad Yusal”, 
which they had reason to believe had been 
banded in by Hari Kiehen. The fact of 
the preparation of this card and its beiog 
handed over to Hari Kiehen was subsequent- 
ly established by the statement of the ap- 
prover and the evidence as to his hand- 
writing. 

As stated above it is established beyond 
any doubt that Wasanda Rem did purchase 
clothes for Hari Kiehen He eays that be did 
so on instructions from Durga Dae. There 
is a curious detail about these clothes which 
has not been brought out. The talwar, 
which Hari Kishen was wearing, had been 
given him, so the approver eays, by him- 
self, it being one of his own. The dhobi 
mark had been cutoff. At a learchof his 
room, not the first search, a salwar was 
discovered. It was produced as Ex. P-y 
but no evidence was led to show that it was 
of similar texture, make or cut, to the 
salwar worn by Hari Kishen on the 23rd 
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of December, This was perhaps due to an 
oversight and is immaterial, as hp 
further evidence was required to establish 
that Wasanda Ram did take an active part 
in the last stage of this conspiracy 

The evidence as to the camera incident 
is most unsatisfactory and nothing is proved 
least of all the identity of Ranbir Singh 
as a man who came carrying the 
camera. Four witnesses have all 
failed to identify him. In addition, 
there are contradictions on every detail as 
to whether Ram Lai was present when 
the photograph was being taken, as to the 
borrowing of a chair and tea-poy and as to 
the handing round of a photograph of a 
group of Ram Lai’s family. Ram Lai 
says himself that he did not see any 
photographs being taken. As to the story 
of the production of the family group 
and its beingihanded round for inspection, 
the story of the borrowing of the tea-poy 
and the chair the witnesses may have 
forgotten the details but the fact remains 
that they contradict each other throughout, 
that the stories told are not consistent and 
none of them is established. 

The corroboration, therefore, of the 
approver’s story as a whole rests on the 
incident of the purchase of the cloth and 
the incident of the preparation of the 
card P. B. These both show that he played 
hie part in the conspiracy, but it is certain- 
ly not established that be deserved to be 
described as an exceptionally truthful 
and reliable witness, nor Is it shown 
that the usual corroboration, which is 
required in a case of this nature, 
can be whittled down or dispensed 
with. On his own showing the 
approver was far from frank in the 
matter of disclosing the real name of Mr. 
Khanna which be says be knew perfectly 
well but concealed as long as possible. 

We now come to the oases of the in- 
dividual accused and, as against them, it 
is settled law that additional corroboration 
is required connecting them individually 
with the actual commission of the offence. 
It is unnecessary to quote any authority 
on this point. Prudence requires that the 
connection of each individual with the 
crime should be proved and corroborated 
by independent evidence, the real 
point being that precautions must 
be taken against the possibility of 
substitution. A story may be meticulously 
true in every detail with the all important 
exception that the name of A has been 
inserted instead of the name of B. The 
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ofirreotnees of the stpry is not affected by 
the all-important change. 

Against Durga Das the prosecution 
relies on two witnesses Kam Lai 
and Shanti Parkash and these hare 
been produced to show that Durga Das 
met Wasanda Ram, the rapprover, at 
Rama Cottage and further that he met him 
on another occasion at the eame place. 
Ram Lai states that on the 19th of Decem- 
ber, he saw Durga Das in Wasanda Ram’s 
rbom when Wasanda Ram paid him the 
rent. We have already explained that it 
is not established by the independent 
evidence led for the purpose that a month's 
rent was due at the time and the note book 
produced by Ram Lai far from supporting 
him throws further doubt on the matter. 
There are several contradictions in the 
stories told by the approver and Ram Lai 
sis to the details of this incident such as 
the place from which the money was 
taken. We can place no reliance on Ram 
tial's evidence and we find this incident 
Unproved. Shanti Parkash deposes that he 
saw Durga Das on a bicycle near a charpoy 
on which the approver was seated on the 
21et, outside Rama Cottage This incident 
is not mentioned by the approver and at 
beet can only prove that on the ^Ist Durga 
Das met Wasanda Ram. It is contended 
with great force that even if both the 
incidents were established by unassailable 
evidence, they would prove nothing more 
than association on two occasions when 
Durga Das was seen at Rama Cottage in 
the company of Wasanda Ram, Rama 
Cottageinot being, in any sense of the word, 
a secret meeting place but the house 
in which Wasanda Ram bad his lodgings. 
Shanti Parkash himself says that others 
used to come to visit Wasanda Ram and 
before the Committing Magistrate he 
picked out another man Surindra Kumar 
as being one of them. 

There is all the difference in the world 
between association at a suspicious place 
which in itself points to the two persons 
having met for some sinister purpose, and 
what may be called natural association 
which in itself raises no suspicions by 
itself. It is true that Hari Kishen, the 
murderer, stayed at Rama Cottage when 
he came to Lahore. It is true that Wasanda 
Ram approver was his host, provided 
him with a room and arranged for 
his meals. This does not establish that 
any meeting between Wasanda Ram 
and X or F at Rama Cottage even just 
before the arrival of Hari Kishen was ne- 


cessarily connected with the visit of Hari 
Kishen. It is evidence of association and is 
of considerable value if combined with other 
evidence of the same nature or of a nature 
showing an even more intimate connection 
between the two men. By itself it amounts 
to very little and inasmuch as we have 
rejected the rent incident and the evidence 
of Ram Lai, it is one isolated instance of 
association. Without the approver's story 
Durga Das is merely X or F as described 
above. The approver’s story cannot be in- 
voked to establish the importance of this 
incident while in its turn this incident is 
used to establish the truth of the approv- 
er’s story. There is no corroboration of 
the nature required as against Durga Das. 
It would be unsafe to convict him on the 
uncorroborated story of the approver who 
is certainly no better than the ordinary run 
of such men. We accept Durga Dasa ap- 
peal and acquit him. 

Obaman Lai is a school boy, aged 19, and 
until March, 1 9^0, had beenfa student of the 
National High School at Pes^war. He is 
the son of Lala Qanga Bishen and the 
grandson of Rai Sahib Lala Buta Mai, a 
prominent landlord of Mardan. He is a 
cousin of Hari Kishen. Acting on informa- 
tion received, the Police arrested him at 
Mardan on the 24th December the day 
following the outrage. On the morning of 
the 25th be was taken before Khan Bahadur 
Abdul Hamid Khan, who granted a remand 
and the same night at 9 o'clock he made 
a confession recorded as P, 2. This he re- 
tracted on the opening day of the committal 
proceedings — the 30th of January. The case 
against him rests on this retracted confes- 
sion and certain corroboration which, it is 
said, establishes the truth of the confession. 
This evidence is led to show that on the 
15th of December he left Nowshera, which 
is the junction for Mardan, by the 3 p. m. 
train and came to Lahore, that be returned 
to Nowshera by the Frontier Mail on the 
17tb, arriving on the 18th; that on the 19th 
he again left Nowshera in company with 
Hari Kishen and arrived at Lahore on the 
20th and returned from Lahore on the 22nd, 
the day before the murder. There are also 
two important letters. 

In the first place, Counsel attacks his 
confession as having been made in an im- 
proper place at an improper time, as having 
been made without the necessary pre- 
cautions being observed by the Magistrate, 
as having been recorded as a narrative in- 
stead of answers to questions put by the 
Magistrate, as having been recorded in 
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Boglish instead of Urdu, and finally m not 
being corroborated on any material point. 

The facta are that a mesaenger waa aent 
to the Magiatrate, who is a retired Diatrict 
Judge, that he went to the thana at once, 
arriying there at 9 at night on Ohriatmae 
day, that he took the aoouaed into the thatM 
compound and recorded hia atatement in 
the open, that he warned the aoouaed and 
explained to him that the statement would 
be used against him and that he should 
only say what be wished to say. He did 
not tell him that he was a Magistrate and 
he did not satisfy himself by questioning 
him whether he was making the confession 
voluntarily, although he states quite defi- 
nitely that he was satisfied by observation 
that the man was making a voluntary state- 
ment. Obunsel has drawn our attention to 
the roles and orders on the subject and 
points out that the confession should have 
been recorded in the day time in Court and 
that the omission of the Magistrate to point 
out to the accused that he was a Magistrate 
and to question him as to the voluntary 
nature of the confession are fatal defects. 
The confession had to be recorded at the 
beginning of the Christmas Holidays and 
it was, therefore, obviously impossible, un- 
less a Court could be opened for the pur- 
pose, to have it done in a Court, At the 
same time it would certainly have been 
more prudent and would have rendered the 
whole proceedings less open to attack, had 
some other place than the thana ^ compound 
and some time other than niue o'clock on a 
winter night been selected. If it be 
granted that the matter was urgent, 
that the surroundings and the general 
atmosphere had to be accepted as unavoid- 
able, exceptional care should have been 
taken by the Magistrate to observe very 
strictly the prescribed directions. He did 
not do so for Counsel is right in eaying 
that bis failure to question the accused 
as to his making the confession voluntarily 
is a radical and fatal defect, which cannot 
be cured by s. 533 of the Criminal Proce- 
dure Code. This has been laid down time 
and again and more especially in Farid v. 
Emperor (1). The Magistrate says that 
he satisfied himself and it was from obser- 
vation that be came to the conclusion that 
the confession was voluntarily made. This 
is not enough. Counsel would have us 
go further and accept the view expressed 

(1) 65 Ind Gas. 613; 2 Lah. 325; 5 P. W. R. 1922 Or.; 
23 Cr. L. J. 149; 4 U. P. L. it. Lah. 33; A. 1. R. 1922 
Lab. 237. 


in Emperor v. Panehkari Dutt (2) to the efle«6 
that the questions put and answers elicit" 
ed in making the preliminary enquiry 
must be recorded. This we have already 
declined to do in 133 Ind. Cas. 
55 [Abdul Ghani v. Emperor (3)] and 
we adhere to the view there expree- 
sed and repeat that provided the Magis- 
trate satisfies himself by putting questions 
and bearing answers, that the prisoner be- 
fore him is making a voluntary confession,' 
it is unnecessary for him to record the 
questions and answers, and it is sujQGioient 
if he complies with the letter of the law. 
If he fails to make a note at the time 
he can subsequently establish when called 
as a witness that he did so satisfy himself. 

The Magistrate says that he noticed 
when this man was brought to him earlier 
in the day for a remand that he was 
likely to make a confession. It is not clear 
bow the Magistrate came to this conclu- 
sion as he did not question him, but if he 
was right, it would have been natural for 
the man to be questioned there and then. 
We need not elaborate the. crucial point 
which is explained at length in Farid v. 
Emperor (1). Observation and questioning 
are not the same thing. The law is abso- 
lutely imperative. It is by questions that 
tbe Magistrate must reach his conclusion. 
He did not do so. This is a fatal and in- 
curable defect. 

Apart from this defect, the confession 
has befn attacked on the ground that, as 
opposed to raising suspicion— and very 
grave suspicion— it proved nothing conclu- 
sively, and tbe corroboration is challeng- 
ed as not establishing as it purports to do, 
the correctness of the dates given. Four 
witnesees have been produced, of whom 
Jai Dial has been specially relied on and 
accepted as trustworthy. He gives evi- 
dence to tbe effect that they saw Ohaman 
Lai in Lahore on tbe 10th morning. There 
is also evidence as to the departure of 
Chaman Lai and Hari Kisben from Haii 
Kishen's village and from Nowshers 
junction. 

Great reliance has been placed upon 
P. 27, a letter admittedly written by 
Ohaman Lai to hie father and found in hits 
f atb er’s house. Counsel contends that this 
may be a suspicious document, which it 
certainly is, but says that it corroborates 
no portion of the confession and that it is 

(2) 86 Ind. Oas. 414; 52 0. 67; 29 0. W. N. 300; A. 1. 
R. 1925 Oal. 587; 26 Or. L. J. 782. 

(3) 133 Ind. Gas. 55; Ind. Kul. (1931) Lab. 727; 32 
Or. L. J. 983; A. 1. R. 1931 Lab. 763; (1931) Or. Oas. 
1167. 
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not shown by the proseoution when it was 
written though it is argued that the con- 
tents lead to an inference that it must 
have been written in December, 1930. Fur- 
ther there is a letter written by Ranbir 
Singh’s father to Ohaman Lai's father. This 
corroboration, if accepted in its entirety, 
does not prove the guilt of Ohaman Lai 
and merely raises a grave suspicion 
against him. We are, therefore, of opinion 
that on account of the redical defect in the 
method of recording the confession, the 
guilt of Ohaman Lai is not established 
and we accept his appeal and acquit him. 

This brings us to the case of Ranbir 
Singh. Against him the evidence con- 
sists of the retracted confession of Ohaman 
Lai, the statement of the approver and 
the corroboration afforded by the evi- 
dence of Ram Lai, Barkat and Hakim as 
to the camera incident. It is shown, and 
it is not denied, that this young man was 
a friend and relation of Ohaman Lai and 
that they knew each other and their parents 
corresponded. As we have found the con- 
fession of Ohaman Lai to be inadmissi- 
ble, it follows that no use whatever can 
be made of it against Ranbir Singh. The 
evidence, therefore, is reduced to the state- 
ment of the approver and the corrobora- 
tion of the witnesses of the camera in- 
cident. 

This incident, if established, is of great 
value as proving a meeting between the 
three men, the approver, Ranbir Singh and 
Hari Kishen. There are three witnesses 
of whom two - Hakim and Barkat — have been 
been rejected by the Sessions Judge as they 
failed to identify Ranbir Singh in the iden- 
tidcation parade and in the Oommittiog 
Magistrate’s Court and we agree with tie 
view taken by the Sessions Judge. Theie 
remains Ram Lai, We have explained 
above that he is a most unsatisfactory and 
unreliable witness, that he contradicts him- 
self on almost every detail to which he 
testidea and that he and the approver fur- 
ther contraditt each other Ha further 
successfully identided Ranbir Singh at the 
identidcatio.j parade but failed to identify 
before the Oommittiog Magistrate and he 
did identify him before the Sessions Judge. 
At the identidcation parade it is shown that 
Ranbir Singh was the only person wearing 
glasses. Bjfore the Committing Magis- 
trate he had removed his galsses and Ram 
Lai failed to pick him out and he did pick 
out one Amba Parshad as being Ranbir 
Singh. Tne identidcation before the Ses- 
sions Judge is of no value as he admits 


that he had seen him outside before en 
tering the Court. The evidence, therefore 
of Ram Lai against Ranbir Singh is of no 
practical value except in so far as it corro- 
borates the approver vaguely as to the 
general story that a man came and took a 
photograph of Hari Kishen. It is not 
shown who that man was. This fact in 
itself unsupported by further evidence 
from any reliable witness is not of any 
practical value. The approver’s story re- 
mains uncorroborated in any detail which 
connects Ranbir Singh with the commis- 
sion of the offence and he must, there- 
fore, be acquitted. 

We accept the appeals of all these men, 
Durga Das, Chaman Lai and Ranbir Singh 
and acquit them. 

A. Appeal accepted. 


LAHORE HIGH COURT. 

Criminal Appeal No, 473 of 1831. 

December 9, 1831. 

Harrison, J. 

8URJAN SINGH— AootJSBS—AppBLLiNT 
tersus 

EMPEROR — Hbsponbpnt. 

Evidence Act (J of 1872), s, 30— Retracted conft8$i<m 
of co-accused— Admissibility and weight — Necessity of 
corroboration — Penal Code {Act XLV of 1860), ss, 1^01 
1 ^ 57 , separate sentences under — Legality of — Criminal 
trial— Gang cases — Duty of Police. 

The retracted confession of an accused person is 
admissible against a co-accused but is practically of 
no value unless there be independent corroboration* 
The corroboration must connect the accused with th« 
commission of the offence and the tainted evidence of 
an approver is not sufficient corroboration. Karam 
Singh v. Emperor (5), Vasin v Emperor (7), and 
other cases followed. Partab Singh v. Emperor (1), 
explained, [p. 29, col.2.] 

Though technically the offence of being member of 
a gang associated for the purpose of committing 
burglaries is different from that of actually tak^ 
part in them, yet where the main evidence to establish 
membership consists of the fact that the accused took 
part or received some of the proceeds of the burglaries 
it is not equitable to give separate sentences under 
88. 401 and 457, Penal Code. [p. 30, col. 2.] 

Dictum There seems to be a fatal attraction 
about conspiracy and gang cases but it is difficult to 
prove them and speaking generally the Police would 
usually be well advised to proceed with the substan- 
tive cases and to leave the gang case alone, fp. 31 
col. 1.] * 

Onminal Appeal frem an order of the 
SessioDB Judge, Jullnndur, dated the 18th 
February, l93l. 

Mr. Sundar Das, for the Oovernment- 
Advochtei lor the Grown, 
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Judgment.— Four men, Jamala, Feroz, 
Surj an Singh and Mehr Khan have been 
convicted under e, 401, Indian Penal 
Oode, of being members of a gang asso- 
ciated for the purpose of habitually com- 
mitting thefts and have been sentenced 
to various terms of imprisonment, Jamala 
to four years, Feroz his brother to two 
years, Hurjan Singh to five years and 
Mehr Khan to four years. They have, in 
addition, been tried separately for having 
taken part in the commission of various 
crimes as members of the gang, such crimes 
constituting the activities for which the 
gitng was formed. Jamala has been con- 
victed of committing two oSences under 
8.411, Indian Penal Oode, and one under 
8. 457; Feroz of committing two offences 
under s. 457 and Mehr Khan of commit- 
ting one offence under s. 411. 

All have appealed and the first point to 
be decided is whether it is established 
that there was such a gang in existence 
associated for the purpose of habitually 
committing offences, or, to be more precise, 
burglaries and operating in the area known 
as^the Doaba of Jullundur. Six men were 
sent up for trial altogether of whom two 
have been acotuitted. The gang is said 
to have consisted of these four and the 
approver Nabi Bakhsh. Two men Surjan 
Singh and Nabi Bakhsh approver are 
residents of the neighbouring District of 
Amritsar, the other three Jamala, his 
brother Feroz and Mehr Khan are residents 
of Jullundur. Between November, 1929, 
and April, 1930, sixteen? burglaries are said 
to have been committed or attempted in 
this area near the village of Nawanpind 
where the three Jullundur men lived. 
Out (of these, nine were reported and 
seven were merely attempts where no 
serious damage was done. Regarding 
three, all committed in the village of 
Alawalpur at the end of December, in 
MSrch, 1930, and on 4thlApril, 1930, prop- 
erty stolen was actually recovered and it 
has been found as regards the four appel- 
lants, that Jamala was in possession of 
property stolen on three occasions, Feroz 
his brother of property stolen on two, 
Surjan Singh of property stolen on two 
and Mehr Khan of property stolen on one. 

I have been taken through the record 
and have heard Mr. Mohsin Shah on the 
point of whether the evidence establishes 
the requirements of tbe section and proves 
that there was a gang associated for this 
purpose. At first the Police were unable 
to discover any clue but eventually Surjan 


Singh, who was arrested in the Amritsar 
District in connection with another case, 
gave them the clue which led them to un- 
ravel the whole case. The approver con- 
fessed first on the 14th September and 
was followed by Jamala on tbe 13th 
October, Mehr Khan on the 18th and 
Surjan Singh on the 27th. It appears, 
however, that the approver bad made a 
statement earlier though it was not recorded 
as a full confession, which led to many 
other discoveries and the arrest of his com- 
panions. 

Out of the sixteen burglaries said by the 
approver to have been committed by the 
gang, nine were reported to the Police. 
In the first two, Jamala was the only com- 
panion of the approver, and a question 
arises of whether it can be said that the 
gang reached its true existence at this stage. 
From then onwards sometimes three, some- 
times four including the approver, are 
shown to have taken part in the burglaries; 
and that these burglaries were actually 
committed is supported by the evidence of 
the owners of the honees, whether they 
actually made a report or not. Tbe acti- 
vities fall roughly in two halves between 
tbe middle of December, 1929, and the end 
of December, after which there appears to 
have been a lull, and then again from the 
middle of February to the beginning of 
April. The accused appear to have been 
inspired by the hope of obtaining a pardon 
and their confessions are certainly admis- 
sible, and valuable evidence, although 
retracted against themselves, whatever 
their value may be considered to be as 
against the other accused. 

Taking the first group which includes 
the greater number i of the burglaries 
reported, Jamala, Mehr Khan and Surjan 
Singh all corroborate the approver’s state- 
ment as against themselves and describe 
the burglaries. Taking the second group, 
namely, the burglary at Jalla Singh and 
three attempts at Mangal Manaur, that at 
Jalla Singh is not mentioned by any of 
the accused and there is no corroboration 
of the approver’s story. Surjan Singh and 
Mehr Enan have mentioned two attempts 
at Mangal Manaur and Jamala one only. 
There is further corroboration of tbe three 
main burglaries at Alawalpur reported on 
the 26th December, 1929, 29th March, 1930, 
and 4th April, 1930, which is supplied by 
the recoveries of part of the stolen property 
from the houses of these three men, 
Jamala, Mehr Khan and Surjan Singh. 
Taking all this evidence together I think it 
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is established that a gang was in existence 
of which the mote prominent members 
were Jamala and the approver Nabi Bakhsb, 
that it operated in this area of the Jollundur 
Doaba and that its members were aesociat- 
ed for the purpose of committing burglaries 
and in pursuit of their common object 
they did commit some nine burglaries and 
attempted to commit seven more between 
November, 1929, and the beginning of 
April. 

The next question is whether it is proved 
conclusively that the four appellants were 
the members of this gang. So far as 
Jamala, Mehr Khan and Surjan Singh are 
concerned, it is, I think, conclusively proved 
by the evidence of the approver, corrobo- 
rated as it is throughout by various incid- 
ents and various details and the independ- 
ent evidence of the owners of the houses in 
which the burglaries were committed or 
attempted, by the retracted confession of 
Jamala and the recovery of stolen property, 
that Jamala took a most prominent part 
in the activities of this gang. He was not 
actually present in person in the daccity 
at the house of Mathra Das on the < 9th 
March, 1930, but he was found in posses- 
sion of part of stolen property. His con- 
fession corroborates the story told by the 
approver, property was recovered from his 
house which had been stolen in each of the 
three Alawalpur burglaries and he has, I 
think, been rightly convicted under s. 401. 
The same applies to Surjan Singh. His 
own confession corroborates that of the 
approver, property was recovered from his 
house which had been stolen in two of the 
Alawalpur burglaries and has rightly been 
convicted under s. 401. The same again 
applies to Mehr Khan. He is shown by 
the approvers* statement and his own con- 
fession to have received part of the stolen 
property in the first burglary at Alawalpur. 
He is not shown as having been concerned 
in any way in the two latter burglaries 
there; and if it were not for his own 
retracted confession, it might, I think, be 
said that while there is sufficient corrobora- 
tion to establish his guilt under s. 411 as 
regards one burglary, there is not sufficient 
evidence to establish his membership of 
the gang. His own confession, however, 
though retracted, is of considerable value 
as against him and I think that taken with 
the approver's statement which it bears out 
throughout, it shows that he took part in 
many attempts and many burglaries during 
these four months. I think, therefore, that 
he also has been rightly convicted of being 


a member of the gang. 

The case of Feroz remains. He is the 
brother of Jamala. He is shown in the 
judgment of the learned Sessions Judge as 
having confessed himself. This, however, 
is not correct All that he did was to 
admit that be was approached with a view 
to his joining in some burglaries. He lives 
with his brother Jamala and there is no 
doubt that stolen property was recovered 
from the bouee in which he lived. The 
approver sajs that a double share was 
given to Jamala for himself and Feroz but 
this is not corroborated in any way, though 
Counsel for the Crown contends that the 
fact of his living jointly with hie brother 
is corroboration He had an ekka which 
he plied. The Sessions Judge has used 
the confession of the co accused, Jamala 
and Mehr Khan es against this man Feroz, 
These confessions have been retracted. 
There is no doubt that the confession of a 
CO- accused is admissible but it is only in 
peculiar circumstances that it has any 
value wbalscever. I have been referred by 
Counsel for the Crown to Partab Sivgh v. 
En-ptrcr (1). All that this ruling lays 
down is that the evidence is admissible. 
In that case the appeal was accepted. 
Counsel further relies upon Emperor v. 
Kehri (2). Atayav. Emperor (Z). Jawan v. 
Emperor (4) and Karam Singh v. Emperor 
(5). These rulings lay down the same rule 
that the evidence of a retracted confession 
is admissible against a co-accused and also 
go further and say that it is practically 
of no value unless there be independent 
corroboration, the last ruling Karam Singh 
V. Emperor (5) explaining that the corro- 
boration must connect the particular 
accused with the commission of the offence. 
In other words, it appears to me that the 
case must be to all intents and purposes 
complete without the retracted confession 
of the co-accused before it can be used and 
that confession may almost be described as 
superfluous or useless. The same rule has 
been laid down in Devendra Bhattackarya 
Y. Emperor (Q), Ya$in y. Emperor (7) and 

(l) 93 lad. Oas. 978; 6 Lah. 415; 2 Lab.Oas. 72; 7 Lak. 
L. J. 482; A.I. S. 1925 Lah. 605; 27 Cr. L. J. 514. 

(2) 29 A. 434; 4 A. L. J. 310; A. W. N. (1907) 140; 6 
Or. L. J. 360. 

(3) 10 Ind. Oas. 857; 5 P.R. 1911 Or; 91 P, L. R. 1911; 
27 P. W. R. 1911 Or; 12 Or. L. J. 276. 

(4) 25 lad. Oas. 634: 30 P. R. 1914 Cr; 264 P.L, R. 
1914; 50 P. W. R. 1914 Or; 15 Or. L. J. 626. 

(9)34 Ind. Oas. 642; 26 P. R. 1916 Or; 32 P. W, R. 
1916 Or; 17 Or. L. J. 226; 153 P. L. R. 1916. 

(6) 101 Ind. Oas. 881; 28 Or. L. J. 497; A. I.R. 1927 
Pat. 257; 8 P. L. T. 556. 

(7) 28 0.689; 5 O.W. N.670. 



81 iOBUN BiNOH «. BMPaBOit. Xaai.U. lBSZ 


li^yM Sardar y. Emperor (8). The earliest 
of these rolings Yasin v. Emperor (7) puts 
the matter very clearly. It is obvious 
that a retracted ooafessioa should carry 
practically no weight as against persons 
other than the maker. It is not made on 
oath; it is not tested by cross-examination 
and it is denied by the maker himself, 
who thus lied on either one or other of the 
oeoasions. The very fullest corroboration 
would be necessary in such a case for 
more than would be demanded for the 
sworn testimony of an accomplice on oath. 
That corroboration, as explained in Karam 
Singh V. Emperor (t>), must connect the 
accused with the commission of the 
offence, la this case as against Feroz all 
we have is the statement of the approver, 
the confession of two co-accused and the 
recovery of property from his brother’s 
house, which can only be held to be tanta- 
mount to recovery from his own if the 
retracted confession of Jamala his brother 
be accepted as loll and sufficient corrobor- 
ation of the approver’s story. Applying 
the test laid down, the retracted confession 
of Jamala is for this p irpose almost value- 
lees and in its turn it is not corroborated 
except by the tainted evidence of the 
approver. I find, therefore, that no case 
has been established against Feroz and 
that it is not proved that be was a member 
of the gang. So far as the retracted con- 
fessions as a whole are concerned in this 
case they are corroborated and are of value 
ae against all the apcused other than those 
making them, excepting always Feroz, 
but they are quite unecessary and super- 
fluous inasmuch as the approver's state- 
ment is fully corroborated by independent 
evidenco and the confessions of each 
accused in turn when used againtt him- 
self. As against Feroz they are valueless. 

The sentences passed are four years in 
the case of Jamals, five years in the case of 
Bar j an Singh and four years in the case 
of Mehr Khan. I uphold the sentence in 
the case of Jamala. He is showii to have 
taken a prominent part in the activities of 
this gang. I also uphold the sentence in 
the case of Surjan Singh who has two 

F revious convictions under Ohap. XVII. 

reduce the sentence of Mehr Khan to 
three years’ rigorous imprisonment for 
ho is not as deeply implicated as Jamala, 
I accept the appeal of Feroz and acquit 
him. 

In addition to the convictions under s, 401 

(S) S4 Ind. Oae. 712; A. I.R. 1925 Oal. 406; 400. L. 
f.651; 2S Or. L, J. 360. 


each of the four appellants has been sepa- 
rately tried for separate offences said to have 
been established by the evidence. Jamala 
has been convicted and separately sen- 
tenced once under s. 457 and twice under 
s 4 1 1 for having taken part in the 3rd 
burglary at Alawalpur and having re- 
ceived part of the stolen property from the 
let and 2ad Similarly, Surjan Singh has 
received two separate seutences of two years 
under s 457 for taking part in the 2nd and 
3rd burglary at Alawalpur aud Mehr Khan 
has been convicted separately and senten- 
ced for receiving stolen property of the 2ad 
burglary at Alawalpur. 

Technically the offence of being member 
of a gang associated for the purpose of 
committing burglaries is different from 
that of actually taking part in them, but 
looked at from a practical point of veiw, 
however much the gang might wish to 
commit burglaries and however close the 
association might be and well organised 
the arrangements, unless the activities 
materialise into actual burglaries or at- 
tempts at burglaries no one will be any 
the wiser or take any action, and where 
the main and all-important corroboration 
against the accused and the main evidence 
to establish their membership of the gang 
consists of the evidence that they took 
part or received some of the proceeds of 
these three burglaries, I think, to give 
them separate sentences comes perilously 
near to infringing the principle of “nemo de 
bet bie texari". While, therefore, 1 think 
the sentences are strictly legal I do not 
think they are equitable, running con- 
secutively as they do, and 1 think the 
soundest thing will be to make them 
concurrent. I do so. 

Feroz has been convicted twice under 
s. 457 apart from the conviction in the 
gang case on the strength of property 
recovered from the house, which he shared 
with his brother. I need not repeat what 
I have said in the gang case but for the 
reasons there given I accept the appeal 
of Feroz and acquit him of both charges 
under s. 457. 

I should like to take this opportunity 
of pointing out that the net result of this 
long case is that the three men whose 
convictions are upheld got very much the 
same sentences as they would have got for 
the substantive offences and all the time 
and trouble, not to mention the vast sums 
expended, have been wasted. In the 
Sessions Oourt the gang case took over 
a month to try and very nearly the same 
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length of time to commit. The appeal 
took three days in this Court, There 
eeeme to be a fatal attraction about 
conspiracy and gang cases, and it is per* 
haps not always realized how difficult it 
is to prove them. Speaking generally 
the Police would usually be well advised 
to proceed with the substantive cases and to 
leave the gang case alone. 

Appeal partly accepted. 


gft id Act praying that the said Dharamtala 
should be declared not to ba a Sikh 
Onrdwara. This petition was sent to the 
Ourdwara Tribunal and, after a careful 
enquiry, it was held by a majority of the 
members of the said Tribunal that the 
petition under s. 8 should be granted and 
a declaration was accordingly given as 
required by that section. Against this 
decision the Sbromani Ourdwara Par- 
bandhak Committee and the Committee 
of the Ourdwara Sadhu Kam Wali Dharam- 
sala at Lahore have preferred this api>eal. 

It appears that the nature of this in- 
afUnfinn VtikH hAAn rlAmdArl hv A Division 


LAHORE HIGH COURT. 

First Civil Appeal No. 2423 of 1928. 

January 18, 1931. 

Broadwat and Johnstons, JJ. 

8HROMANI OURDWARA 
PRABANDHAK COMMITTEE and otbbbs 
Dbfbndante— Appsi-lints 
versus 

Musammat NAND KAUR and otebss — 

PbTjTIONBBS — RbSP INDENTS. 

Punjab Sikh Ourdwara^ Act (VIII of I925)'$s. S (9), 
7— •Udaais, whether Sikhs — Sikh Gurdwara — Proof of 
dedication by Sikhs, necessity of — Civil Procedure 
Code (Act V of 1908), s. II — Prior decision in 
scheme suit, whether operates as res judicata 
Where the Dirision Bench decided the nature of an 
institution in a suit under s. 92, Civil Procedure Code, 
and in' a subsequent proceeding under the Sikh 
Qurdwaras Act the Tribunal had to decide the ques- 
tion as to whether the institution was a Sikh Qur- 
dwara according to the statutory definition to be 
found in the Sikh Ourd wares Act, 1925, with which 
ds&nition the Oourt was not concerned in the pre- 
vious suit: 

Held, that the previous decision did not operate 
res judicata, [p. 31, col. 2.] 

Where it is not proved that an institution was 
established by Sikhs for the purpose of public worship 
it cannot be declared a Sikh Ourdwara in a petition 
under s. 7, Sikh Qurdwaras Act. [p. 32, col . 1.] 

Udasis are not Sikhs within the meaning of that 
term as defined in the Sikh Qurdwaras Act. Ram 
Prasad v. Shiromani Gurdwara Prabandhak Committee 
(1), followed, [p. 32, col. 2 J 

First Appeal against a decree of 
the Sikh Qurdwaras Tribunal, Lahore, dated 
the 18th J une, 1928. 

Messrs. Skeo Narain and Bhagat Singh, 
for the Appellants. 

Mr. Ear Qopal, tor the Respondents. 
Broadway, J. — By a Notification 
No. 634, dated ist April, 1926, the Punjab 
Government published a petition duly 
made under s. 7,Sikh Qurdwaras Act, 1925, 
relating to a Qurdwara described as 
Dharaimala Diwan Hukman Singh alias 
Badhu Ram Wali and asking that it should 
be declared a Sikh Qurdwara. As a result 


Bench of this Court on a suit instituted by 
certain " Singhs" under s. 92, Civil Pro- 
cedure Code. That decision had been in 
favour of the respondents before us and a 
copy of this Court’s judgment was attach- 
ed to the petition under s. 8. It was urged 
that this decision operated as reeyudtea fa 
in the present case. This question was 
decided unanimously on the 16th Novem- 
ber, 1927, by the Tribunal when it was 
held that that decieion did not operate as 
res judicata. The reasons given are to be 
found at psge b of the printed book and, 
whatever may be said as to the first two 
reaeone, in my judgment the third reason 
is sufficient to render the view taken by 
the Tribunal justified. There can be no 
doubt that what the Division Bench had 
to decide in the former suit is different 
from what has to be decided in tjie present 
proceedings. The questiog as to what is a 
Sikh Qurdwara has to be decided by the 
Tribunal and by ourselves according to 
the statutory definition to be found in 
the Sikh Qurdwaras Act, 1925, with which 
definition this Oourt was not-eonoerned in 
the previous suit. I would, therefore, hold 
that the dtetrine of res judicata does not 
apply in the present case. 

That this institution is an old one is 
admitted by both sides. It may also be 
conceded that in the early days of its 
existence it was known as Hukman Singh's 
Dharamsals. It is clear however that in 
recent years it is really known by the 
name of Sadhu Ram Wali. It is also clear 
from the evidence that from its very 
inception the Mahants have been Udasis 
and that succession to the Mahantship has 
been from Guru to Chela, the appointment 
being confirmed by the Udasi Bhek and 
the installation ceremonies being performed 
under its auspices. 

For the appellants it was contended that 


of this, certain interested persons lodged Diwan Hukman Singh was a Sikh known 
a petition duly made under s. f of the ae a Phathand and that he had been a 
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farmer of taxes under Maharajah Ranjit 
Singh. Hie family is now represented by 
his great-grandsons Brij Lai Siogh and 
Nau Nihal Singh. It is clear from the 
record that this family has never had any 
concern with the management of this 
institution or the property attached to it. 
The jagir which the institution holds, was 
granted by the then ruling power to 
Santokh Das and has been confirmed to 
his successors. Oharanjit Singh, the father 
of Nau Nibal Singh, through his mother 
Uusammat Malan, Drought, a suit for parti- 
tion against Brij Lai Singh, and in the 
plaint reference was made to a Dharamsala 
in Lahore which was said to be wakf and, 
therefore, not liable to partition. In the 

^ nt it was set out that this Dharamsala 
been declared wakf by Bbagat Singh, 
father of Oharanjit Singh and Brij Lai 
Singh. Some years later, Oharanjit Singh 
is said to have issued a notice to Jairam 
Dae, then Mahant, threatening certain 
action if the said Jai Ram Das did not 
furnish accounts and take proper order 
with the property. The original of this 
notice is not forthcoming and what pur- 
ports to be a copy of it has been placed 
on the record. This is not dated and 
appears to be in the handwriting of one 
person Its genuineness has been attacked 
and it is diflacult to say whether such a 
notice was ever sent. It is clear, however, 
that Oharanjit Singh never followed it up 
and its value is exceedingly small. It 
shows, however, that it was addressed to 
Jairam Das as the Mahant and the institu- 
tion is not referred to by the name of 
Diwan Hukman Singh, but merely is 
described as a Dharamsala situated in the 
Sheranwala Qate, 

Mr. Sheo Narain for the appellant has 
contended that the mention of this Dharam- 
aala in the partition suit already refer- 
red to, and this notice coupled with the 
statements of Nau Nihal Singh, Brij Lai 
Singh and Musammat Malan, as to what 
they had been told by their ancestors is 
sufficient to prove that this institution bad 
been established by Diwan Hukman Singh, 
a Sikh living in the time of the Sikhs, 
and that, therefore, it is only reasonable 
to suppose that the institution was one 
which falls which the definition in s. 16 
(2), (Hi), Sikh Qurdwaras Act, and that 
it should be held that it had been used 
for public worship and was used for such 
worship by Sikhs. On the other hand, it 
has been urged with considerable .force 
that, while it is now sought to show that 
piwan Hukman Singh had established this 
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institution such tradition as exists in the 
family is to the effect that it had been 
made wakf by Hukman Singh’s grandson 
Bbagat Singh, who was to all intents and 
purposes a Hindu, ss admittedly he wore 
the sacred thread, as did his son Brij Lai 
Singh. It was further contended that the 
whole history of this institution clearly 
showed that from the time of Santokh Das, 
in whose name the jagir was originally 
granted, to the present time, this institu- 
tion has been under the contro land manage- 
ment of Udasis without any interference 
or assistance on the part of Hukman 
Singh’s family. It was further pointed out 
that, although the Adhi Granthi was kept 
on the premises and was paid due revere- 
nce to, the main objects of worship were 
the Samadhs of Santokh Das- and his 
successors. Mr. Hargopal, therefore, urged 
that the view taken by the majority of 
the members of the Tribunal was correct 
and that the appeal should be dismissed. 
As the judgment of the learned President 
of the Tribunal is a careful and detailed 
one, I do not think it necessary to discuss 
all the evidence in detail The evidence, 
oral and documentary, has been very 
carefully examined by us, and 1 agree in 
holding that the evidence led by the ap- 
pellants is insufficient to prove that this 
institution was established by Diwan 
Hukman Singh. There is evidence on the 
record to show that some property was 
acquired by Puran Das and Sadhu Ram 
for this institution. The management and 
control has been and is in the hands of 
the Udasi Sadhas. There can be no doupt 
that the Samadhs of the past Ma/tants are 
the objects of worship and I agree with 
the majority of the membersof the Tribunal 
in holding that it has not been proved 
that this institution was established for 
use by Sikhs for the purpose of public 
worship. 

There remains the question as to whe- 
ther Udasis are Sikhs within the meaning 
of that term as defined in the Sikh 
Qurdwaras Act. This question was argued 
at length before us during the course of 
the hearing of the Manak appeals : Ram 
Prasad v. Shiromani Gurdwara Prabandhak 
Committee (1), and in this case the same 
arguments were adopted. We have decid- 
ed this question against the appellants and 
it follows, therefore, that this appeal fails 
and must be dismissed with costs, 
Johnstone, J.— I agree. 

A. Appeal dismissed. 

(1) 135 lad. Oae. 657; A. 1. R. 1931 Lah. 161; 12 Lah. 
497; 32 P. L,B. 910; Ind, Rul.(1932) Lah. 113, 
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MADRAS HIGH COURT. 

Oriminal Reference No. 4 of 1931. 

September 18, 1931. 

WiLLSB AND PaNDALAI, JJ. 

VENKATAOHALA QOUNDAN 

AND OTHBES — AOCUSBD 

versus 

EMPEROR— OppoBiTB Paetp. 

Criminal Procedure Code (Act V of 1898)^ s, 307 — 
Trial by Jury — Reference by Judge-- Power of High 
Court to inter fere^whether unlimited — Interpretation of 
Statutes — Plain language, 

Oa the assumption that a Sessions Judge will 
not make a reference under s 307, Oriminal Proced- 
ure Code, unless he thinks that the verdict is 
manifestl}’’ wrong, the duty of the High Court in 
dealing with the reference is confined to consider' 
ing whether the opinion of the Judge is supported 
by evidence, [p. 33, col. 2; p. 35, col. 2.J 

Per Waller, J. — The observations in Veerappa 
Goundan v. Emperor (1) should not be construed in 
such a manner as to limit the discretion of the H igh 
Court in disposing of a reference under s. 307. \ p. 
33, col. 2.] 

Per Pandalai, J , — There is nothing in Veerappa 
Goundan v. Emperor (1) which does violence to the 
language of s. 307 nor anything which is either 
inconvenient or unsuitable to Indian conditions. The 
discretion of the High Court in disposing of refer- 
ences is byjno means unlimited : Veerappa Goundan 
r. Emperor (1), commented upon. Solomon v. Bitton 
(2), and Emperor v. Ramchandra Roy (3), referred to. 
[p. 35, col. 2,J 

The proper method of construction of a Statute it 
to interpret its language as it stands uninfluenced 
by considerations of what the law may be elsewhere 
[p. 33, col. 2.] 

Orirainal Reference made by the Sessions 
Judge, Trichinopoly, in Case No. 25 of 1931. 

Messrs. V, L, Ethiraj and K, Aravamuda 
Ayyangavy for the Accused. 

The Public Prosecutor^ for the Grown. 

Waller, J. — This is a reference under 
8. 307, Criminal Procedure Code. Fifteen 

J ersons were charged before the Sessions 
udge, Trichinopoly with dacoity. The 
Jury acquitted one of them and convicted 
the rest. The Judge thought that accept- 
ance of their verdict would involve a grave 
miscarriage of justice and has recommend- 
ed that it be set aside. A Full Bench of 
this Court has in Veerappa Goundan v. 
Emperor (1), held that the Jury is pri- 
marily the tribunal to find the facts and 
that it is not for the High Court to in- 
terfere with the verdict of a Jury 
unless it is unreasonable, Mr. Ethiraj has 
pressed us most urgently not to put too 
narrow a construction on this ruling It 
is not, of course, for us to criticize it, 
but I think it advisable to correct two 
statements made in the course of the judg- 
ment of the learned Chief Justice. The 

(1) 114 Ind. Oas. 353; A.L R. 1928 Mad. 1186; 51 M. 
956; 28 L. W. 575; 55 M. L. J. 591; (1929) M. W. N. 
185; 30 Or. L. J. 317 (F.B.) 


first is that the rule laid down in Solomon 
V. Bitton (2) 

"ia enahriaed in an eren more definite form in the 
Indian Statute, ao far as appeala are ooncemed.” 

It is not. Solomon ▼. Bitton (8) was a 
case of an application for a new trial on 
the ground that the verdict was against 
the weight of evidence. In India, there 
is no appeal on the facts, bat only on 
points of law. The second ia that the 
Oalcutta High Oourt has inclined pre> 
ponderantly to what may be described as 
the English view. That is no longer correct. 
The latest Oalcutta case on the point is 
Emperor v. Ramchandra Roy (3). Ouming, J., 
observed that the decisions 

“seemed to vary from the extreme view that the 
High Oourt should bo very reluctant to interfere 
with a verdict of a Jury to the view that the High 
Court in dealing with those references is to be 
guided by tho plain words of the Code." 

Slid then went on to say : 

“Speaking for myself, I have always thought that 1 
am upon far firmer ground, if I adhere to the strict 
words of the Code and do not attempt to interpret 
the Code in the light of the practice in other 
countries where the law and conditions are different.’’ 

That is, of course, the proper method 
of ooDstruction, as their Lordships of the 
Judicial Committee have pointed out more 
than once, to interpret the language of the 
Statute as it stands, uninfluenced by con- 
siderations of what the law may be else- 
where. 

Now, what is the rule that has been pro* 
pounded in Veerappa Goundan v. Emperor 
(1). It is this. On the assumption 
(which is, I may remark, entirely jnatifled) 
that Sessions Judges will not make refer- 
ences unless they think that the verdicts 
are manifestly wrong, the duty of the 
High Oourt, in dealing with such a refer- 
ence, is confined to considering whether 
the opinion of the Judge is supported by 
the evidence. To the rule so stated no 
exception can be taken, but 1 venture to 
express a hope that some of the observa- 
tions in the judgment will not be constru- 
ed in such a manner as to limit the discre- 
tion of the High Oourt iu disposing of 
these references. All Judges of mufassil 
experience realize how important it is that 
the High Oourt should not allow itself to 
be influenced by a sort of conventional 
respect for the verdict of a Jury. The 
waaknesses and peculiarities of Jurors and 
assessors are notorious. They will acquit 
or find exteuuatiog ciroumstauces in the 
clearest oases of murder; in cases of 

(8) (1881) 8 Q. B. D. 176. 

(3) 111 Ind. Oaa. 327; A. I. R. 1928 Oal. 732; 55 0, 
879; 29 Or. L, J, 823; 10 A. I. Or. R. 456. 
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dacoitr, they are fair too ready to convict. 

It is scarcely toomach to say that a Maraver 
charged with daceily before a Tinneveily 
Jury has a very slender chance of being 
acquitted. Another reference has just 
been argued before us from that district, 
in which a large number of Maravers have 
been convicted of dacoity despite the 
strenuous efforts of the Judge to secure 
their acquittal. 1 have had myself to reject 
appeal after appeal on the ground that no 
questions of law were involved, al*^hough I 
felt that the verdicts were clearly wrong 
and that the Judges ought to (have made 
references under s. 207. 

In this instance, the Sessions Judge is 
of opinion that the verdict is plainly unjust 
and I think that, on the evidence, he is 
right. The Public Proeecutor concedes 
that there are some curious features about 
the case and that the best that can be said 
of it is that it is on the borderline. 
Briefly the facts alleged are these. The 
first two accused owed P. W. No. 18 a 
considerable sum of money. He sued them 
and got a decree on a compromise by which 
the balance of that sum was to be paid 
in two equal annual instalments ; the first 
of which became payable on 4th August 
1V20. An offer was made by the debtors 
to give two pairs of bullocks and a cart 
in part payment and to deposit the 
balance in cash. Prosecution Witness No. 10, 
P. W. No. I8’s son, accordingly went to the 
villsgeon 9th August accompanied by P. Ws. 
Nos 11 to 15. The bullocks were inspected 
by P. Ws. Nos. 11 and 12, who said that 
they were not worth as much as the debtors 
thought. They were at once assaulted and 
the other witnesses tried to escape. They 
were overtaken however and brought back. 
Pen, ink and paper were produced and 
accused No. 1 ordered P. W. No. 10 to write 
out a recsipt. Prosecution Witness No. 
10 refused, whereupon accused No. 1 drew a 
sword and threatened to out him. Proseou* 
tion Witness No. lO then wrote a receipt 
for the whole sum due minus a certain 
rebate and accused No. 1 took it. An alarm 
was raised and the accused made off. The 
receipt in question is Ex, E and it is dated 
24th July. 

It is in a perfectly clear and steady 
hand and certainly was not written under 
the circumstances alleged by P. W. No. 10. 
His story is, in this respect, quite pre- 
posterous. Bis band was, he says, so shaky 
as the result of the treatment he had receiv- 
ed that be wap, at first, unable to write 
properly. When, however accused' Nc. 1 
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threatened to cut himj his hand recovered 
its steadiness and he was able to write. 
If bis nerve was so shaken by a slight 
assault, a threat to murder him would 
scarcely have restored it. This goes to the 
root of the case. If it is obvious that the 
receipt could not have been written under 
the circumstances alleged, the whole story 
goes. It is certain that something happen- 
ed and possible that no money passed 
and that the receipt was got hold of by 
unfair means. As the Sessions Judge ob- 
serves, there is no smoke without a fire 
and it was probably on that ground that 
the Jury convicted. The manner in which 
the accused, most of whom were unknown 
to the witnesses, were identified was 
farcical. The identification was made in 
the presence of a Police Officer alone after 
nightfall by the aid of a hurricane lan- 
tern. The names of the accused bad been 
supplied by P. W. No. 16 and it is im- 
possible to attach any value to an identi- 
fication so conducted. The presence 
of P. W, No. 16 is one of the most suspi- 
cious featuresiin the case. Among the accus- 
ed are several Pallars. 

The prosecution case appears to have been 
that four of them were in accused No. I’s 
service and the rest were brought in for 
the purpose of helping. The evidence of 
P. W. No. 16, who is very obviously on 
bad terms with all the accused, makes 
several things perfectly clear. One is that 
none of the Pallars was in the service of 
accused No. 1 ; another that, if any Pallars 
were present, they would not have been 
helping the Qoundens, but opposing them. 
Some time ago the wife of P. W. No. 16’e 
first cousion P. W. No. 17 eloped with a 
Pallan. She was outcasted and the 
Goundens dismissed all the Pallars 
who were working for them. That being 
so, it is most unlikely that any Pallar would 
have come to help accused No. 1. When P. 
W. No. iO made his complaint to the 
Police, he mentioned P. W. No. 16 as the 
man who could name all the accused 
Goundens as well as Pallars. Apparently 
he bad arranged with the witness that he 
should give evidence against his enemies 
the Goundens and implicate the Pallars 
whom he and P. W. No. 17 hated. It 
seems to me practically certain that the 
Pallar accused have been falsely impli- 
cated. With that finding goes another 
large part of the story. It is unnecessary 
to say any more. It is quite likely that 
something improper has been done in rela- 
tion to Ez, E, but I do not believe the story 
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of extortion told by P. W. No. 10 and hie 
witneeeee. I would accept the reference, 
set aeide the verdict and acquit the ac- 
cused. 

Pandalal, J.— I think the verdict 
should be set aside and the accused ac- 
quitted on the ground that the story of 
dacoity told about the preparation and hand- 
ing over of the receipt Ex. E is so unreason- 
able that no Jury should have accepted 
it. Au examination of the document shows 
that it was written in a firm hand in the 
writer’s usual style with nothing to show 
that it was not prepared at leisure and at 
ease. No man of prudence will accept the 
story that it was prepared at midday 
while the writer was exposed to the sun 
in a field as a result of violence or threat 
of violence. But in my opinion the accused 
had only themselves to thank for the view 
the Jury took of their conduct. They 
asked the Jury to accept the view that 
the receipt was prepared in the complain- 
ant’s vilJage in Telungapatti on 34th July 
and obtained by accused No 1 on payment to 
P. W No. 10 Govindasami Ohetty of 
Re. S,500 in cash. This was, if possible, 
still more absurd than the story of the 
dacoity. I believe myself that the receipt at 
Villaiparapatti the village of accused No. 
1 on Dth August, P. W. No. 10 having been 
lured there on promise of payment and that 
it was obtained from P. W No. 10 by the 
accused by some trickery and without pay- 
ing money. Prosecution Witness No. 10 
and his companions thus outwitted in a 
village where they could get no help, 
went away and sent for P. W. No. lO’s 
father and as a result of corsaltation 
lodged a case of dacoity. We are not con- 
cerned with the effect of the receipt in the 
Oivil Court where the petition for satisfac 
tion of the decree filed by the accused is 
pending. But I agree that the accused 
should be acquitted. 

I guard myself against saying anything 
to oast doubt on the reasoning or result 
of the decision in Veerappx Goundan v. 
Emperor (1) not only because it is bind- 
ing on this Bench and I have to follow 
and apply it even if I did not agree with 
it, but also because I see no reason to doubt 
its soundness. Two propositions are in- 
volved in that decisiop> The first, which 
is assumed for the purpose of the decision, 
is that a reference should be made by a 
Sessions Judge under s. 307 only incases 
where in bis view the verdict of the Jury 
is peiveree, unreasonable or altogether 


second, which is expressly decided, is that 
on a reference under s. o07, High Court 
will not retry the case as if there had 
been no trial but will confine itself to the 
question whether the Judge’s opinion of 
the verdict, i. e., that it was perverse or 
unreasonable or altogether against the 
weight of evidence is correct. If it was 
correct the Jury’s verdict will be set aside 
but if it was not, the verdict will stand 
even if it be one which the Court if it 
had to decide the case for itself in the 
first instance will not arrive at. In short, 
the J ury’s verdict will be given by the 
High Court the same weight (the "due 
weight’’ spoken of in s. 307) which the 
trying Judge should have given to it, and 
the Judge’s opinion will be given by the 
High Court the weight (the “due weight’’ 
spoken of in s 307) which it should have 
as that of the presiding officer of the Court 
to whom is entrusted the duty of seeing 
that justice does not suffer by the forms of 
law. In other words the High Court will 
give to each branch of the Court the 
weight which is due to it when acting 
within its own function and will see that 
neither encroaches on the function of the 
other. The Jury’s verdict will be upheld 
within the possible differences of opinion 
of reasonable men on the same evidence, 
but not beyond. The Judge’s disagree- 
ment with the Jury will be affirmed only 
when it is based on the Jury having given 
a verdict which, being perverse, unreason- 
able or against the weight of the evidence, 
should not have been given. Understood 
in this way I can see nothing in Veerappa 
Goundan v. Emperor (1) which does viol- 
ence to the language of s. 307 nor anything 
which is either inconvenient or unsuitable 
to Indian conditions. 

I understand my learned brother as not 
disapproving of the limit necessarily set 
on the powers .of the Sessions Judge’s 
reference by the requirement that be ought 
not to refer a case unless he considers the 
verdict manifestly wrong nor on the powers 
of the High Court by the requirement 
that it is confined to considering whether 
the opinion of the Judge as to verdict be- 
ing manifestly wrong, is supported by the 
evidence. If so, I respectfully think that 
the discretion of this Court in disposing 
of these references is by no means unlimit- 
ed and that is all the Full Bench decision 
means. I agree to the order proposed. 

M. s. A A. Verdict set aside. 
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MADRAS HIGH COURT. 

Second Oivil Appeal No. 36d of lu28. 
April 21.1931. 

Vs .-iKiTABCBBA RlO, J. 

JAQANNATHA MUDALI and otub&s 
— Appbllants 

V^TBUS 

P. T. 0HINNA8WAMI OHETTI (dibd) 

AND OTHBES — RbSPONDBNTS. 

Evidence Act (I of 1872)^ s, 112 — Presumption of 
legitimacy, nature of-^Proof of access, efect of— 
* Access', meaning of. 

Under s. 112, Evidence Act, when a child is born 
during lawful wedlock there is a presumption to 
start with in favour of legitimacy; in other words, 
that the husband had intercourse with the wife 
at the time wlien the child must have been con- 
ceived. That presumption is a rebuttable one and 
may bo rebutted by showing non-access; but once 
access of, or intercourse by, the husband is proved, 
no evidence will bo allowed to show that the 
child is not the child of the husband, (p. 37, col. 
2; p. 38, col. 1.] 

(Case-law discussed.) 

The word ‘access’ in s. 112 means sexual inter- 
course not more opportunity of access. |p. 37, 
col. 1.] 

Second Appeal against the decree of 
the Sub-Judge, Vellore, in A. 8. No, 26 of 
192G 

Messrs. T. M, Krishnaswami Ayyar and 
B. C. Seshachala Ayyar, for the Appellants. 

Messrs, A. S. Stvakaminathan and C. 
Gopalan, for the Respondents. 

Judgement. — This appeal raises a ques- 
tion regarding the construction of s, 112, 
Evidence Act. 

Defendant No. 8 is the wife of one Kuppa- 
thai Mudali and defendants Nos. 3 and 4 
are her sons. The plaintitf disputes their 
legitimacy alleging that defendant No. 8 
was living in adultery. The point to be de- 
cided is, whether defendants Nos. 3 and 4 
are the legitimate sons of Kuppathai, The 
findings of fact which, this being a second 
appeal, I must accept, are that Kuppathai 
married defendant No. 8 about 1876, but 
discarded her in 1881 owing to some 
suspicion about her chastity, that he then 
married a second wife and lived at a place 
called Qovindanpadi, whereas defendant 
No. 8 left for Kilachur, a village within two 
miles of that place. There she was residing 
and the Subordinate Judge thinks that she 
was having immoral relations with some 
person. Defendant No. 3 was born in 1891 
and defendant No. 4 in 1898. It is not found 
that Kuppathai did not have opportunities 
of access to his first wife; on the contrary, 
the evidence seems to indicate that he had 
them. In regard to the period to which 
reference must be had, the evidence no 
doubt is very vague; but Kuppathai in 1902 
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purchased for her some property and in 
1905 executed a document settling some 
lands on her and on her children. In this 
Kuppathai describes the boys as the sons of 
defendant No. 8. I may remark in passing 
that the learned Subordinate Judge thinks 
that these words strongly support the con- 
tention that the children are illegitimate. 
There are other passages on which the Judge 
relies, to which I need not refer. Later in 
the same year, and again in 1906, Kuppa- 
thai bought for her some more property. 
The evidence also shows that he allowed the 
boys to visit him and took some kind of 
interest in them, though what precisely its 
nature was it is difiScult to say. In 1909 he 
executed a writing repudiating the children 
as illegitimate. That was attested by 
several persons including one Rasappa, a 
brother of defendant No 8. This man has 
not been cited as a witness although de- 
fendant No. 8 admits that they have been 
on friendly terms. What led to this repu- 
diation the evidence does not clearly show; 
but it is suggested that it was some mem- 
bers of his caste that induced Kuppathai 
to take this step. This was followed in 
1915 by a deed which he executed revoking 
the settlement of 1905 Then there was an 
open quarrel which led to various proceed- 
ings in Courts, where the legitimacy of the 
boys was asserted by the one side and dis- 
puted by the other. I have forgotten to 
mention that in 1909, about the time when 
Kuppathai repudiated the boys, he married 
a third wife. He having died in 1918, his 
second and third wives sold a part of his 
estate to the plaintiff, who thereupon has 
brought the suit. It is in this way that the 
question of the legitimacy of defendants 
Nos. 3 and 4 has been raised. The Sub- 
ordinate Judge, differing from the trial 
Court, has decided the point against them. 

Their Counsel has not succeeded in 
showing that his findings, so far as they are 
questions of fact, can be attacked in second 
appeal. I have referred in this judgment 
to those facts alone which bear on the 
question, whether Kuppathai had oppor- 
tunities of access to his wife or not. That 
being the important point with which 
I have to deal, as 1 shall show presently, 
I do not propose to refer to the other facts 
on which the Subordinate Judge relies. The 
question, as I have said, is what is the effect 
of s. 112, Evidence Act? 

According to that section the fact that 
a child was born in lawful wedlock is 
'conclusive proof’ that it is the legitimate 
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son of its mother *s husband. If the 
section had stopped there, the presump* 
tion would be an irrebuttable one, what 
is termed presurriptiones juris et de jure, 
But the section does not end there, for 
then follows a clause beginning with the 
word “unless” which reads thus : 

“Unless it can be shown that the parties to the 
marriage had no access to each other at any time 
when he could have been begotten.” 

The effect of the section taken with 
that clause therefore is that the presump- 
tion is not an irrebuttable one, though the 
words “conclusive proof” (de lined in 
0.4) are used* The section itself enacts 
how that presumption can be rebutted. 
It can yield only to positive proof of want 
of access—whatever the word “access” may 
mean. If that access is proved, nothing 
further remains; the presumption rebuttable 
in the first instance becomes at once ir- 
rebuttable. This is the effect of 8, 112 That 
there are two distinct presumptions, differ- 
ing in kind from each other, is sometimes 
lost sight of , and that has led to some 
confusion. With these remarks, let me 
now turn to the meaning of the word 
“access.” If that means “opportunity of 
access” the plaintiff mustfai), for Kuppa- 
thai, I have said, had such opportunity. 
If, on the other hand, it means sexual 
intercourse, I am afraid I cannot disturb 
the Subordinate Judge’s finding in Second 
Appeal. In my opinion, there can be 
no possible doubt on the authorities that 
the word means sexual intercourse. That 
was declared after great deliberation to 
be the law in the Banbury Peerage case (1), 
It was there pointedly stated that access 
in this connexion means sexual intercourse 
and nothing short of it. Now the learned 
J udges go so far as to use the word “access” 
in the sense of sexual intercourse to dis- 
tinguish it from non-access or non-generat- 
ting access. The expression “opportunities 
of access,” is also found used by the Judges 
as something different from actual inter- 
course. The effect of the Banbury Peerage 
case (1), may be thus summed up. The 
presumption of legitimacy arises from the 
birth of a child during wedlock, but that 
presumption may be rebutted by evidence 
that such access did not take place bet- 
ween the husband and the wife as by the 
laws of nature it is necessary, for the man 
to be in fact the father of the child* It is 
not the opportunity of access that matters, 
but sexual intercourse. The presumption 




(1811) 67 B. R, 62; 1 Sim. & St. 153; 24 R. R. 
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in favour of legitimacy is also thus ex- 
Dressed * 

“Where a child ii born in lawful wedlock sexual 
iutercourse is presumed to have taken place between 
husband and the wife." 

This presumption, in whatever way it 
may be stated, is, as pointed out, a re- 
buttable presumption, a preeumption that 
may be rebutted by counter evidence show- 
ing non-aocese. 

Tnen comes the question, Where does 
the other presumption to which I have 
referred to, presumptione$ juris et de jure 
come in? Now let us turn to the next lead- 
ing case on the point, Morris v. Davies (2). 
The Lord Chancellor (in the House of 
Lords), after stating that the presumption 
that in the case of husband and wife, sexual 
intercourse took place can be rebutted, 
goes on to ob-erve : ■ , 

“If sexual intercourse bo proved, that is, if the Jury 
or the Judge trying the question of fact be satisfied 
that sexual intercourse took place between husband 
and the wife at the time of the child being conceived, 
the law will not permit an enquiry whether the hus- 
band or some other man was more likely to be tho 
father of the child." . , . . 

This is the point of distinction. If 
access or sexual intercourse is proved, the 
presumption to be drawn becomes an ir- 
rebuttable one. The point is brought out 
very clearly in the following passage from 
the judgment of Swift, J. 

“Any woman may, and some do, have sexual inter- 
course with more than ono man in the course of a law 
hours, and if a woman has within tho poriod during 
which conception must have taken place had conne- 
xion with more than ono man* * * tho law pre- 
sumes that if one of those men is her husband, tho 
child is his * * * ♦ However many men she 

has had connexion with nothing c.an bastardize the 
child unless non-access of or non-intercourse by the 
husband can be proved; Warren v. Warren (3), at page 
112 * 

1 1 the words of Aldersou, B [iu Copev. 
Cope (4)] the law will not, under such cir- 
cumstauces, allow the balance of the eviden- 
ce as to who is most likely to have been 
the father. In short, there is a presump- 
tion to start with in favour of legiti- 
macy; in other words, that the hus- 
band had intercourse with the wife at the 
time when the child must have been con- 
ceived. That presumption is a rebuttable 
one and may be rebutted by showing non- 
access ; but once access of or intercourse 
by, the huebaud is proved, no evidence 
m (1836)7 E. R. 365; 5 01. & F. 163; 1 Jur. 911; 3 
rSs.SIsTs L. j. Oh. 177; 8 L.J. Oh. 120. 47 R. 

^■(3?’ (1925) P. 107; 91 L. J. P. 68; 133 L. T. 352; 69 
a J 725- 41 T. L. R. 599. 

(4) (1833) 5 Oar & Pay. 604; 1 M * Rob. 269; 42 

R.R.78T. 

■ *fage oif'(192a) E.— (rsd-J 
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will be allowed to show that the child is 
not the child of the husband. The cir- 
cumstanoe that the wife had intercourse 
with severalat that time makes no difference. 
It is confounding these two preeumptione, 
when the law is being stated, that leads to 
difficulty; but as regards what the law on 
the point is, there can be, as I have, said, no 
doubt. 

Then the further question arises ; What 
is the kind of evidence that is required to 
rebut the presumption of legitimacy, in 
other words, the presumption that the hus* 
band had intercourse with the wife, which 
should have made him the father of the 
child ? That presumption is a very strong 
one, but the strength of it would vary 
with the circumstances of each case. The 
Aylesford Peerage case (5) furnishes a strik* 
ing instance, where it was held that the pre- 
sumption of legitimMy was rebutted. The 
facts are, the lady eloped in 1876 and a 
deed of separation was executed in 1877. 
From the time of the elopement till the 
birth of the child in 1881, the mother 
lived in a state of adultery with Lord 
Blanford. The husband and the wife, no 
doubt, were at the same time, during the 
critical period when the child might have 
been conceived, at different houses in 
London. In those circumstances the ques- 
tion was raised, whether the presumption 
was rebutted. It was answered in the affir- 
mative. Lord Blackburn goes so far as to 
say that although the marriage tie remained 
undissolved, the facts stated having been 
found, no presumption can arise, that the 
husband had cohabited with his wife. But 
it seems to me, having regard to s. 112, 
Evidence Act, it is unnecessary to go so far. 
The presumption must be drawn under that 
section, though, on the facts proved, it may 
become attenuated. In Hitherington v. 
Hitherington (6), where an order was made 
under s. 4, Matrimonial Causes Act, 1878, 
authorizing a wife to refuse to cohabit with 
her husband, it was held that from the time 
of such an order : 

"all the presumption which exists in the case of marri- 
ed persons as to access and the legitimacy of children 
is reversed.” 

Again, I may point out that it is not 
necessary for us to go so far. The case 
shows, that while normally the presumption 
is strong, in certain oases it is not quite 
so strong. The lastmentioned case is ap- 
proved in Andrews v, Andrews (7). In the 

(5) (1886) 11 A. 0. 1. 

(6) (18871 12 P. 112. 

|7)(1924) P. 255; 93 L.J. P. 137; 40 T. L R 
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case to which I have referred, Morris v. 
Davies (2), the husband and wife agreed to 
separate and afterwards lived apart, but 
within such distance as afforded them 
opportunities of sexual intercourse. On 
the facts, it was held that the presump- 
tion of law in favour of the legitimacy 
of a child begotten and born of the wife 
during the separation, was rebutted. It 
is unnecessary to multiply cases. The 
short question is : Has the learned Judge 
correctly applied these principles ? He 
is wrong in stating that there was judicial 
separation between Kuppathai and his wife. 
Such a conception is foreign to the Hindu 
Law. The statement, that in the case of 
children born after such separation, there 
is no presumption that they are legitimate, 
is, as I have said, also open to exception. 
But have these errors vitiated his judg- 
ment ? In the weight of the evidence, he 
has not been influenced by his somewhat 
inaccurate statement of the rule of pre- 
sumption. Indeed, the case was a difficult 
one to try, but all the facts were con- 
sidered by the Judge. It may be, on the 
evidence, another Judge may come to a 
different conclusion, but that is no reason 
why 1 should disturb the finding in second 
appeal. 

The appeal as well as the cross appeal are 
dismissed with costs. 

N s. A A. Appeal dismissed 


MADRAS HIGH COURT. 

Second Civil Appeal No )388of 1V27. 
October 21, 1930. 

MARBAViN NaIB, J. 

8ARRAJU VENKATARAGHAVAIAH 
—DsFBNfDi NT— Appellant 
versus 

8ARRAJU OHENOHU SUBBAIAH— 
Plaintiff — Rhspondbst. 

Madras Hereditary Village Offices Act (III o/ 
789.5), s». IS, 2 1 , scope of— Madras Proprietary Estates 
Village Service Act (II of 7894', ss. 10, II, scopeof— 
K&vnam— Appointment by proprietor— Revenue Officer 
cancelling suck appointment and making new one — 
Suit far declaration that order of Revenue Officer is 
ultra vires, competency of— Civil Courts, jurisdic- 
tion of. 

Section 21 of the Madras Hereditary Village 
Oflices Act lakes away the jurisdiction of the Civil 
Court only in cases in which the jurisdiction is 
conferred on the Revenue Courts by s. 13 of the Act. 
Where the case of the plaintiff is that he has been 
validly appointed as karnam by the proprietor, that 
he is holding the office and discharging its duties 
and that the appointment of the defendant by the 
Revenue Divisional Officer in cancellation of his own 
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appoiatment is null and void, the suit is cognisa- 
ble by the Civil Court. Krishnaswami Naidu v. 
Akkulammal (^l), Muvvula Seetham Naidu v, Doddi 
Rami Naidu (2) and Kodandaramayya v. Ramalin* 
gayya (3), referred to. 

Whether the plaintiff is the next heir in order 
of succession or not, if he is in possession of the 
office and is discharging its duties, there is sufficient 
legal character within the meaning of s. 42, Specific 
Relief Act, to sustain an action for declaration that 
he was validly appointed Kamam and that can- 
cellation of his appointment by the Revenue Officer 
concerned is null and void. Kodandaramayya v. 
Ramalingayya (3), referred to. [p. 40, col. 1.] 

Section 11 (2) Madras Proprietary Estates Village 
Service Act confers powers on the Divisional Officer 
to appoint another individual to the office in cases 
where a proprietor who has the right to appoint 
omits to do so within the statutory poriod or if the 
erson again appointed by the proprietor is also 
isqualified under s.lO (1). Where action is taken by 
the Revenue Officer under a. 11 (1) the right of ap- 
pointment is conferred on the Revenue Divisional 
Officer only in respect of cases where the nominee 
of the proprietor is disqualified under s. 10 (1) but 
does not extend to cases where the nominee is not 
in fact the nearer heir to the last holder of the 
office, that is, the cases where the prorprietors ap- 
pointment contravenes the provisions of s. 10 (2). 
Where the plaintiff does not suffer from any of the 
heads of disqualifications referred to ins. 10(1) the 
Divisional Revenue Officer has no jurisdiction to 
set aside the order of the proprietor. Krishnaawami 
Naidu V, Akkulammal (1), referred to. [p. 41, col. 
2 .] 

Where the Divisional Officer makes an appoint- 
ment after taking action under s. 11 sub-s. (1), the 
sub-section should be understood as confining the 
right of appeal to cases where the appointment is 
disallowed by the Revenue Divisional Officer on the 
ground that the proprietor has contravened the 
provisions of s. 10 (Ij. This sub-section does not 
bar a suit by an aggrieved party from the order 
of the Divisional Officer’s order, [p. 41, cols. 1 & 2.] 

Appeal agaiost the decree of the District 
Court, Nellore, ia A, 8. No. 131 of 192(5 
preferred agaiast the decree of the Court of 
the District Muusif, Kavali, in 0. 8. No. 
451 of 1925. 

Mr. B. Somayya for the Appellant. 

Mr. M Patanjali Sattri, for the Respon* 
dent. 

Judsrment.— The defendant is the 
appellant. This second appeal arises out 
of a suit instituted by the plaintiff for a 
declaration that the order of the Revenue 
Divisional Officer of Kavali dated 18th May 
1923 appointing the defendant as karnam 
of 8oinavarappadu is ultra vires and does 
not bind him. 

On a vacancy arisiqg in the office of 
karnam in the proprietary village of 8oma* 
varappadu, the proprietor appointed the 
plaintiff to the office by his order dated 
9th December, 1921 and sent notice of the 
appoiatment as required by the Act (Act 
ll of 1891} to the Revenue Divisional Officer, 


Kavali. On the ground that he is a 
nearer heir the defendant, a minor 
by his guardian, applied to the Revenue 
Divisional Officer praying that he should 
be appointed as the kamam. On ISch May 
1923 the Revenue Divisional Officer dis' 
allowed the appointment of the plaintiff as 
kamam holding that the defendant was the 
next heir to the office and directed the 
registration of his name as heir to the last 
bolder of the office. 

The plaintiff's case is that the order of 
Revenue Divisional Officer is illegal and 
ultra vires and he prays for its cancelk- 
tiop. 

The defendant’s esse is (1) that the Civil 
Court has no jurisdiction to entertain this 
suit by reason df the provisions of s. 21 of tbe 
Madras Hereditary Village Offices Act, (Act 
(IlIoflSDS^indtheMadrasProprietary Estates 
Village 8ervice Act, (Act II of 1894); ( ?) that 
a suit of this nature is barred by p. 42 of the 
8pecific Relief Act; (3) that even according 
to the pedigree sent by tbe proprietor to the 
Revenue Divisional Officer he, the defen- 
dant, is the next heir to the office inques-. 
tion and not the plaintiff; and that the 
Revenue Divisional Officer has on this 
ground jurisdiction to set aside the pro- 
prietor's order appointing the plaintiff 
who is not the next heir to the office; 
and (4) that the plaintiff's only right 
is to prefer an appeal under s. 11 (3) 
of Act II of 1891 against the order 
of the Revenue Divisional Officer. 

The Madras Act of 1894 admittedly 
applies to the office of the karnam in ques- 
tion and the provisions of the Madras 
Act 111 of 1895 also apply to it by reason 
of B. 3 (1) of that Act. Section 21 of Act 
III of 1895 provides that “no Civil Court 
shall have authority to take into considera- 
tion or decide any claim to succeed to 

any of the offices specified in s. 3 

Tbe office in question being an office 
specified in s. 3, the question is whether 
the Court has no jnrisdiction to entertain 
the suit. Section 13 (l)of the same Act 
provides that "any person may sue before 
the Collector for any of tbe village offices 

specified in s. 3 \on tbe ground that 

he is entitled, unier sub e 2 or 3 of s. lu 
of the Madras llroptietsry Estates Village 
Ssivice Act, Aclll of 1894, to hold such 
office subject to certain provisions. Section 
10 of the Madras Proprietary Estates ViHage 
Service Ac*, Act II of 1894, lays down 
certain rules to be observed by the pro- 
prietor in making the^ appoiatment. It 
contains three sab-sections; the let sub- 
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section sets out the qualifioations to be 
possessed by the person to be appointed; 
the 2nd sub-seotion, the rule of eucceeeion 
to be followed and the 3rd sub section, the 
rule to be followed in case the next heir is not 
qualified or in case there is no heir at all. It 
has been held in a series of decisions in this 
Court, Kriahnaswami Naidu v. Akkulammal 
(1), Muvvula Scetham Naidu v. Doddi Rami 
Naidu (2) and Kodandaramayya v. Ram- 
alingayya (3), that s. 2i of Act III of 1895 
takes away the jurisdiction of the Civil 
Court only in oases in which the jurisdic- 
tion is conferred on the Revenue Courts 
by 8. 13 of the Act. The correctness of 
this proposition of law is not challenged 
by the learned Advocate for the appellant. 
What he argues is that the plaintifi’s 
present suit, though the plaint is cleverly 
worded to take it out of the scope of s, 
13. is substantilly a suit for the village 
office specified in s. 3 on the ground that 
he is entitled to it under sub s. 2 of e. 
10 of the Madras Proprietary Fistates 
Village Service Act and so, the Civil Court 
has no jurisdiction to determine it. I have 
read the plaint carefully and I cannot 
agree with this contention. The plaintiff 
does not bring his suit for the office on 
the ground that be is entitled under sub s. 

2 or 3 of s. 10 of Act II of 1894 to the office 
in question. His case is that he has been 
validly appointed as karnam by the pro- 
prietor, that he is holding the office 
and discharging its duties and that the 
appointment of the defendant by the 
Revenue Divisional Officer in cancellation 
of his own apppointment is null and void. 
He does not ask for a declaration that he 
is the heir to the office in question or 
for reetorntion to bis appointment as 
karnam. “His position apparently is”, as 
pointed out by the learned District Munsif 
* that if the order of the Revenue Divisional 
Officer is held to be illegal and ultra 
vires and set aside, his appointment as 
karnam by the proprietor will stand good." 
In my opinion a suit of this nature does 
not obviously fall within s. 13 of Act III 
of 1895 and, therefore, it appears to me 
that 8. 21 of that Act is not a bar to the 
maintainability of the suit. 

The second question is whether a suit for 
a declaration that the order of the Revenue 
Divisional Officer is ultra vires and does 

(1) 50 Ind. Oas. 185; 9 L. W. 90; 24 M. L. T 489- 

(1^9) M. W. N. 29. , 

(2) 5 Ind. Cas. 137; 33 M. iC8; 7M L.T. 181; 20 
M. L. J. 91. 
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(3) 60 Ind. Cas. 650; 12 L. W. (63; (U20),M. tV. N, (4) 23 


not bind the plaintiff, is barred by s. 42 
of the Specific Relief Act. It is argued 
that, as according to the genealogical tree 
furnished by the proprietor himself the 
defendant and not the plaintiff is the next 
heir to the last holder of the office of 
fcarnam, the plaintiff is not entitled to the 
office under sub-s, 2 of s. 10 and, there- 
fore, the plaintiff has no legal character 
sufficient to sustain the action and the 
suit for the declaration, therefore, should 
have been dismissed by both the lower 
Courts. The argument was not pot in this 
form in the lower Courts. What was 
argued there was that a suit of this nature 
for a declaration, that the order of the 
Revenue Divisional Officer appointing the 
defendant karnam is ultra vires, is not 
maintainable and the lower Courts rightly 
overruled the objection pointing out that 
according to the decision of the Privy 
Council in Robert Fischer v. Secretary 
of State for India in Council (4) the suit 
is “in substance one to have the true 
construction of a Statute declared and to 
have an act done in contravention of a 
statute righly understood, pronounced void 
and of no effect”. It was not argued in 
the lower Courts that he has no title to 
maintain the suit. It is now argued that 
the decision in Robert Fischer v. Secret- 
ary of State for India in Council (4) is 
inapplicable as the plaintiff in that case 
had obviously title to institute the suit 
which the plaintiff in this case, does not 
haye.^ Whether the plaintiff is the next 
heir in the order of succession or not, it 
is clear that he is now in possession of 
the office and is discharging its duties. 
This by itself will give him sufficient title 
to sustain the action. But apart from it, 
if the Revenue Divisional Officer bad no 
jurisdiction^ to pass the order cancelling 
the plaintiff's appointment, then his present 
title to the office as nominee of the pro- 
prietor, cannot be questioned. The sub- 
stantial question is, therefore, whether the 
order of the Revenue Divisional Officer 
which is called into question is ultra vires 
and not binding on the plaintiff and this 
is the third point for decision. 

When the office of karnam falls vacant 
in a village in a proprietary estate, s. 9 
of Act Hof 1894 makes it obligatory on the 
proprietor of the village to appoint a person 
to the vacant office and send notice of 
the appointment in writing to the 
Divisional Officer in charge of the division. 


^j^4) 23 ^M. 270; 26 1. A. 16; 7 Bar. 459; 3 0. W, N, 


(P.O.). 
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Section 10, as 1 have alreadj pointed out, 
lays down certain rules to be observed 
by the proprietor in making appointments. 
Sub-section 1 of that section enumerates 
the several disqualifications to the office. 
It states that "(1) QO person shall be eligible 
for appointment to any village-cfiice who 
(a) is not of the male sex; (b) has not attain- 
ed the age of majority; (c) is not physically 
and not mentally capable of discharging 
the duties of the office; (d) has not qualified 
according to the educational test prescrib- 
ed for the office in question by the Board 
of Revenue by rules made under s. 32; 
and (e) has been convicted by a Oriminal 
Court of any offence which, in the opinion 
of the Revenue Officer in charge of the 
division or of the District Collector, dis- 
qualifies him for holding the office.” 
Sub -section 2 says "the succession to all 
hereditary village offices shall devolve on 
a single heir according to the general 
custom and rule of primogeniture govern- 
ing succession to impartible zemindaria in 
Southern India.” In the present case 
it will be remembered that the Divisional 
Officer set aside the appointment of the 
plaintiff by the proprietor on the ground 
that the appointment contravened the rule 
of succession mentioned in sub s. 2 of s. 10. 
Thislwasdone under s. 11. Sub section 1 of 
8. 11 confers powers on the Revenue Divi- 
sional Officer to record his objections to 
the appointment made by the proprietor 
and call on him to appoint another person, 
This sub section is as follows : — 

“If the Revenue Oflicer to whom notice of appoint- 
ment is sent under s. 9 considers the person appointed 
to bo qualified under sub-s. 1 of the preceding? section, 
he may, at any time within three months from the 
date of the receipt by him of the said notice of ap- 
pointment, and, in cases falling under els. (c) and (e) 
in sub- 8 . 1 of 8 10 , after giving notice to the parties 
concerned and making enquiry, record his objections 
and call upon the proprietor to appoint another per- 
son, and the proprietor shall thereupon 
do 80 and send notice of such new appoint- 
ment to the said Revenue Oflicer within six weeks 
after such requisition ” 

(It may be observed iu paesiug that the 
word ‘qualified’ appearing in sub e. 1 of e. 
11 in the Government publication of the 
Act is apparently a mistake for the word 
‘disqualified^;. Sub-section 2jetateB in certain 
oases the Divisional Officer may himself 
make the appointment. Stated generally, 
this sub-section confers powers on the 
Divisional Officer to appoint another in- 
dividual to the office in cases where a 
proprietor who has the right to appoint 
omits to do so within the statutory period 
or if the person again apnointed bv the 
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proprietor is also disqualified under sub- 
s. 1 of a. 10. Where action is taken by the 
Revenue Officer under sub s. 1 of s. 11, it 
appears to me that the right of appoint- 
ment is conferred on the Revenue Divisional 
Officer only in respect _ of cases where the 
nominee of the proprietor is disqualified 
under sub-s. 1 of s. 10, but does not 
extend to cases where the nominee is net in 
fact the nearer heir to the last bolder of 
the office, that is, the cases where the 
proprietor’s appointment contravenes the 
provisions of sub s 2 of s. 10. This appears 
to be clear from the language of the sub- 
section. It is admitted on all hands 
that the plaintiff does not suffer from any 
of the heads of disqualifications referred to 
in sub s. 1 of s. 10. In my opinion the 
Divisional Officer, therefore, had no jurisdi- 
ction to set aside the order of the pro- 
prietor and bis order is not warranted by 
the powers conferred on him by the Statute. 
The observations of Sadasiva Ajyar, J., in 
Krishnaawami Haidu v. Akkulammal (1) 
lend support to this view of the jurisdiction 
of the Divisional Officer to set aside the 
appointment by a proprietor in a case like 
the present one. 

The last question is whether the plaint- 
iff is precluded from instituting the suit 
as he is given the right under sub s. 3 of 
s. 11 of appeal to the District Oolleotor 
against the Divisional Officer’s order. This 
snb-section runs as follows : 

“Whenever an appointment is disallowed under this 
section, an appeal shall lie to the District Collector 
within one month, or, if the Oilicer disallowing the 
appointment is the District Collector an appeal shall 
lie to the Board of Revenue within three months.” 

Where the Divisional Officer makes an 
appointment after taking action under 
subs. 1 of B. 11, I think this sub-section 
should be understood as confining the 
right of appeal to cases where the pro- 
prietor’s appointment is disallowed by 
the Revenue Divisional Officer on the 
ground that the proprietor has contravened 
the provisions of sub-s. 1 of s. 10. If so 
understood, it is clear that the plaintiff 
has no right of appeal in the present case. 
Even if the sub section is to be understood 
as giving the plaintiff a right of appeal 
in all cases against the Divisional Officer’s 
order it does not say that the aggriev- 
ed party has no right of suit. 

Kor the above reasons this second appeal 
fails and is dismissed with costs. 

N. B. & B. L. Appeal diemmed. 
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MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 1588 and 
1589 of 19: 0. 

Aprils. 1931. 

SONDAHAM OUKTTV, J. 

DA8ARI VENKATACHARYULU— 
Defbndant— Pbtitionbb 
versus 

MANOHALA YE80BU and akothbr— 
Plaintiffs — Rb'poncent?. 

Civil Procedure Code (Act V of 1908), s. 151 — 
Inherent powers oj Court— Striking off defence on 
failure to pay batta. 

In a suit the plaintiff applied for the appointment 
of a receiver in respect of some standiiifr crops. 
The Court however directed one of the defendants 
to furnish security of Ks. lOf) and take away the 
crops. Ho furnished a security bond and the Court 
ordered the testing of the sufficiency of the bond 
by issuing a warrant to an ami7i to investigate the 
matter. For this issue of process batta had to bo 
paid by the defendant which he did not. Court 
then ordered him to pay cash into Court and warned 
him that incase of default his defence would be 
struck off. The defendant failed to comply with 
this order with the result that the Court struck off 
his defence: 

Held, that though there was no provision in the 
Code of Civil Procedure for striking off the defence 
under the circumstances mentioned above, it was 
competent to the Court to do so under its inherent 
powers under 8. 151, Civil Procedure Code. [p. 42, 
col. 2; p. 4S, col. 1.] 

Petitions under p. 115 of Act V of 11C8 
and 8. 107 of the Government of India Act 
praying the High Court to revise the 
orders of the Court of the District Muneif, 
Gudivade, dated the 23rd January, 1930, 
and 4th March, 1930, and made in 0. M P. 
No. 3486 of 1929, in O. 8. No. 395 of 1929, 
and in O. 8. No. 395 of 1929 rfencctively. 

Mr. Ch, Raghava Rao, for the Petitioner. 

Judgment — These revision petitions 
raise a somewhat novel point for determina- 
tion. The petitioner is the 3rd defendant 
in the suit. It appears that the plaintiffs 
applied for the appointment of a Receiver 
in respect of some standing crops in the 
suit land In connection with that 
application the Court passed an order 
directing the 3rd defendant to furnish 
security for Rs 100. On hie furniehirg 
such security he could appropriate the 
crops No Receiver was actually appoint- 
ed. That being so, it was the doty of the 
3rd defendant to furnish the required 
security which alone would entitle him 
to cut and carry away the crops In pur- 
suance of the order of the Court he put 
in a security bend into Court. The Court 
passed an order on 6th December, 
lvi29, to have the sufficiency of the 
Efcnrity tested. Usually a warrant 
will be issued to an Amin of the 
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Court to make an investigation as to the 
adequacy of the security offered. For this 
purpose batta had to be paid for the issue 
of a process. There is no doubt that the 
person bound to pay the batta was the 
3rd defendant, inssmuch as it was bis 
duly to furnish the security to the satis- 
faction of the Court. Unless the security 
tendered by him is accepted by the Court 
it will be of no avail. It was not, there- 
fore the duty of the plaintiffs to have 
paid the batta for the testing of the securi- 
ty tendered by the 3rd defendant. Default 
in the payment of the batta was doubtless 
on the part of the 3rd defendant. The se- 
curity tendered by him not having been 
tested, the Court was not in a position to 
accept it. In these circumstances the 
learned District Munsif treated the case 
as one of non compliance with the order 
of the Court directing security to be furnish- 
ed and, tberefore,4 passed an order direct- 
ing the 3rd defendant to depost into Court 
a sum of Rs. 100 within 15 days. A 
warning was also given at the same time 
that, if such deposit be not made, bis de- 
fence would be struck off. In spite of this 
stringent order, the 3rd defendant failed 
to make the deposit and consequently his 
defence was struck off by the Court on 4tb 
March, 1930. Against these orders the 
3rd defendant has filed the revision peti- 
tions. 

There is no express piovision in the Code 
of Civil Procedure which would cover a 
esse of this kind. Rule 21 of O. XXI, 
Civil Procedure Code, enables the Court 
to strike off the defence if default is made 
in the manner mentioned in that rule. 
Rule 16 of O. VI, r. 20 of O. XVI and r. 10 of 
O. VIII contain some provisions for punish- 
ing a party for default in a particular man- 
ner. The present case can only be brought 
under s. 151 of the Code which deals with 
the inherent power of the Court to pass 
such orders as may he necessary in the ends 
of justice, or to prevent the abuse of the 
prccess of Court. In this case the 3rd 
defendant not cniy made default in the 
payment of batta but failed to obey the 
further order of the Court directing him 
to deposit the sum of Re. ICC, he having 
failed to furnish the required security. 
Without fulfilling that condition he had 
no right to cut and carry away the crops. 
There was justification for the Court to 
treat the conduct of the 3rd defendant as 
something amounting to a emtempt of 
Court. Any penalty which the Court thinks 
fit to impose on the 3rd defendant for such 
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wilful default or diaobediesce ebould be 
deemed to be a etep taken by the Court 
in the exeroiee of the inherent powers 
vested in it by s. 15 >, Civil Procedure 
Code. The decisions in GauH Shankar v. 
Manki Kunuar (1) and East Indian Railway 
Company v. Jit Mai Kallu Mai (2) are 
cases which have a bearing on the present 
case by way of analogy. The striking oS 
of the defence of the Srd defendant in this 
case would be within the jurisdiction of 
the Court in the exercise of its inherent 
powers under s. 151. There is no case 
directly applicable to the facts of the pre- 
sent case; but still it seems to me that the 
order passed by the lower Court in the 
circumstances of this case is not without 
justification and, therefore. 1 see no pro- 
per grounds to interfere with it in revi- 
sion. I may also observe that the striking 
off of the defence is not the only order 
which the Court can pass by reason of the 
3rd defendant’s default or disobedience. 
All that I can say is that this is one of the 
orders which the Court would be entitled 
to make in order to see that the ends of 
justice are satisfied or that the process of 
Court is not abused. These Civil Revision 
Petitions are, therefore, dismissed. 

N. 8. & E. L. Petitions dismissed. 

(1) 74 Ind. Cas. 46C; 45 A. 624; 21 A. L. J. 571; A. 
I. R. 1924 All. 17. 

(2) 86 Ind. Oas. S62; 47 A. 538; 23 A. L. J. 212; L 
R. 6A.212Civ,; A.I.R. 1925 All. 280. 


MADRAS HIGH COURT. 

Civil Appeal No. 214 of 1929. 

January 2S, 1 3l. 

CoEOBNVBN iND CoENISH, JJ. 

THIRUVENGADAM PILLAI and anothbk 
—Plaintiffs— Appellants 
versus 

P. QNANA8AMBANDAM PILLAI and 
OTHB as— D efendants — Rbspondents. 

Hindu Law — Widow — Alienation— Suit by rever- 
sioners — Limitation — Widow's duty to keep down 
interest on debts — Boua fide creditor, rights of — 
Interest— Reasonableness of rate. 

If a suit to challenge a mortgage by a widow is 
barred by limitation the reversioners cannot be 
allowed to do indirectly what they could not do 
directly by showing that the original mortgage to 
discharge which the later mortgage was executed 
was itself not binding on the estate, [p. 44, col. 2.] 

A widow is not bound to discharge her husband’s 
debts out of the income of his estate ; but she is bound 
to keep down the interest on her husband’s debts and 
is only entitled to enjoy the net income from her 
husband’s property. But an exception is recognised in 
favour of the alienee. If there was actual pressure at 
the time of the alienation and the widow had then 
no funds available for the discharge of the debts 
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or the alienee, after reasonable enquiry, bona fide 
believed that the alienation was neoessary, he ^will be 
protected, [p. 44, col. 2 ] 

In order to determine of the reasonableness of a 
particular rate of interest the whole conditions and 
the terms of the lending must be considered to 
gether. [p.45, cohl.] 

Appeal against a decree of the Sub- 
Judge, Mayavaram. dated th« 25tb Octo- 
ber. 192S, in O 8 No 10 of 1925. 

M“Vir8 S. Varadachariar and R. Raja- 
gopala Aiyangar, for the Appellants. 

The Advocate-General, Messrs. S. Jagadisa 
Ayyar, S. Nagaraja Ayyar and N. 
Somasundaram,\foT the Respondents, 

Judgment.— The plaintiffs are the 
appellants. They sued for a declaration 
that a mortgage (Ex. 1) executed by de- 
fendant No. 3, a Hindu widow, of her hus- 
band's land in favour of defendant No 1 
was void as against them, the husband’s 
reversionary heirs. The husband died in 
1896. In 1897 the widow executed a 
mortgage Ex. 6 / in favour of cne Ranga- 
sami who was the father iu law of de- 
fendant No. 2. This was for securing a 
loan of Rs. 2,900 and the instrument re- 
cites that the money was required td 
discharge debts due by her deceased hus- 
band. It appears that the widow later sold 
some plots of land from time to time and 
that the sale proceeds were need to reduce 
the amount of the mortgage debt due to 
Rangasami. Subsequently, the mort- 
gagee’s rights became vested in defend- 
ant No. 2, who brought a suit upon the 
mortgage against the widow. On 17th 
January, 1913, defendant No. 2 obtained eat 
parte a preliminary decree for the reco- 
very of Rs 2,373 12 U then due, together with 
interest at 9 per cent, per annum on Rs ],c00 
the balance of principal due from date of 
plaint to 17th July, 1913, the date fixed 
for payment, and with further interest 
at 6 percent, on the whole amount from J7th 
July, 1913, until payment. It was for the pur- 
pose of discharging the decree amount, 
which by that time had swollen to 
Rs. 2,846, that on 9th September, 1914, the 
widow executed Ex. 1. the suit mcrtgage 
in favour of defendant No. 3. 

The plaintiffs impeach this mortgage 
upon two grounds. First, they say it is 
a fictitious transaction, part of atcheme 
of the widow and her mother it-law to 
trarsfer tbehnsband’s lands to the family 
of defendant No. 2 in fraud of the le- 
vereionary heirs. We do rot think that 
the evidence sustbius this allegation. The 
plaint aveiB nothing mere in enpport 
of it than that defendant No 1 is a cousin 
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of defendant No. Ve husband and was 
under obligations to Rangasami, defend- 
ant No. 2’9 father-in-law, who had looked 
after defendant No. 1 during his minority. 
The defendant No. 1 gave evidence at the 
trial and he has deposed that, in pursu- 
ance of his contract under Ex. 1 he did 
pay off the decree debt due to defendant 
No. 2; that he did not do this by a cash 
payment, but by adjusting this debt 
against a debt due by defendant No. 2 to 
him and his family. His story is corro- 
borated by documentary evidence Exhibit 
2 is a pro note dated 8th April, 1916, given 
by defendant No. 1 to defendant No. 2 for 
a loan of Rs. 8,600. Exhibit 3 is a receipt, 
given on the same date by defendant No. 2 
to defendant No. 1 for payment of 
Rs. 3. 263-1 3 0, which is stated to be the 
principal and interest up to date in respect 
of the amount due by defendant No. 3 
under the mortgage decree. Defendant 
No. 2 has accepted the genuineness of her 
signature to this document, but she has 
no recollection of the circumstances in 
which she signed it, as she says her hus- 
band managed all business and money.trans- 
aotions Exhibit 2 bears an endorsement 
(Ex. 2-a) dated 11th February, 1918, that the 
note had been discharged, A num- 
ber of other documents Exs. 4, 5 and 
8 support defendant No. Ts story that the 
mutual debts of defendant No. V& and 
defendant No. 2’8 family were adjusted. 
The learned Subordinate Judge has dis- 
covered no reason for doubting the genuine- 
ness of these documents or of the the trans- 
actions which they evidence. None is 
apparent to us. In fact, the evidence with 
regard to them is all one way. 

The plaintifiP’s second ground is that 
the mortgage Ex. 1 stands in no better 
position than the mortgage Ex 6 / and 
that if it can be shown that the earlier 
mortgage and the decree upon it were 
attributable to the widow’s improvidence 
in alienating property to pay debts which 
could and ought to have been discharged, 
from income in her hands, at least with 
regard to the interest, the reversioners 
would not be bound thereby. Two issues 
were framed in the lower Court viz,: 

“(1) Was the mortgage, Ex, 6-/ binding upon the 
husband 8 estate and (2) were] the plaintiffs entitled 
to question the validity of the decree in respect of 
that mortgage.” 

It is indisputable that the plaintiff’s 
right to sue for a declaration that the 
mortgage (Ex, [6-/) is not binding or 
that the decree is not binding would 


be barred by limitation. But the argu- 
ment is that lapse of time will 
make that binding on the estate which 
was not binding bafore We think how- 
ever that the learned Sub- Judge was 
right in striking out these issues. 
To allow the plaintiffs^ now to open 
the question of the binding charac- 
ter of the previous alienation and the 
decree upon it would, in effect, remove 
the bar which the Limitation Act has 
placed in their way. In other words, 
the plaintiffs cannot be allowed to do in- 
directly what they cannot do directly. 
That was the view expressed by a Pull 
Bench of the Punjab Chief Court in 
Khiali Ram v. Gulab Khan (1), and we 
agree with it. la that case, plaintiffs, 
reversioners of the husband sought to 
avoid the bar of limitation to a suit to 
declare the widow’s alienation void, by 
showing that the mortgage executed by 
her husband (in discharge of which his 
widow had sold the property to the inortg- 
agee) was a fictitious transaction; and it was 
ruled that they could not do this. The 
case reported as Jaggi P'f'ithi Pal (2), 
proceeds on the same principle, and so^ too 
Karri Adeyya v. Tammulamoddi Govindu 
(3). decided by one of us. 

The plaintiffs, therefore, have to fall back 
on their case that defendant No. 1 can- 
not be regarded as a bona fide lender. 
Their allegation is that connected as he 
was with the families of defendants Nos. 2 
and 3 he must have been aware of the 
circumstance that led to the mortgage 
Ex. 1 and that the widow was allowing 
interest to accumulate without any effort 
to keep it down out of her income. The 
principle has been laid down that a widow 
is not bound to discharge her husband’s 
debts out of the income of his estate; but 
that she is bound to keep down the 
interest on her husband’s debts and is only 
entitled to enjoy the net income from her 
husband’s property. But an exception is 
recognized in favour of the alienee. If 
there was actual pressure at the time of the 
alienation and the widow had then no 
funds available for the discharge of the 
debt, or the alienee, after reasonable 
inquiry, bona yJde believed that the aliena- 
tion was necessary, he will be protected; 


(1) Hind. Oas. 392; 33 P. R. lOH; 190- P. L. R. 
1911 (F. B.) 

(2) A. W. N.(1894) 134. , ^ ^ 

(3) 131 Ind. Oas. 609; A. I. R. 1931 Mad. 274; 31 L. 
W. 336; 58 M. L. J. 417; (1930) M. W. N, 97; Ind. 
Rul, (1931) Mad. 561. 
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Bee 18 Ind. lOae. 953 [Boddu Jaggayya v. 
Goli Appala Raju (4)] and 24 Ind. Oas. 634 
fS. Appalaawamy v, S. Venkanna 
(5)]. In the present case it has beeoJproved 
that the net income available to the widow 
from her hnsband’s lands was about 
Rs. 200 per annum, and that the income had 
only become available from the date of 
the compromise of the widow’s suit in 
January, 1912. By this compromise she 
recovered the control and enjoyment of 
her husband's lands which since his death 
had hitherto been in the management of 
her mother-in-law. So that at the date when 
she executed the mortgage (Ex. 1) there 
was not more than between Rs. 6t0 to 
Rs. 700 at the widow’s disposal to meet a 
debt of Rs. 2,845 due under the decree. 
There is evidence, which has been accepted 
by the lower Oourt, that the widow was 
being pressed to discharge the debt, and 
it is apparent that if she did not, the 
property was liable to be brought to sale 
in execution of the decree. We think, 
therefore, that defendant No. I’s mortgage 
is justified. 

Defendant No. 1 has filed cross-objections 
to the reduction made by the learned 
Sub-Judge in the rate of interest fixed 
by the mortgage instrument. He has 
held that the provision for payment of 
compound interest at 12 per cent, per annum 
from 9th September, 1916, with annual 
rests, is onerous and penal and he has a 
warded interest at | per cent, per mensem on 
the arrears of intere st till 9th September, 
1916, and compound interest at the same 
rate with annual rests afterwards. The 
question of the reasonableness of a parti- 
cular rate of interest was discussed by their 
Lordships of the Judicial Oommittee in 
Sunder Mull v. Satya Kinder Sahana (6). 
There it was stated that the whole condi- 
tions and terms of the lending must be 
considered together. The learned Sub- 
Judge has heard evidence as to the ordina- 
ry rate of interest in the locality, and he 
has taken into consideration the value of 
the security offered by the widow, which 
was ample, as well as the widow’s need for 
money, which was pressing, lu these 
circumstances we are not prepared to 
interfere in a matter to which the Sub- 
Judge has obviously given much care and 


i4) 18 Ind. Oas. 953; (1913) M. W. N. 275. 

(5) 24 Ind. Oas. 534; (1914) M. W. N. 488. 
o.W Ind. Oas. 337; A. I R. 1928 P. 0. 64; 55 I. A 
,®io’oL A. L.J. 364; 27 L. W. 461; 

(1928) M.W. N. 242; 9 P. L. T. 273; 54 M. L, J. 427 
N. 400; 47 0. L, J. 403; 30 Bom. L. R. 93; 3! 
0. W.N. 657;I. L,T.40Pat 1^ <P. O.) 


which he was well fitted to decide. 

We think however that the proper course 
is to declare in the decree that that portion 
of the debt comprising the disallowed 
interest is not binding on the estate and 
in other respeotslthat the suit is dismiss- 
ed. 

With this modification the appeal and 
the cross objections will be dismissed with 
costs. 

N. s. A A- Order accordingly. 

MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 3605 
of 1931. 

September 10, 1931. 

OuSOBNVBM iND OOBNISH, JJ. 

Q. SIRUR — Pbtitionbb, 
versus 

R. MYTHILI AMMAL and othbis- 
Rbspondbnts. 

Civil Procedure Code (Act V of 1908), O.XLI, r. 
10 (S)— Appeal— Security for costs— Failure to give 
security — Dismissal — Power to restore — Limitation 
— Limitation Act (IX of 190t), Sch. I, Art. 168, 
applicability of — Insolvency, whether extends time. 

Order XLI, r. 10 (2), Civil Procedure Code, is 
of a mandatory character and if security is not 
furnished within the time allowed the Court is 
bound to reject the appeal Sabitri Thakurain 
y.Savi(6), followed, [p 47,col. l.J 

An application for restoration of an appeal dis- 
missed under O XLI, r, 10(2) is governed by Art, 
168 of the Limitation Act. fp 46, col. l.J 

Insolvency is not a disability under the Limi- 
tation Act and adjudication of a party against 
whom an ex parte order is passed i.s not a suiB- 
cient ground for extending the time for making 
an application to set aside the order. Lekh- 
raj Chuni Lai v. Sham Lai Narrondas (2), Kissen 
Copal Karnaniyy. Suklal Karnani (3), Khunni Lai v , 
Rameshar\(i) and Official Assignee of Rangoon v. Chid- 
ambaram Chetly (6), distinguished, [p. 46, col. 2.] 

Application praying that m the cir- 
cumstances stated in the affidavit filed 
therewith the High Court will be pleased 
to issue an order (1) setting aside the oider 
of the High Court, dated l.'lth February, 
1931 and made in O. 8. A. No. 63 of 1930 
on the file of the High Court, dismissing 
as having abated the said appeal as against 
the Ist respondent therein, and (2) to 
review the orders dated 19th December, 
1931, and 10th February, 1931, passed on 
Civil Miscellaneous Petitions Nos. 6376 of 
1930 and 548 of 1931. 

Mr. V. V. Srinivasa Ayyangar tot Mr. 
M, E. Rajagopalachariar, tor the Petitioner*. 

Messrs. T, M. Krishnaswami Aiyar and 
G. Rajagogalan instructed by Mr. N, T. 
Shamanna, tor the Respondents. 

OPdOP.— This is an application by 
the appellant in 0. S. Appeal No, 63 
of 1930, to set aside the dismissal 
of that anneal as asrainst thA Iai- 
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respondent and to review or set aside 
certain interlocatorf orders passed ia the 
same appeal. The appeal was from a judg- 
meet of Waller, J., dated. the 15th October, 
1929, annulling the adjudication of the 2nd 
respondent and directing the appellant to 
pay the 1st respondent's costs. It was 
admitted on the 1st September, 1930, and 
on the 8th November the Ist respondent 
applied for a direction that the appellant 
should furnish security for her costs in the 
appeal. The application was allowed ex 
parte on the 19th December, no one appear* 
ingion tbehalf of the appellant, who was 
directed to give the required security with- 
in one month from that date On the last 
day of that period, the 19th January, 1931, 
an application was filed on behalf of the 
appellant (0. M. P. No. 548 of 1931) to 
rescind this order. That also was dismiss- 
ed for default on the 10th February, again, 
no appearance being put in for the appel- 
lant, On the 13th February the appeal 
itself was dismissed under the provisions 
of sub r (2) of r. 10 of O. XLI, Oivil 
Procedure Code. It is this last order 
which the appellant primarily attacks, and 
in order to do so he pleads that the order of 
the 10th February cannot be sustained 
because on the previous day, the 9tb, he was 
adjudicated insolvent and , further, that be 
had sufficient cause for not appearing before 
the Court when the original order to give 
security was passed on the 19th Decem- 
ber. 

It is indisputable that before the Court 
can set aside the orders of the lOth Febru- 
ary and 19 th December, it must restore the 
appeal itself, as unless the appeal is pend- 
ing there can be no revival of the inter ■ 
locutory applications, which depend for 
their existence upon the pendency of the 
appeal. As regards the restoration of the 
appeal the appellant has been met by the 
defence of limitation. There has been some 
difference of judicial opinion as to whether 
an appeal dismissed under r. lU (2) of O. 
XLI can be restored. It was held in Sri- 
nivaaam Pillai v. Rukmani Ammaf (1), to 
which one of us was a party, that this could 
be done and for the purpose of this case 
we propose to assume the power. It seems 
clear, however, and indeed has not been 
seriously disputed before us that such an 
application must be governed by Art. 168 
of the Limitation Act, which provides for 
the re admission of an appeal dismissed for 
want of prosecution. This article for 

(1) 117 Ind. Oas. 791; 55 M. L. J. 330; 28 L. W."358. 
1928) M, VV. N. 701; A. I. R. 1928 Mad. 984. 
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appeals corresponds, we think, to Art. 163 
for suits aud the latter article expressly 
refers to dismissal for failure to furnish 
security for costs. It is reasonable to hold 
that such a failure comes under the general 
description of “want of prosecution”. If 
this is correct the appellant had thirty 
days within which to apply and it is not 
disputed that his application was forty-one 
days out of time It has been vaguely 
suggested that the adjudication of the 
appellant affected this question, but in 
what manner has not been explained. In- 
solvency is not a disability under the Limi- 
tation Act and there is no reason to hold 
that the Official Assignee would have had 
a longer time within which to apply than 
the insolvent himself. We think according- 
ly that this objection is fatal. 

The insolvency of the appellant is also 
the ground upon which we are invited to 
set aside or review the order of the 10th 
February, which dismissed for default an 
application to set aside the ex parte order 
directing the appellant to furnish security 
for costs. The point taken i?, in brief, 
that the appellant was disqualified by his 
adjudication from conducting the applica- 
tion and that the Court before dismissing 
it ought to have given the Official Assignee 
an opportunity to carry it on. The cases 
relied on by Mr, V. V. Srinivasa Ayyangar 
for this position, Lekhraj Chuni Laly. Sham 
Lai Narrondas (2), Kissen Gopal Kamani 
V. Suklal Karnani (3), Khunni Lai v. 
Rameahar (4) and Official Aasignee of 
Rangoon v. Chidambaram Chetty (6), may 
be distinguished by the circumstance that 
in all of them the Court when it passed its 
order had been apprised of the insolvency. 
It had, therefore, an opportunity to apply 
the provisions of O. XXI (, r. 8, Civil Pro- 
cedure Code. In the present case this was 
not eo. As has been stated, no appearance 
was put in and the Court was wholly un- 
aware that the applicant had been adjudi- 
cated. On the materials before it, therefore, 
it had no alternative but to dismiss the 
application. It may be that in the pecu- 
liar circumstances of the case the Official 
Assignee could not reasonably have been 
expected to carry on the proceeding, but 
we have no information about that, and can 
only proceed upon the general principle 

(2) 1«B. 404. 

(3) 98 Ind. Gas. 781; 53 0. 844; 31 0. W. N. 22; A. 
I. R. 1927 Oal. 76. 

(4) 64Ind. Oas. 52; 4.3 A.621; 19 A. L. J. 685; A. 

I R 1922 All. 361 

' (5) 61 Ind. Gas. ‘ 300; (1920) M. W. N. 704; 12 L. W , 
551. 
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that some one representing the applicant 
must have appeared to save the application 
from diemiseal for default. We think, 
therefore, that no grounds have been 
shown for restoring this application, though 
we prefer to rest our decision upon other 
and perhaps more conclusive reasons. 
Even bad the application been restored it 
is highly doubtful whether, the time within 
which to furnish security having expired, 
the Oourt was competent to take any action 
other than to dismiss the appeal. The 
mandatory character of 0. XLI, r. 
10 (2) has been stressed by the 

Privy Council in Sabitri Thakurain v. Sati 
(6), which was a closely analogous case. If 
security is not furnished withiu the time 
allowed, the Court is bound to reject the 
appeal. The petitioner might, of course, 
have applied for an extension of the time, 
or in some other way averted the operation 
of the order for security. 

Even if it be assumed that the original 
order to give security could be re-opened 
by this means, we can find no ground 
whatever on the merits for holding that the 
appellant had sufficient reason for failure to 
put in an appearance. Admittedly his 
agent in Madras received notice of the 
application in good time, and he had no 
lack of professional advice because the ap- 
plicant’s affidavit states that his agent 
informed Mr. Venkatavaradacbariar's clerk 
to request him to instruct Mr. K. Bhasbyam 
Ayyangar to oppose it. Having done that, 
the agent, like his principal, was taken 
sway from Madras by other interests Mr. 
Venkatavaradachari, it issaid, fell ill and 
his clerk was under the impression that 
the case would be taken by Mr. Bhasbyam 
Ayyangar. The blame is thus thrown 
upon the clerk of the appellant’s Advocate, 
who apparently bad been left to arrange 
that this application should be opposed. 
We think it is clear that both the applicant 
and bis agent had other matters to attend 
to and neglected to ensure that the applica- 
tion was opposed. In the circumstances 
they do not, we think, succeed in proving 
their own diligence by throwing the blame 
upon an Advocate’s clerk, and we are unable 
upon the facts asserted to agree that there 
is any case for setting aside the ex parte 
order. 

The result accordingly is that the applica- 
tion is dismissed with taxed costs. 

N. 8. & A. Petition dismitaed, 

(6) 60 Ind. 088. 274; (1921) M. W. N. 159; 40 M. L. J. 
308; 19 A. L.J. 28l; 48 I. A. 76; 33 0. L. J. 307; 25 
O.W.N. 857; 23Bom.L. R. 681; 48 0.481; 14 L. W. 
862; 3 U. P. L. R. (P. 0.) 57 (P. O ) 


MADRAS HIGH COURT. 

Civil Miecellaneous Appeal No. 364 of 19^7. 

July 31, 1931. 

Wallbiand KaisaNiN Pandalu, JJ. 
YANATI VENKATARAGHAVAMMA— 

— Dbfbndant — Affbli ant 

VCTSU8 

BYRI8ETTY 8INGARAYYA 8BTTY and 

OTHBRS — RsePONDSNTS. 

Civxl Proctdure Code (Act V of 1908), 0. XXI, r 
66 (!) (e) — Sale proclamation — Hatters to be stated — 
Pending litigation. 

The fact that the property to be sold is the 
subject-matter of a pending litigation is a thing 
material for a purchaser to know and can, there- 
fore, be mentioned in the proclamation for sale. 
Venkataratnam v. Ranganayakamma (1), dissented 
from. 

Appeal against an order of the District 
Oourt, Neilore, dated the 15 September, 
1927, and made in E. A. No. 191 of 1927, 
in O. S. No. 56 of 1925 on the file of the 
Oourt of the Subordinate Judge, 
Neilore. 

Mr. P. Venkataramana Rao, for the Ap- 
pellant, 

Mr. M. Ramaehandra Rao, for the Res- 
pondents 

Judgement. — This is an appeal against 
an order refusing to set aside a sale in 
execution. Only two of the grounds urged 
before the lower Oourt are pressed here. 
The first is that bidders were scared 
away by a notification issued at the sale 
itself, warning them that the appellant's 
daughter's claim to the property had been 
dismiesed and that she bad filed a suit. 
Reliance is placed on some observations 
by Seshagiri Aiyar, J., in Venkataratnam 
V. Ranganayakamma (1), on the undesir- 
ability of issuing such warnings. With 
great respect we must express our dissent. 
Rule 66 (2) (e) of 0. XXI, Livil Pre- 
cedure Code, directs the Court to specify 
“every other thing which the Oourt con- 
siders material for a purchaser to know in 
order to judge the nature and value of the 
property’’. In this instance, the Oourt 
thought that it was material for intending 
buyers to know that the property was under 
litigation and directed the Amin to give 
them that information and we think that 
it was entirely justified in doing so. Nor 
does the complaint come very well from 
the appellant, for it seems .tolerably ob- 
vious that it is she that is responsible for 
her daughter’s effort to defeat or delay 
the decree and the sale under it. 

The next complaint is that the sale was 

(1) 48 Ind. Oas. 270; 41 M. 995 at p. 997; 35 M. L. J. 
335; 24M. L.T. 197; (1918) M. W. N. 599; 8 L. W 
922. 
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illegal aa it waa adjourned for over eevea 
days. What happened was that the sale 
went on from day to day continuously from 
18th to 29th April which was neither illegal 
nor irregular. It was not adjourned in the 
proper sense of the word. The Judge was, 
no doubt, absent for three days, while the 
sale was going on, but it appears that he 
bad issued a geneal order that all sales 
were to continue till his return. 

We had that both points against the 
appellant. Assuming that there had been 
irregalarities, it is for her to show that 
they caused her substantial injury She 
complains that land worth Rs. 40,000 was 
sold for Ks. 6,000 odd. On the evidence, 
no doubt, it appears that the land might 
have been worth about Re. 40,000 had the 
title been clear, but what was the position? 
The appellant’s daughter bad filed a suit 
claiming the property. The appellant 
was supporting her by admittingjthat 
her own title was defective. She had, 
further, before the sale, alienated nearly 
one third of the property to two of her re- 
lations. Under the circumstances, if it 
fetched much lees than its value the 
fault would appear to be her own and no 
one else’s. We dismiss the appeal with 
costs, 

N. 8. & A Appeal dismissed. 


MADRAS HIGH COURT. 

Oivil Revision Petition No. 1 
of 1931. 

May 12, 1931 
Jaokson, J. 

SENQOOA QOUMDAN akb ANOTHsa 
--Petitjonsrs 
versus 

VAYYAPURI QOUNDAN — Rbsponuent, 

Criminal Procedure Code {Act V of 1S9S), ss. 195 
{\) {a), forgery— Power to complain against wit- 

nesses. 

Tho Court Ims no power under s. 476, Criminal 
Procedure Code, to complain against witnesses for 
abetting forgery. Under that section tho Court 
can complain of an offence referred to in s. 195 (1) 
(c), only if it is an offence alleged to have been 
committed by a party to the proceeding in the 
Court. Gsvinda Aiijar y.Rex (1), followed. In re 
Dtvji valad Bhavani (5) and Emperor v. Dal- 
gaundcL (4;, not followed. 

Petition under es. 115 of Act V of 1908 
and 107 of the Government of India Act 
praying the High Oourt to revise an 
order of the District Oourt, Salem, dated the 
2l8t November, 1930, and made in O. P No 
28 of 1930. 


Messrs. T. R%ngachariar, Ramachandra 
Pantulu and F. GanapoLthi, for the Peti- 
tioners. 

Mr. Co Brooke Elliot tor Mr. V. Sankaran, 
tor the Respondent, 

Judfifment. — The petitioners seek to 
revise the order of the District Judge, 
Salem, under s. 476, Orimiaal Procedure 
Oode, complaining against them for abet- 
ting a forgery. The learned J udge has 
overlooked Govinda Aiyar v. Rex (l)^ which 
confines s. 476 to the exact offences referred 
to in 8. 195, so that offences in s. 195 (1) (c) 
must be offences ^‘alleged to have been 
committed by a party”. The amendment 
of these sections in 1923 has not affected the 
reasoning adopted by the Full Bench, and 
80 far as this province is concerned that 
ruling constitutes the binding law. Any- 
body can complain against an abettor of the 
offenoss in s. 195 (1) (c) and there is no 
question of the Oourt itself complaining qua 
Oourt under s. 476. Of course there is 
nothing to prevent the presiding oflScer 
himself complaining if he likes, as pointed 
out in Emperor v. Mukund (2), only then 
8. 200 (a-a) will not apply. In Bombay it 
has always been held that s, 476 in reference 
to 8. 195 (1) (c) is not confined to parties. C/, 
In re Devji valad Bhavani (3) from which 
Govinda Aiyar v. Rex (I) dissents and 
which Emperor v. Balgaunda (4) aflSrme* 
It is a pity that the Legislature, knowing 
of this disagreement, did not put the 
matter beyond question in 1923; but, since 
it did not do so, nothing is likely to be 
gained by referring the matter to another 
Full Bench to see if Madras can be brought 
into line with Bombay. The wording of 
the sections admits either view, and the 
provinces must agree to differ over 
what, after all, is a mere matter of pro ^ 
cedure. 

Following Govinda Aiyar v. Rex (1) as 
regards the abettors of the alleged forgery 
I cancel the lower Court’s complaint. The 
petition is allowed. 

N B. & A Petition allowed 

(1) 50Ind. Caa. 824; 42 M. 510; 36 M. L. J. 448; 9 L. 
W. 422; 20 Cr. L. J.314; (UU9) M. W. N. 459; 26 M. 
L. T 92(P.B.) 

(2) 110 Ind. Cas. 108; A. I. R. 1928 Lab 510; 29 Cr. 
L. J. 652; 10 A. I. Cr. K. 474; 9 Lab. 678. 

(3) 18 B.581. 

(4) 133 Ind Cas. 269; 33 Bom. L R. 296; A I. R 
1931 Bom. 305; 55 B. 461; 32 Or. L. J. 1017; Ind. 
Rul. (1931) Bom. 381; (1931) Cr. Cas. 561. 
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PATNA HIGH COURT. 

(Jivil Appeal No, 5 of 1928. 

April 24, 1931. 

Kiilwant Sahay and Mohammad 
Noor, JJ. 

TRIBEINI PRASAD SINGH-Appallant 
versuB 

RAMA8RAY PRASAD OHAUDHURI 
— Rbsponpbnt 

Civil Procedure Code (Act V »f 1908), sa. 1,7, 65,0, 
XXI, r, 95— Evidence Act {I of 1872), a. 91— Contract 
Act {IX of 1872), a. 2S — Limitation Act (IX of 1908), 
Seh. I, Art. 1S8 — Sale — Conaideration — Third party'a 
right to queation — Part of conaideration dependent on 
rtault of litigation — Validity of aale— Execution aale 
— Title of auetion-purehaaer — Abaence of aale-certi- 
ficate, effect of— Other evidence to prove title, ad- 
miaaibUity of — Suit by auetion-purehaaer within 
twelve yeara, maintainability of— Hindu Law — Suit 
againat family — Omiaaion to implead minor membera— 
Validity of aale. 

la the case of a sale of property the question of 
payment and non-payment of the consideration is a 
matter between the vendor and the vendee inter ae; 
it cannot be raised by a third party. Nilmadhab 
Parhi v. Hara Praahad Parhi (1) and Jagdip 
Sahay v. Sonu Lai (2), relied on. [p. 51, cols. 1 4 2.] 

The mere fact that a part of the consideration for 
a sale of property is dependent on the result of a suit 
relating to that property does not make the transac- 
tion bad _ as opposed _ to public policy. Bhagwat 
Dayal Singh v. Debi Dayal Sahu (S), relied on. 
[p. 51, col. 2.] 

The title ef a purchaser at an auction-sale in eze- 
eution of a decree is derived from the sale itself and 
not from the sale certificate. The sale certificate is 
merely evidence of title and not the title-deed, in the 
sense that the title is conveyed or created by it, and 
the purchaser can, therefore, establish his title by 
evidence indei>endeat of the sale certificate. Viahnu 
Shankar Jeahi v. Yuauf Nur Mahomad (4), distin- 
guished. Tantadhari Singh v. Sundar Lai Miaair (5), 
Narayan Bhagwan Oandhi v. Shamrao Laxuman (6), 
JaganNath v. Baldeo{7), Doorga Narain Sen v. 
Benty Uadhab Muzoomdar (8), Tara Praaad May tee 
V. Nund Kiahore Oiri (9) and Velan v. Kumaraaami 
(10), relied on. [ibid.] 

The omission to sue a minor member of a joint 
family if the interest of the family was properly looked 
after in the suit, will not in any way affect the sale 
held in ezecution of the decree passed in a suit against 
the faiaily. Nanomi Babuaain v. Modhun iiohun (12), 
Jagdiah Narayan Praahad Singh v.Manmatha Nath 
Dey (13), Sheo Shanker Ram v. Jaddo Kunwar (14) 
and. Raghunandan Prasad Singh y. Ohananand Singh 
(15), referred to fp. 53, col. 1.] 

The decree-holder auction-purchaser can bring a 
suit for recovery of possession of the property pur- 
chased at the auction sale within twelve yeara of the 
sale ae provided in Art. 138, Limitation Act. Such 
a suit is not barred by s. 47, Civil Procedure Code, 
[p. 54, col, 1.] 

Appeal against a decision of the Addi- 
tional Sab- Judge, Monghyr, dated the 29th 
August, 1927. 

This case was originally heard by a Fulj 
Bepob ao<i »^ter the decision of tbe Fur 
Bench which is ranorted in 1.3.^ Tnd. flaa* 
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337, the matter was placed before the Divi- 
sion Bench for final disposal. 

Mohammad Noop. J.— This is an 
appeal againt the decree of the Additional 
Subordinate Judge of Monghyr decreeing 
the plaintiff-respondent's suit for possession 
of certain properties with mesne profits 
snbsequent to the institution of the suit. 
The faots leading to the present appeal are 
these: Jagdip Narain Singh and Sant 
Prasad Singh who were members of a joint 
Hindu family mortgaged to Baba Gopi Lai 
4 annas pucea share of village Mighaul, 
Tauzi No. 1079, and 2 annas 10 gandaa pucea 
share equivalent to 10 annas kueha share in 
a 4 annas partitioned patti of village 
Matihani Gopal, Tauzi No. 1097, for 
Rs. 4,350, bearing compound interest at 12 
per cent, per annum with four-iinonthly rests 
under a registered mortgage deed, dated 
19th September, 1890, corresponding to 90th 
Bhado II, 1297 Fasli. The mortgage money 
was not paid and on 15th September, 1903, 
Babu Qopi Lai instituted a mortgage suit 
No 407 of 1903, in the Court of the Sub- 
ordinate Judge of Monghyr. In that suit 
the original mortgagors, Babu Jagdip 
Narain Singh and Babu Sant Prasad, were 
defendants first party, their eons and grand- 
sons were defendants second parly and one 
BabuSakhichand and members of his family 
who had acquired a subsequent mortgage 
in one of the properties, namely, Mighaul 
were defendants third party. The suit was 
decreed on 7th June, 1901, and the decree 
was confirmed on appeal by the Calcutta 
High Court on 7th July, 1905. 

The final decree for sale was subsequently 
passed and Babu Gopi L8l,the decree-holder, 
took out execution; and the mortgaged pro- 
perties were sold on 30th May, 1914, for 
Rs. 40,966 and were purchased by the 
decree-holder. On that very day the decree- 
holder filed a petition before Court stating 
that if the judgment-debtor does not file 
objection of any kin<l and does not pat in 
any petition for setting aside the sale he 
would return the purchased properties on 
taking Rs. 20,000 only. This was however 
not to be. The judgment-debtors filed an 
application for the setting aside of the sale 
which was rejected on 22nd May, 19 1 5, and 
the sale was confirmed. There was an 
appeal to this Court which was dismissed 
on 3rd August, 1917. The decree-holder 
auction- purchaser subsequently died and 
it is said that some quarrel arose in the 
family. Whatever may be the reason, 
nothing seems to have been done after the 
.confirmation of the sale by this Court. The 
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sale certificate wae not taken ont, the 
deliyeiy of poBaeeeion under O. XXI, r. 
95, wae not applied for and a period of 
about 12 years expired since the date of 
the sale. On 22Dd May, 1926, the heirs 
and Bucceseors of Babu Oopi Lai, the 
original decree-holder auotiot-purchaeer, 
conveyed to the plaintiff, Babu Bamasray 
Praead Ohaudbury, the entire ehare in 
the two aforesaid villages purchased by 
their ancestor at the execution sale above 
referred to. The conveyance was by three 
deeds of sale, Exe. 2, 2- a and 2-b. One deed 
was by some of the heirs for 6*aQna6 share, 
a second deed for another 6 annas share by 
some other heirs, and the third deed for 
the remaining 4'annas share by the reet 
of the heirs treating the property Bold as 
16 annas. On the basis of these convey- 
ances the plaintiff instituted the present suit 
on 29th May, 1926, seeking to recover the 
property and mesne profits since the suit, 
basing his title on the sale held on 30th 
May, 1914. The sons and gisndeons of the 
original mortgagors, Babu Jagdip Narain 
Singh and Sant Prasad, are the defendants 
first party; the repreeentatives of Babu 
Sakhiofaand, who bad acquired a subse- 
quent mortgage in Migbaul, are the de- 
fendants second party, and the heirs and 
successors of Babu Qopi Lai, who are the 
vendors of the plaintiff, are the defend- 
ants third party. Various defences were 
taken before the lower Court. I shall 
later on deal with so much of tbe defence 
of the defendants first party as is relevant 
for this appeal when I come to the appeal 
itself. Suffice it to say that tbe learned 
Subordinate Judge has decreed tbe suit 
and the defendants first party have ap- 
pealed. 

At this stage I propose to dispose of 
the defence of the defendants second party, 
the heirs of Sakhichand, who bad acquired 
a subsequent mortgage in one of the 
propertiss named Migbaul. 1 have already 
said that Babu Sakhichand himself, and 
members of his family, were defendants 
third party in the original mortgage suit 
in which the property was sold. The dec- 
ree was passed in their precence. Since 
then they sued on their mortgage and 
obtained a decree. What happened of this 
decree is not known. Their^ defence in 
the present suit was that their mortgage, 
dated llth September, i80S, though subse- 
quent to the mortgage of Qopi Lai, should 
have a priority over the latter,, on the 
ground that their money was advanced for 


the satisfaction of another mortgage of 
Migbaul prior to the mortgage of Qopi 
Lai. An issue was raised on this point, 
and tbe learned Subordinate Judge after 
going into the facts has decided it against 
them. They have not appealed. It is, there- 
fore. not necessary to deal with this part of 
the case any further. 

Before I take up the question raised in 
the appeal itself 1 would like to dispose 
of a small matter which has been urged 
on behalf of tbe appellants. It appears that 
tbe plaintiff after obtaining the decree in 
this suit executed it and obtained formal 
delivery of possession. When he applied to 
the Revenue authorities.for the mutation 
of his name it was found that in the 
meantime a third party had got bis name 
recorded in the registers of the Land 
Registration Department on the basis of 
some transfer from the defendants first 
party. Tbe Revenue authorities refused 
to mutate tbe plaintiff-respondent’s name 
and he has brought a separate suit against 
the defendants first party and their trans- 
feree whose name is entered in the records 
of the Land Registration Department. On 
2nd November, 1928, the respondent put 
in an application in this Court bringing 
all these facts to the notice of the Court 
and requesting that as the appellant had 
no subsisting interest in the property in 
suit tbe appeal bad become infructuous 
and should be dealt with as such. 

At tbe hearing of the appeal the learn- 
ed Advocate for the respondent (plaintiff) 
has not pressed this application, but the 
appellant tried to take advantage of it 
and urged that as according to the ad- 
mission of tbe respondent himself the de- 
fendanta-appellants had no subsisting 
interest, the suit itself was infructuous and 
ought to be dismissed on this ground, 
the conveyance by the defendants being 
before tbe Court. 1 am unable to accede 
to this contention. Tbe plaintiff’s case 
in the plaint was that he was resisted in 
taking possession of the property by the 
defendants first party. In this view the 
plaintiff has a good cause of action against 
them (appellants) and we must determine 
the matter between the parties as they 
are before os Whether the decree which 
may be passed in this suit will be binding 
upon any other person who may have 
acquired any interest in the property from 
the appellant is a matter which does not 
concern us. In their written statement the 
defendants first party never asserted that 
they are not connected with the property 
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in diapnte. They allowed the case to pro- 
ceed l^fore the lower Ooart and have £led 
an appeal before this Court. The question 
should, therefore, be determiued and we 
overrule the contention of the appellants. 

1 now come to the defence raised by 
the defendants first party, the represen- 
tatives of the original mortgagors. I will 
only deal with such of them es have been 
pressed before us in the appeal. The 
learned Advocate for the appellants Mr. 
Abani Bhushan Mukharji has raised the 
following points : (1) that the plaintifi pur- 
chased merely the right to sue and not an 
existing right in immovable property, and 
therefore the sale to him by the heirs of 
Qopi Lai is invalid; (2) that no sale 
certificate having been obtained, there is 
no evidence of title to the properties sold; 
and the other evidence which is available 
is not admissible in evidence. The sale can 
only be proved by the sale certificate itself 
and no decree for possession can be passed 
in its absence; (3) that the sale is not 
binding upon defendants Nos. 7 and 8 of the 
first party, namely Babu Jharkhandi Prasad 
Singh and Babu Jadunandan Prasad Singh, 
who were not parties to the original mort- 
gage Suit No 4U7 of 1903; (4) that the suit 
is barred by limitation governed by Art. 
178, Limitation Act; (5) that the suit is 
barred by s. 47, Civil Procedure Code. 

As to the first point there is no force in 
the contention. Section 65, Civil Procedure 
Code, is explicit and says that when a sale 
of an immovable property has become 
absolute the title of the auction- purchaser 
shall commence from the date of the sale. 
In this case the sale became absolute and 
the order of the Court making the sale 
absolute was confirmed by this Court. By 
the sale a right in the property sold was 
acquired by Babu Gopi Lai, the decree- 
holder auction-purchaser, and the plaintifi 
as the representative-in-interest of Gopi 
Lai, acquired a subsisting right in the prop- 
erty. A plea was taken before the lower 
Court that under the terms of the sale deeds 
(Exs. 2, 2-a and 2-&) the plaintiffs had not 
acquired any right as they had not paid the 
consideration money to their vendors, the 
heirs of Babu Gopi Lai. This is, however, 
a matter between the plaintifi and the de- 
fendants third party. In their written 
statements the defendants third party ex- 
plicitly stated that title had passed to the 
plaintifi. The question of payment and 
non-payment of the consideration money 
is a matter between them inter ae, and in 
my opinion it cannot be raised by the de- 
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fendants first party. The learned lower 
Court has relied upon 20 Ind. Oas* 
325 [Nilmadhab Parhi v. Hara Prathad 
Porhi (l)] and52Ind.Cas. S6Z[JagdipSahay 
V. Sonu Lai (2)] for the authority that the 
execution of a sale-deed passes title to the 
vendee unless there is a contract to the con- 
trary between the parties. I agree with the 
findings of the learned lower Court and hold 
this point against the appellants. These 
sale-deeds are not of a nature which can 
be held to be invalid on the ground of 
public policy as speculative transfers by 
way of gambling in litigation. No doubt 
a part of the consideration is dependent 
upon the result of the suit but this does not 
to my mind make the transaction bad as 
opposed to public policy. This was the 
view taken by the Judicial Committee of 
the Privy Council in Bhagwat Dayal Singh 
V. Debi Dayal Sahu (3). The property has 
been sold for its full value and the con- 
sideration dependent upon the result of the 
suit is only about a third of it. The transac- 
tion is not a gamble and not invalid. The 
right sold was the vendor's interest in the 
property acquired by the sale in execution 
and not a mere right to sue, 

/ s to the second point raised by the learn- 
ed Advocate it is again enough to refer to 
the provisions of s. 65, Civil Procedure Code, 
It says that where immovable property is 
sold in execution of a decree and such sale 
has become absolute, the property shall be 
deemed to have vested in the purchaser 
from the time when the property is sold 
and not from the time when the sale 
becomes absolute. It is clear that the title 
of the auction- purchaser is derived from the 
sale and not from the sale certificate. It 
accrues on the sale becoming absolute but 
takes effect from the date of sale itself. 
The sale certificate is merely evidence of 
title of the auction-purchaser and not the 
title-deed in the sense that the title is con- 
veyed or created by it. The word “sale- 
certificate" itself denotes that it is only a 
certificate by the Court that the auction- 
purchaser has purchased the property. 

No provision of law has been placed 
before vs to show that the title of the 
auction-purchaser is derived from the 
sale certificate. The learned Advocate 
has relied upon Vishnu Shanker Joshi 
V Vusuf Nur Mahomad (4). The 

(1) 20 Ind. Cas. 325; 17 0. W. N. 1161; 19 a L.J. 146. 

(2) 52 Ind. Oas. 363. 

(3) 35 0. 420; 35 I. A. 48; 12 0. W. N. 393; 7 0. L. J- 
335 \P. 0.). 

(4) 88 Ind. Oaa. 962; A. I, R. 1925 Bom. 483; 27 
Bom. L. B. 263. 
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caee does not appear to be in point. There 
the dispute was as regards two sales held 
by two different Oourts. One of them was 
not confirmed at all. The main question 
to be decided was which of these two 
sales was to prevail and the learned 
Judges, if I may say so, rightly held that 
one of the sales not having been confirm* 
ed could not prevail. No doubt they did 
refer to the sale certificate also, but, the 
sale not having been confirmed the ques- 
tion of sale-certificate was immaterial. On 
the other hand the learned Advocate for 
the respondent has referred us to the case 
of Tantadhari Singh v. Sundar Lai Uissir 
(5) where Mcokerjee, J., observed as 
follows: 

“It ia settled law that when a person has purchas- 
ed immovable property at an execution sale, he can 
establish his title by evidence independent of the 

sale certificate We agree in this view 

of the law, and hold that the Subordinate Judge 
ought not to have decided against the plaintiffs upon 
the question of title, merely because they had failed 
to produee their sale certilieate." 

Mookerjee, J., in dealing with the effect 
of non- production of the sale-certificate, re- 
ferred to the observation of Ohandavarkar, 
J., in Narayan Bhagwan Gandhi v. Shamrao 
Laxuman (6) and a decision of a Full 
Bench of the Allahabad High Oourt in 
Jagan Nath v. Baldeo (7) and also to the 
earlier decisions of the Calcutta High Oourt 
in Doorga Narain Sen v. Beney Madhab 
Mazoomdar (8) and Tara Prasad Maytee v. 
Nund Kishor Giri (9) and that of the 
Madras High Court in Velan v. Kumara- 
eami (10). It is enough if I consider the 
Full Bench decision of the Allahabad 
High Oourt above referred to. In that case 
it was held that it was not incumbent on 
a purchaser at an execution sale, which 
had been duly confirmed, to produce his 
sale certificate, but it was competent for 
him to prove his purchase aliunde. The 
confirmation of the sale in his favour was 
prima -faice evidence of his title to the 
property, and was sufScient to pass such 
title to him, of which a certificate if after- 
wards obtained by him would merely be 
evidence that the property had so passed. 
The question was again considered by the 
Calcutta High Court in the case of 1 Ind.Cas. 
62 [BrajaNath Pal v. Joggeswar Bagchi (il), 
where Mookerjee, J., referring to the case of 

(5)7 O.L,J.384. 

(8)27 B. 579; 5 Bora. L. R. 23S. 

(7) 5 A. 305; A. W. N. (1883) 48 (F. B.). 

(8) 7 0. 199. 

(9) 9 0.842; 12 0.L. K. 448. 

(10) 11 M. 296. 

(11) llnd,C>«8.62. 


. BAUiSBAT FBABA9. 

Tantadhari Singh v. Sundar Lai Missir (5), 
observed that the purchaser of immovable 
property at an auction sale can establish 
bis title by evidence independent of the 
sale' certificate, as a sale-certificate does 
not create title, but is merely evidence of 
title. The law on this point is so 
settled that I do not propose to discuss it 
at great length. The learned Advocate for 
the appellant referred us to s. 91, Evidence 
Act, and contended that as O. XXI, r. 94, 
Civil Procedure Code, makes it incumbent 
upon the Court to grant a sale-certifi- 
cate to the auction* purchaser, no other 
evidence to prove the sale and the property 
sold is admissible. I am unable to agree 
with this. Section 9J, Evidence Act, pre- 
scribes that 

“ in all cases in which any matter is 

required by law to be reduced to the form of a 
document, no evidence shall be given in proof 

of such matter except the document itself, 

or secondary evidence of its contents in cases in 
which secondary evidence is admissible under the 
provisions herein before contained,” 

la this case there is no matter which 
is required by law to be reduced in the 
form of a document. The sale is held 
under the order of the Oourt and there 
are records of these orders in the order sheet 
which has been produced. On these 
grounds I hold this point against the ap- 
pellants. 

The third point refers to the effect of 
the decree and the sale against defendants 
Noe. 7 and 8, Babu Jharkhandi Prasad Singh 
and Babu Jadunandan Prasad Singh. They 
are the eons of one of the original mort- 
gagors, Babu Sant Prasad Singh, The 
plaint and the decree in the mortgage 
suit show that one of the minor sons of 
Babu Sant Prasad Singh was named there- 
in SB Panebu Singh. The plaintiff’s con- 
tention is that Panebu was another name 
of defendant No. 7, Jharkhandi Prasad 
Singh. This is supported by the judgment 
and the decree of the High Court of Cal- 
cutta in the mortgage suit (Ezs. II and 
15). The learned lower Court has held it 
as a feet that Panebu was another name 
of Jharkhandi Prasad who was party to 
the suit and described therein as son 
of Babu Sant Prasad. It has not 
been shown that Babu Sant Prasad had 
another son named Panchu. I, there- 
fore, agree with the finding of the learned 
lower Court that Jharkhandi Singh is an 
alias of Panchu Singh who was a party 
to the original mortgage suit. There is no 
doubt that Babu Jadunandan Prasttd Singh 
was not a party to the mortgage suit, Th9 
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case of the plaihtiff iti tMs respect is that 
be was not born at the time of the institu- 
tion of the sait. I do not think so. It 
appears that one Ambica Prasad Singh, 
brother of Babn Jadunandan Prasad Singh, 
was a party to the suit and it is asserted on 
behalf of the appellant and is not strenuous- 
ly disputed by the plaintiffs that Ambica 
who was a party to the original mortgage 
suit was a younger brother of Babu Jadu- 
nandan Prasad Singh. If he was born at 
the time of the institution of the suit Babu 
Jadunandan Prasad Singh, who was older, 
must have been born before the institution 
of the suit. 

There is no doubt that he was left out 
from the original suit, but this will not in 
any way help the appellant The omission 
to sue a minor member of a joint family, 
if the interest of the family was properly 
looked after in the suit, will not in any way 
affect the sale held in execution of the de- 
cree passed in the suit, vide Nanomi Bahuaain 
V. Modhun Mohun (12) and 45 Ind. 
Oas, 76 [Jagdish Narayan Prashad 
Singh v. Manmath Nath Dey (13)], re- 
lied upon by the learned lower Court: 
see also Shea Shanker Ram v.JaddoKun- 
war (14) and Raghunandan Prasad Singh 
v.Ghananand Singh (i5). The plaint in the 
mortgage suit shows that Babu Jagdip 
Narayan Singh and Babu Sant Prasad 
Singh, the mortgagors, were sued as kartas 
and managers of the joint Hindu family and 
there are large number of cases of this 
Court showing that when a suit is brought 
against a karta of a joint Hindu family in 
his representative capacity, the suit will 
not fail for non-joinder of other members 
of the family. The defendant does not 
impugn the debt or the mortgage and the 
utmost that he can claim is that he has still 
the equity of redemption subsisting in him. 
The amount that he will now have to pay 
in order to redeem will far exceed the value 
of the properties, and his learned Advocate 
did not express his readiness to avail him- 
self of this right when it was pointed out 
to him that this was all he could get. On 
these grounds I would decide this point ako 
against the appellants. 

Before I come to the question of limita- 
tion and the applicability of s. 47, Civil 
Procedure Code, I would like to dispose of, 

(12) 13 0. 21; 131. A. 1; 4 Sar. 682 (P. 0.). 

(13) 45 Ind. Cas. 76. 

(14) 24 Ind. Cas. 504; A. I. R. 1914 P. 0. 136; 4l I. 

A. 216; 36 A. 383; 18 0. W. N. 968; 16 M. L. T. 175; 
(1914) M. W. N. 593; 1 L. W. 645; 20 0. L. J. 282; 12 
A. L. J. 1173; 16 Bom. L. R. 810 (P. 0.). IV 

(15) 126 Ind. Cas. 377; A. I. R. 1930 Pat. 521; 11 P. 
L. T. 483; Ind. Rul. (1930) Pat. 6l7. 


in passing, one other defence of the appel- 
lants raised before the lower Court which, 
though referred to by the learned Advocate, 
has not been seriouly pressed. In para, b of 
the written statement of defendant No. 1 it 
is stated that according to the terms of of the 
petition filed by Babu Qopi Lai on 30lh 
May, 1914, the sum of Rs. 20,000 was paid to 
him and he gave up his right under tha 
sale and did not, therefore.take out the sale- 
certificate or delivery of possession. 1 have 
referred to this petition of 30th May, 1914. 
It was to the effect that if the judgment- 
debtors did not put in petition for setting 
aside the sale, and did not raise any objeor- 
tion to it» the decree-holder auction- pur- 
chaser would return the property to them 
on payment of Rs. 20,000 only. The learn- 
ed lower Court has disbelieved the pay- 
ment of Rs. 20,000, by the defendant first 
party, and I have no hesitation in accepting 
this finding. First of all the offer was con- 
ditional to the judgment-debtors not raising 
any objection to the sale. In fact objections 
were raised, application for setting aside 
the sale was filed and it was fought up to 
this Court. It is unbelievable that aftor 
fighting to the bitter end the decree-holder 
auction-purchaser would have given up 
the property so easily on receipt of Rs 20,0u0 
only. Then it is further unreasonable to 
believe that the judgment debtor actually 
paid Rs. 2U,000, to the decree-holder au-ction- 
purchaeer and took no document from him 
or did not insist on the filing of some sort 
of petition before the Court, This point, 
though urged by Mr. Abani Bhushau 
Mukharji, has not, as I said, been strenuous- 
ly pressed by him, and I see no force in it, 
and, therefore, decide this point also against 
the appellants. 

I now come to the most important point 
in the case, namely, the question of limitation 
and the applicability of s. 47, Civil Proce- 
dure Code. The importance of the appli- 
cability of s. 47, Civil Procedure Code, is 
only in so far as it affects thequeation of limi- 
tation. Under the present Code the ques- 
tion whether a particular relief can be 
obtained by an application under s. 47, 
Civil Procedure Code, or by a separate suit 
is, unless the question of limitation comes 
in, of academic interest only. Now the 
Courts are empowered to treat a petition 
under s. 47, Civil Procedure Code, as a plaint 
and lice vtrsi Therefore, had thia suit 
been brought within three years of the 
date of purchase, the question would have 
been of no practical importancs. But i'^ 
has been instituted long after the expiry oi 
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three yeare and jnat before the expiry of 12 
yeare. The question is, whether the decree- 
holder auotion-parohaser can bring a auit 
for recovery of possession of the property 
purchased at an auction sale within .12 
y^rs of the sale as provided in Art. 138, 
Litnitation Act, or his only renaedy is by 
an application for delivery of possession to 
the executing Court for which the period 
of limitation prescribed is three years only? 
There was divergence of judioial pronounce* 
ments on this question. 

We were referred to the Full Bench 
decision of this Court in the case of Ahdul 
Gant V. JBajo Rom (16). There it was held 
that an application for delivery of posses- 
sion under O. XXI, r. 95, Civil Procedure 
Code, does not relate to the execution, dis- 
charge or satisfaction of the decree and, 
therefore, an order under that section was 
not appealable. It practically held that s. 
47, Civil Procedure Code, does not apply to 
an application for delivery of possession. 
That decision was based on the cur«u« 
curiotot the Calcutta High Court. Since 
then the Calcutta High Court in the case of 
KailathChandraTarafdar v. Gopal Chandra 
Poddar (17) has held that the decree- 
holder auction-purchaser applying for 
possession under 0. XXI, r. 95, comes with- 
in the provision of s. 47, Civil Procedure 
Code, as it was a question between the 
parties to the suit and was a proceeding 
relating to the execution, discharge or 
satisfaction of the decree. It is obvious 
that if the delivery of possession to the 
decree-holder suction purchaser comes 
within the purview of s. 47, Civil Procedure 
Code, a separate suit will be barred and 
the only remedy of the decree- holder will be 
by way of an application for which as 1 
have said the period of limitation is three 
years. We felt some doubt as to the cor- 
rectness of the decision of the Full Bench 
of this Court in Haji Abdul Gani v. Raja 
Ram (16) and with theconsentof theHon’ble 
the Chief Justice by our order, dated 5th 
December, 1930, we referred under rr. land 6 
Chap. V of the Rules of this Court the follow* 
ing question of law for decision by a speci- 
ally constituted Bench: — 

‘Whether a suit instituted by the decree-holder 
auction-purchaser or his representative-in-interest 
for renoTery of possession of the property purchased 
in execution of the decree is barred by the provisions 
of 8. 47, Civil Procedure Code, or, in other words 
whether a decree-holder who becomes a purchaser 

()6) 35 Ind. Oas. 468; 1 Pat L. J. 232; 3 P. L. W. 62 
(F. B ). 

(17) 95 Ind Oas. 494; A. I. R. 1926 Oal. 798; 53 0. 
781; 43 0. L. J. 345; 30 0. W. N 649 (F. B,).- 


of the property sold in execution ef his own deeres 
ceases as suehto be the party to the suit, and whetlw 
the question relating to delivery of possession of toe 
property purchased by the decree-holder-auction 
purchaser is a question relating to the execution, 
discharge or satisfaction of the decree.” 

The reference was heard by a Bench of 
this Court consisting of Sir Oourtney- 
Terrell O, J,, Sir Jwala Prasad, Ross, Wort 
and Knlwant Sahay, JJ. Their judgment 
was delivered on 21st April, 193 1, and the 
question of law referred by us was an- 
swered in the negative. It has been held 
that the suit instituted by decree-holder- 
auction- purchaser or his lepresentative-in- 
interest for recovery of poeseesion of the 
property purchased in execution of ^the 
decree ie not barred by the proviaione 
of B. 47, Civil Procedure Code It 
follows that the suit is maintainable and 
the period of limitation is 12 years under 
Art. 1 38, Limitation Act The suit is, there- 
fore. not barred either by the provisions of 
B. 47, Civil Procedure Code or by Art. 138, 
Limitation Act, 

The result is that the appeal ia dismissed 
tBI Vk POfif fl 

Kulwant Sahay, J.— I agree. 

Appeal dismissed. 
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All decrees and orders are not excluded from 
compulsory registration but only those are excluded 
which partake the character of the documents 
mentioned in els. (6) and (c) ofsub-s. (1) and if a 
consent decree operates to create a lease its regis- 
tration is compulsory, [p. 56, col. , , 
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Fazl AH, J.— The main question to 
be decided in this appeal is whether the 
plaintifi can recover rent for more than 
three yeare prior to the inetitation of the 
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Bait. It appears that ia the year 1918 the 
proprietor of the Jharia Raj Estate, iastitut- 
ed a suit against the defendant for recovery 
of khaa possession of oertain lands. The 
salt was oompromised.on the 11th February, 
1920, and one of the tertns embodied in the 
decree was as follows: — 

The plaintiff gives up his claim for ^^05 possession 
which he made regarding the surface land of the 
disputed Mama Fatepur. The defendant will hold 
possession of the said lands in his purchase right". 

‘‘The defendant agrees to pay to the plaintiff the 
annual jama of Rs 782 for 66 highas in three plots 
specified in the schedule below... The defendant pays 
to the plaintiff Rs. 792 the rent fpr 1325 B. S. last and 
from the current year the defendant will pay the jama 
to the plaintiff every year in four equal instalments ^ 
As a securitv for the payment of the amount of rent 
and cess with interest due to the plaintiff the aforesaid 
land and the machineries, workshop and house etc , 
thereon shall always be treated as "first charge" so 
long as the amount of rent etc., with interest due to 
the plaintiff will not be paid, the defendant will not be 
competent to transfer the same to any one by sale or 
gift or remove the same." 

The present suit was instituted on the 
14th April, 1928, by the Receiver of the 
Jharia Raj Estate to recover the arrears of 
rent for the years 1327 to 1334 at the rate of 
Rs. 792 oer year as provided for in the 
petition of compromise which was embodied 
in the decree. The defendant resisted the 
snit on various grounds, but bis main 
ground of attack is stated in para. 9 of the 
written statement which runs as follows. — 

“That defendant further submits that on account of 
the non-registration the decree in Suit No, 7l8 of 1918 
is not admissible in eridence and the plaintifi cannot 
claim any rent from this defendant under the said 
decree”. 

At the trial it appears to have been 
admitted by the defendant that he was 
liable to pay rent for three years before the 
institution of the suit and so tie Subordi- 
nate Judge decreed the plaintiff’s claim in 
part. He held, however, that the com- 
promise decree relied on by the plaintiff was 
not admissible in evidence for want of regis- 
tration and so the plaintiff’s claim for arrears 
prior to three years before the suit was 
barred by limitation. 

The plaintiff has now appealed to this 
Court and the points urged on bis behalf are 
(1) that the learned Subordinate Judge was 
wrong in holding that the compromise 
decree required registration and (2) that at 
least the latter part of the decree which 
provides that the rent will be treated as a 
first charge on the land and machineries 
etc , does not require registration and that 
in view of this clause it should have been 
held that the period of limitation in this 
case was twelve and not three years. 

The first question, therfore, to be con- 

sidered is whether the compromise decree 


was inadmissible in evidence for want of 
registration. The answer to this ques- 
tion depends not only on the proper 
construction of s. 17 of the Indian Regis- 
tration Act, but also on the construction 
of the decree itseif so as to determine 
whether it operates to create a lease of 
not. I think there can be no doubt that 
the decree did create a lease because tho 
terms recited therein virtually amount to 
a settlement of Q^bighaa of land with the 
defendant in lieu of a future recurring 
annual payment. Turning now to s. 17 
it may be noticed that it is divided into 
two sub sections, the first enumerating the 
classes of documents which are required 
to be registered and the second providing 
that the rule as to compulsory registration 
would not apply to certain documents 
which but for the proviso might fall 
under the first sub-section. Under the 
first sub section there are five classes of 
documents which are mentioned under 
els. (a) to (#>.) respectively of which el. (a) 
relates to instruments relating to giR of 
immovable property and cl. (d) relates to 
a lease of immovable property from year 
to year or for any term exceeding one year 
or reserving a yearly rent. So far as this 
sub section is concerned, its language is 
plain and can give rise to no serious 
difficulty. Considerable difficulty, how- 
ever, has arisen in interpreting snb-s. (2) 
read with cl. (<i) which may be read as 
follows 

“Nothing in cIs. (b) and (e) of sub-s. 1 applies to any 
decree or order of a Court.” 

One of the difficult questions which arose 
in relation to this provision was as to how 
far it would apply to a decree which in- 
corporates matters which are outside the 
scope of the suit. The argument which 
used to be advanced in this connection 
was substantially this —that the Court is 
under no obligation to record a compro- 
mise and pass a decree with regard to 
matters which are extraneous to the suit 
and if such matters are embodied in the 
decree, the decree to that extent is without 
jurisdiction and is not protected by sub s. 
(2), cl. (vi): See Ourdeo Singh v. Chandrika 
Singh (l). It ba’, however, been held by 
the Privy Council in Pranal Anni v, Lofc- 
ahmi Anni (2) and Hemanta Kumari Debi v. 
Midnapur Zamindary Co., Ltd, (3), that 

(1) 1 Ind. Cas 913; 36 0. 193; 5 O.L. J. 611. 

( 2 ) 22 M. 508; 26 I. A. 101; 1 Bom. L. R. 394; 3 0. 
W. N. 485; 9 M. L J. 147; 7 Sar. 516 (P. 0.). 

(3) 53 Ind. Cas 534; 47 0. 485; 37 M. L. J. 525; 17 
A. L J. 1117; 24 O. W N. 177; (1920) M. W. N. 66; 
27 M. L. T. 42; ll L. W. 301; 46 1. A. 340; 3l 0. L, J. 
298; 22Boni.L,R. 488 (P. 0.). 



56 01OH1HMA AK V. 13& I. 0. 1933^ 


even if the coitipromjee goes beyond the 
property in enit, it will not, if embodied 
in the deoree, require registration and 
the term “decree” as used in cl. (it) ought 
to receive a liberal construction. Thus 
the effect of these decisions and a number 
of other decisions is that so far as the 
compromise decereeirelates to properties 
within the scope of the suit, it operates 
as res judicata, but so far as it relates to 
properties outside the scope of the suit, 
sqch a decree, if the terms of the compro- 
mise are embodied in the decree, is eviden- 
ce of the terms embodied therein. In either 
case it is not necessary to register such a 
compromise petition or the decree. 

The second difficulty in construing sub- 
0 . (2) of 8. 17, cl. (vi) arises in consequence 
of the fact that it refers only to els. (b) 
and (c) and not to els. (a), (d) and (e). 
Ordinarily construed this clause would 
mean that a decree or an order of a Court 
embody log the terms of an instrument 
coming under s. 17, els. (b) and (c) is ex- 
empted from registration, but it it em- 
bodies the terms of an instrument which 
comes, for example, under cl. (a) or (d), 
that is to say, if it amounts to a gift or 
a lease, it wilt not be exempted from re- 
gistration. In some cases, however, it was 
actually suggested, if not decided, that 
even if a decree purports to create a lease, 
it would be admissible in evidence though 
not registered. Whatever doubts and 
difficulties may have surrounded the 
interpretation of the sub-section before 
have been set at rest now by the decision of 
the|Judicial Committee in Hemanta Kumari 
Dtbi V. Midnapur Zemindari Co,, Ltd,, 
(3) and a number of other decisions which 
have followed it. In HemantaKumari Debi'a 
case (3) the parties to the suit having 
compromised it presented a petition to the 
Court in which one of the terms was that 
Hemanta Kumari (the plaintiff in that 
suit) had agreed that if she succeeded in 
another suit which she had brought to 
recover certain land other than that to 
which the compromised suit related, she 
would grant to Watson & Co., a lease of 
that land upon specified terms and prayed 
for a decree in terms of the compromise. 
A decree was thereupon passed by the Court 
and the petition was recited in full in the 
decree. Hemanta Kumari succeeded in the 
suit which she had brought to recover the 
other land, but she refused to grant a 
lease of the land to the assignees of 
Watson A Oo. The latter, therefore, hi’ought 
ft suit against Hemanta Kumari for 


specific performance of the agreem^t of 
the lease comprised in the petition ox 
compromise and incorporated in the consent 
decree. The High Court of Calcutta 
decreed specific performance. One of the 
questions which arose before the Judicial 
Committee was whether the petition of com- 
promise which contained the agreement 
of which specific performance ww 
sought required registration. Lord Buck- 
maeter in delivering the judgment of the 
Judicial Committee on this point observed 
as follows — 

“If the document in question can be regarded as a 
Isase within the meaning of this definition, it could 
not be received in evidence. Their Lordships are of 
opinion that it cannot bo so regarded. “An agree- 
ment for a lease,” which a lease is by the Statute 
declared to include, must in their Lordships’ opinion 
be a document which effects an actual demise and 
operates as a lease...., The present agree- 

ment is an agreement that upon the happening 
of a continent event at a date which was 
determinate and having regard to the slow progress 
of Indian litigation, might be far distant, a lease 
would be granted. Until the happening of that 
event it was impossible to determine whether 
there would be any lease or not. Such an agree- 
ment does not, in their Lordships’ opinion 
satisfy the meaning of the phrase “agreement for 

a lease” So far, therefore, as this decision depends 

upon the need for registration of the document as a 
lease, the Registration Act places no obstacle in the 
respondents’ way. By s. 17 (1) (b), however, it is also' 
provided that other non-testamentary instrument® 
which purport or operate to create, whether in 
present or in future, any right, title or interest, 
vested or contingent, of the value of Rs. 100 and 
upwarde, to or in immoveable property, need regist- 
ration. But this is subject to the exception provided 
in 8ub-8. (2) of s. 17 which states that “nothing in 
els, (6) and (c) of sub-s. (1) applies to” among other 
things “anv decree or order of a Court”. If, 
therefore, the decree in the present case can be 
regarded as a decree within the meaning of that 
exception, there ia nothing in the Registration 
Act to affect the matter.” 

Now, this reasoaing plainly suggests that 
all decrees and orders are not excluded 
from compulsory registration but only 
those are excluded which partake the 
character of the documents mentioned ia 
els. (&) and (c) of suh-s. (2) and if the consent 
deoree operated to create a lease, it would 
in their Lordships' opinion hare required 
registration. This is exactly how this 
decision was construed by the Cedoutta 
High Court iu Rajani Kanta r. Raj 
Kumari Dasi (i). In that case Rankin. 0. 
J., who delivered the j udgment. (Hitter, J., 
agreeing), dealt with the question as fot* 
lows : — 

“Th« first question, therefore, is whether the sole- 
nama requires registration as being a lease. There 
can be no doubt that the intention of it was te 
•perate as the grant of a tenancy to take effect [al 

(4) lOi ladsOas. 812; 31 0. Tf. N. 1089. 
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once and in my judgment there is no escape from 
th» conclusion that it was a lease. That being 
BO, there is no escape from the further conclusion 
that it is not exempt as being an order or a decree 
of the Court, from the rsquirement of registration, 
because that requirement is only foregone on the 
face of s. 17, Registration Aot, in cases coming 
within els. (b) and (c) sub-s. (1) s. 17. This was 
clearly held by the Privy Council in the judgment 
delivered by Lord Buckmaster in the case of Hemanta 
Kumari Dehi v. Midnapur Zamindari Co.^ Ltd. (3).” 

In Sarat Chandra Das v. Sarajini (5), 
another DiTieion Bench of the Calcutta 
High Court held that the question was 
“now concluded by the ruling of their 
Lordships in Bemanta Kumari'a case (3)”. 
The same view has been held by the 
Calcutta High Court in several other cases; 
See Nazar Ali v. Indra Kumar (6), Janaki 
Nath V, Mohendar Narain {7), Sailesh 
Chandra Sarkar v. Bireswar Chatterjee 
(8). The Lahore High Court has 

also recently held in Attar Chand 
V. Chandu Lai (9), that cl. (6) of 
Bub-s. (2) of 8. 17, is not applicable to a 
lease. Again in Charu Chandra Mitra v. 
Shdmbhu Nath Pandey (10), a case decided 
by a Full Bench of this Court, Atkinson, 
J., after referring to the decision of the 
Judicial Committee in Bindetri Naik v. 
Ganga Saran Sahu (11), to which I shall 
also have to refer presently, said — 

“I am aware that a mor® extended interpretation 
has been given to this decision by the learned 
Judges who decided the case of Natesan Chetty 
y. Nachiar (12). So wide is the interpretation 

which their Lordships attributed in that case to 
the decision of the Privy Council in Bindesri Naik 
V. Ganga Saran Sahu (11), already cited that 
practically it would apply so as to cover the case 
of the grant of a lease as a matter of compromise 
in a judicial proceeding in a pending litigation 
which would apparently be within the provisions 
of cl. (d) of s. 17 of the Registration Act. We 
toiah it to he clearly understood for the purposes of 
our decision in this case that we do not consider 
that the decision of their Lordships of the Privy 
Council is wide enough to cover the case of a docu- 
ment constituting a lease arising out of the compro- 
mise in a judicial proceeding within the provisions 
cl. (d) of sub'S. (J) of s. 17 of the Registration Act. 
We think it applies to documents coming within the 
class of documents contemplated in els. (b) and (c) 

(5) 791nd.Oas.257; 27 C. W. N. 897; A. I. R. 1924 
Oal. 135. 

(6) 118 Ind. Cas. 895; 56 0. 427; A. 1. R. 1929 Oal. 
462; Ind. Rul. (1929; Cal. 703. 

(7) 126 Ind. Gas. 550; 57 0. 775; A. 1. R. 1930 Cal. 94; 
Ind. Rul. (1930) Cal. 742. 

(8) 126 Ind. Cas. 715; A. 1. R. 1930 Cal. 559; Ind. 
Bui. (1930) Cal. 763. 

(9) 117 Ind. Cas. 240; 10 L. 685; 11 Lah. L. J. 50; A. 
I. R. 1929 Lah. 291; 30 P. L. R. 112. 

(10) 46Ind.Ca8.358;3 P. L. J T"; 1 P. L. W. 393; 
(im) Pat. 193 (F. B.). 

(11) 20 A. 171; 25 I. A. 9; 2 0. W. N. 129; 7 Sar. 
273 (P. 0.). 

(12) 3 Ind. Cas. 701; 33 M. 102; ,6 M. L. T,313; 20 
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which are protected under the provisions of cl. (vi) 
of sub-s. (2) of s. 17 of the Registration Act from 
registration''. 

This view also seems to have been aooep- 
ted in another debision of this Oourt ; Sro 
Rampadarath Singh v. Sohrai Koeri (IS);, 
It appears to me therefore that it is notr 
too late to contend that a decree even 
though it operates to create a lease, doea 
not require registration under s. 17 of tb» 
Registration Act. It is true that the pro^ 
vision requiring a decree to be regi$teeedi 
seems to be not so very necessary because 
the same results which are intended to be 
secured by the registration of a document 
may also be secured by the document 
being embodied as part of a decree. But 
the language of e. 17 as well as s. 29-A ol 
the Registration Act shows that the fram* 
era of the Act did not intend to exolnda 
decrees from registration and this is also 
clear from the amendment recently mada> 
in the Registration Aot after the decision 
in Hemanta Kumari's case (3) by inserting 
the following words in cl. (vi) of sub-s (2). 

“except a decree or order expressed to be madi 
on a compromiao and comprising immovable prop- 
erty other than that which ia the subject-matter of 
a iuit or proceeding”. 

Mr. P. R. Das, however, appearing foif 
the appellant does not concede that the 
view to which I have referred is based Ott' 
a correct reading of e. 17 and be reliee 
on the decisions in Bindesri Naik v. Ganga 
Saran Sahu (11), Natesan Chetty v. 
Vengu Nachiar (12), lit Ind. Oae. 551 
[Ambica Charan Sher Kaibarta v. 
Srinath DuUa (14j], Hemanta Kumari 
Dehi V. Midnapur Zemindari Co , (3), and 
Charu Chandra Mitra v. Shambhu Nath 
Pandey (10). The last two cases, as I have 
already shown, far from favouring Mr. Das’* 
contention negative the view which he ie 
trying to support; but the other three cases 
may be briefly dealt with. la Bindesri Nctik 
V. Ganga Saran Sahu (11), the dispute 
between the parties was whether the plaint- 
iff was entitled to recover interest on a 
secured loan after the date fixed for payment 
in the instrument of mortgage. The High 
Oourt held that by reason of various petitiooa 
of adjournment in which both parties bad 
joined, the defendant bad admitted the 
liability to pay post diem interest. The de- 
fendant, however,contended tbioughoat that 
the petitions could not be relied on by the 
plaintiff as they were not registered in 
accordance with the provisions of the 
Registration Act. The Privy Oonnoil oarae 

(13) 52 Ind. 0«8 20; 4 P. L. J. 667; (1920) Vti,. IM; 
3 U. P. L. R. (P»t) 166.. 

(14) 19 Ind. Cm. 551, 
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to the conclasion on the oonstraotion of the 
mortgage deed itself that the interest was 
payable but they also added 

“•Itbongh in tbe riew wkich their Lordehips take, 
tkeguMtion whether thoaepioceediiigs can befonnded 
on without their having oeen registered in terms of 
the Registration Act does not necessarily arise in this 
Mpeal, they think it right to add that having heard 
Oounsei fully upon the point, they are satisfied that 
the provisions of 8.17 of the Act did not apply to 
proper judicial proceedings whether consisting of 
pleadings filed by the parties or of orders made by 
the Court 

These observations have been explained 
in several cases including the Full Bench 
deoision of this Court to which I have 
already referred and it is clear that as none 
of the documents relied on in the case with 
which their Lordships had to deal fell 
under cl. (a), (d) or (e) of sub-s. 2 of s 17, 
their Lordehips had no occasion to make a 
pronouncement as to what the effect would 
have been, if any of these documents fell 
under any of the clauses which have not been 
specifically mentioned in s. 17, sub-s. (2). 
As to the case of Nateean Chetty v, Vengu 
Naehiar (12), I have already referred to 
the remarks of Atkinson, J , in Charu Chan- 
dra Mitra'a case (10) that it attributes too 
wide an interpretation to the decision of the 
Privy Council in Bindeari Naik v. Ganga 
Saran Sahu (11) and I take it that if it was 
meant to be laid down in that case that a 
decree, even though it purports to create a 
lease, need not be registered, that view did 
not find favour with the Full Bench of this 
Court. The view that was put forward in 
that case was that sub-s. (2} is in the nature 
of a proviso and 

"that provisos are often inserted unnecessarily 
excepting cases which could not otherwise fall within 
the enactment for the purpose of removing apprehen- 
sions and so cases which are otherwise clearly outside 
the scope of an enactment cannot be brought within 
it by any inference founded on the terms of the 
proviso”. 

I would, however, say with great res- 
pect that this reasoning assumes that the 
exceptions referred to under sub s. 
(2) would have bfen, even in the 
absence of that sub-section, outside the 
scope of 8. 17, sub-s. (1). Besides whatever 
observations were made by the learned 
Judges who decided that case as to the 
application of s. 17 to such compromise 
decrees as operate to create a lease, may be 
taken to be in the nature of mere obiter dicta 
because their Lordships themselves while 
dealing with the compromise in that case 
said 

“Now wo are not clear that we are bound to con- 
strue the compromise as creating a new lease so 
as to give an opportunity for the objection’*. » 

In any event tbat decision can no longer 
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be followed after the decision of Hemantm 
KumarVs ease (3). 

The argument of Mr. P. R. Das which 
is to the effect that only ols. (b) and 
(c) of 0 ub- 0 . (1) were mentioned in sub-s. (2) 
because they are comprehensive enough to 
include the dccuments which come under 
the other clauses which were not mentioned 
including cJ. (d) may also be met on the 
same reasoning and it may also be poin- 
ted out that if it was intended by the Legis- 
lature to include in sub s. (2) documents 
falling under els. (a), (d) and (c) also, 
it was hardly necessary to naention speci- 
lically els, (b) and (c) and omit the other 
clauses. In that case it would have been 
sufficient to say that 

“nothing in sub-s. (1) would apply to the classes of 
documents enumerated in sub-s. (2).” 

As regards the decision of Sir Lawrence 
Jenkins in i9 Ind, Oas. 551 Ambica Charan 
Sher Kaibarta v. Srinath Dutta (14), it may 
be pointed out that it was based 
entirely on the decision in Natesan 
Chetty V. Vengu Naehiar (12) and be- 
sides the facts of the case not being 
fully stated in the report, we do not know 
whether the particular document referred 
to in that case did come under s. 17 sub- 
B. (1) cl. (d) of the Registration Act 
The suit was for recovery of rent and the 
plaintiff's case was that the pro forina defen- 
dant had created a a kaimi maurosi interest 
in his favour. The proforma defendant 
admitted this but the contesting defendant 
contended that the document by which the 
kaimi interest was created should have 
been registered. It was found that tAe 
compromise related to the suit and its subject- 
ma/tcr and it was held therefore that s. 17 
of the Registration Act afforded no answer 
to the plaintiff’s claim. Besides, even as- 
suming that it was laid down by implica- 
tion in this case that if a lease is incor- 
porated in the decree, it does not require 
registration, it cannot be regarded as an 
authority for that proposition after the 
decision of Hemanta KumarVs case (3) and 
the other cases of the Calcutta High Court 
to which I have referred. It is 
true that this case was referred to 
with approval by Atkinson, J., in Charu 
Chandra Mitrd*s case (10), but I take it that 
it was referred to merely as supporting the 
proposition that even though the decree or 
order of the Court does not expressly in- 
corporate verbatim the entire provisions of 
the compromise, it is witdin the protection 
provided by cl. (ci), sub-s. (2) s. 17 of 
Registration Aot. It was also referred to as 
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one of the oases in which the decision in 
Gurieo Singh r. Chandrika Singh (1), was 
not followed. 

1 will now pass on to consider the next 
point raised by Mr. Das, that is to say, that 
at least the latter part of the decree, which 
provides that rent will be a charge on the 
land, should be admitted in evidence because 
this statement standingby itself does not con- 
stitute a lease or come within the mischief 
of cl. (d) of sub'S. (1) of s. 17 of the Regis- 
tration Act. It is pointed out on behalf of 
the respondents that this is after all one of 
the important clauses of the lease and if the 
decree is inadmissible in evidence because 
it operates to create a lease, then none of 
the terms of the lease can be admitted in 
evidence. It appears to me that this argu- 
ment substantially meets Mr. Das's conten* 
tioD. It is, however, urged by Mr. Das that 
an unregistered document which is required 
to be registered may be used in evidence 
for a collateral purpose and reliance is 
placed on Sarat Chandra Das v. Sarajini 
(5), where a compromise decree was exclud- 
ed on the ground that it ought to have been 
registered as a document incorporating the 
lease, but an admission made therein as to 
the amount of rent was used for the purpose 
of fixing the liability of the lessee. It is 
also urged by Mr. Das that the compromise 
having been acted upon, the terms of the 
compromise may be proved not by the 
document but by the actings of the parties. 
Now, 1 am not prepared to hold that to use 
the document for the purpose of proving an 
important clause in the lease would be 
using it for a collateral purpose, As to the 
actings of the parties, although the fact as 
to what is the amount of the rent payable 
in this case might be legitimately prored 
by showing that such rent has 
actually been paid in the past by the defen- 
dant, 1 do not see any evidence of conduct 
or any act of the parties which would prove 
that the parties had acutally made rent a 
charge on the property. 

It appears to me, therefore, that the Sub- 
ordinate Judge was right in holding that 
the terms of the compromise even though 
embodied in the decree were not admissible 
in evidence and that being so, the plaintiff 
is not entitled to recover more than three 
years’ rent or compensation for the 
occupation of the land which was admit- 
tedly in possession of the defendant. 

The appeal therefore fails and is die missed 
with costs. 

Maophepson, J.— I agree. 

B, u Appeal dismissed^ 


PATNA HIGH COURT. 

Criminal Revision No. 191 of 1931. 

May 2, 1931. 

WOKT, J. 

BINDE8HWAR PRA8AD— Pbtitionbb 
versus 

EMPEROR— Oppositb Paet', 

Prevention of Cruelty to Animals Act (XI of 1890), 

$. 6 — Offence by servant — Liability of owner — 'Permits', 
'emphys,' meanings of— Criminal Procedure Code (Aet 
V of 1S98), s. 190 (a)— Charge against servant — Power 
to issue process against master also. 

The word “permits" in s 6, Prevention of Cruelty 
to Animals Act does not involve any conscious act 
on the part of the person who is held to be liable 
under the section. The fact that the accused was 
absent and ignorant of the use of the animal by 
his servant, is, therefore, no defence to a charge 
under s. 6. [p. 60, col. 1.] 

Where an animal ie the property of the accused 
and is employed in the work of the accused it is 
nonetheless employed by the accused hy reason 
of the fact that the accused employs a driver to drive 
the animal, [p. 60, col. 2.] 

Where a complaint is made against a bullock- 
driver it is open to the Court to take cognizance 
of the offence against the owner of the animal alee 
under s. 190 (c), Criminal Procedure Code. 

Charu Chandra Das v. Narendra Krishna Chakra- 
varty (1), followed, (p. 60, col. 1.] 

Oriminal Revision from an order of the 
Sub Divisional Magistrate, Barb, dated the 
15th December, 1V30, an application against 
which was rejected by the order of the 
Sessions Judge, Patna, dated the 26th Jan- 
uary, 1931. 

Mr. Baldeva Sahay, for the Petitioner. 

Judgment— This Rule is directed 
sgsiust the order of the learned Sessions 
Judge upolding the conviction of the 
petitioner under s. 6 of the Prevention of 
Cruelty to Animals Act, being Act XI of 
1»90. 

It is stated as one of the points in the case 
that the original complaint was filed against 
the employee of the petitioner, that is to 
eay, the bullock driver and not against the 
petitioner, and that when the Magistrate 
issued a summons against the petitioner, who 
was not named in the complaint, the trial 
was without jurisdiction. In my judgment 
that argument cannot be supported. In 
the case of Charu Chandra Das v. Narendra 
Krifhna Chakravarti (1) the same question 
came up for disposal by a Divisional 
Bench of the Calcutta High Court, and in 
the course of the judgment it is stated that 
“it appears to us that this is not a matter in which 
the Magistrate acted without jurisdiction. The mat- 
ter was before him on the complaint made against 
another person and as the evidence disclosed the fact 
which has been found bj^ the Magistrate that the 
petitioner was concerned in fthat offence, process was 

(1) 4 0.W.N. 367 
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issued against him. It seems to us that the Magis- 
trate was competent to act in this manner and that he 
was not barred, as stated in the petition made to this 
Court on which the rule was granted, by reason of 
s. 190 (c), Criminal Procedure Code.” 
in other words, the Magistrate acted under 
B. ISO (c): and the Court goes on to hold 
that the trial was not without jurisdiction. 
It is to be noted that the statement to 
which I have referred was this. In the 
evidence it was disclosed that another per- 
son was concerned in the matter. That is 
feally the substantial point in this case 
whether another person was concerned in 
the matter: in other words, whether the peti* 
tioner, who was the roaster was concerned. 
The argument is based on the fact, which I, 
do not think is dispated,that the master who 
was the owner of this bullock, was away at 
Barb at the time, and it is stated, therefore, 
that he had no knowledge of the fact that 
the bullock- driver was using a sick bullock 
in a bullock oart. Section 6 of the Pre- 
vention of Cruelty to Animals Act provides: 

“If any person employs in any work or labour any 
animal which by reason of any disease, infirmity, etc., 
hi shall be guilty of an offence under the Act.” 

The second part of that section says: 

“or permits any such unfit animal in his possession or 
mader his control to be so employed.” 

The argument addressed to me by the 
learned Advocate who appears on behalf of 
the petitioner is tbst the use of the word 
“permits" in that section connotes some con- 
scious act on the part of the petitioner and 
that in the circumstances at any rate the 
petitioner being absent and being ignorant 
of the use of this bullock,' it cannot be said 
that be permitted the use of this bullock. 
The learned Sessions Judge points out that 
the expression used in the Act is ‘ permits 
such use” and not ‘‘knowingly permits such 
use". In the first place it is obvious that 
on fundamental principles of the criminal 
law, apart from Statute, a person canon t be 
convicted of a crime of another unless the 
evidence is such as to prove that he abetted 
or instigated the crime. But it is to be re- 
membered that in this case we have to 
Construe the Statute and it is upon the 
oonstrnotion of tbatStatute and not upon the 
general principles of the criminal law that 
this matter is to be determined, I am inclin- 
ed to agree with the learned Sassioos 
Jud|(e that the expression “permits" does 
not involve any conscious act on the part of 
the person who is held to be liable under 
the section. But it is not for that reason 
Cnly 1 would uphold the conviction. The 
Act says : 

‘‘U any parioa employs in any work or labour any 
aaimal." 


There is no doubt in this case that the 
bullock was the property of the petitioner 
and that it was employed in the work of 
the petitioner; it is nonetheless employed 
by the petitioner by reason of the fact that 
the petitioner employs a bollock-driver to 
drive this bullock or other bullocks. It 
seems to me, therefore, that the section aims 
not only at the liability of a person actually 
in charge of the animal but also aims at the 
person who owns it: in other words, he can- 
not shelve bis responsibility by pleading 
ignorance of the fact. In my judgment 
this petitioner employed the bullock within 
the meaning of e. 6, and, therefore, the con- 
viction was right. The Rule is discharged. 

A Rule discharged. 


PATNA HIGH COURT. 

Oriminal Revision No. 10 of li*31. 

April 20, ly31. 

Maopbbrson and Dhavlb, JJ. 

GOPI MAHTO— Pbtitionbe 

V^TStLS 

EMPEROR — Oppositb Raiitf. 

Criminal Procedure Code {Act V of 1898)^ ss. 103^ 
165— Penal Code {Act XLV of 1860), ss. 62, 99,852— 
Search by Police Officer — Inhabitants of the locality 
not called^Ltgality of search — Omission to comply 
with s, 165 {!) {5)'^Resistance to search — Conviction 
under s. 852— Legality of. 

Where a Police Officer, in view of the attitude of 
the men who had assembled on tho scene did not 
serve upon them or upon any other person of the 
basti a', notice under s. 103, Criminal Procedure Code, 
asking them to witness the search but asked 
two other respectable persons who had come with 
him. from another village to act as search witnes- 
ses: 

Held, that the failure of ^the Police Officer in the 
circumstances to secure search witnesses from the 
locality was no more than an irregularity and did 
not by itself entitle the accused to resist the search. 
In 8. 103 tho emphasis’Js on ‘respectable’ not on ‘locali- 
ty.’ Emperor v. Sit Nyein (1), followed, [p. 62, col. 1.] 
Where a Police Officer did not comply with the 
requirements of s, 165, Criminal Proceaur© Code, in 
the matter of making a record and sending a 
copy to the Magistrate and there was no ground 
for holding that there was ^anything to prevent him 
from complying with the requirements in question 
and the accused pushed the Police Officer back to 
prevent him from making the search: 

Held, that the Police Officer was not acting in 
good faith within the meaning of s. 52, Penal Code, 
and the accused were not guilty of an offence under 
8. 352, Penal Code, [p. 61, col. 1.] 

Maephtrson, J.— Failure on the part of a Police 
Officer to comply] with;8. 165 (5) is not a] ground for 
holding that the’, search was made without due care 
and attention; [p. 63, col. 1.] 

Quare:— Whether failure to comply with s. 165 
(1) would 'give room for such a finding. [i6id.] 
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Oriminal Rerieion from aa order of the 
Additional Sessions Judge, Patna, dated the 
3rd hTovember, 1930, afSrming that of the 
Sub -Divisional Officer, Dinapore, dated the 
26th Seotember, 1930, 

Mr. Yunus, for the Petitioner. 

The Assistant Government Advocate, for 
the Grown. 

Dhavle, J. — The three petitioners were 
convicted by the Sub-Divisional Magistrate 
of an offence under s. 353 of the Indian 
Penal Code and sentenced each to a fine of 
Rs. 100 with six months’ rigorous imprison- 
ment in default. The Magistrate also found 
two of the petitioners, Qopi and Mahabir, 
guilty of an offence under s. 341 of the In- 
dian Penal Oode, but considered it unneces- 
sary to pass a separate sentence under this 
section. On appeal the Additional Sessions 
Judge of Patna altered the conviction of 
the three petitioners under e. 353 to one 
under s. 352 but maintained the sentence. 
He also upheld the conviction of Qopi and 
Mahabir under s. 341. 

James, J., who admitted the revisional 
application, also directed a notice to issue 
on Qopi and Mahabir to shew cause why 
sentence should not be pronounced against 
them under s. 341 as no sentence was im- 
posed under this section by the trial Court, 
In doing so he observed that any imposi- 
tion of sentence that may be made by 
the High Court would amount to an en- 
hancement and that a notice was, therefore, 
necessary. 

The facts are that the Sub-Inspector of 
Police Station Maner was making an in- 
vestigation into a cose of theft of a bicycle 
and during the investigation received in- 
formation that the stolen bicycle w as con- 
cealed in the house of the petitioner Avadh 
Kurmi of village Musepur or Musapur. 
He proceeded at once to the house of Avadh 
and demanded the bicycle, and on receiving 
a refusal from the three petitioners who 
were all there, asked two of his companions, 
Bsldeo Misser (the man who had given the 
information) and Deosaran, to act ss search 
witneseeB,'and intimated to the petitioners 
that he would search the house. The peti- 
tioners told the Sub-Inspector not to enter 
the house and when he insisted upon enter- 
ing it, they pushed him back along with a 
constable who was with him. The Sub- 
Inspector bad previously to this posted 
his men round the house, hnd upon being 
pushed back he asked Jumai Qope, a chau ■ 
kiicLT, to run to the thana for help. The 
petitioner Avadh then went inside, took a 


bicycle and went away with it by the door 
where Jumai had been posted. The Sub- 
Inspector and the constable ran to arrest 
Avadh but were prevented by Qopi and 
Mahabir from going in that direction. 

The only point urged in support of the 
application in revision is that the search 
which the Sub- Inspector proposed to make 
was illegal, and that the petitioners were, 
tfaerefore,entitled to resist it and committea 
no offence even under s. 352 of the Indian 
Penal Code in pushing the Sub-Inspector and 
his constable back. The grounds on which it 
is contended that the search was illegal are 
the failure of the Sub-Inspector to call two 
respectable “inhabitants of the locality," un- 
der s. 103 of the Code of Criminal Proce' 
dure, to witness the search, and 
his failure to comply with the requirements 
of 8, 165 of the Code of Criminal 
Procedure in the matter of recording in 
writing the grounds of his belief that 
anything necessary for the purposes of his 
investigation would be found in the house 
and that such thing could not in his 
opinion be otherwise obtained without 
undue delay, and specifying in such wri- 
ting the thing for which the search was 
to be made, and also in the matter of 
sending a copy of such record forthwith 
to the nearest Magistrate empowered to 
take cognizance of the offence. The Sub- 
Inspector has explained that in view of 
the attitude of the men who had assembl- 
ed on the scene, he did not consider it 
worthwhile to serve upon them or upon 
any other persons of the busti a notice 
under s. 103, asking them to witness the 
search, but asked Baldeo and Deosaran 
to act as search witnesses. Baldeo and 
Deosaran are both men of Balua and had 
come with the Sub- Inspector to Musapur 
from that village. A reference to the survey 
map of the thana shows that Balua is at 
least four miles from Musapur and is 
separated from it by two or three villages. 
It is plain, therefore, that Baldeo and 
Deosaran cannot be said to be “inhabit- 
ants of the locality." The lower Courts 
have held that having regard to the 
attitude of the local inhabitants, the Sub- 
Inspector “did the only thing which was 
possible in those circumstances" and that 
there was “sufficient compliance with the 
law as enacted in s 103 of the Oode of 
Criminal Procedure.” The Additional Ses- 
sions Judge has further observed that the 
gist of B. 103 is that there must be re- 
spectable search winesses; and this observa- 
tion is supported by the opinion of 
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Twomey, J., in 8 Ind. Osb. 988 [Emperor ▼. 
Sit Nyein (1), that the etreea is on the word 
“respectable” and not on the word “locality.” 
The respectability of the me ^ from Bslua 
has not been challenged. In my opinion 
the failure or inability of the Sub- Inspector 
in the circumstances to secure search 
witnesses from the locality was no more 
than an irregularity and would not by 
itself have entitled the petitioners to resist 
the search if the Sub Inspector’s action 
had otherwise come within the first para- 

S raph of s. 99 of the Indian Penal Oode. 

a to the failure of the Sub-Inspector to 
comply with the requirements of s. 165 
in the matter of . making a record and 
sending a copy of it to the Magistrate, the 
Additional Sessions Judge has held that 
the procedure of the Sub-Inspector not 
being strictly legal, the petitioners were 
not guilty of an. offence under s. 353, 
being an offence committed against a public 
servant as sucb, but that they were guilty 
under the general law, namely, on the 
facts proved, guilty of an offence under 
a. 352, in that they pushed the Sub- Inspec- 
tor otherwise than on grave and sudden 
provocation. The petitioners would cert- 
ainly be guilty of this offence unless they 
were entitled in the circumstances to push 
the Sub-Inspector back in order to prevent 
him from searching Avadh's house. If 
the Sub-Inspector had proceeded strictly 
according to law, the petitioners would 
have bad no right whatsoever to resist 
him. Now para, (1) of s, of the Indian 
Penal Oode, to which I have already refer- 
red, leaves private persons without any 
right of private defence against any act 
of a public servant which may not be 
strictly justifiable by law, provided it does 
not reasonably cause the apprehension of 
death or grievous hurt, and is done, or 
attempted to be done, by the public 
servant acting in good faith under colour 
of his office. The proposed house search 
could not have reasonably caused any 
apprehension of death or grievous hurt, 
and it was a Sub-Inspector of Police under 
colour of hie office that proposed to make 
the search. The question then is whether 
the Sub Inspector can be said to have acted 
in good faith on the occasion : if so, the 
petitioners were not entitled to resist him 
at all, but if otherwise, they were within 
their rights in keeping him out, and it 
is not alleged that they used more vio- 
lence than was necessary to prevent him 
m8Ind.Os8.988; SBur.L. T. 143; 11 Or, L. J. 
746 . 
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from conducting a search which was 
net strictly in accordance with the 
law. The learned Additional Sessions 
Judge has at one place in his judg- 
ment remarked that the Sub-Inspector was 
actuated by good faith ; but 1 take the re- 
mark to mean no more than that the Sub- 
Inspector honestly believed the information 
that had reached him about the bicycle 
being concealed in Avadh's house. Such 
an honest belief was, however, not sufficient 
to bring the Sub-Inspector within the pro- 
tection of the first paragraph of s. 99 ; for 
having regard to s 52 of the Indian Penal 
Oode, it was necessary for him, if he was to 
make the search “in good faith," to proceed 
with due care and attention. The search 
was to be made under s. 165, a section which 
authorised him to do so. 

“after recording in writing the grounds of his be- 
lief and specifying in such writing . 

...... ...the thing for which the search is to be made.” 

and which required a copy of the record to 
be sent forthwith to the nearest Magistrate. 
The learned Additional Sessions Judge has 
found that none of these preliminaries to a 
legal serrch was complied with, and he has 
not found that the failure of the Sub-In- 
spector in this regard occurred in spite of 
“due care and attention”. The evidence of 
the Sub Inspector gives no ground for hold- 
ing that there was anything to prevent him 
from complying with the requirements in 
question ; indeed his case was that he had 
complied with them, but this was not ac- 
cepted by the Additional Sessions Judge. 

In the view that 1 have taken it is un- 
necessary to discuss Lai Mea v. Emperor (2) 
and Emperor v, Param Sukh (3) which were 
cited on behalf of the petitioners. The As- 
sistant Qovernment-Advocate has cited 71 
Ind. 088.503, [Gokal v. Emperor (4)], but 
that was a case where the constables who had 
arrested a woman on a defective warrant were 
clearly acting in good faith so that it was not 
open to the woman’s friends to assault them. 
In view of the Sub -Inspector’s unexplained 
failure to comply with the requirements of 
8, 165 as found by the learned Sessions 
Judge, and especially of the failure to 
comply with the requirements of cl. (1) of 
that section, I find it difficult to hold that 
he was acting in good faith, within the 
meaning of s 52 of the Indian Penal Oode, 
and the petitioners were, it seems to me, 

(2) 93 Ind. Oas. 1038; 43 0. L. J. 184; 27 Or. L. J, 
542; A. I. R. 1926 Oal. 663. 

(3) 91 Ind. Cas. 43; 23 A- L J. 1037: L. R. 6 A. 173 Or.; 
27 Or. L. J. 11; A. I. R. 1926 All. 147. 

(4) 71 Ind. Oas. 503; 20 A. L. J. 921; A. I. R. 1923 
AU. 17; 14 Or. L. J. 151; 45 A. 148, 
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justified in pushing him and his constable 
back in order to prevent a search which was 
not strictly in accordance with the law. I 
would, therefore, reverse the conviction and 
with it the sentence passed on the peti* 
tioners under s 352 of the Indian Penal 
Code. 

As a matter of fact the charge that led to 
this conviction was in these terms : 

“That you on or about the 12th day of April, 1030, 
at Musapur, police-station Maner, used criminal force 
to Sub-Inspector J. N. Misser and constable Suraj 
Singh with intent to prevent them from discharging 
their duty as public servants and ^.thereby committed 
an offence punishable imder a. 353 

This is really wide enough to cover the 
action of Gopi and Mahabir in preventing 
the Sub -Inspector and the constable from 
catching and arresting Avadh when he was 
going away with the bicycle. There is 
force, however, in the contention of the 
learned Oonnsel for the petitioners that 
the charge under s. 353 was taken by all 
concerned to be confined to the act of push- 
ing the Sub-Inspector and the constable and 
that the obstruction offered to them later on 
when Avadh was going away with the bi- 
cycle formed the subject of the charge 
under s. 341 of the Indian Penal Oode. The 
lower Courts have found an offence under 
this section brought home to Gopi and 
Mahabir. In showing cause why sentence 
should not be pronounced against them 
under this section, learned Counsel has 
found it impossible on the facts found to 
challenge the conviction, but he has laid 
stress on the fact that the trying Magistrate, 
who knew all the circumstances, considered 
a separate sentenceunnecessary. The offence 
was, however, not by any means venial. The 
Sub -Inspector of the thana was making an 
investigation into the theft of a bicycle 
and was acting under colour of hie office 
in proposing to search the house for that 
article. It was fortunate for these peti- 
tioners and for their relative Avadh that 
the Sub-Inspector’s procedure was marked 
by irregularities; they could have had no 
knowledge of this, but in tbeir defence 
they were entitled] to rely on it. When, 
however, it came to Avadh escaping with 
the bicycle and the Sub-Inspector and the 
constable going after him to arrest him— 
arrest him under s, 54 of the Oode of 
Criminal Procedure— Gopi and Mahabir 
acted lawlessly and without any technical 
excuse to be subsequently found for them. 
Qopi is the father and Mahabir some kind 
of uncle of Avadh but their offence real- 
ly comes under a much graver section, viz. 


s. 353 though fortunately for them they 
were only charged under s. 341 for 
this act, and they arei naturally not pre- 
pai'ed to face a retrial. Having regard to 
Gopi’s age, however. I would sentence 
him under s. 341 of the Indian Penal 
Oode not to any substantive imprison- 
ment but to a fine of Bs. 200, with one 
week’s simple imprisonment in default, 
and I would sentence Mahabir under the 
same section to one month’s simple im- 
prisonment and a fine of Rs. 100 with one 
week’s simple imprisonment in default. 

Avadh who has been acquitted will be 
entitled to the refund of any part of the 
fine that he may have paid. 

MaephePBOn, J.— I agree to the order 
proposed. 

I am inclined to hold that the convic- 
tion under s. 353 is good at least against 
Gopi and Mahabir because of their obs- 
truction to the arrest of Avadh. But as 
it is true that the Court below dealt 
vaguely with this part of the case it is 
not necessary to press the point, especially 
in view of the sentence proposed which is 
adequate punishment for these petitioners. 
On the question of law I prefer not to ex- 
press a final opinion as to whether failure 
on the part of the Sub-Inspector to comply 
with s. 165 (1) of the Code of Criminal 
Procedure would give room for a finding 
that the search was “without due care and 
attention’’. But I am satisfied that failure 
on his part to comply with s. 165(5) would 
afford no ground for such a finding 

A. Order modified. 


PATNA HIGH COURT. 

Miscellaneous Judicial Case No. 39 
of 1930. 

May 20. 1931. 

C0Uh.TNBT-TBBBBLL, O. J., ANB DhaVLB, J. 

8AOHINDBA MOHAN GHOSH 
veraua 

COMMISSIONS ft OF INCOME-TAX, 
BIHAR AND ORISSA. 

Income Tax Act {XI of 1922), 1 . 12 {2)—All»waneet 
—Salary of Receiver of property partly atteetable and 
partly not — Portion of salary incurred in respect of 
assessoMe property, whether allowable as deduc- 
tion. 

Where a Receiver was appointed to mansKe the 
property of an estate consistinc of assessable income 
in the shape of mining royalties and agricultural 
ineome wnieh was not assessable to income-tax: 

Held, that s. 12 (2) of the Income Tax Act did not 
require that the whole of the salary of the Receiver 
should be incurred solely for earning the income 
before any part of it could be deducted in caleulating 
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the aBseBgable income and that, therefore, the portion 
of the Reoeiver’e salary which was mcurred for the 
making or earning of the royalty income could be 
deducted as eiqieiiditure under s. 12 (2). 

Messrs. K. P, Jayaswal and N. N. Roy, 
for the Assessee. 

Mr. C. M. Agarwala, for the Oommissioner 
of Income-Tax. 

Courtney Tepr«ll, C. J.— The facts 
which have given rise to the present|reference 
may be simply stated. The assessee is the 
Receiver and ihanager appointed by the High 
Court of Calcutta to take charge of and 
manage the property known as the Jheria 
Bsj estate. He was appointed in proceed- 
ings in which the widows of the late 
roprietor sued the present proprietor and 
e was appointed at a salary of Rs. 1,000 
a month. The property of the Raj consists 
to the extent of an annual income of about 
6 lakhs, of mining royalties and to the 
extent of about Rs. 60,000 of agricultural 
incomelwhicb, of course, is not taxable under 
the Indian Income Tax Act. The assessee 
claimed under s. 12 (2) of the Act to deduct 
his salary as an allowance for expenditure 
incurred solely for the purpose of making 
or earning the income of the estate. The 
Income-tax Officer allowed as a deduction 
one-half of the salary. The matter went on 
appeal before the Assistant Commissioner 
and he disallowed the salary altogether as 
a deduction on the ground, as stated by 
him, that the purpose of the appointment 
of the Receiver was merely that he might 
look after the interests of the parties to the 
litigation and that he was not appointed for 
the purpose of earning the income of the 
estate. This view of the matter has 
been upheld by the Commissioner on 
appeal and the case reaches us for final 
decision. 

First, it may be said that so far as the 
assessee’s position as a manager is concern- 
ed the mere fact that he was appointed by 
the Court by reason of litigation to my 
mind makes no difference at all. He is in 
exactly the same position as though he 
were a manager appointed on behalf of a 
minor or a sick person who could not per- 
Boually manage the estate and was forced 
to have somebody appointed for that pur- 
pose. His functions are twofold. He has 
to manage that part of the estate of which 
the income is not assessable, that is to say, 
the agricultural part of the estate, and he 
also has to manage that part of the estate of 
which the income is taxable, that, is to say, 
^e property which produces the mining 


royalties. Sub-s. (2) of s. 12 of the Income- 
Tax Act is as follows-: — 

“Such income, profits and gains shall be com- 
puted after making allowance for any expenditure 
mot being in the nature of capital expenditure) 
incurred solely for the purpose of makmg or earn- 
ing such income, profits or gains, provided that no 
allowance shall be made on account of any personal 
expenses of the assessee ” 

Now it is contended on behalf of the 
Department that the true construction ci 
this section is that if any part of the salary 
paid to the manager is to be attribu^ to 
some function other than that of making cr 
earning of the taxable income no part of 
the aggregate salary may be split off and 
treated as attributable to the making or 
earning of the income. But in my opinion 
sub-B. (2) does not require that the whole 
of the Receiver’s salary should be incurred 
solely for the purpose of earning income 
before any part of it can be deducted even 
if such part may represent no more than 
the Receiver’s services in earning the 
income. The most cogent illustration of 
the position was that, I think, offered in 
the course of the argument by my brother 
Dhavle who put the case in this way : — 
Suppose that there had formerly been two 
managers one to manage the agricultural 
part of the estate and the other to manage 
the royalty part and suppose the former 
was paid Rs. 200 a month and the latter 
Rs. 800 a month . In such circumstances 
it could not be doubted that the salary 
paid at the rate of Re. SOO a month could 
be deducted as being incurred solely for 
the purpose of making or earning the 
royalty income. But if it was found as a 
matter of convenience better to appoint a 
single manager at Rs. 1,000 a month to 
carry on both such functions, if that course 
were taken, could it be argued that no part 
of the salary of such a manager could be 
attributed to the earning of the royalty 
income 1 In my opinion the answer to 
the question propounded, that is to cay, is 
any portion of the salary of the Receiver 
allowable as expenditure under sub s. 
of B. 12 should be in the affirmative. We 
are not called upon to state what the pro- 
portion attributable to the tax-paying part 
of the estate is or what amount should be 
deducted. That will be for the proper 
tribunal when the question arises. The 
assessee having succeeded in his contention 
should, in my opiuiou receive Rs. 2Q0 as 
his costs. 

Dhavle, J.— I agree. 

A. Order acoordingly 
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ali;ahaba1> high court. - 

Reference No. 226‘of 1D31. 

September 3, 1^31. 

Sulaiman, J. 

E M P E RO R — Appucak r 
versus 

HARIHAR KALWAR— OppcstTB Party. 

Criminal Procedure Code (Act V of 1S9S), sa. 127, 
118 — Security for keeping peace— N ature of surety 
required — Direction to produce 'surety in moveable 
property', legality of. 

In making an order under a 117, Criminal Pro- 
cedure Code, calling upon a person fco give secuHty 
for keeping the peace there should be no restriction 
in the order itself that the accused should pro- 
duce sureties in moveable property. So far as the 
order goes the Magistrate should follow the words 
of 8. 117 and the bond executed by the sureties should 
be in the form given in the schedule, [p. 66, col. 2] 

Obiter . — If the Magistrate has any apprehension that 
the sureties may part with their properties and be 
unable to fulfil the undertaking, he may, by way of 
precaution, accept a hypothecation bond from them as 
a condition precedent to their being accepted as 
reliable sureties, [ibid.] 

Reference submitted by the Sessions 
Judge, Benares, as per his letter No. 61- 
III, dated the 25th March, iy3l. 

The Aesistant Ooveinment Advocate, fer 
the Grown. 

Order —On the 15th of February, 1931, 
the Magistrate issued an order under s. 117 
(3), Oriminal Procedure Code, against Hari 
Har accused to execute a personal bond 
in Rs. with two sureties in like 

amounts, each in cash, for keeping the 
peace until the conclusion of the enquiry, 

The Sessions Judge modified the order 
on the 2lth of February, 1931, and ordered 
his release on his executing a bond for 
Rs. 1,000, with two sureties in like amounts 
to the satisfaction of the Court concerned. 
The accused, however, was not released, 
because he was involved in another offence. 
When the District Magistrate was moved 
he pointed out that the Sessions Judge had 
no power to interfere with the order under 
s. 107 read with s. 117 (3), Oriminal Pro- 
cedure Code but might have reported to 
the High Court. When the matter came up 
again before the Sessions Judge, he had 
admitted that he had mistaken the order 
to be an order of bail and had wrongly 
amended it. He passed a fresh order on 
the 12th of March, that unless the original 
order was amended by the Magistrate in 
the light of the observations contained in 
his order dated the 24th of February, 1931, 
the record be submitted to the High Court 
with the recommendation that the words 
“in cash*' be deleted. On receipt of this 
direction, the Magistrate on the 19th of 
March, amended hie previoue order and 
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substituted “two reliable sureties in move- 
able properties” instead of “two cash 
sureties.” Tne Magistrate this time used 
the word “Securities” without carefully 
reading his previous order which had said 
“sureties”. Then on the 21st of March 
the Sessions Judge again expressed an 
opinion that “a surety in cash” had no 
meaning at all. He directed the record to 
be submitted to the High Court, and 
asked for the explanation of the Magistrate. 
The Sessions Judge gave his reasons for 
holding that it is not open to a Magistrate 
to direct that the property which is offered 
as security by the sureties be of a particular 
nature. The Magistrate submitted his 
erplanation and the District Magistrate 
added a supplementary explanation stress- 
ing that the Magistrate was not bound to 
accept security of immoveable property, 
which would cau-ie considerable difficulty 
in realisation in case of forfeiture. After 
this, the 83S8ioa8 Judge passed a fresh 
order on the 25ffi of March, 1951, submit- 
ing the reccr J to the High Court along 
with a copy of the previous order passed by 
him in the case of another accused person, 
dated the 7th of July, 1930, which gave 
fuller reasons in support of his view. 

The case went backwards and forwards 
on so many occasions because there was a 
difference of opinion between the Sessions 
Judge and the Magistrate as to the nature 
of the security that can be demanded. 

No reported case has been brought to my 
notice which would throw light on this 
divergence of views. 

It is to be noted that both s. 117 and s. 
118 refer to the execution of a bond by the 
accused “with or without sureties.*’ The 
expression “security” is not used. The 
sections do not contemplate the furnishing 
of a registered hypothecation bond as good 
security. It obviously requires guarantees 
given by the sureiies. 

Section llSapplies equally to an order to 
give security for keeping the peace under 
8. 107 and for maintainiag good behaviour 
under sp. 10 ^ 109 and 1 10, Oriminal Pro- 
cedure Code. 

In Bob. V a form is given for the execu-r 
tion of a bond by sureties for the acoused^s 
good behaviour. The form merely requires 
a written undertaking given by the sureties 
that in case of the accused making default, 
they bind themselves jointly and severally 
to forfeit to His Majesty a particular sum 
of money. It does not go on to add that 
they are hypothecating any property for 
that sum, Itseemato me that the same 
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form is intended for sureties for the 
accused’s keeping the peace. It is, there* 
fore, obvious that what the Code requires 
is that there should be sureties able to 
make good the amount. These persons 
should be reliable and be poseessed of such 
status, means or property that the amount 
would be recovered by seizure of their prop- 
erties or, if arrested, they would makegood 
the amount. 

No doubt under s. 514, Criminal Proce- 
dure Code when there is a forfeiture of the 
bond, the Magistrate cannot proceed by 
attaching and selling any immoveable prop- 
erty of the surety but can only seize bis 
moveable property. But if the penalty can- 
not be recovered by attachment and sale of 
the moveable properties the person can be 
arrested and imprisoned. This in many 
oases would be just as effective to compel 
him to pay up, provided, of course, he has 
the means. It, therefore, does not follow 
that a person cannot be a good surety 
unless he is actually possessed of move- 
able properties sufficient to yield the 
amount of his bond. Indeed, moveable 
properties which can be easily removed or 
transferred may in most cases be the 
flimsiest security. It may equally well 
happen that a person is of respectability 
and good social status and possessed of 
considerable immovable property and one 
who can be relied upon to procure that 
amount in case of the accused’s default, and 
yet he may not for the time being be in 
possession of moveable properties of the 
value of the bond. There would be no 
reason to reject such a person merely 
because some inconvenience might be 
felt afterwards in recovering the 
amount from him. It would be unfair to 
aeeused persons if any general rule or 

{ )raotioe were laid down that no person who 
s not possessed of sufficient moveable prop- 
erties should be accepted as a surety. 

It would not be improper for a Magistrate 
in case of doubt to permit a surety who has 
signed the bond in the form mentioned 
above abo to execute separately a register- 
ed bond hypothecating immovable property 
in order to satisfy the Magistrate that he 
is possessed of sufficient means. But 
neither such a registered security bond is 
necessary under the provisions of the Oode, 
nor is a Magistrate bound to accept such 
security if offered 

The Magistrate has to satisfy himself as 
to the means and station in life of the 
surety as well as his character. He has to 
exercise hie discretion in accepting him ; 
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but that discretion must not be exercised 
in an arbitrary manner. The primary con- 
sideration is whether the surety is likely to 
fulfil the undertaking given by him. 

The amended order of the Magistrate 
says “two reliable sureties in moveable 
property". Although I do not agree with 
all that the Sessions Judge has said, I 
agree with him that in the order itself 
there should be no restriction as regards 
moveable property. So far as the order 
goes, the Magistrate should follow the 
words of s. 117 and not introduce the 
restrictive words “in moveable property". 
When sureties are produced the. Magistrate 
should consider whether, having regard to 
all the circumstances, they are fit persons 
to be accepted or not. When they have 
been accepted, the bond executed by them 
should be in the form given in the schedule. 
If the Magistrate has any apprehension 
that the sureties may part with their 
properties and be unable to fulfil the 
undertaking, he may by way of precaution 
accept a hypothecation bond from them as 
a condition precedent to their being accept- 
ed as reliable sureties. 

I accordingly order that the words “in 
moveable property” after the word “sure- 
ties" in the order of the Magistrate dated 
the . 9th of March, 1931, be deleted. 

A Order accordingly. 


ALLAHABAD HIGH COURT. 

Privy (Council Appeal No. 12 of 1925. 

(First Civil Appeal No. 79 of 1922.) 
July 6, 1931. 

Mo&Baji AND Allbm, JJ. 

Musammat MUNNI BlBl alias AMBIEA 
DBI an6 anotbbb— Plaihxiffs — 
Apfbllants 
versus. 

TIRLOKI NATH and othbbs— 

DbPBNDAMTS and ANOTJBBa — 
Rbspondbnts. 

Contract Act {IX of 187t), $. 89 — 'A person who is 
interested’, meaning of — Payment made in respect of 
certain estate — Estate going to opposite party in 
litigation— Right of payer to be recouped — Lien on 
estate. 

The words 'a person who is interested’ in s. 69, 
Contract Act, do not mean that the person who 
makes the payment must prove that he had such 
an interest as would stand the test of a judicial 
trial. All that is necessary for a person making a 
payment to recover it is that he should really believe 
and honestly believe that he must make the 
payment in his own interest, [p. 67, col. 2; p. 68, eol.l.] 

when a proprietor in good faith pending 
litifatien makes the necessary paymexto for the 
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preservation of the estate in dispute and the estate 
IS afterwards adjudged to his opponent he should be 
recouped what he has so paid by the person who 
ultimately benefits by the payment, if he has failed 
through no fault of nis own to reimburse himself 
out of the rents. Munni Lai v. Tirloki Nath (1), fol- 
lowed, Dakhina Mohan Roy v. Saroda Mohan Roy (2), 
Tulsha Kunwar y. Jageahar Prasad (3), Khuahal 
Singh V. Khawani Lai (4), Bindubashinee Daaaee 
V. Harendra Roy (5), Radha Madhub v. Saati 
Ram Janki Prasad v. Baldeo Prasad (7) and 
Khudho V. Durga Prasad (8), referred to. [p. 68, col. 1.] 

A person who makes a payment on account oi 
another in respect of an immoveable property does 
not acquire a lien or charge on the property so 
saved, by way of a salvage lien. Chtdi Lai v. Bhag- 
wan Daa (9) and Chitor Mai Shib Lai (10), fol- 
lowed. [p. 68, col. 1.1 

Messrs. B. Malik and G. Agarwala, for 
the Appellants. 

Messrs. N, P. Aathana and S. N. Seth, for 
the Respondents. 

Judgment — The present proceedings 
arise out of First Appeal No. 79 of 1922 
of this Court fronn the decree in which an 
appeal was filed before their Lordships of 
the Privy Council aa Privy Council Appeal 
No. 12 of 1925. Their Lordships of the 
Privy Council decided the appeal, reversed 
the judgment of this Court but left one 
point to be determined by this Court and 
that point! is. whether in the circumstances 
of the case, the plaintiffs cannot recover 
possession of the property decreed to them 
except on payment of a sum of Rs. 7,200 
and interest thereon or any other sum? 

The judgment has been reported in the 
local law journal (1931) A L. J. 453[jif unni Lai 
V. Tirloki Nath ( 1)] and is of course also 
on the record. The facts are given there 
and we shall not state them in detail again. 

Two questions have been argued before 
us. The first is whether the claim on 
behalf of the descendants of Gokul Nath 
comes within the purview of s. 69 of the 
Indian Contract Act? and secondly, if it 
doM, whether the defendants can insist on 
being paid as a condition -precedent to the 
plaintiffs getting possession? 

On the first point we do not feel any 
difficulty in holding in favour of the 
defendants. Section 69 of the Indian 
Contract Act runs as follows: — 

“Aporaonwho ia iatereated in tke payment of 
money which another ia bound by law to pay and 
who therefore, paya it, ia entitled to be reimburaed 
by the other." 

In the litigation that took place at the 
instance of Narain Singh and which ended 

(1) 132 Ind. Gas. 598; (1931) A.L. J. 453; A. I. R. 
1931 P. 0.114; 35 0. W. N. 661; 53 0. L. J. 552; 33 
Bom. L. B. 979; 53 A. 103; Ind. Rul. (1931) P. O. 182; 
(193l)ll.W.N. 742j «1M. L,J. 196; 34 L. W.459; 
6»I.A.15«(P.O.). 


with the decree in his favour in this Court 
on 18th January, 1912, (page 292) there can 
be no doubt that the title of Qokul Nath’s 
mother Kashi Dai was entirely negatived. 
Tnere were two judgments and each party 
relied on one of them. For the defendants it 
was argued that the judgment of 18th 
April, 1895, (page 221) operated as res 
jvdioata against the plaintiffs and on behalf 
of the plaintiffs it was contended that the 
judgment of J8th January, 1912, (page 292) 
operated as res judicata. The Court of 
first instance held that the later judgment 
operated as res judicata This Court held 
that the earlier judgment operated as res 
judicata and their Lordships of the Privy 
Council held that the first Court was right. 

There can be no doubt that it was a 
difficult proposition of law to decide, viz., 
whether in spite of the decree given to 
Narain Singh, the question of title was or 
not open as between the defendants? 

This Court Thought that the judgment 
in Narain Singh’s favour, although it 
allowed Narain Singh to sell the property 
in suit as the property of Amar Nath, left 
the question of title open as between the 
heir of Amar Nath and the heirs of Kashi 
Dei and her son Qokul Nath. In their 
judgment which was reversed by their 
Lordships of the Privy Council, the learned 
Judges held that the payment by Gokul 
Nath was a payment made in good faith 
and in the belief that his title to the 
house was a good one (see page 97 of the 
printed record ) It is impossible to believe 
that Gokul Nath would go and raise 
money on the security of his own pro- 
perty, besides, the property in suit, and 
pay the large sum of Rs. 7,200 to Narain 
8ingb, if be had not believed that the 
judgment obtained by Narain Singh did 
not settle the question of title as between 
himself and Amar Nath’s heirs. 

That being the case, the question is 
whether Gokul Nath acted as a person in- 
terested in payment within the meaning 
of s. 69 of the Indian Contract Act ? 

There are numerous cases including a 
a decision of their Lordships of the Privy 
Council in which it has been held, in 
effect, that the words ”a person who is in- 
terested” do not mean that the person who 
makes the payment must prove that he had 
such an interest as would stand the test 
of a judicial trial. The decisions point 
to the conclusion that all that is necessary 
for a person making a payment to recover 
it is that he should really believe and 
honestly believe that be moet make the 
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paymeut in his own interest. If we accept 
this interpretation, we ehould have no 
hesitation in holding that Qokul Nath 
came within the rule of law. 

Id the case of Dakhina Mohan Hoy 
V. Saroda Mohan Hoy (i) the plaintiff 
paid the money when he had a decree in 
his favour, which decree was subsequently 
reversed in appeal At page 148 * of the 
report their Lordships of the Privy Council 
are reported to have said; 

“Now, it Boems to their Lordships to be common 
justice that when a proprietor in good faith pending 
litigation makes the necessary payments for the prer 
servation of the estate in dispute, and the estate is 
afterwards adjudged to his opponent, he should be 
recouped wnat he has so paid by the person who 
ultimately ■ benefits by the payment, if he has 
failed through no fault of his own, to reimburse 
himself out of the rents.” 

It has been argued that this case does 
not apply because Qokul Nath had the 
judgment of this Court dated l8th Jan- 
uary, 1912, before him and as a sane per- 
son should have seen that the judgment 
took away any vestige of title that might 
have otherwise remained in him. We have 
however already met this point and have 
shown that in spite of this judgment Qokul 
Nath had occasion to believe and did be- 
lieve that the judgment was not conclu- 
sive as between the defendants and that 
the earlier judgment yet stood in his 
favour. 

Several other cases, viz ^ Tulsha Kunwar 
V. Jag^shar Prasad (3), Khushal Singh 
V. Khawani Lai (4), Bindubashinee Dassee v. 
Harendra Lai Roy (5) and Radha Madhub 
V. SastiRam (6) have been cited on behalf 
of the defendants. 

As against these cases, the learned 
Counsel for the plaintiffs has cited three 
cases decided by this Court, viz, Janki 
Prasad v. Baldeo Prasad (7 ), Khuddo v, 
Durga Prasad (8) and Chedi Lai v. Bhag 
wan Das t9). 

We have examined all the cases cited 
by either side. These cases may be divid- 
ed into two lots. 1 q one set of cases, it 
was found that the person who made the 
payment was actually interested in making 
the payment and did make the payments in 
good faith. In the other set of cases it 

(2) 21 0. 142; 20 I. A, l60; 6 Sar. 366; 17 Ind. Jur. 
570 (P.O.), 

(3) 28 5S3; 3 A. L. J. 372; A. W. N. (1906) Il4. 

(4; A.W. N.(1906) 282. 

(5) 25 0. 305; 2 0. VtT.N.lSO. 

(6) 26 0. 826. 

(7) 30 A. 167; A. W. N. (1908) 58; 5 A. L. J. 163. 

(8) 3 A. L. J.729. 

(9) 11 A. 234; A, W. N. (1889) 67. » 
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wa^ found, and in this set come the oases 
cited on behalf of the plaintiffs, that where 
the plaintiff knew perfectly well and had 
no occasicn to believe otherwise, that he 
had np vestjge of title under which he 
could make a payment, he could not 
recover. 

There is no diflBculty really in the la^ 
itself, but the difficulty arises in the appli- 
cation of it to the particular facts of a 
case. We are of opinion that s. 69, as in- 
terpreted by their Lordships of the Privy 
Oounci} in Dakhina Mohan iRoy v. Saroda 
Mohan Roy (2) does apply and Qokul Nath 
was ioterf Bted in making the payment and 
if he had biought a suit within the period 
of 'imitatioPj the plaintiffs could not pos- 
sibly have resisted it on the ground that 
they were not bound to reimburse him. 

The second point raised is of some diffi- 
culty and no case has been cited on be- 
half of either side in support of the argu- 
ments advanced. 

The argument on behalf of the defend- 
ants is that e. 69 is based on equitable 
principles and that no question of limita- 
tion arises when the claim is made by the 
defendants. On the ether hand, the argu- 
ment for the plaintiffs is this. Supposing 
that s. 69 applied, it gave only a personal 
remedy to Qokul Nath against the heirs 
of Amar Nath and there was no charge in 
favour of Qokul Nath on the particular 
property now in suit. It is further argued 
that there being no charge, it was open 
to Qokul Nath, if he had brought a suit 
to recover his money, to realise it by sale 
of any property belonging to the heirs of 
Amar Naih and, therefore, it cannot be said 
that the paymeut is particularly connected 
with the property now in suit and with no 
other property. 

There is a difference of opinion among 
the High Courts of India as to whether a 
person, who makesA payment on account of 
another, in respect of an immoveable prop- 
erty, acquires or not a lien or charge on 
the properly so saved, by way of a salvage 
lien. In this High Court the principal case 
is that of Chitor Mai v. Shib Lai (iO>and 
the same view is taken in Calcutta in Kinu 
RamY.Mozaifar Hussain (11), In Madras 
a contrary view was taken and a charge 
was granted and Bombay followed Madras. 
In Bombay however, a contrary view was 
taken later on and in accordance with the 
view of the Allahabad High Court. In 
England no charge is allowed (see Ooote’s 

(10) 14 A. 273; A. W. N. (1882) 117. 

(11) 14 0,809. , 
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Lav of Mortgage, 1927, page 1381). As 
members of the Allahabad High Oourt, 
wa are bound to follow the Pull Bench 
decision of this Court and must hold that 
no charge is created by the payment. 
That being so, it appears to us that it is 
not open to the defendants to say that 
this particular property now in suit must 
make good the money which Qokul Nath 
was entitled to recover at the hands of the 
heirs of Amar Nath. 

We decide accordingly, and hold that 
the plaintiffs are entitled to a decree for 
possession as was granted to them by their 
Lordships of the Privy Council without any 
condition sought to be attached by the 
defendants. We see no reason to alter the 
order as to costs as made by the Subordi* 
nate Judge whose judgment was ultimate- 
ly upheld by their Lordships of the Privy 
Council. As to further coots incurred 
since the case was remitted to this Court 
it should follow the event and, therefore, 
\^e direct that the defendants shall pay 
the costs of the plaintiffs of the present 
hearing. 

R. L. Order accordingly. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No 116 j of 192a. 
April 9, 193'. 

PULLAN AND NiAMAT UlLAH, J J. 
BA8DE0 RAI and othbrs — Pl int ffs 

— ApPEL'-ANTS 
versus 

JAIMANGAL RAI and others — 
DsFEMDiNre — RifspoN )«Nr8. 

Regulation XVII of 1806— Mortgage by con- 
ditional sale — Foreclosure proi^eedings— Expiry of year 
of grace— Conditional vendee's title, nature of — Mort- 
gage by mortgagor after expiry of year of grace — Rights 
conveyed by mortgagor— Mortgagor ejected— Reversion 
• of ex-propriotary rights to zamindav— Adverse posses- 
sion by mortgagee. 

On the expiration of the year of grace, provided 
anything remains unpaid under the mortgage and 
the proceedings under the Regulation were regular, 
the title of the conditional vendee becomes that 
of an absolute vendee and the sale becomes an 
absolute sale on that date. No subsequent proceedings 
to obtain ixissession are necessary to establish the title 
or the vendee. AH Abbacy. Kalka Prasad (3), fol- 
Ibwod. Forbes r, Ameer-un-nissa\(2), distinguished, 
[p. 70. col. 1.] 

Where the title of the conditional vendee has 
become absolute and the mortgagor is in possession 
ho becomes an exproprietary tenant and a mortgage 
by him of the land effects a mortgage of the rights 
of an exproprietary tenant. 4p. 70, col. 2.] 

When an exproprietary tenant is ejected his rights 
do not escheat to the Crown but revert to the 
zemindar and the latter can redeem a mortgage by 
the former of rights as exproprietary tenant. 
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Tu.lsi Ram Sahu r.\au.r Day al Singh (4), fellowod. 
[p. 70, col. 2.J . ^ , 

Possession, for howerer long a period, by a mort- 
gagee can give him uo title other than the title which 
ho has acquired by the mortgage. _ [ibid] 

Saoond Appeal from a decisioa of the 
Suboriiuate Judge, Ghazipur, dated the 
3l3t May, i929. 

Messra. P. L. Banerji and K. Verma, for 
the Appellants 

Dr K. N, Katju and Mr. G. S. Pathak,iox 
the Respoadents, 

Judgment.— This is a plaintiffs* appeal 
in a suit brought for redemption of a 
mortgage executed by Dhondha Rai and 
others on the i9th of September, 1878, in 
favour of the predecessors iu-interest of the 
defendants in this suit. The plaintiffs 
claimed to represent the mortgagors and 
their suit has been dismissed on appeal 
by the Subordinate Judge, first, on the 
ground that the plaintiffs had no right or 
title to redeem the mortgage as the legal 
representatives of the mortgagors, and, 
secondly, because the mortgagees had ac- 
quired a proprietary title by adverse posses- 
sion for more than twelve years. 

The plaintiff,’ ancestors were the mort- 
gagees of Dhondha Rai and others in 
virtue of two deeds executed on 23rd 
Augu4, 1869, and the 16th of December, 
l8 76 respectively. A notice of foreclosure 
was served by tbe mortgagees on the mort- 
gagors in accordance with Regulation XVII 
of 1806 on the 23rd of August 1877 and the 
order of foreclosure was passed on the 2nd 
of October, le77 Under Regulation XVII 
of ISJCayeai’s grace was allowed to the 
mortgagors for satisfaction of the mort- 
gage amount, and that year of grace expired 
oa the ?3 *.1 of August, 1878. The prop- 
erty to be foreclosed was contained in 
twelve villages and on the 12th of July, 
1878, before the expiry of the year of 
grace a compromise was entered into bet- 
ween the mortgagees and the mortgagors 
by which it was agreed that if the mort- 
gigirs reliaquishei their exproprietary 
right! in 31 villages those 3? villages 
would be rcjepted by the mortgagees in 
satisfaclioa of their claim and the remain- 
ing 81 villages would be released from 
foreclosure. Tnis compromise, however, 
did not come into effect as the mortgagors 
did not forego their claim to ex proprietary 
r ght’, and i.i 1880 a suit was brought by 
the mortgagees for possession in accordance 
with the order of the foreclosnre. After 
the expiry of the year of grace on the 
19ih of September, lo7<^, Dhondha and other i 
mortgaged seventeen bighaa 'air' land 
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Bitusted in the 8}^ villages which would 
have been released from foreclosure if 
the compromise had taken effect to the 
predecessors of the present defendants. 
When the present suit was brought for 
redemption of this mortgage by the present 
plaintiffs they were met with the defence 
that as they had become absolute owners 
of the property by foreclosure on the 
expiry of the year of grace on the 23rd 
of August, 1878, they could not sue for 
redemption of a mortgage executed by 
the former proprietors of the land on 
the 19th of September, 1878, because the 
mortgagors had no right subsisting at the 
time of the mortgage and, therefore, could 
not be represented ny the present plaintiffs 
who were the actual proprietors at that 
time. 

In the Courts below the plaintiffs pleaded 
that they did not become absolute proprie- 
tors on the expiry of the year of 
grace because their title was kept in 
abeyance by the compromise and 
they should not be held to have acquired 
the absolute rights until the conclusion 
of the suit brought by them for 
possession in the year 1880. This suit was 
contested and went on appeal to the High 
Court whose decision is reported as D^ondha 
Rai V. Meghu Rai (1). This argument was 
supported by a reference to the decision of 
the Judicial Committee in Forbes v.Ameer- 
un nissa Begum (2). But we do not con- 
sider that that judgment is an authority 
for the view put forward by the plaintiff- 
appellants. Indeed, this very argument was 
addressed to a Full Bench of this Court in 
the case of Ali Abbas v. Kalka Prasad (3) 
and rejected by them. The Full Bench held, 

“that on the expiration of the year of grace, pro* 
vided that anything remains to be paid under the 
mortgage and the proceedings under the Regula- 
tion were regular, all of which facts appear to 
have been found here, the title of the conditional 
vendee becomes that of an absolute vendee and 
the sale becomes an absolute sale on that date.” 

The subsequent proceedings taken to 
obtain possession were not necessary to 
establish the title of the vendees. Nor do 
we consider that the proposed compromise 
had any effect in postponing the rights of 
the present plaintiffs to absolute owner- 
ship. In that compromiee there was a 
provision that if the mortgagors failed to 
carry out their part of the agreement the 
compromise would cease to operate and the 
foreclosure would take effect We are of 

m4 A.332; A.\V.N.(1882)56, 

(2) 10 M. 1 A. 340j 5 W . R 97; 1 lud. Jur . (n si 117* 

1 Suther. 621; 2 Sar. 153 (P. 0.) ' '■ '* ’ 

(3) 14 A. 405; A. W.N. (1892) 108. 


opinion, therefore, that the Subordinate 
Judge was right when he found that on 
the 19th of September, 1878, the present 
plaintiffs, and not the mortgagors, were 
the owners of the property mortgaged. 

But the learned Subordinate Judge went 
on to bold that the mortgagors were at the 
time of the execution of the mortgage 
trespassers and made the mortgage as 
such. In this we consider that the Sub- 
ordinate Judge was wrong, and this mis- 
take vitiates his finding. At the time of 
the mortgage the mortgagors had a right 
in the mortgaged property as exproprie- 
tors and it cannot be said that by their 
mortgage they conveyed no rights to the 
mortgagees. The mortgagees themselves 
were treated as being tenants, and a suit 
was brougut for their ejectment along with 
their mortgagors in the year 19lf3. That 
suit was decreed against the original mort- 
gagors who were ejected, but the Revenue 
Court declined to eject the mortgagees on 
the ground that they were mortgagees of 
proprietary rights. This finding was not 
challenged at the time by any suit brought 
in the Civil Court. But that is immaterial 
in 60 far as the suit for redemption is 
concerned. There is nothing in the pro- 
ceedings of 1903 which could give to the 
mortgagee any other title than that of a 
mortgagee, and if the present plaintiffs 
lan be shown to have a right to redeem 
such a mortgage their failure to eject the 
mortgagees at that time operates as no 
bar to redemption. Indeed in our opinion, 
the fact that the present defendants accept- 
ed the position of mortgagees precludes 
them from acquiring a proprietary title by 
adverse poseeeeior. Poesession for however 
long a period by a mortgagee can give him 
no title other than the title which he has 
acquired by his mortgage. The mortgage, 
therefore, if it can be held to 
have been a mortgage conveying any 
rights, is still in existence and can be 
redeemed by any persons entitled by law 
to redeem such a mortgage. In our opinion 
the mortgage was executed by persons who 
bad an interest in the property mortgaged 
as ex'proprietary tenants. The right of 
those persons as exproprietary tenants was 
extinguished by their ejectment in the year 
I9t3. But those rights did not escheat to 
the Crown. They reverted to the zemindar as 
was held in the case of a mortgage of a 
fixed-rate tenancy by a Full Bench of this 
Court in the case of Tulsi Ram Sahu v. Gur 
Dyal Singh (4). The persons in whom the 
(4) 7 Ia<l.CM.231i 83 A. Ill; 7 A.L. J.lOii. 
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exproprietaiy rights vested were the present 
plaintiffs who were the owners of the pro- 
prietary title in the mortgaged property, 
and, in our opinion, they have at the 
present time an interest in the property 
mortgaged which entitles them to claim 
redemption. 

We accordingly allow this appeal with 
costs including in this Oourt Oounsel’s fees 
on the higher scale, set aside the decree of 
the Oourt below and restore the decree of 
the Court of first instance. 

A. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Oivil Anpeal No. 1072 of 1928. 
March 18, 1931. 

Pollan amo Niauat Ullab, JJ. 

RAM OHARRITTER MISIR— 

DsFiiNDANT— APPBLLANT 
versus 

SURAJ TELI— Plaintiff and anotbbr— 
Rbspondbnts 

Limitation Act (IX of 1908}, Seh. I, Arts. U, m — 
Suit for potsestion by minor on attaining majority 
against transftret from guardian — Limitation— Civil 
Procedure Code (Act F of 1908), a 100 — Second appeal 
— Limitation, question of, not raised in lower Appel- 
late Court, effect of. 

A suit for possession by a minor on attaining 
majority against the transferee from the guardian 
where the latter had obtained permission from the 
District tJudgeto effect the transfer on the ground of 
fraud, or misrepresentation is governed Art. 44 
and not by Art. 144, Limitation Act. [p. 12, col. 2.1 

A point of limitation may be re-opened in second 
appeal even if it was not urged in the lower Ap- 
pellate Court where the facts on which it rests are 
not in dispute, [p. 71, col. 2; p. 72, col. 1.] 

Second Appeal from a decision of the 
Additional Subordinate Judge, Ballia, 
dated the 13th April, 1928. 

Messrs. A. P. Pandey and S. K Nehru, 
for the Appellant. 

Messrs. Haribarts Sahai and Janaki Pra- 
sad, for the Respondents. 

Judgement.— This is a defendant’s 
appeal and arises out of a shit brought 
by the plaintiff- respondent for recovery 
of certain property sold by his mother, 
who was the certificated guardian, during 
his minority, to the defendant-appellant. 

It appears that an application was made 
by the guardian to the District Judge for 
permission to mortgage the property in 
dispute. The District Judge made some 
enquiries to satisfy himself as regards 
the propriety of transfer of the minor’s 
property and directed the guardian of the 
minor to produce the draft of the mortgage- 


deed for which sanction had been applied 
for. At a later date the draft of a sale-deed 
was filed. It has been found that the 
District Judge was under the impression 
that the draft produced before him was 
that of the proposed mortgage deed to 
which his permission referred. The Dis- 
trict Judge, it has again been found, sanc- 
tioned the draft under the impression that 
it related to the transaction of mortgage 
to which proceedings before him referred. 
The sale-deed was eventually executed 
on the 1st June, 1918, for a sum of 
Rs. 500. The plaintiff-respondent institut- 
ed the suit which has given rise to this 
appeal on the 22nd January, 1927, claim- 
ing possession and impugning the sale- 
deed executed by his guardian as void. 
It was expressly stated in the plaint that 
he attained majority on the Ist Decem- 
ber, 1923, a question on which the defend- 
ant appellant joined issue. It is not 
necessary lor us to find the exact date on 
which the plaintiff attained _ majority, as 
for purposes of the appeal it is enough 
to assume that the date i given by the 
plaintiff is correct. 

B >th the Courts below have decreed the 
suit. The Court of first instance held that 
the permission of the District Judge was 
obtained by misrepresentation and fraud 
and that the plaintiff’s suit was govern- 
ed by 1 2 yeara’ limitation provided for by 
Art. IH On these findings it decreed 
the plaintiff's suit for possession subject 
to payment by him of a sum of Rs. Hi, 
part of the consideration of the sale-deed 
(namely, Rs. 500) which according to that 
Court was warranted by legal necessity. 
In appeal before the lower Appellate Oourt 
the question of limitation does not seem 
to have been raised either in the petition 
of appeal or in arguments, and the learned 
Additional Subordinate Judge affirmed the 
decree passed by the Oourt of first instance 
without reference to the question of limi- 
tation. 

The only point urged in second appeal 
is that the plaintiff’s suit is, on the face 
of the plaint, barred by limitation. We 
may clear the ground bv disposing of 
the contention put forward before us by 
the learned Advocate for the respondents 
that the plea of limitation was abandoned 
before the lower Appellate Oourt. It is 
true that the finding of the Court of first 
instance that Art. 144 of the Indian Limi- 
tation Act applied was not impugned in 
the grounds of appeal. The judgment of 
the lower Appellate Court ie also silent 
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as to any question of limitation having 
been raised before it in course of the argu- 
ment8« We are inclined to think that the 
Pleader who represented the appellant in 
the lower Appellate Court was of opinion 
that the question of limitation had been 
rightly decided by the Court of first in* 
stance. We are, however, of opinion that 
it is open to the appellant to re agitate the 
question of limitation on the facts admitted 
by the plaintiff-respondent. If there had 
been any complication as regards facts on 
which the plea rests so that the finding 
of the lower Appellate Court could pos- 
sibly have been in favour of the respond- 
ent, we might not have entertained the plea 
of limitation under the circumstances re- 
ferred to; but the argument addressed to 
us rests on facts admitted by the plaintiff 
himself. The date on which, according to 
the plaintiff respondent, he attained ma- 
jority was the 1st December, 1923, and the 
suit having been initituted on the 22nd 
January, 1927, was barred by three years* 
ruld. if it is applicable. 

The only question is whether Art. 44 
or Art. 144 of the Indian Limitation Act 
applies. It is argued that as permission 
of the District Judge was obtained by 
practising fraud, the transaction entered 
into by the guardian in pursuance of such 
perinission is void. The contention is 
not, in our opinion, sound Ssc'tion 30, 
Guardians and Wards Act, declares that the 
transfer made by a certificated guardian 
without the permission of the District Judge 
is voidable. If the permission of the Dis- 
trict Judge WEB obtained through fraud 
dr misrepresentation, it is certainly void, 
but the transaction itself is not void on 
that score, A permission obtained by a 
fraudulent misrepresentation being void is 
a nullity, and a transfer ostensibly made 
in pursuance of such permission must be 
considered to be one made without permis- 
sion, and as such it is not voidable under 
B. 30, Guardians and Wards Act. In this 
view, there pan be no doubt that Art. 44 
of the Limitation Act is applicable, and 
the plaintiff cannot avail himself of the 
longer period provided for by Art. 144 for 
a suit for possession if his claim to have 
the voidable alienation made by the guar- 
dian during the plaintiff’s minority set aside 
is barred. In the case before us, iho suit 
having been admittedly brought more then 
three years from the date the plaintiff at- 
tained majority is clearly barred. 

The result is that this appeal mu^t succe- 
ed, It is accordingly allowed, and the de- 


crees passed by the Courts below are set 
aside and the plaintiff’s suit is dismissed. 
The defendant aoDellant is not allowed 
costs incurred by him in the lower Appellate 
Court. He will have his costs of the Court 
of first instance and of this Court. 

B. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 356 of 1931, 
October 7, 1031. 

Numit Ullah J. 

Syed HAMID HASAN and ctabrs 
— Applicants 
versus 

EJMPEROR THROUGH Hakim 
8YBD HUSAIN Mukhtar— 

Opposite Party. 

Criminal Procedure Code {Act V of 1898)^ s. 107 — 
Jurisdiction to take proceedings— ^Person within 
jurisdiction,* meaning of. 

For initiating proceedings against a person 
under s. 107, Criminal' Procedure Code, it is not 
necessary that that person should reside within the 
jurisdiction of the Magistrate; it is enough if he 
is within the local limits of the Magistrate’s 
jurisdiction. But a person wno resides outside the 
jurisdiction cannot be held to be a person within 
the jurisdictibn merely because ho is present in 
Court in obedience to a summons issued by the 
Magistrate undbr s. 11?. [p 73, col. 2.] 

Messrs. ,S M Husain and K. Masud 
HasaVy for the Aoplicantp. 

The Assistant Government Advocate, for 
the Crown. 

Judgment — This is an application for 
revision of an order of the District Magis- 
trate of Ghazipur purporting to be one on 
appeal from an order of the Joint Magis- 
tiate of that District passed in proceediegs 
under s. .07, Criaical Procedure Code, 
pending before him against the present 
applicants, who are residents of Jaunpur 
ana took Objection to the jurisdiction of 
the Joint Magistrate taking proceedings 
under the aforesaid section The objection 
was overruled. They moved the District 
Magistrate who dismissed '‘the appeal.” 
No appeal lay to the District Magistrate 
from an interlocutory order of the kind 
passed by the Joint Magistrate and the 
proceedings before the District Magistrate 
should be regarded as those in levieion 
under 8 435, Criminal Procedure Code and 
I treat them as such. The revision to this 
Court is in no wsy affected by enor of 
procedure, if any, in moving the District 
Magistrate. 

The proceedings under s 10/, Criminal 
Procedure Code were initiated by an ap- 
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plioatioa presented before the Joint Magis- 
trate by one Hakim Syed Husain, a Mukhtar 
practising in the Orimiusl Courts at Qhssi- 
pur, complaining that the present applic 
ants were likely to commit a breach of the 
peace, It appears that the parties were 
interested in a certain waqf as to which a 
civil suit had been instituted by the present 
applicants. Certain allegations made by 
them in the plaint were considered by 
Hakim Syed Husain to be defamatory. 
Accordingly the latter instituted [criminal 
proceedings before a Magistrate in the 
Ghazipur District for prosecution of tne 
present applicants for an offence under s 
500, Indian Penal Code. The applicants 
being accused in the aforesaid case, had to 
come from Jaunpur to Ghazipur on the 
dates fixed for hearing. The Hakim’s 
application for action being taken against 
them under a. 107, Criminal Prccedure Code, 
which was made during the pendency of 
the defamation case, alleged that the pre- 
sent applicants intimidated him when they 
came to Ghazipur for the defamation case 
threatening to institute some case against 
the complainant, presumably false, in some 
Court in the Jaunpur District and when he 
(the complainant) would go to that place 
for such case ho would be molested. The 
complaint is not clearly worded and placing 
a construction most favourable to the com- 
plainant it amounts to an allegation that 
the applicants are likely to commit a breach 
of the peace in Ghazipur and Jaunpur and 
that the occasion on which a breach of the 
peace in Ghazipur was apprehended would 
be the visit of the applicants to that . place 
for purposes of the defamation case. As- 
suming this allegation to be true the ques- 
tion is whether the Joint Magistrate of 
Ghazipur has juHadiction to take proceed- 
ings under s. 107, Criminal Procedure Code, 
against the applicants who are residents of 
Jaunpur but have to visit Ghazipur for the 
purposes of the defamation case. 

The answer to the question formulated 
above turns on the right interpretation of 
s; 107 (2),- Criminal Procedure Code, which 
provides that no proceedings under that 
section can be taken unless both the person 
informed against and the place where the 
breach of the peace or disturbance is ap- 
prehended are within the local limits of the 
Magistrate's jurisdiction. The contenticn 
raised by the applicants is that they are net 
residents of Jaunpur and go to Jaunpur 
only for the purposes of the defamaticn 
case and the Joint Magistrate has no juris- 
diction to proceed against them. Section 


107 t2) makes no reference to the residence 
of the persons proceeded against; all that 
it provides is that if the such persons “are” 
uot within the jurisdiction of the Magis- 
trate his jurisdiction is ousted. A person 
may be within the limits of a Magistrate’s 
jurisdiction and. yet may not have residence 
within such limits. At the same time to 
hold that a person ‘is’ within the local 
limits of a Magistrate’s jurisdiction only 
because he is present in Court when the 
Magistrate draws up his order under e. Il2, 
Criminal Procedure Code, having appeared 
in obedience to a summons issued by the 
Magistrate, is to make the section nugatory. 
Section 114 of the same Code empowers the 
Magistrate to issue a summons to a person 
against whom he decided to take proceed- 
ings under s. 107, sub s. (2) of which is 
imperative that “no proceedings shall be 
taken’’ unless the person informed against 
is within the local limits of the jurisdic- 
tion.’’ Issuing a summons under s. 114 is 
part of such proceedings and it is clear that 
if the person informed against is not within 
the local limits of the Magistrate’s jurisdic- 
tion when the proceedings are to be ini- 
tiated he has no jurisdiction. 

The record shows that the applicants were 
in Jaunpur when the complaint was filed 
and prccees issued. They appeared in 
obedience to the summons served upon 
them in Jaunpur when the order under s. 
112, Criminal Procedure Code, was read out 
to them. As already stated they took 
objection to the jurisdiction of the Magis- 
trate to take proceedings under s. 107, 
Criminel Procedure Code, against them. 

In the view 1 take of the question involv- 
ed in this revision it must succeed. It is 
accordingly allowed and the proceedings so 
far as they were taken by the Joint Magis- 
trate ore quashed. 

A. Proceedings quashed. 


ALLAHABAD HIGH COURT. 

Second Oivil Appeal No. 347 of lit29. 
November 3, 1931. 

Mokhwji and Niamatullah, JJ. 
Muaammat N ANfll — Defendant 
— Appellant 
versus 

Musammat KETKI Plaintiff — 

TiSS PON DENT. 

Transfer of Property Act (IV of 1882), s. 55 (2)— 
SaU—Cui’cnant for title— Pr ovision that vendee may 
sue for refund of price — Whether excludes suit for 
damages on partial dispossession. 

Where a sale-dead provided that if the vendee was 

dlHDOSBPSftPd of thft whole or anv nrtrtinrt ^7 
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erty sold on account of defect in the vendor's title the 
vendee shall have a right to recover his consideration 
money along with damages from the propertv trans- 
ferred or from other property of the vendor, and 
the vendee being dispoBsessed of a portion by a 
stranger, instituted a suit for recovery of ,a propor- 
tionate part of the price paid: , , , 

H$ld, that the covenant in the sale-deed that the 
vendee might recover the entire consideration 
amount was only an enabling provision intended for 
the benefit of the vendee and did not exclude the 
implied warranty of title contemplated by s. 55 (2), 
Transfer of Property Act, and the suit for a proportion- 
ate part of the price alone was maintainable, [p. 74, col. 

^^Seoond Appeal from the deoieion of the 
Dietriot Judge, Farrukbabad, dated the 
lltb February, 1929. 

Mr. P. N. Sapru, for the Appellant. 

Meesrs. U. S. Bajpai and Q. S. Pathak, 
for the Reapondent. 

Judgment.— This ie an appeal by the 
defendant and arises out of a suit brought 
by the plaintiff<respondent for danages for 
breach of a covenant, alleged to be express 
and in the alternative, said to be in a sale* 
deed dated 22nd March, 1912, executed by the 
defendant-appellant in favour of the plaint- 
iff-respondent for a sum of Re 2,000, con- 
veying certain house property. The Court 
of first instance dismissed the suit. The 
lower Appellate Court has decreed the 
plaintiff's claim to a smaller amoant than 
that claimed by the plaintiff. 

The deed recites that the vendor has 
placed the vendee in possession of the entire 
vended property and that part of the prop- 
erty was the subject of a deed of gift in 
favour of one J wala Prasad but that the 
vendor subsequently cancelled it by execut- 
ing a deed of annulment. The implication 
of these recitals is that the vendor is 
the absolute owner of the property in spite 
of the infruotuous deed of gift referred to. 

One of the clauses of the sale- deed pro- 
vided that 

"If, God forbid, the whole of the pro- 
perty transferred, or any portion 
thereof, goes out of the possession of the 
vendee on account of any transferor inoam- 
brance etc., by her, or by her ancestors, 
or by any person who claims to be the 
owner of the property, on the basis of any 
law, ’.custom or thattra, the vendee shall 
have a right to recover his consideration 
money along with damages and costs from 
the property transferred or from other 
moveable or immoveable property of hers.” 

The vendee was resisted in taking 
possession of the property to which the 
deed of gift and tne deed of annnlment 
already referred to related. The vendee 
and the vendor both instituted proceed- 


ings for recovery of the property, covered* 
by them; but they were unsnooessful. 
Thereupon, the plaintiff- respondent brought 
the present suit for recovery of a pro- 
portionate amount of the consideration 
paid under the esle-deed. 

The defence was that no warranty of 
title was given by the vendor to the vendee 
and that the plaintiff was not entitled to 
recover a proportionate part of the con- 
sideration paid under the sale-deed. 
There were other defencee also, which it 
is not neceeeary to mention for thepnr- 
poees of this appeal. 

The Court of first instance dismissed 
the plaintiff’s claim, as already stated, 
holding that the covenant, contained in 
the sale deed, did not entitle the plaint- 
iff to a proportionate amoant of the con- 
sideration. The lower Appellate Court 
has taken a contrary view on that ques- 
tion and has held, in addition, that there 
ie an implied warranty of title under 
8. 55 (<2) of the Transfer of Property 
Act. 

The learned Counsel for the defendant- 
appellant argue8:(l) that the implied coven- 
ant of title in terms of s. 55 (2) of the Trans- 
fer of Property Act is excluded by the ex- 
press covenant, contained in the deed and 
relied on by the plaintiff, and (2) that the 
plaintiff- respondent is bound to have the 
sale transaction reecinded, as provided in 
the covenant. According to this contention 
the only remedy which the plaintiff-res- 
pondent has under the covenant referred 
to is to restore to the vendor so much of 
the vended property as came into his 
poEseseicn under the sale-deed and then 
claim refund of the oonsideration of the 
sale-deed. The express covenant undoubt- 
edly entitles the vendee, on being dis- 
poESeesed from part of the property sold, 
to recover the whole of the consideration, 
and the fact that he can do so by sale of 
the vended property clearly indicates that 
the vendee should treat suck property as 
belonging to the vendor. Such a prooednre 
clearly implies annulment of the sale. It 
is contended that the warranty of title and 
the vendee's remedy in case of a breach 
thereof being thus provided for, he cannot 
avail of the implied warranty under s. 
55 (2) Transfer of Property Act, or claim 
damages on its breach. We are of opinion 
that the covenant in queation ie an enabling 
clause, intended for the benefit of the 
vendee, and confers a right, which he 
would not otherwise possess, and which he 
can exercise in addition to any right which 
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the law gives him. There is nothing in 
the ssle-aeed which excludes an implied 
warranty of title, contemplated by s. 55 
(?), Transfer Property Act, nor is there 
anything in the sale- deed which limits the 
plaintiff's remedy to the rescision of the 
contract referred to in the covenant in 
question. In this view, the plaintiff res- 
pondent is entitled to damages for breach 
of the implied warranty of title. As a 
measure of such damages, the lower Ap- 
pellate Court has decreed to him a pro- 
portionate part of the price, having regard 
to the value of the property which the 
plaintiff could not recover and the value 
of the property in his possession. No 
question has been raised as regards 
the amount of damages awarded by 
the lower Appellate Court being exces- 
sive. 

The result is that the appeal fails and is 
dismissed with costs. 

A. Appeal diamiased. 


ALLAHABAD HIGH COURT. 

Application in First Appeal No. 284 
of lb30. 

Cofober 23, li3l. 

PoLLiN AKD NiAUiT UlLAU, JJ. 

Lala JANKI DASS *Nn ANoxusii — 

ApPBC-LANTS— A pPL'OiNiS 
veraua 

Rai Bahadur Lala SHEO PRASAD 
AND ANCTSBB — RbSPONBHNTB. 

Civil Prteedure Code (Act V of 1908), s, 151, 0. XLI, 
r. 5 — Appeal ^rom preliminary dec) ee— Power to stay 
execution of final decree— Inherent powers of 
Court. 

The Appellate Court has ample power under s. 151, 
Civil Procedure Cod®, to order stay of execution of 
a final decree in a mortgage suit during the pendency 
of an appeal from the preliminary decree. 

Messrs. S. K. Dar, Panna Lal,Gopi Nath 
Kumruy Viehwa Mittra and U. S. Gupta, 
for the Applicants. 

Dr. M. L. Agarwala, Dr. K. N. Katju and 
Mr. Banka Bekari, for the Respondents. 

OpdeP.— This is an application for stay 
of execution of a final decree passed in 
a suit based on a mortgage. A preliminary 
decree had been previously passed. The 
mortgagor preferred a first appeal to this 
Court impugning the correctness of the 
preliminary decree. In the meantime an 
application was made by the mortgagee 
to the Court of first instance for the pre- 
paration of a final decree. The mort- 

g agor then made an application to this 
^art praying for stay of the proceedings 


in the Court of first instance for the 
preparation of the final decree. It was 
held by a learned Judge of this Court 
that proceedings for the preparation of a 
final decree could be taken pending an 
appeal from the preliminary decree. A 
final decree has since been passed by the 
Court of first instance, and the present 
application is for stay of execution of the 
final decree. 

A preliminary objection has been taken 
by the learned Advocate for the mortgagee 
(opposite party) that this Court has no 
power to order the stay of the execution 
of the final decree, which is not itself 
under appeal. It is contended that, 
in so far as the appeal pending in 
this Court is from the preliminary decree, 
which is not itself capable of execution, 
no order for stay of execution can be 
passed under O. XLT, of the Code of Civil 
Procedure. The contention is so far cor- 
rect that an order for stay of execution 
of the final decree cannot be passed 
under O. XLI of the Civil Procedure Code; 
but the powers of this Court as regards 
stay of proceedings pending in the Court 
below are not exhaustively defined by O. 
XLI of the Civil Procedure Code If, 
having regard to the ends of jus'.ics it is 
expedient that the execution of the final 
decree should be stayed pending the 
appeal from the preliminary decree, this 
Court has got ample power to stay under 
8. )5l, Civil Procedure Code It cannot be 
denied that any interference with the pre- 
liminary decree in the appeal therefrom 
will have the effect of the final decree 
being vacated and that if execution of 
the final decree is allowed to proceed, 
rights may come into existence before the 
disposal of the appeal from the prelimin- 
ary decree. In order to avoid possible 
complicationp, we think it is necessary in 
the ends of justice that the execution of 
the final decree be stayed pending the 
appeal from the preliminary decree. It 
may be, and generally is, expedient that 
proceedings for the preparation of the final 
decree should not be stayed pending an 
appeal from the preliminary decree, because 
the mere passing of a final decree will 
not, in any way, affect the rights of the 
parties to the appeal from the preliminary 
decree. On the other hand, if the prelimin- 
ary decree is afifirmed on appeal, some fur- 
ther time will be needed for proceedings 
leading to the final decree. 

We are clearly of opinion that this 
Court has power under s. 151 oi the Oivil 
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Procedure Code, to order stay of execution 
of a final decree during the pendency of 
an appeal from the prelimicnry decree. We 
hold that the preliminary objection has no 
force, and is accordingly overruled. 

As regards the merits, it is contended 
on behalf of the mortgagees (opposite 
parties) that the value of the mortgaged 
property is very much less than the 
decretal amount and that any delay in 
having the property sold is likely to raise 
the mortgage- money without any chance 
of its recovery in full from the mortgag- 
ed property. It is not disputed that the 
mortgagees’ remedy under O. XXXIV, r. 
6, Civil Procedure Code, is barred. It is 
also admitted that the value of the prop- 
erty is less than the decretal amount. 
In these circumstances, it is obvious that 
the mortgagees are not likely to obtain 
satisfaction of the mortgage money from 
any property other than the mortgaged prop- 
erty. The applicants (mortgagors) should 
indemnify the mortgagees against possible 
loss which may be consequent on the 
order of stay. We are of opinion that the 
equitable course is to order the stay of exe- 
cution of the final decree on the applic- 
ants (mortgagors) furnishing security to 
the extent of one year’s interest on the 
decretal amount at the rate of interest laid 
down in the decree. Such interest comes 
to Rs. 8,000. Accordingly we allow this ap- 
plication on condition of the mortgagor- 
applicant’s furnishing security for Rs. 8,tJ(’0 
to the satisfaction of the lower Court 
within three months. If security is not 
furnished within the aforesaid period, exe- 
cution of the final decree shall pro- 
ceed. 

A. Application allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1861 of 1928. 

November 7, 1930. 

SUL&IMAN, J. 

Pandit QOBIND RAM— Pliintifp — 
Affbllant 
versus 

JUGAL KI8HORE an# othbrs 
— Dbfbndants— Rbsfondbnts. 

Agra Tenancy Act (/ of 1901), s. 165 — Suit for 
profits — Co-sharers collecting profits themselres — 
Lambardar’s right to prescribed dues — Liability for 
negligenct — Interest prior to suit. 

The duties of lambardar are not confined to the 
' realization of rents and diotribution of the profits. 
Therefore, in a suit for profits he is enticed to his 
praseribsd dues e\’eu though the' co-sharers Were 
makiug collections directly, [p. 76, col. 2.] 


Where the co-sharers are allowed by arraBCement 
to mako their own oollection no question of the 
negligence of the lambardar arises if the total 
amount of rents is not collected, fp. 76, col. 2.1 

In a suit lor profits interest pendente lite is dis- 
cretionary. But the plaintiff should ordinarily Im 
allowed interest on excess collections, prior to the suit 
at 1 per cent, per mensem, [p. 77, col. 1.) 

Second Appeal from the decieion of the 
District Judge, Jhanei, dated 17th April 
1928. 

Mr. K. N. Laghate, for the Appellant. 

Dr. N. C. Vaish, forithe Respondent. 

Judfirment. — This is a plaintiff’s appeal 
arising out of a suit by a co-sharer for 
accounts against the other co-sharers includ- 
ing the lambardar under s. 165 of the old 
Agra Tenancy Act. Only four points are 
urged in the grounds of appeal. The first 
is that as the lambardar was not realising the 
rents and distributing the profits but the 
co- sharers were making collection directly, 
the lambardar should not have been allowed 
the lamhardar's remuneration at 5 per cent. 
This point has no force. The duties of the 
lambardar are manifold and are not con- 
fined to the realisation of rents and dis- 
tribution of the profits So long as he 
holds the office he is entitled to his prescrib- 
ed dues. 

The second point is that the decree should 
have been based cn a gross rental against 
the lambardar. When it was conceded 
that by arrangement the co- sharers were 
allowed to make their own collection, no 
question of the negligence of the lambardar 
arose if the total amount of rents were 
not collected. In this suit it was unnecessary 
to go into the question of any alleged 
negligence of the lambardar. As regards 
the co-sharers the lower Appellate Court 
has acted rightly in allowing these co- 
sharers who bad made collection to appro- 
priate the full amount of their shares of 
profits according to the gross rental and 
account for the surplus only. 

The third point urged is that the interest 
pendente lite should have been allowed at 12 
per cent, and not at 6 per cent. The matter 
was discretionary and I am unable to inter- 
fere in the exercise of the discretion by the 
lower Appellate Court. 

The fourth point is that interest should 
have been allowed before the suit. The 
Assistaiit Collector in making the calcula- 
tion tock into account the excess rents 
realised but did not calculate interest on 
the sum up to the time of the suit. Be how- 
ever granted future interest at Re. 0-8 0 
per cent, per mensem This presumably 
pendente lite and future interest. In the 
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{ ;rotiads of appeal before the lower Appel* 
ate Court the plaintiff urged that the 
lower Court in not allowing any interest 
or interest pendente lite, was wrong. App- 
arently the plaintiff urged not only that the 
rate of interest was too low but that inter- 
est previous to the suit should be allowed, 
though it was vaguely put. The judgment 
of the learned Judge shows that he has 
applied hie mind only to the question 
of pendente lite interest, I think there is 
no reason why the plaintiff should not 
get interest on the excess collection prior 
to the suit. The rate of interest should be 
at one per cent, per mensem as mentioned 
in 8. 2?5 of the Agra Tenancy Act. 

I accordingly allow this appeal in part 
and modifying the decree of the lower 
Appellate Court increase the amount 
decreed by allowing interest at one per 
cent, per mensem simple on the ezcees 
amount calculated from the dates of the 
expiry of the Faali years during which 
they fell due. The office will have to cal- 
culate this amount and put it in the decree. 
I direct the parties to receive and pay costs 
in proportion to their success and failure. 

1 , Appeal partly allowed. 


ALLAHABAD HIGH COURT. 

Execution First Civil Appeal Mo. 118 
of 1930. 

December 18, 1930. 

Mckbbji iND Bbnnbt, JJ. 

The collector of ETAWAH as 
MANAGER op COURT cf WARDS op 
HARDOI STATE— Daohbb-Holdbe — ^ 
Applicant 
versus 

BINDRABAN— J udqubnt-Dbbtoe— 
OfPOSlTB Paety. 

Court Fees Act (Vll of 1870), Sch. I, Art. 1--Decree 
directing mesne profits to he settled in execution — 
Application for final deci ee-^Mtsne profits disallowed 
--^Appeal— Court- fee payable, 

Wh«re a suit for recovery of possession was decreed 
and in respect of mesne profits the Court ordered that 
“the amount will be settled in the execution depart- 
ment'* and an application for final decree was made 
but the same was disallowed on the ground that the 
judgment did not direct payment of mesne profits and 
the plaintiff thereupon preferred an appeal ; 

Held, that the appeal was not against an order in 
execution but from an order amounting to a decree 
and the appellant should pay ad valorem Court-fee on 
the amount of mesne profits which had been claimed 
by him and disallowed. 

Execution First Appeal from the decision 
of the Subordinate Judge, Mainpuri, 
dated the 26th November, 1929. 


Mr. U. S. Bajpai, tor the Appellant. 

Mr. B. Malik, for the Respondent. 

jrudgri^6iAt>. — This appeal has been 
filed as an appeal against an order made 
in execution of a decree. This seems to be 
wrong. 

The appellant brought a suit for recovery 
of posseesicu over three properties and he 
asked for mesne profits. The suit was decreed 
in respect of one of the properties and a cer- 
tain order was paeeed in respect of mesne 
profits. It was to the effect. “The amount of 
mesne profits will be fettled in the exe- 
cution department.’’ 

The appellant made an application to 
the Court below for preparation of a final 
decree under the provisions of 0 XX, r. 12, 
;^2) of the Civil Procedure Code. His 
application has been disallowed on the 
ground that the judgment did not direct 
payment of any mesne profits to the 
appellant. It is against this order that 
the present appeal has been filed. 

The assessment of mesne profits is a 
proceeding in the suit and it has nothing 
to do with the execution department. 
When the mesne profits are asf eesed a final 
decieeis to be passed under the provisions 
of the Civil Procedure Code already 
quoted. The law requires the plaintiff in 
a claim for mesne profits, to assess the 
amount of mesne profits and to pay Court- 
fee onethat amount. When on a subsequent 
enquiry an assessment of mesne profits 
is made, if any further Court fee is payable, 
it hss to be paid. On payment of the 
Court-fee a regular decree comes into 
existence. The same rule would apply to 
the present case. 

The appellant has valued his claim for 
mesne profits at Rs. 15,106-12-7. His right 
to this amount has been negatived. His 
appeal is, therefore, directed against what 
amounts to a decree and not an order in 
the execution department. We hold that 
an ad valorem Court-fee is to be paid on 
the above mentioned sum. 

We have heard the Counsel for the 
parties and they accept cur finding as to 
the liability of the appellant to pay Ccurt- 
fee 88 correct. The learned Counsel for 
the appellant asks for six weeks’ time to 
make good the deficiency. We grant the 
time. After the deficiency is made good, the 
parties will be entitled to have such docu- 
ments as they think necessary for the 
determination of the case translated and 
printed. The appeal will be treated as a 
regular appeal. 

Mr. Malik for the respondent asks for 
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ooete. The question of costs will be de- 
termined when the matter is finally de- 
cided. 

A. Odrtr accordingly. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 524 of 1927. 
March 30, 1931. 

PULLlN AND NiAMAT UlL«H, JJ, 
SHBOBANS RAI— Plaintiff— 
Appellant 
versus 

SHAH MADHO LAL— Dbfindant 
— Respondent. 

Vturiout Loans Aet (Xof 1918), s. 2 (S) — Ntgoti- 
able Instruments Act (XXV I of 1881), s. 79 — Negoti- 
able instrument— Usurious rate of interest— Power of 
Court to reduce rate. 

Stction 79, Negotiable Instruments Act, does not 
exclude the jurisdiction of the Court to reduce the 
rate of interest specified in a negotiable instrument, 
in the exercise of the powers conferred upon it by 
B, 2 (3), Usurious Loans Act. 

First Appeal from the decision of the 
Additional Subordinate Judge, Agra, dated 
the 9th May, 1927. 

MesBre. S. K. Dar and N. P. Asthana, for 
the Appellant. 

Dr. K.N, Malaviya, for the R€6pondent. 

Judgment.— Thifl is a plaintiff’s appeal 
arising out of a suit brought by him for 
recovery of Rs. 10,616 on foot of a pro- 
missory-note, dated 8th March, 1925, exe- 
cuted by the defendant-respondent in lieu 
of Rs. 7,000 advanced in cash by the plaint- 
iff. The interest stipulated in the pro- 
missory-note was at the rate of 30 per 
cent, per annum. 

The only defence which it is necessary 
to take notice of for the purpose 
of the appeal has reference to the 
high rate of interest. The defendant 
pleaded that the rate of interest agreed on 
was excessive and that it was a fit case in 
which the Court should reduce it to a reason- 
able rate. The lower Court has decreed the 
suit, except so far that the interest has been 
reduced from 30 per cent, to 24 per cent. 

The plaintiff has appealed claiming the 
interest at the contractual rate, while the 
defendant has preferred crossobjection 
praying for further reduction in the rate 
of interest. We have heard the learned 
Counsel on both sides, and are clearly 
of opinion that no interference is called 
for. 

It has been argued by the learned 
Advocate for the plaintiff- appellant that s. 
79 of the Negotiable Instruments 'Act is 


mandatory and that a Court has no power 
to reduce the rate of interest entered in a 
promiesory note. We are unable to accede 
to this contention The Negotiable lu* 
struments Act must be read with other 
enactments passed subsequent thereto. If 
under the Usurious Leans Act, which was 
passed after the Negotiable Instruments 
Act but before the promissory-note in quec- 
tion was executed, the t^ourt has a dis- 
cretion to reduce interest in a proper case; 
there is nothing in s. 79 of the Negotiable 
Instruments Act which excludes such a 
discretion. The Usurious Loans Act, s 2 
(3), is applicable to all suits for the recovery 
of loans advanced after the commencement 
of that Act. It is quite general, and 
includes not only suits based on bonds but 
also on negotiable instruments. We are 
clearly of opinion tbats 79 does not exclude 
the jurisdiction of the Court conferred on 
it by the Usurious Loans Act 

The lower Court has found that .30 per 
cent. simple interest agreed to by the defend- 
ant was unreasonable in the circumstances 
in which the parties were at the time 
the loan was advanced. Nothing has 
been shown to us to justify the view con- 
trary to that of the Court below in that 
respect. The rate of interest which has 
been allowed by the Court below is prima 
facie reasonable. We hold that the appeal 
and the cross-objection should both be 
dismissed. Accordingly the decree appeal- 
ed from is upheld. The appeal and the 
orosvobjection are dismissed with costs. 

A. Appeal dismiased. 


ALLAHABAD HIGH COURT, 

First Civil Appeal No. 561 of 1927. 
June 30, 1931. 

Sen and Bajpai, JJ. 

Hon’sLb ba/a MOTI OHAND 
0. 1 E. AND ANOTHER— Defendants 
—Appellants 
xersua 

Thi BRITISH INDIA CORPORATION 
Ltd. OAWNPORE— Plaintiffs and others 
— Defandants — Respondents 

Transfer of Property Act {IV of 1882)^ ss. 51 y 52y 
application of Active prosecution y meaning of •-‘'LiB 
in mortgage suity what is ^Mortgage security y extent of 
continuance of. 

The ‘active prosecution’ within the meaning of s. 
52, Transfer of Property Act, must be deemed to con- 
tinue so long as the suit is pending in appeal since 
the proceedings in the Appellate Court are merely 
a continuation of those in the suit, Gohind Chunder 
Raj V. Guru Churn Kurmokar (1), referred to. [p. 81, 
ooL 1.] 
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In a mortgage suit the lU eomtinues OTon after the 
final deoree and subsists during the pendency of 
proceedings in execution. Pars^tam N^rain t. Chhedda 
Lai (2), Sahib Chandra v. Laehmi Narain (3) and 
Surjiram Marwari v. Berhamdeo Ptrsad (4), referred 
to.Jp. 81, cols. !• A 2; p. 82, col, 1.] 

The mere fact that a judgment has been obtained 
on a mortgage does not extinguish the debt and the 
mortgage continues as a lien till it is satisfied or the 
judgment is barred by the statute of limitation. 
Bhawani Kaer v. Mathura Prasad (5), Drake v. 
Mitchell (6) and Surjiram Marwari t. Barhamdeo 
Persad (7), referred to. [p. 82, col. 1.] 

Section 51, Transfer of Property Act, cannot be 
taken advantage of by a person to whom s. 52 of the 
Act applies, [p. 83, col. 2.] 

First Appeal from the decisioa of the 
Subordinate Judge, Naini Tal, dated the 
6th October, 1927. 

Messrs. B. E. O'Conor, P. L. Banerji and 
Govind Das, for the Appellants. 

Dr. K, N. Katju, for the Reepondents. 

Judgment.— This appeal arises out of a 
suit brought by the British India Oorpora- 
tion Ltd., Oawnpore, against Raja Moti 
Ohand and Lala Gokul Ohand, defendants 
first party, and Lala Lalta Prasad, Jhabu 
Lai and Shri Kishen Ohand, defendants 
second party. The defendants first party 
will for convenience's sake in this judgment 
be called as Raja Moti Ohand and the 
defendants second party as Lalta Prasad. 
The plaintiffs prayed that (1) a decree be 
passed against the defendants declaring the 
proprietary right of the plaintiffs in the plaint 
properties and declaring that the said prop* 
erties are not affected by a mortgage 
executed by Lalta Prasad in favour of Moti 
Ohand on the i5th of May 1909 and are not 
saleable in execution of the deoree obtained 
by Raja Moti Ohand against Lalta Prasad; 
it be declared that the sale in favour of 
ja Moti Ohand in November 1925 is null 
and void and ineffectual as against the 
plaintifb; (3) an order of the 24th of Decern' 
ber 1926 passed by the Oourt of the Subordi- 
nate Judge and Deputy Oommissioner of 
Naini Tal be set aside. The Oourt below 
has passed a deoree in favour of the plaint- 
iffs against the defendants for the property 
claimed on payment of Rs, 8,000. Raja Moti 
Ohand has filed the present appeal against 
the said decree. 

It appears that on the 15th of May 1939 
Lalta Prasad executed a simple mortgage in 
favour of Raja Moti Ohand, hypothecating 
among other properties “one bungalow with 
pocea houses and steam trees etc., within the 
enclosure mortgaged, boundaries given, 
situate in Mohalla Eathgodam, District 
Naini Tal, purchased under the sale-deed 
executed and got registered on the 22nd of 


October 1885’’. The exact area of this land 
is not given in the mortgage-deed, but from 
other documents it appears that the area is 
bighai and it has not been contended 
before us bj any party that the area was 
anything else. Rsja Moti Ohand brought 
a suit in the Oourt of the Subordinate Judge 
of Aligarh upon the basis of this mortgage 
and obtained a simple money deoree on the 
15th of April 1915. On the 19th of July 
1915, First Appeal No. 225 of 19 i 5 was filed 
iu the High Oourt by Raja Moti Ohand in 
which he claimed that he should have been 
given a mortgage- decree. On the 14th of 
December 1917, the High Oourt accepted 
the appeal of Raja Moti Ohand and gave 
him a preliminary mortgage deoree, and the 
decree was made final on the 23rd oif Decem- 
ber 1918. This decree was transferred to 
Naini Tal for execution, and on the 24th of 
November 19:^5, the property mentioned 
above was purchased by Rsja Moti Ohand. 
The sale was confirmed on the 24th of 
December 1925 and the sale certificate was 
obtained on the 29th of May 1926. Raja 
Moti Ohand was evidently obstructed in 
obtaining delivery of possession by the 
British India Oorporation, but on the 24th 
of December 1925, the Subordinate Judge 
of Naini Tal passed an order directing 
delivery of possession to Rsja Moti Ohand 
against the British India Oorporation, and 
this last order has given the plaintiffs the 
cause of action to maintain the present suit. 
It may be mentioned here that in the mort- 
gage litigation the British India Oorpora- 
tion was not a party and the entire proceed- 
ings connected with that litigation were 
conducted against Lalta Prasad (defendants 
second party alone) till we come to the time 
when the British India Oorporation offered 
obstruction to Raja Moti Ohand in his 
attempt to obtain possession. 

We now propose to trace the title to this 
property, and the earliest that we can go is 
the year 1885. On the 22nd of October 
1885, one Mrs. Purcell sold this property 
which was described as" the house situated 
on the south of the Railway Station at 
Eathgodam, Eumaun District, consisting of 
four Targe rooms, four small rooms, two 
verandahs and its compound’’ to the Right 
Reverend Bishop and Vicar Apostolic of 
Patna for a sum of Rs. 6,000. On the 30th 
of March 1892, one Frederic Edward George 
Matthews, acting as the General Attorney of 
the Bishop, sold the seme to Lala Lalta 
Prasad. On the 20th of June 1917, Lalta 
Prasad and his two sons Jhabu Lai and 
Shri EUhan ntian/l 
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Moti Singh> and od this sale deed the 
property is described as baying an area of 
bighaa. It might be mentioLed that 
before this the mortgage in favour of Raja 
Moti Ohand had been effected acd Moii 
Singh obviously purchased this property 
with the burden of the mortgage in favour 
of Raja Moti Ghand, Moti Singh sold the 
roperty on the 7th of February 1^19 to Mr, 
.E.da Fonseca, Managing Proprietor of 
the Naini Tai Motor Transport Company 
Limited, and in this document also the 
property is described as having an area of 
Q^bighaa, On the let of March 1920, the 
Naini Tal Motor Trasport Oom pany obtained 
a lease from the Secretary of State for India 
for land meesuring 8 bighas and odd for 30 
years on an annual rental of Rs. i 02, It has 
been found by the (]ourt below that these 
8 bighaa and odd include an area of 
bighas which is the subject of dispute in the 
present litigation. We have considered the 
evidence and are satisfied that this finding 
is correct. The Naini 1 al Motor I ranepcit 
Company subsequently vsent into liquida- 
tion, and theOlEcial L quidatorof the Naipi 
Tal Motor Transport Company sold this 
property to the Biriish India Corporation on 
the 26th of July 1921. On the 17th of 
August 1921, the High Court at Fort 
William, Calcutta, ordered that the sale to 
the British India Corporation of the movable 
and imrpoveable properties as also of the 
good will of tbe business of the Naini Tal 
Motor Transport Company completed on the 
26th day of July 1921 be confirmed. Tne 
British India Corporation have now enclosed 
the entire 8 bighaa 11 biswaa of land covered 
by the lease of the let of March 1920 and 
have made certain additions to the old 
buildings. The above statement of facts 
which are practically admitted will indicate 
the nature of the title advanced by the two 
contending parties, and we have got. to 
adjudicate upon their rights The Court 
below has passed a declaratory decree in 
favour of the plaintiffs against the defend- 
ants with reference to the property claimed 
subject to a payment of Rs. 8,010 to Raja 
Moti Chand. The plaintiffs are satisfied 
with this decree; but Raja Moti Ohand in 
this appeal impugns this decree and con- 
tends that he has an indefeasible title to the 
properly under his purchase In the Court 
below, it was argued on behalf of the Raja 
that he was entitled to the entire area of 8 
bighaa odd and to all the buildings that had 
been subsequently added as accretions to 
the original security, but in this Court Mr, 
Feary Lai Banerji on behalf of the appellanta 


has definitely abandoned this t)b8ition Snd 
his prayer is that he should be given 
possession over land measuring 64 bighaa 
and the buildings that stood thereon at the 
li ne of the mortgage and the sale and, if 
some portions of the old constructions have 
been demolished and new constructions 
erected instead, then he should get posses- 
sion over such new constructions, or some 
other suitable orders passed which might 
adjust the equities between .the parties. 
We shall decide, the . present appeal upon 
the basis of the position, that has been taken 
before us by the learned Advocate for the 
appellants. 

The third issue before thb Court below 
was: 

“VVh<\t are the existing boundai^cs and area of tlie 
land mortgaged in 1909?” . ^ 

and the Piiding upon this psue is in the 
following words: . . 

“During the hearing of th® suit I nfadean inspection 
of tlic locality, and the result of iny^ iuspection is 
embodied in a note dated the 8th July, 1927 (page l3 
of our record) A plan was i)repared by an Amin, who 
proved it in Couit. 1 fiud that the area which 1 liav® 
shaded blue in the Amins map (Kx. B) is' that which 
was mortgaged in 1909. The area is 6 bighas 3 hiswab 
and the boundaries arc as shown in the said mai)”. 

This finding has not been attacked by 
either party and we must take it that the 
present area of the mortgaged land is 
6 bighaa 3 biawas and the same has beep 
demarcated by the Court below in the 
Amina map referred to above. 

The fourth issue in the Court below was: 

“Which or which portions of the existing buildiriga 
stand outside the “boundaries referred to in Issue' 
No. 3 ? 

and the finding thereon was as follows: — 

“The map (Ex. B) also shows the existing buildings 
which stand outsid® the limits referred to in the 
last issue. The big now Workshop, the Engineering 
office and the dtoro aro 'entirely outside the mort^ 
gaged area ” 

This finding ia based upon evidence 
and upon the Judge’s inspection note and is 
not seriously challenged by either party. 
Tfie fifth issue was; — 

“Are any portions of the existing buildings un- 
affected by the mortgage,” 

and the decision thereon was; — 

“The buildings referred to under Issue No. 4 are in 
any. case unaffected by the mortgage. The extra land 
which was ebtained on lease cannot be regarded as 
‘‘accruing” to the mortgaged area.” 

In viewof the positiontaken by Mr. Banerji,- 
it is not necessary for us to examine the 
legality or propriety of this finding and 
we must accept it as correct. From the 
evidence of Mr. Vaughan it appears that 
there were formerly 4 main rooms and 4 
bathrooms in the main building, a verandah 
ii) front and a small verandah behind. Iq 
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1915, the front verandah was closed and a 
room made and about the same time 
another room was made by closing the 
back verandah, These alterations were 
made daring the subsistence of the mort- 
gage before it was put in suit, and it is 
contended that the mortgagee is entitled 
to these either as accessions or as substitut- 
ed security, unless his right to them is 
barred by some rule of law. From Moti 
Singh's evidence it appears that Mr. Fonseca 
built a room adjoining the bungalow and 
a long office and a kitchen. This room 
adjoining the bungalow, the long office 
and the kitchen were built after <919 
i. e , after the final decree obtained by 
Raja Moti Ohand, and we shall have to con- 
sider whether the Raja can lay claim to 
these constructions. 

The first contention that has been advanc- 
ed on behalf of the appellants is that the 
plaintiffs being purchasers pendente Lite 
could not set up their title by purchase 
as against the claim of the appellant mort- 
gagee under the decree. It is quite clear 
that apart from certain complications, 
which we shall notice later on, Moti Singh 
who is in a certain sense the predeceseor of 
the present plaintiffs purchased tbe prop- 
erty on the 20th of June, i9i7, daring 
the pendency of the mortgage suit initiated 
by the appellants. It may be noted here 
that the Court below is in error when it 
says “After he (Moti Singh) purchased 
the property, an appeal was preferred to the 
High Court and the decree was given 
against the property.” It is conceded that 
the appeal in the mortgage suit was filed 
on the 19th of July, I9l5, and Moti Singh’s 
purchase was made on the 20th of J une, 
1917, daring the pendency of the appeal 
in the High Court which was decided on 
the 14th of December, 1917. The provision 
of law which has been relied upon by the 
wpellants is contained in s. 52 of tbe 
Iransfer of Property Act. The active pro- 
secution in this section must be deemed to 
continue so long as the suit is pending 
in appeal since the proceedings in the 
Appellate Court are merely continuation of 
those in the suit. LSee the case of Gobind 
ChunderBoy V. Guru Churn Kurmokar (1)] 
Turther in a mortgage suit the lis does not 
terminate with the preliminary decree 
but must be deemed to continue at least 
till the passing of the final decree vide 
Parsotam Narain v, Chhedda Lai (2) and 


(1)11 0.94. 


cn. 4 i T. .1 A W M (1904) 


Shib Chandra 7. Laehmi Nar&tn (S)2^ 
obvious, therefore, that at least up till 
the 23rd of November, 1918, when the 
final decree in the mortgage suit was 
pa ssd the property could not be transfer- 
red or otherwise dealt with by any party 
to the suit or his representative so as to 
affect the rights of any other party thereto 
under any decree or order which might be 
made therein. The sale by Laita Prasad 
to Moti Singh on the 20th of June, 1917, 
could not in any way affect the rights 
which Raja Moti Ohand obtained under his 
decree. 

The question that immediately arises 
is: what are the rights which Raja Moti 
Ohand obtained under the decree and the 
auction sale, and to what extent are the 
plaintiffs affected by them? On the 24th 
of November, 1925, Raja Moti Ohand 
purchased one bungalow with pukhta 
houses and sisam trees etc. within _ the 
enclosure mortgaged (boundaries given) 
situate in Katbgodam, District Naini Tal, 
acquired under sale-deed dated and re- 
gistered on the 22ad of October, 1883. ^ It 
may be mentioned that neither the British 
India Corporation, nor the Secretary of 
State for India nor the Naini Tal Motor 
Transport Company, nor Moti Singh were 
parties either to the mortgage suit of 
Raja Moti Chand or to the execution pro- 
ceedings connejted with the mortgage suit. 
We shall for the time being exclude out of 
our consideration the Secretary of State 
for India but from what we have said 
above it is clear that every one of these 
persons is bound by the final decree obtain- 
ed by Raja Moti Ohand on the 23rd of 
Novembsr 1918, so far as they are the 
successors in-interest of Laita Prasad. 
This follows from the text of s. 52 of the 
Transfer of Property Act of 1882 before 
its amendment. The amending Act of 
1921 has not introduced a new rule of law 
in the following explanation appended 
to 8. 52: — 

“For the purposes of this section the pendency of a 

suit or proceeding shall be deemed to continue 

until the suit or proceeding has been 

disposed of by a final decree or order and complete 
satisfaction or discharge of such decree or order has 
been obtained/’ 

but has put the impress of Legislature 
upon certain judicial pronouncements 
in which it had been held that in a mort- 

f age suit the lis continued even after the 
nal decree and subsisted during the 
(3) 119 Ind. 0*8. 612; 33 0. W. N. 1091; A. I. B. 
19b P. 0. 243; Ind. Rul. (1929) P. 0. 316; 30 L. W. 476; 
(1929) M. W. N. 653; 50 0. L. J. 502; 51 A. 686; 56 1. A. 
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pendency of proceedings in execution; 
see the case of Surji Ram Marwaii v. 
Berhamdeo Pertad (4). In the case of 
Bhawani Koer v, Mathura Prasad (5) 
Mookerjee, J., observes as follows: — “It 
ie quite clear in the first place that the 
mere fact that a judgment has been obtain- 
ed on a mortgage does not extinguish 
the debt and the mortgage continues as a 
lien till it is satisfied or the judgment 
is barred by the Statute of Limitations 
This view is supported by the decision 
of Lord Ellenborough in Drake v. Mitchell 
(6), namely, that a judgment recovered in 
any form of action is still but a security 
for the original cause of action, until it be 
made productive in satisfaction to the party. 
This principle has been recognized in 
cases of the highest authority which will 
be found reviewed in the judgment of this 
Court in Surjiram Marwari v. Barhamdeo 
Paraad (7). It follows consequently, that 
the fact that thedefendantobtained a decree 
on his mortgage did not extinguish his 
security.” Under s. 89 of the Transfer of 
Property Act (IV of 1882) when an order 
absolute under that section for sale of the 
mortgaged property was obtained the 
security was extinguished and, therefore, 
there are cases including decisions of the 
Privy Council which lay down that after 
an order absolute if the property should 
not be redeemed, “the matter passes from 
the domain of contract to that of judgment” 
Sunder Koer v. Rai Sham Kishen (8), Het 
Ram V. Shadi Ram (9) and Matru Mai v. 
Durga Kunwar (10). These cases are no 
longer law in view of the repeal of s 89 of 
the Transfer of Property Act and the 
enactment of O. XXXI V of the Civil Pro- 
cedure Code of 19l8. This matter has been 
clearly brought out in the decision of 
Sukhaiy. Ghulam Sattar Khan (11) and, 

(4)2 0.L. J. 288. 

(6) 7 O. L. J. 1 at p. SO. 

1 (6) (1803) 2 East 251; 7 R.K. 449. 

(7) 2 0. L.J.202atp. 214. 

(8) 34 0. 150 atp. 181; 34 I. A. 9; 4 A. L. J. 109; 5 0. 
L. J. 106; 9 Bom. U R. 304; 11 O. W. N. 249; 17 M. L. 
J.43;2M.L. T. 75 (P. 0.). 

(9) 45 Ind. Oas. 798; 40 A 407; 5 P. L. W. 88; 16 A. 
L. J. 607; 35 M. L. J. 1; 24 M. L. T. 92; 28 Or. L. J. 
188; (1918) M. W. N. 518; 20 Bom L. R. 798; 22 C. W. 
N. 1033; 9 L. W. 550; 12 Bur. L. T. 73; 45 I. A. 130 
(P. 0.). 

( 10 ) 55 Ind. Cas. 969; 42 A. 364; (1920) M. W. N. 
388; 18 A. L. J. 396; 38 M. L. J. 419; 11 L. W. 529; 2 
U. P. L. R. (P. 0.) 75; 22 Bom. L. R. 553; 32 0. L. J. 
121; 47 I. A. 71; 27 M. L. T. 319; 25 0. W. N. 397 
(P. O.). 

(11) 65 Ind. Cas. 151: 43 A. 469; (1921) M. W. N.445; 
14 L. W. 162; 26 0. W. N. 279; 42 M. L. J. 15; 30 M. 
L. T. 175; 24 Bom. L. R. 590; A. 1 R. 1922 P. 0. 11; 
48l.A.4«5(P.O.). 


therefore, we think that the principle of 
law enunciated by Mr. Justice Mookerjee in 
Bhawani Koer'a case (5) ie sound. The re- 
sult ie that the British India Corporation, 
so far as they are the representatives of Lalta 
Prasad, are bound by the auction sale of 
the 24th November, 1925. Two consequences 
follow from this: (a) The British India 
Corporation have lost their right to redeena 
Moli Ohand's mortgage and (b) Raja Moti 
Ohand has acquired an indefeasible title as 
agaiuet them. Indeed the British India 
Corporation have never offered to redeem 
and we are inclined to hold that they are 
aware that they have no right to redeem. 
The auction sale is clearly binding upon 
the British India Corporation in so far as 
they are the euccessors-in-interest of Lalta 
Prasad. 

Raja Moti Chand’s purchase included the 
building and such rights in the land as 
Lalta Prasad possessed. We have now to see 
what riehts Lalta Prasad possessed in the 
land which has now been found to have an 
ares of 6 bighas 3 biswas as marked in the 
Amin's map by the Court below. Mrs. 
Purcell sold to the Bishop of Patna and the 
Bishop of Patna bold to Lalta Prasad and 
Lalta Prasad mortgaged to Moti Chand. 
There is no suggestion that the right in the 
land which was dealt with by these trans- 
actions was anything but proprietary right, 
it is true that Moti Singh says that he 
used to pay Rs. 3 yearly rent to Tahsi), but 
we have no other material on the record 
from which we could come to the conclu- 
sion that Mrs. Purcell, the Bishop of Patpa 
or Lalta Prasad bad not permanent rights 
in the land but only limited rights termin- 
able at the option of a superior proprietor. 
It has been argued by Dr. Katju who ap- 
peared on behalf of the respondents, that 
on the let of March, 1920, that Naini Tal 
Motor Transport Company obtained a 30 
years’ lease (renewable again after the lapse 
of 30 yeara) from the Secretary of State for 
India, and these rights could in no event 
be sold, for he says that, as these lessee rights 
were acquired after the final decree, there 
is no equity in favour either of the mort- 
gagee cr of the purchaser of the Court 
auction to have such acquisitions taken 
away from the person who paid for them 
and attached to the property covered by 
the decree, and he relies upon the cases of 
Haradhan Chakravarti v. Hargobind Dvita 
(12) and Mysore Kopniah Sirananjiah v. 

(12) 63 Ind. Oaa. 552; 6 P. L. J. 347; 2 P. L T 
665. 
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Sithay Goudcr (13). Even if we were to 
Agree that there can be no accession to the 
mortgage security after the passing of the 
final decree, we are of the opinion that the 
action of the Naini Tal Motor Transport 
Company in obtaining a lease from the 
Secretary of State for India does not en- 
large their proprietary interest, acquired by 
them under the sale-deed dated ttie 7chof 
February, 1919, As we said before there 
is no material on the record from which we 
can gather that Lalta Prasad had limited 
rights in the land and, if, therefore, the 
Naini Tal Motor Transport Company in 
a spirit of caution or under the stress of 
certain unexplained circumstances took 
certain proceedings to ensure the continu- 
ance of their possession this did not enlarge 
their title acquired under the purchase 
dated 7th February, 1919, or confer upon 
them an independent title, it may be men- 
tioned here that the Naini Tal Motor 
Transport Company paid no premium to 
the Secretary of State for India but only 
agreed to pay a yearly rent of Rs. 2 Cj 2 and ex- 
e^uteda building lease upon certain terms. 
The buildings which they have construct- 
ed outside the mortgaged area, will, a 3 has 
been conceded by the learned Adtrocate for 
the appellants, belong to the British India 
Corporation, There is thus no hardship cast 
upon them. 

The Secretary of State for India was no 
party to either to the mortgage suit or to 
the execution proceedings and is not the 
(successor in-interest of Lalta Prasad and 
is of course not bound in any way by the 
decision of the suit. 

Our conclusion, therefore, is that Raja 
Moti Chand is entitled, uDless barred in 
some other way, to the land marked in the 
Amin's map by the Court below We have 
now to see what rights he has in the build- 
ings, By parity of reasoning and in view 
of our findings it follows that Raja Moti 
Chand is entitled to obtain possession over 
the residential bungalow exclusive of the 
room adjoining the bungalow and long 
office and a kitchen, unless some other 
principle of law stands in his way. 

It was finally argued before us on behalf 
of the respondents that we should not inter- 
fere with the decree of the Court below by 
reason of the fact that s. 51 of the Trans- 
fer of Property Act is applicable to the 
facts of the case, and that provision of 
law gives an option to the British India 
Corporation, and the Court below hds 

(13) 70 Ind. Oas. 367; 41 M. h. J, 490; (1921) M. W. 
510; 14 L. « 449. 


givan effect to that option correctly. On 
the other hand, it was argued on behalf of 
the appellants that 0. 51 cannot be taken 
advantage of by a person to whom s. 5J 
applies. This contention is founded upon 
the principle enunciated by a Division 
Bench of this Court in Mohammad Shafiq 
Ullah Khan v. Mohammad Sami UllahKhan 
(14) by which we are bound. But we are 
of the opinion that the plaintiff respond* 
ent is not entitled to the benefit of s, 51, 
and in our view s, 51 works out in a way 
different from the way in which the Court 
below has worked it out. It runs as 
follows : — 

“When tho transferee of immoveable property 
makes any improvement on the property, believing iu 
good faith that he is absolutely entitled thereto, 
and he is subsequently evicted thereform by any 
person having a better title, tho transferee has a 
right to require the parson causing the eviction 
either to have the value of tho improvement esti- 
mated and paid or secured to tha transferee, or to sell 
his interest iu the property to the transferee at the 
then market value thereof, irrespective of tho valuo 
of such improvement.” 

It 18 obvioua that the British ladia Oor* 
poratioa are the traasferess of imaaoTeable 
property aod the pereoa aabaeqaeotly 
evicted therefrom aad Raja Moti Chand is 
the person having a better title within the 
meaning of the section. The consequence, 
therefore, is that the Britiah India Cor- 
poration have a right to require Raja Moti 
Ohaud either to have the value of the 
improvement estimated and paid to thenx 
or to ask Raja Moti Ohand to sell his 
interest in the property to the British India 
Corporation at the then market value 
thereof irrespective of the valuo of such 
improvement. Upon this reading of the 
law it is clear that the British India Cor- 
poration can put Raja Moti Chand upon 
election, and it is for Raja Moti Ohand to 
decide whether he will pay up the British 
India Corporation or whether he will sell 
his own interest to the British India Cor- 
poration. The Court below, however, 
without putting Raja Moti Ohand upon an 
election has compelled him to sell his 
intereat to the British Iidia Corporation, 
and therein we think it has fallen into an 
error, but we think that there ie no occasion 
for 8. 51 to come into play at all. So far 
as the 'improvements' are concerned, there 
has been no improvement in the land 
according to our view aud so far as the 
buildiuga are concerned, we have already 
held that Raja Moti Ohand will not be 
entitled to the new room adjoining the 

(14) 123 Ind. Oas. lOl; (1930) A. L. J. 57 at p. 60; A. 
1. R. 1929 All. 913; Ind. Kul. (1930) All. 357; 52 A. 
139. 



^ BHOU MiTH'eBiKKiltI>18 V. UflHifl MAfiilH. 136 1. 0. 1932 


bungalow, the long office and the kitchen 
built by Mr. Fonseca after 1919. Moreover, 
it is not made out by the evidence on the 
record that the British India Oorporation 
believed in good faith that they were ab- 
solutely entitled to the immoveable prop- 
erty in question. No body on their be- 
half has entered into the witness- box to 
state that they made any enquiries and that 
the result of those enquiries was that the 
corporation was lulled into a sense of 
security. Neither the recitals contained in 
sale-deed of t;6th July, 1926, nor the bald 
statement of Moti Singh Bhat that he had 
no information of any incumbrance can be 
of any avail to the plaintiff-respondent. 
Moreover we are not impressed by the 
statement of Moti Singh. Section 51 of 
the Transfer of Property Act is, therefere, 
inapplicable. Our conclusion finally is that 
there is nothing in law which would stand 
in the way of Raja Moti Oband's claiming 
possession over the land marked in the 
Amin's map and over the residential 
bungalow. Here his right ceases. He has 
no rjgbt to the lands outside this area and 
to the room adjoining the main building, 
the long office and kitchen built after 
1919. 

The result is that we allow this appeal, 
set aside the decree of the Court below and 
substitute therefor a decree declaring the 
proprietary right of the plaintiffs over (1) 
the property mentioned in schedule A, (fx- 
cluding therefrom the land marked blue 
in the Amin’s map and the residential 
bungalow) and (2) the end-room adjoining 
the main building, the long office and the 
kitchen which were built after 1919. It is 
also declared that the properties that have 
been secured to the plaintiffs by our decree 
are not affected by the mortgage and sale in 
favour of Raja Moti Ohand. The order of 
the 24th of December, 1926, passed by the 
Court of the Subordinate Judge and 
Deputy Commissioner of Naini Tal, so far 
as it affects the properties decreed to the 
plaintiffs, is set aside. 

The plaintiffs have succeeded to some 
extent but have lost to a greater extent, and 
we think that the proper order to mnkeon 
the question of costs is that the plaintiffs 
will get one third of the taxable costs from 
the defendants first party, and the defend- 
ants first party will get two-thirds on 
their taxable costs from the plaintiffs in both 
Courts. Defendants second party will bear 
their own costs which they have incurred. 

B. L. Appeal allowed, 

* 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 77 of 1928. 

October 29, 1930. 

Sbn and NriUAT Ullab, JJ. 
BHOLA NATH-8HANKAR DAS— 
Plaintiff— Appellant 
versus 

LAOHMI NARAIN and others — 
Defendants — Respondents. 

Trade union — Not registered under Companies Act — 
Whether unlawful — Suit for declaration of illegality 
— Maintainability — Combination among traders result- 
ing in injury to others — Whether actionable — Com- 
panies Act {V 1 1 of 1913), 8. 4 (2) ^Specific Relief 
Act (I of 1877), 8. U2. 

A trade association is not unlawful merely because 
it has not been registered in conformity with the 
provisions of s. 4 (2), Companies Act. [p. 85, col. 
2; p. 86, col. 1 1 

A suit for a declaration that an association is not 
a corporate unit inasmuch as it has not been registered 
in accordance with the provisions of the Oompamies 
Act is not maintainable, fp, 86, col. 2.] 

Though a combination of two or more persons for 
the purpose of injuring a man in his trade is unlaw- 
ful, and if it results in damage to him, is actionable, 
if the real purpose of the combination is not to injure 
another but to forward or defend the trade of those 
who enter into it, then no wrong is committed and no 
action will lie although damage to another ensues, 
provided the purpose is not effected by illegal means. 
Hilton V. Eckersley (1), Rogers v. Rajendro Dutt (2), 
Fraser & Co. v. Bombay Ice Manufacturing Co. (3), 
Mogul Steamship Co. v. McGregor (4), Mulcahy v. Reg. 
(5), Limby v. Gye (6), Allen v. Flood (7), Quinn v. 
Leathern (8), Stevenson v. Newnham (9), Temperton v. 
RtLSsell (10), South Wales Minor's Federation v. Glam- 
orgam Coal Co. Ltd. (ll), Conway v. Wade (12), Hodges 
V. Webb {13) y Larkin y. Long (li), Ware & DeFreville, 
Ltd. V. Motor Trade Association (l5), Reynolds v. 
Shipping Federation Ltd.{16) and Sorrell v. Smith (17), 
referred to. [p 90, col. 1 ] 

Second Appeal from the decision of the 
District Judge,. Farrukhabad, dated the 
14th of September, 1927. 

Dr. K. N. Katju^ and Mr, R. C. Ohatak^ 
for the Appellant. 

Mr. P. [j. Barter jiy for the Respondents. 

Judfirment.-^This is an appeal by the 
plaintifis from the decree of the learned 
District Judge of Farrukhabad reversing 
the decision of the Subordinate Judge of 
the same district in a suit in which the 
following reliefs were claimed: — 

“(a). It may be declared that the Committee of the 
defendants is unlawful according to law. The prin- 
ciple on which they are working is against law and 
no British subject is bound by it nor are they com- 
petent to oSer obstructions in the business of the 
plaintiffs. 

(&). A perpetual injunction may be issued to the 
defendants restraining them from doing the acts 
mentioned in para. 3 of tbe petition of plaint; and 

(c). Kupees 1,000 as damages caused lo the plaintiffs 
from the acts of the defendamte may be awarded 
from the defendants.*’ 
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Plaintiffs are members of a firm of com- 
mission agents who carry on business at 
Fatehgarh under the name and style of 
Bhola Nath Shankar Das. The defendants 
are 17 in number and are members of an as- 
sociation unincorporated and unregistered, 
which is located in Lindsayganj market 
at Farrnkhabad and is called Anaj Behohar 
Sabha, It is said that this case is an in- 
stance in point of trade union outrages; 
and although the association has no legal 
recognition as a jural unit, its number 
and the compact of its members give 
weight to its concerted action and are, 
according to the plaintiffs, a source of 
danger to the public. The plaintiffs do 
not attribute unlawfulness to the associa- 
tion merely on the score that it is an 
unregistered body but they stoutly contand 
that its objects and methods are unlawful — 
the chief object of the association being 
to corner a monopoly and to drive out all 
rivals from the field by recourse to unfair 
competition. 

The heads of charges enumerated in 
para. 3 of the plaint are as follows; — 

(1) That no one can open a shop in Bazar Lind- 
sayganj without the permission of this Committee. 

(2) The permission for opening a shop is given in 
the month of Kuar and Phagun. 

(3) If anyone carries on business or opens a shop 
without the permission of the Committee, no one can 
sell goods to him or purchase goods from him. 

RIF (4) If anyone who has not opened a shop wants 
to purchase goods directly, he cannot do so without 
the medium of any such shop-keeper whom the Com- 
mittee might have permitted to open a shop. 

(5) That weighmen who have obtained a license 
from the Municipal Board and who arc themselves 
the owners of the Phars (the open spate in front of 
each shop) or who have taken Phars on rent cannot 
sell the goods to or weigh the goods of the persons 
not permitted by the Committee to make the pur- 
chase. 

(6) If any weighman or shop-keeper sells goods to 
or purchases from any such person not allowed by 
the Committee, then penal orders are passed against 
him, such as fine, suspension of all business and pur- 
chase and sale. 

The plaintiffs further complained that 
the as 80 ciati:)a was oppressive in the treat- 
ment of its constituents inasmuch as it 
made unlawful gains by arbitrarily levying 
perquisites like tne following; — 

(a) Twelve annas per cent, commission 

fee. 

(b) Four annas per cent, brokerage. 


(c) One pice per rupee per Partha, 

(d) One anna six pies per cent for Gau~ 
$hala and Ramlila. 

(e) Two ehhattaks of grain per maund 
for Karda. 

(f) Four ehhattaks of grain per cart for 
Larka, and 

(^) Two ehhattaks of grain per maund for 
Palladar. 

The plaintiffs further alleged that they 
had entered into a contract with a third 
patty to supply SOO bags of poppy seed- 
For the due performance of this contract 
they had contracted to purchase the stock 
from a number of persons at Lindsayganj. 
The defendants intervened and prevented 
owners of the stock from selling the 
poppy-seed to the plaintiffs The result 
was that the plaintiffs next tried to make 
purchases outside LindsayKanj and entered 
into contract with certain arhatias at Ghatia 
Ghat. Here also the defendants interven- 
ed and by their obstructive tactics prevent- 
ed certain persons from selling the goods 
to the plaintiffs. 

The suit was contested by all the defend- 
ants except two, namely, defendants Nos. H 
and 15 The defence amounted to a tra- 
verse of the material statements contained 
in the plaint The Court of first instance 
repelled the contentions of the defend- 
ants, decided all the issues in favour of 
the plaintiffs and decreed the plaintiffs' 
claim fer the declaratory relief and injunc- 
tion as asked for and for Rs. 5UU as 
damages 

Toe lower Appellate Court has reversed 
this decision. Hence this appeal. 

It has been argued that the plaintiffs 
were entitled to a declaration that Anaj 
Beobar Sabha was an unlawful association 
inasmuch as it had not been incorporated 
and registered as required by s. 4 (2) of the 
Indian Companies Act. The number of 
its members exceeds 20 and it may be as- 
sumed that the object of the association is 
gain or profit. The Sabha not having 
been registered under s. 4 (2) of the Indian 
Companies Act (Act VII of 1913) it can 
have no legal recognition as a jural unit 
and it cannot sue or be sued as a corporate 
body nor can it enter into a contract as 
such. But while taking a stock of its dis- 
abilities, we are not prepared to bold that 
a trade aesooiation is unlawful merely be^ 
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cause it has not been registered in con- 
formity with the provisions of the Indian 
Companies Act. We are further of opinion 
that it will be nothing short of an abuse of 
the provisions of s. 42 of the Specific Relief 
Act to entertain a suit for a declaration of 
what appears to us to be a self evident 
proposition that the Committee is not a 
corporate unit because it has not been 
legally constituted. The British Indian 
Courts have no general powers to make a 
declaratory decree outside the limits for- 
mulated by B. 42 of the Specific Relief 
Act and the said section cannot be utilis- 
ed with the object of enunciating a 
truism. 

It has next been argued that the agree- 
ment, whereby the members of the Sabha 
are held together, is in defiance of the pro- 
visions of es. 23 and 27 of the Indian Con- 
tract Act In Hilton v. Eckeraley (1) Baron 
Alderson is reported to have said: — 

**Prima facie it is the privilege of a trader in a 
frae country, in all matters not contrary to law to 
regulate his own mode of carrying it on according 
to his own discretion and choice.” 

The question is whether the defendants 
have crossed the line which the law per- 
mits. This border line is not in all cases 
capable of very sharp definement and is a 
fruitful source of aggressive claims and 
subtle defences. It was ruled by the 
Privy Council in Rogers v, Rajeniro Dutt 
( 2 ):- 

“Thai it is essential to an action in tort that the 
act cx)m plained of should, under the circumstances, 
ho legally wrongful as regards the party coniplaiuing, 
that is, it must prejudicially alTect him in some legal 
right; merely that it wdll, liowcver, directly do a 
man harm in his interests, is not enough.” 

The no alter, we are now considering was 
in issue before the Bombay High Court in 
Fraser dCo.v. Bombay Ice Manufacturing 
Co, (/i) the facts of which were parallel ami 
the principle involved not dissimilar and 
the Court held that an agreement between 
manufacture! 6, not to sell th(ir goods 
below a stated price, to pay profits into a 
common fund and to divide the business 
and profits in certain proportions 
is not avoided by e, 27 of the 
Indian Contract Act and cannot be 
impeached as opposed to public policy 
under s. 23 of the Act. We are clearly of 
opinion that the constitution of the com- 
mittee and its objectives do not [offend 

(1) (1856) 6 El. c’fe Bl. 47; 25 L. J. Q. B 199; 2 Jur. 
(N. 8 ) 587; 4 W. K. 326, 26 L. T. (o. s.) 314; 106 K. 
R. 507. 

(2) (1859) 13 Moo. P. O. 209; 3 L. T. 160; 9 IW. R. 

149. 

(3) 29B. 107; 7 Bom. L. R. 107. 


against the provisions of ss. 23 and 27 of th 
Indian Contract Act. It is patent that tho 
case of the plaintiffs is founded upon tort 
and not upon contract. Where the claim is 
founded upon a tort alleged against the 
defendant, ss. 23 and 27 of the Indian 
Contract Act do not apply. The grievance 
is that the defendants by their organised 
and concerted action have by rule and level 
been crippling the plaintiffs in their trade 
and that they have been prevailing upon 
their constituents to obey their edicts to cut 
off the supply of materials from the plaint- 
iffs as also the flow of customers. We 
cannot forget the emphatic statement of 
Bowen, L. J , that 

“no action at common law will lie or ever has lain 
against any individual or individuals for entering into 
a contract merely because it is in restraint of trade. 

[vide Mogul Steamship Co McGregor 

(01 

Ir. is unfortunate that s 27 of the Indian 
Contract Act has been moulded upon the 
New York Draft Code and seriously trenches 
upon the liberty of the individual in con- 
tractual maiteis affecting trade. We are, 
however, of opinion that p. ‘^7 does net 
support the plaintiffs’ pretensiop. A com- 
bination amongst the traders of a 
particular locality is not actionable per se 
merely becauee it brings profits to them 
and indirectly hurts a rival in trade. 

It has been argued that the demands 
made by the defencant company are of the 
nature of arbitrary perquisites and operate 
oppressively against the plaintiffs if tiey 
do not respond to the demands mace by 
the defendante. These demands are seven 
in number and have aheady been referred 
to in our judgment. The Oouit of first 
instance held that these demands were 
arbitrary perquieities. The lower Appellate 
Court did not agree with this view: — 

“Payment on account of commission agency and 
brokerage prevails everywhere. Item (c) also is of a 
piece with the purchase of a peculiar brand of paper 
for writing petitions in Courts; and one pice, per 
rupee, is a very small amount. Payments made for 
Gaushala and Ram Lila certainly entail a loss on the 
ultimate customer but no one grudges it. I do not 
wish to lay down that there is any religious considera- 
tion in it, but from a humanitarian point of view a 
payment for Gaushala is not an evil. In the Western 
Presidency they take it in the name of 'Pinjrapole\ 
This idea itself is a laudable one because it prevents 
cruelty to animals Items fc), (f) and (g) are allowed 
everywhere. Instead of sifting the grain and throw- 
ing out the dust from it, it is much better to make an 
uniform allowance for it Similarly the other two 
items are also reasonable ones. It, therefore, cannot 
be said that the aims and objects of the association 
are unlawful”. 


(4) (1889) 23 Q.^B. D. 598 at p. 619, 
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Without paa9iag to oou^idsr whether 
any particular item had a peculiar sanctity 
upon humanitarian grounds, we are clearly 
of opinion that the findings arrived at by 
the learned District Judge on this part of 
the case are reasonable and proper and are 
not open to any attack or criticism on any 
ground of law. We must, therefore, accept 
the finding that the so-called perquisites 
are neither arbitrary nor oppressive. 

It was next contended that the plaintiffs 
were the victims of an unlawful conspiracy 
on the part of the defendants who inter- 
meddled with and systematically prevented 
the due performance of contracts 
by third parties in favour of the 
plaintiffs This part of the plaintiffs* case 
mainly rested upon oral evidence. The 
lover Appellate Court discarded the state- 
ments of Madan Lai, Ajudhi, son of 
Khanjan and Babu Ram 8arup on the 
ground that they were para hearsays and 
disbelieved Behari and Ajudhi, son of 
Paramsukh. As to Madho Ram, it observed 
as f olio ws: — 

“He gave direct evidence. He stated that 
llie Oommittee people did tell him that if he 
weighed plaintiffs goods, his market would bo stopped. 
This statement is highly damaging to the defen- 
dants. Hut in cross-examination this witness stated 
as follows : — 

If we do not agree to what the Committee says the 
Oommittee men will neither sell to nor purchase goods 
from us. 

There is no other pressure. By turning us from 
the market I mean that the Cominitloe-walas will 
not sell to or purchase goods from us. If wo had 
not cared whether the 12 Committee-iea^as sold or 
purchased goods to or from us, we could have weighed 
goods to the plaintiffs.” dffl 

From itai'j, it would appear that 
the Oommittee people did not interfere 
with the freedom of this witness, and 
what they told him was that they 
would withdraw their custom. This is 
hardly a form of pressure that can be called 
threat or coercion Noor Mohammad was 
the witness who attempted to prove the 
whole of the plaintiffs’ case but he made 
his position clear in cross examination. 

He stated that the members of the Ojm- 
mittee had told the weighmen that the 
market would otherwise be closed for them. 
By it they meant that the Oommittee peo- 
pie would not purchase goods from thsm 
He further stated that the weighmen who 
did not mean to deal with the Oommittee 
peoplecould weigh goods for the plaint- 
iffs. 

After commenting upon this evidence, 
the Court below came to the following oon- 
olueion;— 


“From the evidence of these witnesses it is not 
provea (a) that no one is entitled to open a shop 
without the leave of the Oommittee (6) that no one is 
entitled to deal with a shop-keeper who opens a shop 
without their permission, (c) that no outsider la 
allowed to deal with a shop-keeper who opens a shop 
without their permission and (d) that no weighman is 
allowed to deal with an outsider”. 

The Court farther finds that the rule 
about the eleotion of the members twice a 
year, once iu Kuar and once iu Phagan 
does not entail the oonsequenoe that every 
one is compelled to become a member. 

The lower Appellate Oourt winds up its 
analysis of evidence with the following 
remarks: — 

“There can be no doubt then that there is soma sort 
of pressure brought to bear on members of the 
association, bo they capitalist (the traders] or be they 

the labourers (weighmen) Such of thoso 

traders who are members of the Oommittee and who 
wished to deal with non-members are told by the Oom- 
mittee that if they so wish they have to ceaoe to become 
members Similarly such of the weighmen who are 
members of the weighmen’s association (pari of the 
Traders’ Association) and who wish to weigh for non- 
members are told that if they so wish they have to 
cease to become members and are further told that the 
patronage of the members of the Traders’ Association 

shall be withdrawn from them From the 

evidence discussed above it would appear that this 
capitalistic combination and combination of labour 
puts before its members a choice between two 
alternatives They put this question to the members: 

Do you wish to deal witli outsiders and thus be 
obliged to cease to be members of the association, or 
do you wish to continue to be members and cease 
dealings with outsiders ? ’ Considering the many 
advantages by remaining as members of the Sabha 
as detailed in the evidence of Lachmi Narain, defen- 
dant witne.ss, the secretary of the Sabha, they choose 
tlie-second altcrnativci and refuse to deal with non- 
members. If they choose the other alternative they 
are lirst lined and then, if necessary, boycotted. The 
question is whether this is illegal. 

After discussing the evidence, the Oourt 
dealt with the case in its legal aspect and 
answered the question in the negative. We 
agree with the view. 

Dealing with the plaintifis’ claim for 
damages the Oeurt next proceeded to 
examine whether the defendante had 
procured certain breaches of contract with 
third parties for supply of goods to the 
p.aintiSi. As to thi», the Oourt observes as 

follows:— . , 

“The plaintiffs have given details of these several 
purchases but with the exception of one purchase, 
they have not been able to prove any other. On the 
other hand, the defendants have produced thoso 
persons whom the plaintiffs alleged to have been their 
vendors and these persons have denied that they 
entered into any contract of sale of goods. The 
plaintiffs’ case, therefore, has not been proved.” 

As regards one of the purchases referred 

to above, it is to be observed that the Oourt 
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did not intend to find and as a matter of 
fact did not find that the defendants 
procured a breach of the contract. There 
is no room for cavil or criticism in the 
finding of the Court below which appears 
to US to be perfectly clear and legitimate: — 
“The question in other wrde is whether the defend- 
ants actually asked the vendors of the plaintiffs not to 
deliver goods to plaintiffs.” 

My answer is ‘no*. I have already found 
that what the association did was that it 
distinctly told the plaintiffs* vendors that if 
they supplied goods sold to the plaintiffs 
they would cease to be members of the 
association. It must, therefore, be said that 
there was no absolute negation in this case 
There was no conspiracy on the part of the 
association to compel the plaintiSs* vendors 
not to supply goods to the plaintiffs. Now 
there is a great deal of difference between a 
third person asking a party to a contract to 
break the contract and a third person telling 
the same party to contract; 

“You may supply goods to the plaintiffs if you 
wish, but if you do so wo will fine you, we will 
boycott you and we will turn you out of the associa- 
tion. And this latter act was all that the defendants 
did." 

Upon these findings, the Court below 
came to the conclusion that there was no 
cause of action for a suit for damages or 
injunction against the defendants. We 
agree with this view. The following 
passage from Erie on Trade Union, page VJ 
will bear quotation: — 

“Every person lias a right under the law as between 
himself and ins fellow subjects, to full freedom in 
disposing of his own labour or his own capital accord- 
ing to his own will. It follows that every other 
person is subject to the correlative duty arising 
thereforiii, and is prohibited from any obstruction to 
the fullest exercise of this right which can be made 
compatible with the exercise of similar rights by 
others. Every act causing an obstruction to another 
in ,the exercise of the right comprised within this 
description, done, not in llic exercise of the actor s 
own right, but for the purpose of obstruction, would, 
if damage should bo caused thereby to the third 
party obstructed, be a violation of this prohibition.” 

We are of opinion that what ib wrong in 
the case of an individual continues to be a 
wrong if committed by an association of 
indinduals by preconcert or conspiracy and 
that a conspiracy consists in the agreement 
of two or more persons to do 
an unlawful act by unlawful means. This 
was the view taken in Mulcahy v. Reg (5). 
We agree with this view. 

We do not think that any useful purpose 
will be served by embarking on a critical 
examination of the authorities dealing with 
the law relating to actions for conspiracy. 
While the cases have a common denornina. 

(5) (1868) 3 Hs L. 306 at p. 317; 15 W. 446 


tor, the case law on the subject is very vast 
and the features of each case vary with the 
kaleidoscopic turn of circumstances. We 
shall however indicate the principles laid 
down in the important and oftoited cases. 

In Lumley v. Gye (6) it was held that an 
action would lie lor malicious procurerrent 
of the breach of any contract, if by the 
aforesaid procurement, damage was intend- 
ed to result and did result to the plaintiff. 
Crompton, J,, observed: 

“Where two or more parties were concerned in 
inflicting such injury, an indictment or a writ 
of conspiracy at common law might perhaps have 
been maintainable and where a writ of conspiracy 
would lie for an injury inflicted by two, an action 
on the case in the nature of conspiracy will generally 
lie; and in such action on the case, the plaintiff is 
entitled to recover against one defendant without 
proof of any conspiracy, the liialicious injury and not 
the conspiracy being the gist of the action”. 

Id the great case of Allen v. Flood (7), it 
was decided that an act lawful in itself 
is not converted by a malicious or bad 
motive into an unlawful fact, so as to make 
the doer of the act liable to civil action; 
and, therefore, where the appellant had 
violated no legal right of the respondent, 
done no unlawful act and used no unlawful 
means in procuring the respondent’s dis- 
missal, his conduct was not actionable, 
however, malicious or bad his motive might 
be.’* According to Lord Watson, there are 
only two greuads of legal liability (1) If a 
person knowingly and for his own ends 
induces ihe commieeion of an actionable 
wrong; and where the act induced is 
within the light of the immediate actor 
but may be to the detriment of a third 
party and the inducer procured his object 
by the use of illegal means directed against 
the third party. 

Lord Macnaghten expressed his opinion 
in Quinn v. Leathern (8), that if all matters 
of merely passing interest be eliminated, 
Alhn V .Flood (5) had merely repeated what 
had been laid down in Stevenson v. Newn- 
ham (9), namely, that an act which dees 
not amount to a legal injury cannot be 
actionable bec^ use it is done with a bad 
intent 

In Mogul Steamship Co. v. McGregor 
(4). it was held by the majority of the 
Judges that the association being formed 
by the defendants with the view of keeping 

(6) (1853) 2 El. & Bl. 216; 22 L. J. Q. B. 463; 17 
Jur. 827; 1 W. R. 432; 118 E R 749. 

(7) (1898) A C. 1;67 L. J. Q. B. 119; 77 L, T.717; 
46 W.R 258; 62 J. P. 595. 

(8) (1901) A.O. 495; 70 L. J. P. C. 76; 85 L. T. 489; 
50 W.R. 139; 65 J. P. 708; 17 T. L. R. 749. 

(9) (1853) 13 0. H. 285; 22 L. J. C. 110; 17 Jur. 
600; 93 R. R. 532. 
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the trade in their owa hands and not with 
the intention of raining the trade of the 
plaintiffs, or through any personal malice 
or ill-will towards them, was not unlawful, 
and that no action for conspiracy was 
maintainable Bowen L. J. enunciated the 
law in the following terms. Page 614* 

‘‘There seems to be no burdsns or restrictions in 
law upon a trader which arise merely from the fact 
that he is a trader and which are not equally laid on 
all other subjects of the Grown. His right to trade 
freoly is a right which the law recognises and 
encourages, but it is one which places him at no 
especial disadvantage as compared with others. No 
man whether trader or not, can, however, justify 
damaging another in his commercial business by 
fraud or misrepresentation. Intimidation obstruction 
and molestation are forbibdden; so is the intentional 
procurement of a violation of individual rights, 
contractual or other, assuming always that there is no 
just cause for it.” 

Afiraia, at page 6l7*: — 

“The truth is that the combination of capital for 
the purposes of trade and competition is a very 
different thing from such a combination of several 
persons against one, with a view to. harm him, [as 
falls under the head of indictable conspiracy. There 
is no just cause or excuse in the latter class of cases. 
There is such a just cause or excuse in the former”. 
We have no hesitation in holding that 
this view does not militate against the 
provisions of s. 27 of the Indian Contract 
Act and that the basic principle of the two 
is not divergent. 

In Tempert07i v. Russell (10\ Lopes L. J., 
observed: — 

“I will state shortly what I believe to be the law 
on the subject. The result of the authorities appears 
to me that a combination of two or more persons 
to induce others not to deal with a particular in- 
dividual, or enter into contract with him, if done 
with the intention of injuring him is an actionable 
wrong if damage results to him thereform.” 

The same rule waslaid down in Quinn 
V. Leathern (8) which has already been 
referred to Lord Macnaghten observed 
Quinn v. Leathern (8) 

“Speaking for myself, I have no hesitation in 
saying that I think the decision in Allen v. Flood (7) 
was right, not on the ground of malicious intention — 
that was not I think, the gist of the action— but on the 
ground that a violation of legal right committed 
knowingly is a cause of action and that it is a viola- 
tion of legal right to interfere with contractual rela- 
tions recognised by law if there is no sufficient 

justification for the interference The only 

other question is this: Does a conspiracy to injure, 
resulting in damage, give rise to civil liability? It 
seems to me that there is authority for that proposi- 
tion and that it is founded in good sense .... A man 
may resist without much difficulty the wrongful 
act of an individual. He would probably have at 
least the moral support of his friends and neighbours 
but it is a very different thing (as Lord Fitzgerald 
observes) when one man has to defend himself against 
many combined to do him wrong.” 

(10) a893) 1 Q B. 715; 62 L J. Q. B. 412: 4 K. 376; 
69 L. T. 78; 4l W. R. 565; 57 J P. 676. 

♦Faye o£ (1889) 23 Q. b: !>.[— 


Lord Brampton with his oharaoterietio 
force and clearness expresses himself as 
f llowp; — 

“Much consideration of the matter has led me to 
be convinced that a number of action® and things 
not in themselves actionable or unlawful, if done 
separately without conspiracy may, with conspixtiey 
become dangerous and alarming just as a grain of 
gunpowder is harmless but a pound may be highly 
destructive, or the administration of one grain of a 
particu.ar drug may be most beneficial as a medicine 
but administered frequently and in larger quantities 
with a view to harm may be fatal as a poison.” 

In South Wales Minor s Federation v. 
Glamorgan Coal Co, Ltd (11), it was held 
that procuring a breach of contract is an 
astionable wrong unless there be justifica- 
tion for interfering with the legal right. 
According to Lord Lindley malico was not 
the gist of the action. 

Where the word ‘"malice” has been used 
in some of these cases, it must be held to 
connote no more than an intention to 
commit an unlawful act wiihout reference 
to spite or ill-feeling. 

Conway v. Wade (12) and Hodges v. Webb 
(13) are not very helpful cases since they 
turned more particularly upon a construc- 
tion of certain words in s. 3 of Trade 
Disputes Act of 19(6. But the last men- 
tioned case is relevant in so far that it 
was held therein that in the absence of 
conspiracy or unlawful combination, a firm 
or even emphatic statement by one person 
that unless the person whom he is address- 
ing consents to the adoption of a particular 
course which he can lawfully lake, the 
speaker would do that which he was 
lawfully entitled to do, was not a threat 
for which the speaker could be held liable 
at law, 

la Larkin y. Long (ii) Lord Atkinson is 
reported to have observed : — 

“The fact that members of a trade union are mere- 
ly acting in obedience to a rule of their union be- 
lieved by them to be for their benefit is no defence 
to an action for the breach of any contracts they have 
entered into and still less is it a dofence to the wil- 
ful and malicious infringement in combination of 
legal right of personal freedom of action which they 
claim for themselves, but which others are entitled 
to quite as fully and as absolutely as they are.” 

In Ware & De Freville, Ltd^, v. Motor 
Trade Association {15) the finding was that 
the evidence produced by theiplaintiffs was 
quite insufficient to establish the cage of a 

(11) (1905) A. C. 239; 74 L. J. K. 13. 525; 92 L. T. 7l0- 
53 \V. li. 593, 21 T. L. K. 441. 

(12) (1909) A. 0. 506; 7HL.J, K. B. 1025; 101 L.T. 
24»; 53 S. J. 754; 25 T. L. R. 779. 

(13) (1920) 2 Ch.70;89L. J. Uh. 273; 123 L. T 
80; 36 T. L. R.311. 

(14) (1915) A. C.814;84L. J. P. 0. 201- 113 L. T. 
337; 59S. J.455;31 T. L. R. 405. 

(15) (1921) 3 K. B. 40; 90 L. J. K. B. 949; 125 L. T. 
^65; 65 S. J. 239; 37 T. L. R. 213. 
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conspiracy to injure. The following obser 

vation finds a place in the judjfment : — 

‘The decisions in Mogul Steamship Co, Ltd., v, 
McGregor (4), Allen v. Flood (7) and Quinn v Leathern 
(8) are all in agreement to this extent, that a combi- 
nation of persons to do some act, the object of 
which is to injure some third person is wrongful 
and actionable ; so too is a combination of persons 
to do some act by unlawful means which will hare 
the effect of injuring some third person.” 

If there is a combination made and threats 
used for the legitimate protection of trade 
interests, no action would lie. 

In Reynolds v. Shipping Federation Ltd., 
(16). It was held that where an agreement is 
entered into, not from a malicious desire 
to indict loss on an individual or class 
of individuals, but from a desire to ad- 
vance the business interests of employers 
and employed alike by maintaining the 
advantages of collective bargaining and 
control, it was not unlawful and no ac 
tion for conspiracy was maintainable by the 
plaintifi. 

“The agreement or combination was not against a 
particular individual but merely operated to ex- 
clude such individuals as might not from time to 
time satisfy a qualification which was within the 
reach of any one who desires employment ” 

In Sorrell v, Smith (I/) it was ruled that 
a oombinatioD of two or more persons for 
the purpose of injuring a man in his 
trade is unlawful and if it results in 
damage to him is actionable if the real 
purpose of the combination is not to injure 
another but to forward or defend the trade 
of those who enter into i^ then no wrong 
is committed and no action will lie al- 
though damage to another ensues, provided 
that the purpose is not effected by illegal 
means. Viscount Oave, L 0. observed: 

There is some authority for the view tliat what is 
unlawful ill two is not lawful in one, and that the 
circumstance that two or more persons combine to 
cause the injury, while it may be very relevant, as 
evidenceof the purpose and, as an aggravation of the 
damages, is not itself an essential element in the 
cause of action.” 

There exists no uncertainty as to the 
legal principles regulating the rights of 
the parties to this action and the follow- 
ing propositions may be taken to be the 
settled law ; — 

(1) Every person has a right to a fre© 
course of trade and to conduct his business 
upon his own lines even though it results in 
an interference with the business of another 
person to his detriment. 

(2) If a person or a combination of per- 

(16) (1924) I Oh. 28. 

(17) (1925) A. 0. 700, 


sons unlawfully procure a breach of con- 
tract, the matter is actionable, provided that 
damage accrues therefrom. 

(3; Malice in the sense of spite or ill- 
feeling is not the gist of the action. An 
act that is legal in itself does not become 
illegal because it is prompted by an indirect 
or sinister motive. 

(4) Even though the dominating motive 
in a certain course of action may be the 
furtherance of one’s business or of one’s 
interest, one is not entitled to interfere with 
another man’s method of earning his liv- 
ing by illegal means Illegal means may 
either be means that are illegal in them* 
selves or that may become illegal because 
of conspiracy where they would not have 
been illegal if done by a single individual. 

(5) Au unlawful interference with the 
business of another person with intent to 
hurt that person is actionable provided that 
damage results from interference. A law- 
ful interference by unlawful methods with 
the same object and producing similar re- 
sults is equally actionable. 

We have set out in detail the findings 
of the learned Judge and his reasons in 
support thereof. It is perfectly clear that 
the defendants did not unlawfuli 7 or by 
illegal meauB procure any breaches of 
contract in favour of the plaintiffs There 
was no conspiracy on the part of the de- 
fendants to compel the plaintiffs’ vendors 
not to supply goods to the plaintiffs. A 
certain amount of pressure was brought to 
bear upon their constituents, the object of 
which was that if the latter wished to 
continue to be members of the aesociation 
they had to obey the edicts of the associa- 
tion and to cease to deal with outsiders. 
These persons had a choice of action. They 
were not the victims of any coercion on 
the psit of the defendants. Where a per- 
son has a choice of one or other of two 
courses with their attendant advantages or 
disadvantages, coercion is not necessarily 
one of the elements involved in the trans- 
action. There was no organised conspiracy 
on the parts of the defendants to do harm 
to the plaintiffs. The association of the 
defendants was formed with the primary 
object of keeping the trade in their own 
hands and not with the intention of ruin- 
ing the trade of the plaintiffs. The asso- 
ciation, therefore, was not unlawful and 
there was no cause of action for a claim 
founded upon conspiracy. The plaintiffs 
are, therefore, not entitled to the relief 
claimed. 
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We accordingly dismiss this appeal with 
costs, including in this Court fees on the 
higher scale. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Oriminal Reference No 695 of 1930. 

Connected with No. 700 of 1930. 

February 23, 1931. 

Gbimwood Mbabs, C* J. and Sen, J. 

JOTI PRASAD GUPTA— Applicant 
versus 

EMPEROR— Opposite Party. 

Salt Act (XII of 1882)^8. 9 (a)-~Penal C$dc {Act 
XLV of 1860), 88. Id, 117— General Clauses Act (X 
of 1897), 3. 26 — Abetment of offence under Salt Act 
— Conviction under s. 117, Penal Code — Legality — 
Offences under Special Act and general law — 
Punishment. 

A person guilty of abetment of an offence under 
s. 9 (a) of the Salt Act may be convicted and 
sentenced under s. Il7 of the Penal Code where it is 
proved that the act amounted to an abetment of 
the commission of an offence by the public general- 
ly or by any number or class of persons exceeding 
ten. [p. 96, col. 2.] 

- Where there is nothing in the special Act to 
exclude the operation of the general criminal law, 
it cannot be inferred that there was an intention on 
the part of the Legislature to exclude it. [p. 9.^, 
col. 2 ] 

Under the General Clauses Act, s. 26, where an act 
in punishable under a general Statute, the offender 
could be proceeded with under either or both but 
could not be punished twice for the same act 
or omission which constitutes the offence. Em- 
poror V. Mohan Lai (1), dissented from, Proceedings of 
the High Court dated 22nd February 1876 (5\ Queen v. 
Ramchandrappa (7), Kumuda Prasad Mo::ujndar v. 
Emperor (S), Bhaldcandra Trimbak V. Emperor (ll), 
relied on. Chandi Prasad v. Abdul Rahman (2), Ram 
Nath Emperor (3), Emperor v. Abdul Hamid (4) 
and Segu Baliah v. Ramesameah (12), referred to. 
[ibid.] 

Order on reference eubmilted by the 
SeBsions Judge of Meerut, 88 per his letter 
No. 478— III, dated the lUth October, 19i0, 

Dr. K.N Katjubud Mesers. P, L, Banerji, 
R. C. Mitaly K, D. Malaviya and Vishwa 
Mittra, for the Applicant, 

The Qcvernment Ad locate, for the Crown. 

Judgment. — The person concerned in 
this criminal reference is one Joti Prasad 
Gupta, au Advocate of this Court, practia- 
ing at Meerut. On the i3th of April 1930, 
he made a speech on the Barafkbana 
ground at Meerut before an audience con- 
sisting of about ten thousand persons in 
which he urged them to break the Salt Law, 
He also sold certain packets of contraband 
salt said to have been manufactured at 
Qhaziabad He was prosecuted under s. 
9 (a) of the Salt Act (Act XII of 1882) and 
under s, 117 of the Indian Penal Code 


before a Magistrate First Olass and was 
convicted of both the ofiences. He was 
Bentenced to six months* rigorous impri- 
sonment under the former section and to 
eighteen months’ rigorous imprisonment 
under the latter section. The sentences 
were directed to run consecutively. 

Before the Magistrate Joti Prasad Gupta 
“took no part in the proceedings'*. He 
refused to say anything in his defence 
and declined to produce any evidence on 
his behalf. 

He preferred no appeal against his con- 
viction or sentence. 

On the 24th of September, 1930. an ap- 
plication was presented in the Court of 
the learned SeBsions Judge of Meerut by 
Mr. Baij Nath, President of the Meerut 
Bar Association in which he urged that 
Joti Pratad Gupta had been wrongly con- 
victed under s il7 of the Indian Penal 
Code and that his conviction and sentence 
under that section ought to be set aside 
End should be substituted by a conviction 
aud eentence under s. 9 (c) of the Indian 
Salt Act. The contention advanced was 
that where provision bad been made in cl. 
(r) of s. 9 for the punishment of abetment 
of offences under els. (a) and (6) of the 
said section, it would be illegal to convict 
a person under s il7 of the Indian Penal 
Code, Reliance was placed i^pon a deci- 
sion of the Chief Court of Oudh in Emperor 
V. Mohan Lai (i) In this case the Chief 
Court BUf tamed the contention which was 
put forward, set aside the conviction and 
sentence uuder 8 , li7 of the Indian Penal 
Code and eubstituled for it a sentence of 
six months' rigorous imprisonment under 
8. c) of the Salt Act, In view of the 
importance of the question at issue, the 
learned Sessions Judge has referred this 
case and the connected case to this Oourt 
for a clear pronouncement. The case bad 
been argued at great length before ue by 
Dr. Katju in support of the reference 
and by Mr. Uma Shankar Bajpai for the 
Crown who opposes the reference. 

Dr. Katju in support of his contention, 
has relied upon the decision of the Oudh 
Chief Court in Emperor v. Mohan Lai 
(1), Chandi Prasad v. Abdul Rahman (2), 
Ram Nath v. Emperor (3), Emperor v. Abdul 

(1) 128 Tnd. Gas. 221; A. I. R 1930 Oudh 497; 
7 O. W. N. 895; 32 Cr. L. J. 1U4; (1930) Or. Cas. 
1161. 

(2) 22 0. 131. 

(3) 84 Ind. Cas. 714; 22 A. L. J. 11C6; L. R. 6 A. 
25 Or.; 26 Or. L. J. 362; A. I. R. 1925 All. 230; 47 
A. 218. 
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Hamid (4) and a number of English 
authorities which have been considered 
by Mr. Justice Das in the last mentioned 
case. He has drawn our attention to s. 11 
of the Act and contenda that the offence 
under the Salt Act is one of a very special 
nature for which a Special Tribunal has 
been appointed under the Act and a 
special procedure provided Of the cases 
cited by him, the case of Emperor v. Mohan 
Lai (1) is directly in point and the facts 
of this case are parallel to the facte of the 
case now before us. Considerable emphasis 
has been laid in this case upon the fact 
that an act in contravention of the Salt 
Law is an offence under the Indian Salt 
Act, but is not an independent offence 
under the Indian Penal Code. Similarly 
the abetment of offences under ss. 9 (a) and 
(b) of the Salt Act is a substantive offence 
under s. 9 (c) of the said Act and punish- 
ment has been provided in the said Act for 
the abetment of the offences under ss. 9 (a) 
and 9 (b) We may note in passing, that 
before the Chief Court, it was 
“agreed on both sides that the act for the abet- 
ment of which these persons were convicted is not 
a separate offence under thejndian Penal Code, but it 
is an offence exclusively under the Indian Salt 
Act, 1882.’* 

From this, the learned Judges of that 
Court concluded that 
“it is to the former class of cases to which the 
provisions of s. 26 of the General Clauses Act apply, 
but the present case is of the latter class.” 

They further held that the principle of 
interpretation of Btatutee in such ciicuma- 
tances is generalia specialibus non derogant. 
They held, therefore, that where an act 
was an offence under a special law and the 
offence could be punished under that 
special law, the general law would not 
apply and this was the principle laid down 
in B. 5 of the Indian Penal Cede. In their 
view, B. y (c) embraced all abetmente com- 
ing under tie definition cf ‘abetment’ in 
the Indian Penal Code, no matter hew 
serious the character of the abetment. 
They cbeerved that, if for the eame act a 
peieon could be punit-hed under s 117 of 
the Indian Penal Code, and aleo be 
punished for the same Act under s. 9 of the 
Salt Act, this would lead to undesirable 
and absurd lesults. They, therefore, held 
that where an act was an offence under a 
special or local law for which punishment 
had been providea for in the special or 
local law, but the act in question had not 
been treated as a separate and independent 
(4) 68 Ind. Oas. 945; 2 Pat. 134; 3 P. L. T. 585; 
(1922) Pat. 274; 4 U. P. L. R. (Pat ) 79; 23 Or. L. 
J. 625; A. 1. JR. 1923 Pat. 1; 1 Pat. L. R. 199 
IF. B.). 


offence under the Indian Penal Code and 
no punishment had been separately pro- 
vided for in that Code, the offence was 
exclusively punishable under the special 
or local law and not under the general 
criminal law. 

Tne learned Government Advocate does 
not agree to the correctness of the data 
which appear to have been agreed to or 
assumed before the Ohief Oourt. The 
position calls for a detailed and careful 
examination. 

Laws regulating the manufacture of salt, 
appear to have been made at a very early 
period of the British rule in this country. 
We emphasise the fact that Act XII of 1882 
did not for the first time declare certain 
acts done in contravention of that Act or 
of any rule made thereunder to be offences 
which were punishable by fine or imprison- 
ment for non-payment of fine. Similar 
provisions were made in ss. 4 and 7 of Act 
XI7 of 1813 which was applicable to the 
North Western Provinces of the Presidency 
of Bengal. Section 4 ran thus : 

“And it is further enacted that from and after the 
Ist day of September, 1843, the manufacture of aliment- 
ary salt throughout the North Western Provinces 
of the Presidency of Bengal without the express 
sanction of the Government is prohibited; and that 
any person engaging in the manufacture of such 
salt, or preparing or causing to be prepared works 
for the manufacture of such salt without such sanc- 
tion and all zemindars or other proprietors of land, 
or their agents conniving at such illicit manufacture, 
shall on conviction by the Magistrate, within the 
limits of whose district tho.offence may have occur- 
red, be punished by a line not exceeding Ks. 500, 
and, on non-payment of such fine by imprisonment 
not exceeding six months with or without hard 
labour, and that all works at which such manufacture 
was often conducted, or which have design for such, 
manufacture shall be destroyed, and any salt which, 
may be manufactured or stored thereat shall be seized 
and confiscated.” 

Section 7, inter alia, provided for the 
offence of abetment and was expressed in 
followinfir words: — 

“And it is further enacted that all persons evad- 
ing or attempting to avade the payment of the duties 
imposed by this Act, and all persons aiding or 
abetting such attempts or evasions or in any manner 
acting in contravention of the Act, or of any order 
made and issued under the provisions thereof and 
all zemindars and other proprietors of land or their 
agents, who shall wilfully connive at such attempts 
or evasions or aiH such acts shall on conviction oy 
the Magistrate within the limit of whose district 
the offence may have occurred, be punished by a 
fine not exceeding Rs. 500 and on non-payment 
thereof by imprisonment not exceeding six months 
with or without hard labour.” 

The infraction of the Salt Law and the 
abetment of certain offences under the 
Salt Law were, therefore, offences under 
Act XIV of 1843 and were punishable with 
fine or with imprisooment for non-pa^ 
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tuent of fine. Under Act XU of 1882 
they continued to be ofiences, but the sen- 
tences provided for the ofiences are slight- 
ly different as would appear from the 
following text of s, 9 of the Act : — “Who- 
ever commits any of the following offences 
(viz) (a) does anything in contraven- 
tion of this Act or of any rule made here- 
under; (t) evades payment of any duty or 
charge payable under this Act or any 
such rule ; or (c) attempts to commit or 
abets within the meaning of the Indian 
Penal Obde, the commission of any of the 
offences mentioned in els. (a) and (6) of this 
section, shall, for every such offence, be 
punished with fine which may extend to 
Bs. 500, or with imprisonment for a term 
which may extend to six months, or with 
both." 

The general criminal law of the land is 
to be found in Act XLV of I860, which 
received the assent of the Governor General 
in Council on the Gth of October, 1860. 
It has been provided in s. 40 of the Indian 
Penal Code that the word “ofience" in s. Il7 
of the Code denotes a thing punishable un- 
der this Code or under a special or local law 
as hereinafter defined. This provieion was 
not to be found in the Penal Code as ori- 
ginally enacted but was introduced for 
the first time under Act XXVII of 1870. 
The effect of this section is to make every 
thing punishable under a special law an 
offence within the meaning of the Indian 
Penal Code, The object of the amend- 
ment was to enlarge the scope of the 
Indian Penal Code by making ofiences 
under a special law also ofiences under the 
Indian Penal Code. The result, therefore, 
was that ofiences under the Excise Act 
(Act XII of 1896), under the Indian Post 
Office Act (Act VI of 1898), under the 
Explosive Substances Act (Act VI of 1908) 
or the Police Act (Act V of 1861) or under 
the Registration Act, became also ofiences 
under the Indian Penal Code. In these 
Acts, the abetment of certain ofiences has 
been provided for as a substantive offences. 
We refer to s. 59 of the Exche Act, to s. 7u 
of the Post Office Act, s. 12 of the Explo- 
sives Act, 8. 6 of the Explosive Substances 
Act, 8. 82 of the Registration Act and s. 
36 of the Police Act. If, therefore, we read 
B. 40 in conjunction with the relevant penal 
sections of the special or local Acte, the 
following facts will have to be deduced : 
(1) that all acts or omissions in con- 
travention of special or local Acts which 
are punishable under the said Acts, fall 
under the definition of ‘offences’ in the 


Indian Penal Code; (2) that all abetments 
of ofiences which are ofiences under the 
special or local Acts and are punishable 
under the said Acts, also fall under the 
definition of ‘offences’ in the Indian Penal 
Code. 

In this connection, s. 40 of the Indian 
Penal Code should be read in conjunction 
with 88 2 and 5. Section 2 expressly pro- 
vides that every person shall be liable to 
punishment under this Code and not otAer- 
wiie for every act or omission contrary 
to the provisions thereof of which he shall 
be guilty etc. The effect of s. 6 is to qualify 
the general repeal indicated in s. 2, by 
expressly declaring that offences defined 
and provided for by special and local laws 
continue to be ofiences and are punishable 
as such. Section 5 clearly declares that 
the Indian Penal Code is not intended to 
repeal, vary, suspend or affect any of the 
provisions of any special or local law. 
The one enactment has not the effect of 
repealing the other. The two co exist 
without conflict. In order to leave no 
doubt on this point the law on the subject 
has been declared by the express provieion 
of s. 26 of the General Glauses Act which 
provides that where an act or omission 
constitutes an ofience under two or more 
enactments, then the offender shall be 
liable to be prosecuted and punished under 
either or any of those enactments, but 
shall not be liable to be punished twice 
for the same ofience. It is clear, there- 
fore, that where an act is punishable under 
a special law and also under a general 
Statute, the offender could be proceeded 
with under either or both but could not 
be punished twice for the same act or 
omission which constituted the ofience. 
Where there is nothing in the special Act 
to exclude the operation of the general 
criminal law, it cannot be inferred that 
there was an intention on the part of the 
Legislature to exclude it. We accept the 
following statement of law in Halsbury’s 
Laws of England (Vol. XXVII, page 168): — 

"Tke general law of the country is not altered by 
special legislation made without particular reference 
to it, though a Statute passed for a particular 
purpose must to far at that purpote exUndt over- 
ride general enactments". 

It was BO held by the Madras High Court 
so far back as 1876 Proceedings of the High 
Court dated 22nd February 1876 (5), “The 
ordinary criminal law is not excluded by 
Regulation VII of 1817 or of Act XX of 
1860 (vide s, 20). The permission of the 

1 65 . 
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Board of Revenue or of the Oommittees 
required only for the procedure prescribed 
in the special Acts, and these special 
provisions cannot be taken out of the 
Acts, and applied as a restriction to the 
ordinary operation of the Criminal Law. In 
Qmen v. Hassm Ali{^) it was held by 
Turner J. that on the same facts the com* 
viction and sentence under s. 2/ of the 
Cattle Trespass Act (Act I of 1871) and 
8. I(:i9 of the Indian Penal Code was illegal. 
The conviction and sentence under s. 27 
were quashed but the conviction under 
0 . 169 was maintained but the sentence 
was reduced. 

In Queen v. Ramchandrappa (7), it 
was held that the provisions of the Indian 
Penal Code were not in conflict with those 
of the special law, and effect might 
therefore, be given to both. It was observ- 
ed in passing that in ordinary cases ivhere 
there were no aggravating cirdumstarices , the 
Village Munsif or Civil Court would act 
discreetly in employing the special powers 
conferred on it under s, 15 (6j ands 16 (3) 
of Regulation IV of 1816, but if a charge 
was instituted in a Criminal Court under the 
Indian Penal Code, it must be dealt with 
by that Court. In Kumuda Prasad Mozani' 
dar V. Emperor (8), a Bench of the Calcutta 
High Court took much the same view as 
was taken in the last mentioned case that 
orainarily it was desirable that when an 
Act or omission was made penal by two 
Acts, one general and the other special, the 
sentence should be passed under the special 
Act. The learned Judges referred to the 
rule quoted by Lord Esher in Lee v. 
Danger (9): 

“if one statuU made the doing of an Act felonious 
and a subsequent Act makes it only penal, the latter 
is considered as the virtual repeal of the former,” 

After quoting this passage they made 
the follovring obasrration relating to this 
rule : 

“We are not, however, disposed now to laydown 
broadly in this country, that in every case a special 
penal law repeals by implication a previously 
existing general law relating to an oilence of the 
saime nature, and in this case it is not necessary for 
US to do so. If we were to do so, we might infringe 
the rule of interpretation in s. 36 of the General 
Olauses Act. We are not also disposed to accept Mr, 
fioy’s contention that tho penal provisions of the 
Indian Railways Act areaelf-contain edandthe punish- 
ment for acts and omissions regarding a Railway 
Administration in India must be iuhictod under this 

(6) 5 N. W. P. 49. 

(7) 6M.249. 

( 8 ) 11 0. W. N. 100. 

(9) (1867) 2 Q. B. 337 at p. 348; 6l L. J. Q. B. 
780; 66 L. T. 548; 40 W, R. 469; 59 J. P. 678. 
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Act only. The penal provisions in the Act are not 
obviously exhaustive and there is nothing in the 
Act itself or any other enactment in force in India 
which excludes the operation of the general laws in 
force as to offences which are not punishable under the 
Act.” 

We are entirely in accord with the view 
Bet out abc V J. 

Oar atteutiou wai called to the legal 
maxim referred to in the judgment of the 
Oaief Court and to a number of Eaglish 
authorities which have been dealt with 
in the judgment of Mr. Justice Oas in 
Emperor v. Abdul Hamid (4). We may 
mention at once that we consider that 
very different conditions prevail in the 
two countries Here in this country, where 
we have got definite stalutep, we have to 
follow the sam^ Tne rales or the Common 
L^w of England or the legal maxims em- 
bodying certain judicial principles, however 
wholesome they may be, cannot be en- 
grafted upon the Indian Penal Code. In 
order to consider whether or not the offences 
referred to in B 9 of the Indian Salt Act, 
are, upon the fulfilment of certain con- 
ditions, offences under 8. 117 of the Indian 
Penal Cole, we have to consider e. .'9 of 
the Salt Act and read the same in con- 
junction with ss. 2, 5, 40 and 117, of the 
Indian Penal Code, 

Considerable emphasis has been laid upon 
the fact that acts or omissions which amount 
to a criminal offence under the Salt Act 
have not been incorporated into the body 
of the Indian Penal Code as separate or 
distincli offences. We agree that it is so, 
but we are clearly of opinion that this 
makes no difference. It would have made 
the Indian Penal Code extremely cumbrous 
if the offences under the various special 
and local Acts were included as separate 
offences under the Indian Penal Code and 
puaishments separately provided for them 
in the said Code. To avoid repetition, pro- 
visions have been made in the Indian 
Penal C^de with reference to offences 
generally anl distinct punishment has 
been provided for them in ss. 109 to 117 
of the Indian Penal Code. Where abet- 
ments of offences under the special or local 
Act satisfy the conditions of ss. 109 to 117| 
all the ingredients constituting an offence 
are complete, and there does not appear 
to be any reason why a person against 
whom all the ingredients of these offences 
are present should not be convicted under 
those sections. It would, of ciurse, be 
improper if for the same Act a person were 
to be convicted twice, i. e., once under the 
special law and again under the Indiau 
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Penal Oode. But it is perfectly clear that, 
although in view of p. 26 of the General 
Olauees Act he could be prosecuted and 
convicted both under the special enact- 
ment and also the general law, he could 
be punished only once either under the 
former or the latter. 

Act XII of 1882 is not a self contained 
Act. The offences enumerated therein 
are not exhaustive. The number of offences 
under the Salt Act becomes enlarged hav- 
ing reference to the provision of s. 40 read 
with ss. 2 and 5 of the Code which we 
have already referred to. The offences 
mentioned in s. 9 of Act XII of 1882 were 
not new offences. They were offences 
under the Salt Act of 1843 When the Penal 
Code was amended in 1870, the ambit of 
8. 117 became enlarged so as to include 
within its scope the offences under s. 9 of 
of the Salt Act, The result was that 
where an offence under s. 9 (u) by the public 

generally or by a number of persons 

exceeding ten was abetted, it satisfied all 
the conditions of an offence under s. 117 
of the Indian Penal Code. 

Dr. Katjuhas relied up m the judgment 
of Das, J., in Emperor v. Abdul Hamid (4) 
in which that learned Judge ruled that no 
person could be convicted under s.Kl of 
the Indian Penal Code for an offence in 
contravention of ss. 30 and 30 (a) of the 
Police Act (Act V of 1881). We may 
mention here that the view of Das, J , was 
not shared by his two colleagues on the 
Bench. The learned Judge was of opinibn 
that the offence in question was a new 
offence and not an offence under the 
general law. He relied upon a number of 
English authorities including a passage 
from Hawkins’ Pleas of the Crown, Book 
II, page 25, s. 4 which ran as follows : — 

‘‘Also where a Statute makes a new offence which 
was in no way prohibited by the Common law, and 
appoints a peculiar mannor of proceeding against 
the offender as by commitment, or action of debtor 
information, etc., without mentioning an indictment, 
it seems to be settled to this day that it would not 
maintain an indictment, because mentioning the 
other methods of proceeding seem impliedly to ex- 
clude that of indietment.'^ 

Reliance was also placed upon the judg- 
ment of Lord Herschell, L. 0. in Institute 
of Patent Agents v. Joseph Lockwood (10). 
Following that decieion, Mr. J uatice Das 
observed as follows : — 

“Here also for the first time a new offence has been 
created. But for the enactment treating that offence, 

(10) (1194) A. 0. 347 at p. 261; 63 L. J. P. 0. 
74; 21 R.(Ot.of Sess) 11 ; 31 «c. L.R. 942; 2 Sc. L. 

T. 106 . 


the respondent has done nothing of which anybody 
would have a legal right to complain either civilly 
or criminally. The Legislature having created that 
new offence has prescribed the punishment for it, 
namely, a penalty of Rs. 200. If, as the Lord Chan- 
cellor pointed out, the mode ©f procedure and the 
amount of penalty are often regarded by the Legis- 
lature as of the utmost importance when they are 
creating new offence, can it be doubted for a single 
moment that the proper procedure was to proceed 
under the Act and not by indictment under the 
general law? In my opinion, the respondent could 
not bo convicted under the Penal Code for an offence 
committed under the Police Act.” 

It is to be observed that s. 26 of the 
General Clauses Act was not brought to 
the notice of the learned Judge. 

It is further to be added that the Salt Act 
(Act XII of 1882) does not provide for a 
distinct procedure for trial of offences 
under that Act. 

Section 11 of the Salt Act does not pro- 
vide for or prescribe any rules of procedure. 
It provides that the case cannot be in- 
stituted except on the complaint of a 
particular officer and also prescribes a 
period of limitation for such complaint. It 
also provides that offences under the Act 
were triable by Magistrates exercising 
powers not less than those of a Magistrate 
of the Second Clasp. The procedure to be 
followed for trial of cases under the Act 
is the Code of Criminal Procedure. We 
have already noticed that the offences 
under ActXII of 1882 were not new offences; 
nor could the offences under the Act 
be restricted to those enumerated 
in 8. 9 of the Act. The case of Abdul 
Hamid was decided by Mullick and Coutts, 
JJ , on different lines. They were of opinion 
that Abdul Hamid could not be con- 
victed under s. 141 of the Indian Penal 
Code because there was no evidence that 
he was aware that any breach of the noti- 
fication had been committed. The Patna 
case was considered by a Bench of the 
Bombay High Court in Bhalchan- 
dra Trimbakv. Emperor (11). We are in 
accord with the view expressed by the 
learned Judges, at pages 439 and 443.* 

Dr. Katju also referred to Ram Nath v. 
Emperor (3). Babu Ram Nath who was 
a practising Mukhtar at Agra was con- 
victed by a First Claes Magistrate under s. 
465 of the Indian Penal Code read with 
B. 114 of the same Code and sentenced to 
undergo one year’s simple imprisonment. 
The offence alleged against him was that 

(11) 123 Ind. Oas. 497; A. I. R. 1929 Bom. 433; 
31 Bom. L. R. 1151; lad. Rul. (1930) Bom. 209; 31 
Or.L.J. 495; 54 0.35. 

*p.gMol A. I. R. Ii29 Bom. — 
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he*ab6tted[tlie falee peisoxiation of a voter 
named Hari Shankan It was contendeci on 
hia behalf that his conviction under s. 465 
of the Indian Penal Code was illegel and 
that he should have been convicted under 
B. 171 (f) of the same Code, Effect was 
given to this contention and it was ruled 
that where there were two provisions, one 
apecific and the other general, the specific 
provision ought to be applied in preference 
to the general one. The learned Judge 
observed : 

“If this view be correct, the ofTence committed 
muBt be treated as one under s. 171 (/) of the Indian 
Penal Oode in preference to s. 465.” 

No reasons have been given for this view 
and no authorities cited. The case more- 
over is distinguishable, because the offence 
did not fall under the two enactments. 
Chandi Prasad v Abdul Rahman (2), ap- 
pears to have been a special caee. The 
learned Judges were of opinion that the 
Municipal Act was intended to be complete 
in itself as regards ofiences committed 
against the Municipal Commissioners and 
there was no indication in the Act to make 
a delinquent also liable to punishment 
under the Indian Penal Code. In the 
present case, we have got to consider whe- 
ther there is anything in the special Act, 
viz.f Act XII of 1882 to exclude the opera- 
tion of the general criminal law as con- 
tained in the Indian Penal Code, Such an 
intention cannot be presumed. The in- 
tention can be inferred either from express 
words of the text or by necessary impli- 
cation. It could never have been the 
intention of the Legislature to repeal 
offences providing for heavier punishments 
merely by reason of the fact that a minor 
penalty had been provided for in this 
special Act. If we hold otherwise, the 
result would be that many offenders must 
escape punishment under the Indian 
Penal Code, because a minor penalty for 
those offences had been provided by special 
enactment. Offences of abetment under 
the Indian Penal Code are of various 
character and punishments have been 
provided for, which vary in degree accord- 
ing to the nature and character of the 
crime. These various forms of abetment 
have not been provided for either in the 
Salt Act or any other special or local 
enactments. They fall as we have shown 
under the general law. 

In 42 Ind. Cas. 608 [Segu Baliah 
v. N. Ramasamiah (12)J, the same set 
of acts constituted an offence under 


0 . 43 of the Provincial Insojivency Act 
(Act III of 1907) and also under ss. 421 
and 4:4 of the Indian Penal Code. It was 
argued that s. 43 virtually repealed 
ss. 421 and 424 of the Indian Penal Code, 
It was held in this case that where a 
special enactment dealt with an offence 
similar to an offence dealt with by a general 
enactment, it did not follow that the pro- 
visions of the general enactment had been 
repealed to that extent. The Calcutta case 
of Chandi Prasad was cited but was not 
followed. It is pointed out that 9. 26 of 
the General Clauses Act was not brought 
to the notice of the learned Judges There 
appears to be very good reason for it, 
because s. : 6 did not apply to a case where 
the offences charged were not under two 
separate enactments, but were two separate 
offences under the same enactment. 

Upon a consideration of the text of the 
variousiStatutes before us and the authorities 
dealing with the eame, we unhesitatingly 
come to the conclusion that a person 
guilty of abetment of an offence under s. 9 
(a) of the Indian Salt Act may be con- 
victed and sentenced under s. 117 of the 
Indian Penal Code where it is proved that 
the Act amounted to an abetment of the 
commission of an offence by the public 
generally or by any number or class of 
persons exceeding ten. We hold, therefore, 
that Joti Prasad Gupta has been properly 
convicted and sentenced under s. 117 of 
the Indian Penal Code. 

Dr. Katju has urged a plea for the 
reduction of sentence. This point is not 
covered by the reference. Joti Prasad 
Gupta has preferred no application to this 
Court for reduction of sentence. The plea 
of reduction has not been urged by Dr. 
Katju on instructions received from Joti 
Prasad Gupta. We consider that the 
offence committed by him was of a serious 
character. In view of all the circumstan- 
ces, we refuse to interfere with the sen- 
tence. 

The result is that we reject the reference. 

A. Reference rejected. 


(19) 49 Ind. Cm. 606. 
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PRIVY COUNCIL. 

Appeal from the Oadh Chief Cou . 

December 15, 1931, 

VliCODNT DrNRD.N, Silt LaNCBLOT 
SANDHkfON AVD Sir Gboeob Lowndes. 
MOHAMMAD EJAZ HUSAIN and another 
— Apdellants 

V^T8U8 

MOHAMMAD IPTIKHAR HUSAIN 

AND OTBBR6— Rb8PONDBNT0. 

Muhammadan Law—Giiardianship— Mother— Right 
to refer to arbitration dispute relating to immovable 
property of minor children— Family arrangement. 

Under the Muhammadan Law the mother as the 
de facto guardian of her minor children is not com- 
petent to enter on their behalf into an agreeinent to 
refer to arbitration disputes relating to the distribu- 
tion of their father’s estate so as to make the award 
binding upon them as to their share in such im- 
movable property. She is equally incompetent to 
%gree to the disposal of her infant children’s share in 
my part of the immovable property of their father by 
adopting an award made on a reference made by her 
md by calling the transaction a family arrangement, 
Imambandi v, Mutsaddi (1), applied. Mohsi-ud-Din 
A.hmad v. K, Ahmad (2), referred to.[p. 100, cols. 1 & 2.J 


97 

Mefisrs. hj. B, Raikes, K. C, and A. P. Ptu* 

nellJoT the Appellant. ^ ^ 

Messrs S HyctM and J , M, PvmglCf lor the 

Respondents. 

sir Lancelot Sanderson.— This is 
an appeal by the plaintiffs in the suit agajost 
a judgment and two decrees of the Ohief 
Court of Oudh, dated the 18th Oct^er, 
1928, which reversed the decree of the 8ub> 
ordinate Judge, dated the 17th Januwy, 
1928, as amended by hie order dated the 8th 

March, 1928. , „ u 

The suit was brought by Mohammaa 
Ejez Husain and his sister Khaliq-un-nisa 
against their full and half-brothers and 
sisters, their mother Faiysz un-nisa and 
Hamid- un niso, the wife of Amir Hesan, the 
defendant No. 4. ... 

The relationship belweeen the parliee to 
the suit appears from the pedigree which 
was attached to the judgment of the Ohief 
Court, and which is as follows:— 
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GHULAM ASHRAF. 




Mohammad Sharif 

I 


Mohammad Zarif 


Nasir-ud-din, 

Umpire. 


Fasih-ud-din. 


Ist wife, sister of 
Tawauger Ali 


Amir 
Hasan 
(defendant 
No. 4) 

Hamid-un- 

nisa 

(defendant 
No. 8). 


Wahid-un- 

nisa 

(defendant 
No. 6), 
wife of 
Sakhawat 
Ali, son of 
Tawanger 
Ali. 


Mohammad 

Husain 




2nd wife, 
(defendant No. 7), 
daughter of 
Tawanger 
Ali 


Habib-un- 

nisa 

(defendant 
No. 5), 
wife of 
Munir 
Husain, son 
of Tawanger 
Ali, 

P. W. No. 11. 


— 

Daughter 
(married to 
Mohammad 
Ashraf, 

D. W. No. 14). 


Fazal Ashraf, 
D. W. No. 17 


Mohammad 

Ashraf 

(son-in-law 

of 

Mohammad 

Husain), 

D. W. No. 14. 


r 

Ejaz Husain 
(plaintiff No. 
1 ). 


Khaliq -un-nisa 
(plaintiff No. 
2 ). 


Mohammad 

Iftikhar 

Husain 

(defendant No. 

1 ). 


Mahmood 

Husain 

(defendant No* 

2 ). 


Ikram Husain 
(defendant No. 
3 


Ifift — 7 
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The suit was brought for a declaration 
that an agreement dated the 25th March, 
and an award dated the 2nd April, 
1912, were null and void and inoperative 
and for a partition of certain properties 
alleged to have been the properties of the 
plaintiffs’ father, Mohammad Husain. 

The learned Subordinate Judge, who 
tried the suit, made a decree in the plaint- 
iffs* favour: this decree was subsequently 
amended on an application for review, and 
it was thereby directed that the plaintiffs 
should get from the defendant No 4 (i. e., 
Amir Hasan) a 2.1-ll4th share, first, out of 
the sum of lie. 25, 5:i6, being the capitalis- 
ed value of a factory, and, secondly, a 
declaration of their rights to that extent out 
of the property No. 10 of the plaint List A, 
in so far as it was left ; — 

. . after meeting cluiuis of llic original owners 
and tho acquisition by the Improvement Trust, and 
also out of the property No. 20 of thelisl, which is 
family graveyard. i’oRsession over the shaie-out 
of the property No. 10 can be obtained only after 
redemption of the mortgage assigned to the defend- 
ant No. 4 {vide Ex. 11), the trust compensation money 
being taken to have satisfied pro rata a part of this 
mortgage-debt. 

“ Plaintiffs shall further get interest on the amoupt 
under the first head at tlio rate, of Ks, 12 per cent. })cr 
annum from 4tli March, 1912, to the date of re- 
alisation Costs on parties, A preliminary decree 
for partition to be prepared in those terms.’’ 

From this decree both Amir Hasan, de- 
fendant No. 4, and the plaintiffs appealed 
to the Chief Court of Oudh. 

The learned Judges of the Chief Court 
allowed the appeal of Amir Hasan and dis- 
missed the appeal of the plaintiffs. The 
result was that the plaintiffs’ suit was die- 
missed, the Chief Court diiecting that the 
parties should bear their cwn costs in both 
Courts. 

These are the decrees from which the 
plaintiffs have appealed to His Majesty in 
Council. 

Amir Hasan has died since the decree of 
the chief Court was made, and his repre- 
sentatives are now on the record, and they 
are the only respondents contesting this 
appeal. 

The material facts ore as follows. — 
Mohammad Husain, the father of the 
plaintiffs and of the defendants Nos. 1 to 6, 
died on the 4th March, 19: 2 
On the 25lh March, 19j2, an agreement of 
reference to arbitraticn was executed by 
Amir Hasan (the fourth defendant), his two 
sislers (defendants Ncs. 5 and 6', and Kai- 
ysz-un ni^a (defendant No. 7), who was the 
Buiviving widow nf Mohammad Hussain, 
and the mother of the plaintiffs and the 
defendants Noe. 1, 2 and 3. 
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The plaintiffs and the defendants Nos. 1, 

2 and 3 were Diinors at the date of the 
agreement, and their mother purported to 
execute the agreement for herself in person 
and as guardian in the capacity “of the real 
hj other * on behalf of the plaintiffs and her 
other minor children. By the said agree- 
ment all matteiB in dispute were referred 
to two arbitrators and an umpire, who were 
named in the said agreement. 

One of the issues raised at the trial was as 
follows: — 

“(1) Did Moliaminad Husain constitute the defend- 
ant No. 7 a.s guardian of tho person and property of 
plaintiffs as well as of defendants Nos. 1 to 3. If so, 
with wiiat effect" 

This issue was answered in the negative 
by the learned Subordinate Judge, and his 
decision in this respect was approved by the 
Chief Court. 

It has not been argued before the Board 
that these findings were wrong, and the ap- 
peal must, therefore, be decided upon the 
aseumptioii that Faiyaz un niea was not 
appointed by Mohammad Husain guardian 
of thepeieon and property of the plaintiffs. 

Further, it is to be noted that at the date 
of the ft in cgrecDunt Faiyez-un niea had 
not been appointed guardian of the person 
and property of her minor children by the 
Court. 

On the 3rd of April, 1912, the arbitrators 
with the concurrence of the umpire, made 
their award iu writing. They decided : — 

“(1) That tlie proi'ierties acquired by the deceased 
in the name of lua wife, haiyaz-un-nivsa, defendant 
No 7, belonged to her as lier separate properties and 
that she Ava.s entitled to tliosii ])ro])erties: (2) that the 
properties acquired by the deceased in tho name of 
Amu* Hasan, defendant No. 4, were his separate 
properties and that ho was entitled to them; (3) that 
the factory known as tho \dctor Ice and Flour Mills, 
situate at Hagh Sherjaiig, City Lucknow, was given 
at Amir Hasan by the deceased during his lifetime 
and the same belonged to him, and (4)that the remaining 
properties should be distributed among the several 
heirs according to their Jegal shares under the Muham- 
madan Law,’ 

The award was carried out and acted 
upon until the filing of this suit. 

On the Jhth July, 1912, Faiyaz un-nisa filed 
an application in the Court of the District 
Judge of Lucknow under s. 10 of the Guar- 
dians and Wards Act (VIII of 1890), pray- 
ing for a certificate of guardianship of the 
person and property of her minor children, 
including the plaintiffs. 

On the 18th September, ri’12, the certifi- 
cate was issued. 

The plaintiff, Mohammad Ejaz, attained 
his majority on the 21et October, i923. 

The plaintiff, Khaliq-un-niea, attained her 
majority on the 8th October, 1925. 



136 I. 0. 1932 MB. BJiZ H08A1N V. MB. IPTIRHAB HTT8AIN. 


The suit was instituted on the 20th Octo- 
ber, 1926, just within three years from the 
date on wbiuu the drat plaintiff attained 
his majority. 

In the suit many issues were raised, but 
it is not necessary to refer to them all. 
Both the Courts in India held that the 
properties acquired by Mohammad Husain 
in the names of Faiyaz un-nisa and Amir 
Hasan belonged to the two last-mentioned 
persons respectively, and on these matters 
they agreed with the decision of the arbi- 
trators. No question arises in this appeal 
with respect to these properties. 

It is material, however, to note that at the 
time of the arbitration the interest of 
Faiyaz-un nisa and that of her minor child- 
ren were not identical with respect to the 
properties standing in her name, for if the 
arbitrators had come to the conclusion that 
Faiyaz un-nisa was holding these properties 
benami for her husband, as alleged, the 
minor children would have been entitled 
to their respective shares therein. 

Both Oourts in India decided the issue as 
to the factory known as the Victor Ice and 
Flour Mills in the plaintiffs' favour. Dis- 
agreeing with the award in this respect, 
they held that the alleged oral gift of the 
factory by Mohammad Husain to Amir 
Hasan had not been established, The con- 
current findings in respect of this issue 
have not been disputed in this appeal. It 
must, therefore, be taken for the purposes of 
this appeal that the said factory was part 
of the estate of Mohammad Husain at the 
date of hie death and that, subject to the 
question hereinafter to be considered, the 
plaintiffs, as two of his heirs, are entitled to 
their respective shares in the said factory. 

There is no dispute as to the shares to 
which the plaintiffs are entitled in the prop- 
erties of their father, viz., ll-lOIths in 
respect of the first plaintiff, and Z-lOIths in 
respect of his sister, the second plaintiff. 

The main issue raised in the Oourt of the 
Subordinate Judge was whether Faiyaz-un- 
nisa, acting on behalf of her minor child- 
ren, the plaintiffs, was competent to refer 
to arbitration the matter of the division of 
the assets of Mohammad Husain and ques- 
tions connected therewith, and consequent- 
ly whether the plaintiffs were bound by the 
award, 

The Subordinate Judge decided this 
issue in favour of the plaintiffs, on the 
ground that Paiyaz-un-nisa, the mother of 
the plaintiffs, had no authority to refer, so 
as to bind the plaintiffs. 

He was of opinion that otherwise the 


award did not appear to be perverse, un' 
fair or influenced by any Corruption or mis' 
conduct of the arbitrators. 

The learned Judges of the Chief Oourt 
agreed with the conclusion of the Subordi- 
nate Judge on this issue and held that 
the agreement to refer to arbitration exe- 
cuted by Faiyaz-un-nisa on behalf of her 
minor children could not be considered 
binding on them and that the award, if 
looked at from that point of view, must 
be held to be an inoperative document. 

The learned Judges of the Chief Oourt 
however, were of opinion that the scheme 
of distribution promulgated in the award, 
and which the learned Subordinate Judge 
had found to be in no way perverse or 
unfair or influenced by any corruption or 
misconduct of the arbitrators, and which 
had been followed without any objection 
whatever for a long period extending over 
fourteen years, could well be recognised 
as a family settlement, and they stated 
that they were extremely reluctant to dis- 
turb the arrangement arrived at so far 
back as April, 1912, 

Their Lordships appreciate the reluc- 
tance felt by the learned Judges, in view 
of the time which had elapsed since the 
arbitration and award. But the plaintiffs, 
on the death of their father, became en- 
titled to their respective shares in his 
estate, and in view of the findings of both 
Oourts in India it must now be taken 
that the above-mentioned Ice and Flour 
Factory was part of the immoveable pro- 
perty of Mohammad Husain, in which the 
plaintiffs were entitled to share, and yet 
by the award it was allotted to Amir 
Hasan as being his own property. The 
award in this respect, when carried out, 
amounted to an alienation of the plaintiffs 
shares in that property, to which being in- 
fants they could not consent, and unless 
Faiyz -un-nisa, their mother, had authority 
to act on their behalf and was.competent to 
enter into the alleged arrangement by which 
the said alienation was effected, the infant 
plaintiffs’ shares in the said property could 
not be affected. 

The learned Judges held that Faiyaz-un- 
nisa, although she was at the time of the 
agreement the "de facto" guardian of the 
plaintiffs, who were then minors, had no 
power to deal with their property, and con- 
sequently that she had no authority to 
enter on their behalf into the agreement to 
refer the disputes to arbitration, which, ^ if 
acted upon, would necessarily affect the im- 
moveable property of the infant plaintiffs. 
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If Faiyaz-un-uisa was not competent to 
deal with the immoveable properly of the 
plaintiffp, by referring the disputes relat- 
ing to the distribution of their falhei's 
estate to arbitration, and if the award 
made on such arbitration was not binding 
on the plaintiffs, it is diflScult to see how 
Faiyaz un niea could be competent to effec- 
tuate that distribution and to make the 
provisions of the award binding upon the 
infant plaintiffs merely by calling that 
which was contained in the agreement and 
the award a family arrangement. 

Their Lordships are of opinion that if 
Faiyaz un nisa was not competent to enter 
into the agreement of reference so as to 
bind the plaintiffp, who were minora at 
the time, with respect to their share in 
the immoveable property of their father, 
it must follow that she was equally incom- 
petent to agree to the disposal of the in- 
fant plaintiffs* share in any part of the 
immoveable property of their father by 
adopting the award and by calling the 
transaction a family arrangement. 

It is therefore necessary (o consider the 
question whether Faiyaz un-niea had au- 
thority to enter into the agreement of re- 
ference on behalf of the plaintiffs who 
were minors at the time. 

It has already been stated that Faiyaz- 
un-nisa was not appointed guardian of the 
person and property of the minor children 
by Mohammad Husain, and that at the date 
of the agreement of reference she had not 
been appointed guardian by the Court. 

At the time, therefore, of the agreement 
to refer she was not the legal guardian of 
her infant children, but merely the custo- 
dian of them. The provisions and princi- 
plesofthe Muhammadan Law which govern 
this matter were stated in the judgment 
of Mr. Ameer Ali when delivering the de- 
cision of this Board in Imamhandi v. MuU 
B%ddi, (1). At page 83* the following 
passage is to be found: - 

‘‘It ia perfectly clear that under the Muhammadan 
Law the mother is entitled only to the custody of the 
person of her minor child up to a certain age accord- 
ing to the sex of the child. But she is uot the 
natural guardian; the father alone, or, if he bo dead 
his executor (under the Sunni Law) is the legal 
guardian. The mother has no larger powers to 
deal with lier minor child’s property than any out- 
sider or non-relative who happens to have charge for 
the time being of the infant The term ‘de iacto 
guardian’ that has been applied to these persons is 
misleading; it connotes the idea that people in charge 


of a child are by virtue of that fact invested with cer- 
tain powers over the infant’s property. This idea is 
quite erroneous, and the judgment of the Board in 
Mata Din v. Ahmed Ali (2) clearly indicated it.” 

At pages 1^4 aud 8c»* there are other 
material uaspagef , which are as follows: — 

‘‘As already observed, in the absence of the father, 
under the Sunni Law, the guardianship vests in his 
executor. If the father dies without appointing an 
executor av&si) and his father is alive, the guardian- 
ship of his minor children devolves on their grand- 
father. Should ho also be dead and have left an execu- 
tor, it vests in him. In default of these de jure guar- 
dians, the duty of apj)ointing a guardian for the pro- 
teclion and preservation of the infant’s property devo- 
lves on the Judge as the representative of the Sovereign: 
Baillie’s Digest (Ed. 1875j, p .hyO; Hamilton’s Hedaya 
vol. 4, bk 52, c. 7, p. 555 No one else has any right 
or power to intermeddle with the property of a 
minor except for certain specified purposes, the 
nature of which is clearly defined. But the powers 
of even the de jure guardians are confined within 
legal limits. For example, whilst an executor-guardian 
(wasi) may sell or purchase movables on account 
of the orphan under his charge either for an 
equivalent or at such a rate as to occasion an 
inconsiderable loss, dealings with his immovable 
property arc subjected to strict conditions; Baillio’s 
Digest, page 6S7. 

* ^ * 

“When the mother is the father’s executrix or is 
appointed by the Judge as guardian of the minors, 
she has ail the powers of a de jure guardian. With- 
out such derivative authoiity, if she assumes charge 
of tlioir ju’operty of whatever descrijDtion and pur- 
ports to deal with it, slie does so at her own risk, 
and her acts are like those of any other person who 
arrogates an authority wdiich he does not legally 
possess. She may incur responsibilities, but can 
impose no obligations on the infant.” 

Mr. Ameer Ali then referred to certain 
exceptions provided for the protection of 
a minor child who has no “de jure"' 
guardian, which were classified under three 
heads: it is clear that the present case does 
not fall within any of the stated exceptions. 

The decision in the above-mentioned case 
was acted upon by Teunon and Beachcroft, 
JJ. in Mohsiuddin Ahmed v. K. Ahmed 
(3': the head-note of which is as follows: — 

“The mother, as the de facto guardian of minors, is 
not competent, under the Muhammadan Law, to enter 
on their behalf into an agreement to refer to arbitra- 
tion any dispute, even where there is no de jure 
guardian of the minors, such agreement being one 
which will necessarily, if acted upon, involve dealings 
with tlie immovable properties of the minors.” 

I mambandi v, Mutsaddi{l) referred to. 

Adopting the pnncipleB of Muhammadan 
Law as stated by this Hoard in Imambandi 
V. Mutsaddi (1) their Lordships have no 
doubt that the Courts in India were right 
in holding that Faiyaz un-niea had no 


(1) 47 Ind. Cas. 513; 4.5 1. A. 73 at p. 83, 35 M 
22; 16 A. L. J. 800; 24 M. L. T. 3;i(), 28 O. L. J 


422; 16 A. L. J. 800; 24 M. L. T. 3;i(), Ys 6’ L ' J ^ioi' 
23 O. W. N. 50; 5 P. L W.ftO; 20 l!om. L It 'jo"^ 
(1910) M.W N. 91; OL.W. .518 (!>.(’.) ' 


(2) 13 Ind. Cat). 976; 39 I. A. 49; 16 O. W. N. 338; 
IIM.L. T. 145; (1912) M. W. N. 183;2A.L J. 215; 
15 O L. J. 270; 14 Horn. L. K. 192; 15 O. O. 49; 34 A. 
213; 2.3 M. L. J. 6 (1>. C ). 

(3) 67 In^ Cas. 94.5, 47 O. 713; 26 O. W. N . 246. 

*Page of 45 1 A — [Ed. | 
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authority to enter into the agreement of 
reference on behalf of the plaintiffs, who 
were minors at the time, so as to make the 
award binding upon them as to their 
share in the immoveable property of their 
lather. 

They are also of opinien that Faiyaz un- 
nisa had no power or authority to enter 
into an arrangement whereby the plaintiffs' 
share in the immoveable property of their 
lather would be affected, in view of the 
fact that at the time of the said agreement 
she was not their legal guardian, and she 
cannot be clothed with the necessary 
authority by calling the transaction a 
family arrangement. 

Their Lordships’ attention was drawn by 
learned Oounsel for the respondents to 
several reported cases: in their opinion 
it is not necessary to deal with them in 
detail. It is eufficient to say that none of 
them covered the point which is now 
under consideration. 

Reliance was placed by the learned 
Oounsel for the respondents upon the fact 
that on the 18th September, 11)12, Faiyaz- 
umnisa was appointed by the Court guard- 
ian of the person and property of the 
minors, including the plaintiffs, and that, 
therefore, it should be taken that the 
Court, by appointing Paiysz-un-niea 
guardian, must have approved the arrange- 
ment evidenced by the agreement of 
reference and the award. There is, how- 
ever, no evidence that the District Judge 
was made awaie of the said arrangement. 
Indeed, it was admitted that if an applica- 
tion had been made to him before the 
agreement to refer was executed, and if 
he had been informed that the interest of 
the mother with regard to some of the pro- 
perties was not identical with that of the 
minors, as was the fact, the Judge would 
in the ordinary course have appointed some 
person, other than the mother, as guardian 
of the minors. It is obvious that the District 
Judge did not consider the question which 
is now before their Lordships, and the 
mere fact that the Court subsequently 
found the mother a fit person toaotforthe 
minors would not validate the arrangement, 
which in its inception was invalid. 

A further point was raised by the 
learned Counsel for the respondents, viz, 
that the plaintiff Ejaz Husain could not 
maintain the suit because he had ratified 
the alleged family arrangement a? to part 
of the estate allotted to him by the award. 

It appears that certain mortgage deeds 
bad been executed in favour of Mohammad 


Husaiuand these were included in the shares 
awarded to the plaintiff and bis brothers. 
A suit on the mortgages was instituted on 
the 13th October, 1922, by Iftikhar Husain 
after attaining majority, and bis three 
brothers, of whom Ejaz Husain was one, 
as minors, under the guardianship of their 
mother. 

A preliminary decree was obtained on the 
11th October, 1923, and an application was 
made for a decree absolute on the 22ad 
September, 1924, and the decree was made 
absolute on the Ist November, 1924— Ejaz 
Husain was of age when the application 
for decree absolute was made, and signed 
it as a major. 

Their Lordships do not consider that 
this is eufficient to prevent Ejaz Husain 
from maintaining the present suit. Pro- 
ceedings in the mortgage suit had been 
begun when he was a minor, and when the 
time came for application for a decree 
absolute the mother had no longer any 
authority to act for him, as he had attained 
majority, and Ejaz being a party to the 
suit his signature to the application was 
necessary to bring the proceedings to a 
conclusion in the interest of all concerned. 

The learned Oounsel for the plaintiffs 
contended that they were entitled to an 
account of and a share in all the profits 
made by Amir Hasan in respect of the Ice 
and Flour Factory. 

Their Lordships are unable to accept 
this cont:i: i ; . 

It appears that Amir Hasan managed the 
buBiaesB of the factory in his father's life- 
time and continued so to do after his death. 
The old factory has gone, most of the 
machinery being worn out, and modern 
factories were erected by him in its place. 
These and other facts stated by the learned 
Subordinate Judge, which need not be 
mentioned in detail, are sufficient to show 
that this is not a case for mesne profits. 
The rights of the plaintiffs in this respect 
are fully met by the allowance of interest 
at the rate of Vi per cent, per annum made 
by the Subordinate Judge, It is worthy 
of note that the plaintiff- appellants in their 
case did not ask for mesne profits, but sub- 
mitted that the decree of the learned Sub- 
ordinate Judge should be restored, and 
that Rs. 25,0Ul), the amount fixed by the 
Ohief Court, shouli be substituted for 
Rs. 25, 526, which was the sum decreed by the 
learned Subordinate Judge as the capitalised 
value of the factory. 



102 


SAJKVM AB BBM V. BAM SQNDAB. 


For the above- mentioned reaeone their 
Lordships are of opinion that the appeal 
must be allowed, the decrees of the Chief 
Court dated the 18th October, 1928, must 
be set aside, and the decree of the Sub- 
ordinate Judge dated the 17th January, 
1928, as amended by the order of the 8th 
March, 1928, be restored, but that the sum 
of Rs. 25,000 be substituted for the sum of 
Rs. 25,526 mentioned in the said decree of 
the Subordinate Judge. 

The respondents, theheirs of the deceased 
respondent, Sheikh Amir Hasan, must 
pay the costs of the plaintiffs of this appeal, 
and of the appeals to the Chief Court. 
Their Lordships will humbly advise His 
Majesty accordingly. 

A. Appeal allowed. 

Solicitors for the Appellant ; — Mr. J. E. 
Lamhert. 

Solicitors for the Respondent Messrs. 
Barrow, Rogers & Nevill, 


PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

December 15. 1931. 

ViaoouNT Ddnhdin, Lord Blanbsbiroh 
AND SiE John Wallis. 
RAJKUMAR SEN CHOWDHURY 

AND OTBBK8 — ApPBLLANTS 
xersua 

RAM 8UNDAR SHAHA and otbbbs — 
Respondents. 

Commission for ^ cxaminatiori of 'witnesses— Un- 
necessary protraction, an abuse to be checked - 
Contract Act (IX of 1872), s. 11 — Unsoundness of 
mind — Mere loss of memory distinguished — Medical 
evidence, value of — Execution of deeds — Executant 
not^understanding details— Validity of deed, 

Unaeceesarj protraction of oxamination of wit- 
uessea on commission which enormously increases 
the costs of litigation without any corresponding 
benefit to the parties should be checked and it is 
within the powers of the High Courts to direct an 
enquiry with a view to disciplinary action in 
flagrant cases which come under their notice at the 
hearing of appeals, [p. 102, col. 2.J 

Loss of memory does not usually reach such a 
stage during the lifetime of the individual so as 
to unfit him for the management of his own affairs, 
[p. 105, col. 1.] 

The fact that the medical history of a case was 
derived from an unreliable informant is an 
important factor which detracts from the weight 
of medical evidence, [j^. 107, col. 2.] 

, In India as in England it isenough for the ex- 
ecutant of a legal document to imderstand tho 
nature of the transaction leaving the details to his 
lawyer. It is not necessary that he should under- 
stand all the terms of tho document, [p. 106, col. 2.1 

Meesrs. L. DeGruythtr, K C. and B, DuoCf 
K. C.| for the Appellant* 
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MesBifl, A, M. Dune, K. C. and J. M. 
Parikhy for the Respondent. 

Sir John Wallis —Disputes about the 
dispositions and contracts of people of 
advanced age and failing powers are always 
difficult cases to decide, and the difficulty 
is greatly increased when, as in the present 
case, the record has swollen to enormous 
size owing to the way in which the ex- 
amination of the witnesses on commission 
was protracted, assuredly not in the in- 
terests of the parties. A scandalous 
instance of this abuse is to be found, as 
observed by the learned Judges of the 
High Court, in the examination of Ananda 
Roy, the principal witness for the plaint- 
iffs, which takes up two hundred and 
twenty -six pages of the record, and con- 
tains twelve hundred and fifty questions 
and answers, most of which, as admitted at 
the trial by the Vakils on both sides were 
quite irrelevant to the suit. 

In another appeal with an enormous 
record for the same High Court it was 
recently stated that the cross-examination 
on commission of a purdahnashin lady 
lasted for a hundred days. In their Lord- 
ships’ opinion it is imperative that an abuse 
of this kind, which enormously increases 
the costs of litigation without any cor- 
responding benefit to the parties, should 
be checked, and it would appear to be 
clearly within the powers of the High 
Courts to direct an enquiry with a view 
to disciplinary action in flagrant cases 
which come under their notice at the hear- 
ing of appeals. 

The question in the present case is 
whether the plaintiffs are entitled to 
obtain specific performance of a registered 
bainapatra or agreement to sell the suit 
properties executed by Kali Narayan, the 
father of defendants Nos. 1 to 4, who have 
been brought on after his death with his 
other descendants in the male line as his 
legal representatives, and the main defence 
is that he was then of unsound mind for the 
purpose of making a contract, within the 
meaning s. i2 of the Indian Contract 
Act, as being at the time he made it 
“incapable of understanding it and of 
forming a rational judgment as to its effect 
upon his interests.” 

There were also allegations of conspiracy 
on the part of the plaintiffs as to which it 
was admitted at the hearing of the appeal 
in the High Court that there was no evi- 
dence. 

The plaintiff’s case, which has been 
accepted by the High Court is, on the face 
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of it, a perfectly straightforward one. 
They are traders who had made money, 
and coaoiog to know in the middle of 
1920 that the suit prop?rti88 were for 
sale, they entered into negotiations for 
purchasing them. The properties consist- 
ed of two small zemindaris, one in the 
Dacca and the other in the Tipperah 
District, together with a five annas share 
of a shikmi taluq in one of these zemin- 
dariSf which Kali Narayan, the zemindar, 
had acquired, the remaining eleven annas 
belonging to the Majitpur Babus, who 
were the shikmi taluqdars. The Majitpur 
Babus were naturally anxious to regain 
the sole ownership of the taluq, Skud came 
forward with counter offers. Ananda 
Ohandra Roy, an old friend of Kali 
Narayan, who was advising him about 
his affairs, was forjasking thirty-five years’ 
purchase, subject to certain deductions. 
This was apparently a very good* price, 
and, probably, as usually happens, a little 
more than was hoped for. The offers of 
the plaintiffs and the Babus fell far short 
of this, and the negotiations went off. 
In October the properties were publicly 
advertised for sale, and in December the 
plaintiffs came forv7ard with a new offer 
of thirty-two years’ purchase. It was 
refused, and they were going away when 
Kali Narayan’s wife suggested that they 
should increase their offer to thirty-three 
years’ purchase. K ,li Narayan accepted 
this offer subject to Ananda s approval, 
which the plaintiffs obtained. Ananda 
says he thought it a very good price, as 
it apparently was. A bainapaira or agree- 
ment to sell was then drawn up by Basauta, 
the estate lawyer, and was executed by 
Kali Narayan, who signed in eleven places. 
It was witnessed by Basanta, the estate 
lawyer, by Bhupati, Narayan’s son. who 
was residing in the house, and now says 
he did not know what the deed was about, 
and by several other persons. It was 
then registered by the Registrar of Dacca, 
who came to the house and obtained Kali 
Narayan ’fl admission of execution. 

Coming to know of the bainapatra, the 
Majitpur Babus, in their anxiety to be- 
come the sole owners of the taluq, or 
possibly because they did not care to 
have mere traders as co-sharers, offered 
forty years’ purchase, three of which were 
to go to the almos or estate servants for 
their part in bringing about the sale. With 
this incentive Kali Narayan’s estate 
manager, Durga Sankar, and the estate 


lawyer, Basanta, exerted themselves to 
induce the plaintiffs to abandon the con- 
tract on terms, but without success. Roy, J., 
also surmises that it was thought that the 
plaintiffs, who were traders, ought to stand 
aside in favour of the Babus. 

The plaintiffs’ case is that this counter- 
offer was the sole reason why the transa- 
ction did not go through, and that to get 
out of their bargain the defendants falsely 
charged the plaintiffs with ccnspiVacy and 
setup that Kali Narayan was an imbecile 
dotard when he signed the bainapaira and 
did not know what he was doing. 

This contention of the plaintiffs receives 
some support from the fact that no sug- 
gestion of the kind was made during the 
negotiations after the bainapaira, and that 
the defendants confined themselves for a 
considerable time to an attitude of passive 
obstruction. When the plaintiffs after 
repeated applications for the particulars 
necessary for the sale deed, at the house in 
Dacca where Kali Narayan was then 
residing, served notices by registered 
post^ upon Kali Narayan himself and on 
his manager, Durga Sankar, these notices 
were not accepted and were returned by 
the postal authorities to the senders. Early 
in January Kali Narayan went back to 
his home in Bandar and the plaintiffs went 
down and were refused admittance. On 
the 31st January, 1921, they went down 
again with a Pleader and tendered the 
balance of the purchase money, which was 
not accep^'^'^ 

They saw Kumar Krishna, the principal 
defendant, and Durga Sankar, the manager, 
and were kept waiting for nearly an lionr, 
when they left to catch their train. They 
had heard Kali Narayan and his wife 
talking upstairs, and called out to them 
as they were going away, but without 
result. They were not told that this 
defence was to be raised, or that a few 
days, previously the Civil Surgeon of Dacca 
had been brought down to Narayangunje 
on two successive days and, to save time, 
being a busy man, had seen Kali Narayan 
in a boat in the river, and had certified 
that he was incapable of managing his own 
affairs and was not malingering or feigning 
loss of memory. An interview with Kali 
Narayan and his wife at this stage might 
have given the plaintiffs an opportunity 
of giving evidence contesting these con- 
clusions, and it was not allowed to take 
place. 

Eventually, on the 30th June, 1921, the 
plaintiffs filed the present suit against 
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Kali Marayan for apecifio performance in 
the Oourt of the Firat Subordinate Judge 
of Tipperah at Oomilla setting out the con- 
tract and the efforts they bad made to get 
the sale-deed executed. An application 
was then made on behalf of the defendant 
for the appointment of a guardian ad litem, 
on the ground that he was unable himself 
to defend the suit. The Subordinate Judge 
saw and questioned him and made the 
order, though ^ he was not sore whether 
the confusion in Kali Narayan’a answers 
was wilful or bona fide. After the guardian 
ad litem had filed a written statement and 
issues bad been settled, the High Oourt 
set aside the order appointing a guardian 
ad litem and directed the Subordinate 
Judge to hold a judicial inquiry as to 
Kali Narayan’s mental condition. Lieut.- 
Ool. MacKelvie, who was the Civil Sur- 
geon of Dacca, was examined for the 
defendant, and Dr. K. B, Narayan, Civil 
Surgeon of Tipperah, was examined on 
behalf of the plaintiffs, but before the 
inquiry was completed Kali Narayan died, 
in July, 1922, and the suit was continued 
against the present defendants as his legal 
representatives with substantially the same 
pleadings and issues. 

The principal written statement is a 
very lengthy document, setting out as it 
does not only the defendants' contentions 
but also much of the evidence on which 
they intended to rely, Shortly, their story 
was that Kali Narayan had for many years 
been in his dotage and had left the man- 
agement of his property to his sons, and 
that bis favourite son-in-law, Satish Chan- 
dra, a kabiraj or doctor practising Hindu 
medicine at Dacca, who was on bad terms 
with the rest of the family, bad by means 
of false allegations in a petition to the 
Sub- Divisional OflScer, procured the re- 
moval of Kali Narayan from bis own home 
at Bandar to Dacca and had got him to 
execute a registered Will in bis favour, 
although he was then like an inert mass, 
and a mere puppet incapable of under- 
standing what he was doing. Subsequently, 
Satish Chandra had conspired, it was 
alleged, with the plaintiffs and others to 
get a sale-deed in favour of the plaintiffs 
from Kali Narayan at a gross undervalue. 
It was further denied that Rs, 11,000 de- 
posit mentioned in the deed had been 
received by Kali Narayan, and it was also 
alleged that Satish Chandra was to get 
Rs. 15,C00 from the plaintiffs for his services 
in obtaining these properties for them at 
an undervalue. They also alleged that the 
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bainapatra was bad for vagueness and un- 
certainty. 

The following were the material issues : — 

“5. Was Kali Narayan incompetent to enter into 
th® contract referred to in the plaint? Was he in- 
capable of understanding the terms and stipulation 
of the bainapatra or of forming a rational judgment 
as to its effect upon his interest at or before the time 
of its execution? 

“6. Has the said bainapatra been secured by 
plaintiffs by undue influence, fraud and unfair 
means? 

“10. Is the contract bad for vagueness and inde- 
finiteness” 

The Subordinate Judge found all these 
issues in favour of the defendants, gave the 
plaintiffs a decree for the return of their 
deposit of Rs. 11, COO with interest, and 
otherwise dismissed the suit. 

The plaintiffs then appealed to the High 
Oourt at Calcutta, who allowed the appeal 
and decreed the suit. 

At the hearing of the appeal it was ad- 
mitted by the defendant's Counsel that 
there was no evidence on which a fioding 
that the plaintiffs bad been a party to any 
conspiracy could be based. This of itself 
greatly detracts from the weight of the 
Subordinate Judge's judgment. Further, 
he failed to see that, as admitted before 
their Lordships, if the principal witnesses 
for the plaintiffs are to be believed, and he 
did not find they were not, they abundantly 
established that Kali Narayan was of sound 
mind during bis stay at Dacca, where the 
bainapatra was executed. 

It has, however, been contended by Mr. 
DeGruyther for the appellants here that 
the learned Judges, in accepting the evi- 
dence of these witnesses, failed to attach 
sufficient weight to medical evidence, 
which he contends shows clearly that Kali 
Narayan was of unsound mind during the 
whole of bis stay at Dacca, and that the 
witnesses who depose that he was not are 
unworthy of credit. That is really the 
question on which their Lordships are now 
called upon to decide after hearing it 
argued for several days and giving it their 
anxious consideration. 

At the end of 1919 Kali Narayan was 
undoubtedly an old man, who had 
long been in bad health and bad for several 
years left his sons to manage his affairs. 
He was no longer the man he was, but was 
depressed and his memory was bad. It was 
said by one of the medical witnesses that 
loss of memory in elderly people means 
incipient senile dementia, and in the case of 
Indians sets in at forty. Happily, even if 
this be so, it does not usually reach such a 
stage during the lifetime of the individual 
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8s to unfit him for the management of his 
own affairs, especially if be is wise enough 
not to rely on his own jadgment, but to 
act on ihe beet advice available. This, the 
learned Judges have found, is precisely 
what Kali Nsrayan did in this traneaction. 

The defendants’ case is that at this tinae 
he was an imbecile dotard, incapable of 
forming any judgment of his own, and that 
his wife and his son in-law Satieh Ohandra 
were anxious to get him to Dacca to execute 
documents to the prejudice of his eons. 
The plaintiffs' case is that he wanted to 
make reasonable provision by Will for his 
daughters and daughters’ sons, who would 
have taken nothing if he died intestate, 
and that he was also very anxious about the 
condition into which his affairs had been 
brought under his eons’ management and 
the mortgages he had had to execute. 

In Dacca he had an old friend, Ananda 
Ohandra Eoy, a successful lawyer who had 
retired from business and acquired zemind- 
ary property, and was admittedly one of 
the most influential men in Dacca. In 
December, 1919, Ananda received a letter 
signed by Kali Karayan, begging him to 
come to his assistance, as his sons were 
causing trouble and would cot allow him to 
go to Dacca. Ananda, who was 75, could 
not go himself, but he obtained a vakalat 
from Kali Narayan and sent a Pleader to 
apply to Mr. Stteg.lbeSub Divisional Oflicer 
at Narayangunje, for an order to produce 
Kali hlarsyan before him. Mr. Steeg made 
the order, and the sons, who were told of it, 
offered no active resistance, but are alleged 
to have been responsible for the fact that 
there were no bearers for the dhooly in 
which Kali Narayan’s wife was to go with 
him. Kali Narsyandid not allow this to 
stand in his way, but set off in hie palan- 
quin, leaving his wife to follow on foot. 
The Subordinate Judge regarded his ex- 
posing bis wife to such an indignity as an 
act of madness, whereas the learned Judges 
as it appears to their Lordships with more 
resison, regarded it as a proof of hie determi- 
nation to get away and as a strong exercise 
of will power on his part. 

Krishna Kumar, one of the sons and 
the principal defendant, followed behind 
to see where they were going, travelled on 
the same train to Dacca, and then returned 
to Bandar. If Kali Nsrayan bad then been 
an imbecile dotard, he had only to call Mr. 
Steeg’s attention to the fact. He did not 
do so, and Mr. Steeg, after seeing Kali 
Narayan in his palanquin, merely recorded 
that he was proceeding to Dacca. He 
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waited atNarayangunje station for his wife 
and left for Dacca by a late train, arriving 
late at night. Before proceeding to his 
eon in-law’s house, he went to Ananda, 
thanked him for what he had done, and 
asked for bis assistance in extricating bis 
estate from its difficulties, which Ananda 
consented to do. He also spoke about a 
Will and, though Ananda told him there 
was no hurry about it, it is common ground 
that a few days after his arrival at Dacca ho 
executed and registered a Will by which he 
left a legacy of Rs. 5,0C0 to his wife and 
made a modest provision for annuities to 
his daughters and daughters’ sons. The 
Will also contained provisions of more 
doubtful wisdom that the estate was not to 
be handed over to his sons until eleven 
years after his death, and was in the mean- 
time to be managed by his executors, his 
wife and another, who were to make the 
sons such allowances ss they thought fit. 
Ananda says he was shown the draft will 
before execution and made certain correc- 
tions in it. 

As regards the management of his estate 
during his own lifetime. Kali Narayan, 
under Ananda’s advice, removed bis eons 
from management and put in as manager 
Durga Sankar, whom Ananda had found 
for him, and appointed the Pleader, Bas- 
anta, as the estate lawyer, it being under- 
stood that Ananda himself was to be con- 
sulted in matters of importance Ananda 
says that this scheme was adopted after the 
sons had rejected an alternative scheme 
under which they were to be left in posses- 
sion of part of the estate. Kali Narayan 
then directed that the sons were to live 
separately, each son receiving the apparent- 
ly inadequate allowance of Rs. 6 a month, 
and gave notice that no credit was to be 
given to them. The defendants’ case now 
is that, in taking these steps. Kali Narayan 
was a mere puppet in the hands of his son- 
in-law, Satish Ohandra, and of Ananda, and 
was incapable, owing to his condition, of 
exercising any volition of his own. If this 
bad really been the case, it is strange that 
they acquiesced without protest in the 
drastic action taken against them, as they 
undoubtedly did. Their lame explanation 
is that they were acting on the advice of a 
Pleader, who told them to keep quiet and 
do nothing bsyond obtaining a medical 
certificate from an English doctor who had 
examined Kali Narayan as to the advisabili- 
ty of bis going to Dacca for treatment a few 
days before he went there. The Pleader 
has not been called, and all that is proved 
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is that, after hearing of the registered Will, 
they obtained this medical certificate, no 
doubt for the purpose of using it to resist 
Probate. The certificate and the doctor s 
evidence will be considered later. 

As to Ananda’s part in these transactions, 
great as was his influence, it weis perhaps 
not very wise of him, from his own point of 
view, as was proved by the event, to inter- 
fere in this way in his old friend’s affairs; 
but that a man of his position and experi- 
ence should have interfered in this way 
without authority in the affairs of an 
imbecile dotard in the hope of corrupt gain, 
as suggested by the defence, is as impro- 
bable as that Kali Narayan’s eons should 
have acquiesced in his doing so. 

Their Lordships have already stated and 
will not repeat the circumstances under 
which the bainapatra came to be executed. 
The defendants now go so far as to assert 
that they never knew of any proposal to sell 
these properties till afterwards, although 
negotiations had been going on for months, 
the plaintiffs had been down to Bandar to 
see the manager, Durga Sankar, and 
inspect the properties with a view to 
purchase, and they had been publicly 
advertised for sale. It is further proved 
that the defendants were frequently at the 
parents’ home in Dacca, and no doubt 
whilst ‘’keeping quiet,” knew perfectly all 
that was going on. As already stated, 
the bainapatra was witnessed by one of 
the defendants, Bhupati, whom it was 
sought at the trial to represent as a simple- 
ton. The fact that the manager, Durga 
Sankar, was absent on account of a funeral 
ceremony in his family when the bargain 
was fie ally struck and the deed executed 
is of no consequence, as the previous 
negotiations had been with him, and the 
price was approved by Ananda, on whom 
Kali Narayan relied. Comment has also 
been made on the fact that the plaintiffs did 
not call Satish Chandra, the son-in-law, 
who was included in their list of witnes- 
ses. One of the executors of the Will who 
was going to give evidence for the plaint- 
iffs, had a conversation with Satish shortly 
before the trial, which left him under the 
impression that Satish thought the plaint- 
iffs had a good case and would succeed. 
Ha would probably not have been 
sorry, having regard to the imputations 
which had been made against 
him. Nothing, however, was then said 
about his giving evidence himself. It was 
the interest of his wife’s family to get out 
of the bargain, and he may have been 


reluctant actively to oppose them. The 
plaintiffs were probably wise in not calling 
him. 

Witnesses have been asked if Kali 
Narayan could have understood all the 
terms of the bainapatra^ but that was 
unnecessary. It was enough if he knew 
he was selling hie property on terms 
approved by hie protector Ananda by a 
document prepared by the estate lawyer. 
In India, as here, it is enough for the 
executant of a legal document to under- 
stand the nature of the transaction, leaving 
the details to his lawyer. 

As to his state of mind at the time, the 
evidence of witnesses, which there is no 
reason to distrust, shows that during his 
stay in Dacca, though an infirm old man, 
he was not destitute of understanding, 
feeling or manners. The leading Indian 
doctor who attended him for rheumatism 
and heart disease says he saw him fre- 
quently, and noticed nothing wrong with 
his mind. When one of his daughters 
died, he felt it so deeply that he insisted 
on moving to another house. His 
wife had an apoplectic fit, and, when she 
had got over it, a choleraic attack. 
He was so grateful to the doctor who cured 
her that he insisted on giving him a dinner, 
and himself came down and observed the 
courtesies usual on such occasions, When 
there was an election of the Legislative 
Council he went to the voting place and 
recorded his vote. He inquired where the 
mark was to be made, and the polling 
officer saw nothing wrong with him. The 
defendants’ story that at this time he was 
paralysed and unable to move is clearly 
disproved by this evidence. Lieut, Col. 
Newman, who examined him subsequently 
for the purpose of these proceedings, on 
behalf of the defendants, says that he saw 
him on a few occasions when attending his 
wife, and that he seemed morose and 
scarcely spoke to him, but he was then in 
great trouble and there was the difference 
of language. There is no doubt he then 
suffered from time to time from severe 
attacks of angina pectoris^ and it is not 
unlikely, that owing to their anxiety to help 
Kali Narayan himself and his family to 
escape from what they were told was an 
unconscionable bargain, there was much 
exaggeration in their evidence. 

Tbeir Lordships agree with the learned 
Judges that the evidence as to Kali Nara- 
yan s stay at Dacca goes to show that he 
was of sound mind when the bainapatra, 
was executed, and that, as already shown, 
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this conelasion is strongly supported by 
the defendants’ own conduct down to the 
time when the present dispute arose. 

They will now proceed to consider the 
medical evidence, on which the defendants 
mainly rely. In 1918, Dr. Sankar granted a 
certificate in support of an application for 
Kali Narayan’s examination on commission 
in a suit in which he was plaintiff, on 
account of his state of health. The certi- 
ficate states, among other things, that he 
was suffering from loss of memory, but 
does not suggest that he was unfit to give 
evidence. It is said, however, that his 
deposition shows that his mind was failing. 
The question in dispute was whether he had 
agreed himself to accept the defendant as 
a tenant. He denied that he had done 
so, but admitted in crose-examination that 
his memory was bad, and the suit appears 
to have been compromised. In their 
Lordships’ opinion, this proves nothing. 
What is much more important is that Dr. 
Sankar, who gave evidence for the plaintiffs 
on commission in April, 1922, was not 
prepared to say that Kali Narayan was 
incapable of managing his own affairs when 
he went to Dacca in December, 1919. He 
said he had seen him several items after 
granting the certificate— he could not say 
how often— whenever he went to the house. 
Questioned as to Kali Narayan’s mental 
condition at this time, he said that all 
he could remember was that he was suffer- 
ing from loss of memory and could not 
say if it had got worse. It was subsequent- 
ly stated by Krishna Kumar, the princi- 
pal defendant, in his cross-examination at 
the trial, that Dr. Sankar was Kali Narayan’s 
medical attendant at this time and saw 
him twice a week and bad also seen him 
in consultation with one of the leading 
doctors in Dacca who has not been called, 
so that he had every opportunity of judg- 
ing whether Kali Narayan was then an 
imbecile dotard incapable of managing bis 
own affaire It should be added ^that Dr. 
Sankar was present at the examination in 
January, 1922, and confirmed the Civil 
Surgeon’s conclusions. 

Next comes Dr. Pringle, who in Novem- 
ber, 1919, examined Kali Narayan as to the 
advisability of bis going to Dacca for 
treatment. On December 17 th, after the 
execution of the Will in Dacca, the defend- 
ants obtained a certificate from him to be 
used in resisting Probate. Their Lordships 
attach little or no weight to this certifi- 
cate or to Dr. Pringle’s evidence, as he 
jiad not examined Kali Narayan as to his 
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mental condition, and the statements in 
the certificate appear to have been based 
largely upon what he was told by the de- 
fendants. 

Of much greater importance were the 
certificates and evidence of Lieut.- 
Ool, Newman and of Lieut.- Col. Mao 
Kelvie, who succeeded him as Civil 
Surgeon of Dacca, both members of the 
Indian Medical Service. Their Lordships 
desire to make it clear at the outset that 
they see no reason to question either the 
truthfulness or the general competence of 
these ofiScers. 

It has been argued for the plaintiffs that 
Kali Narayan’s condition may have got 
worse after the execution of the bainapatra 
on December 19tb, 1920. There is less 
force in the suggestion as regards Colonel 
Newman’s examination at the end of 
January, 1921, than as regards Colonel 
MacKelvie’s examination in April, 1122. 
There is, however, a much more important 
factor detracting from the weight of their 
evidence, and that is the extent to which 
the medical history of the case, which must 
have influenced them very much, was deriv- 
ed from an unreliable and interested infor- 
mant, Kali Narayan’s grandson Sacbindra, 
the fifth defendant, who was in practice 
at Narayangunje as a kabiraj or Hindu 
doctor. It appears from Colonel Mac- 
Kelvie’s notes that it was reported to him 
by Sacbindra that Kali Narayan was irri- 
table, threw away food and plates, did 
not sleep, passed urine and fsoces in bed, 
could not recognise eons and grandchildren; 
also threw cups and glasses and assaulted 
Sacbindra, and also beat bis wife. Colonel 
MacKelvie inserted in bis certificate, at 
the request of the estate manager, a stat- 
ment that he was satisfied that Kali 
Narayan had not been shamming in his 
answers, to meet any suggestion from the 
plaintiff’s side that he was making himself 
out to be more stupid than he really was, 
in order to get out of the contract. Cross- 
examined as to this, he explained that he 
bad come to the conclusion that Kali 
Narayan was suffering from a definite 
form of insanity, aenile dementia, which 
barred shamming, and he admitted 
that the plate-throwing, wife beating and 
lixe things reported to him were considered 
by him in coming to the conclusion that 
Kali Narayan was suffering from senile 
dementia, and that they were some of the 
important features in the case. This they 
undoubtedly were, if true, such conduct 
being among the signs of advanced 
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senile dementia given in the text- books. 
The witnesees who speak to them are the 
800 , Krishna Kumar, and a servant of the 
estate, whose evidence in other parts of the 
case is clearly unworthy of credit. On 
the other hand, Dr. K. B, Narayan, Civil 
Surgeon of Tipperah, who examined Kali 
Narayan for the plaintiffs a few days earlier, 
and recorded his questions and answers, 
and had not this misleading history of 
the case before him, came to the conclu- 
sion that Kali Narayan had made up his 
mind to say “I do not recollect” to certain 
questions which mostly concerned his prop- 
erly and its management, and that his 
memory was not so bad as he made it out 
to be. Colonel Newman’s notes are not in 
evidence, and it is not possible to say what 
Bachindra told him, but the certificate 
itself shows that he was improperly inform- 
ed that Kali Narayan had without the 
knowledge of his heirs executed a contract 
to sell property at a price much below its 
market value, which was calculated to mis- 
lead him* 

The two learned Judges of the Calcutta 
High Court, who from their intimate 
acquaintance with Hindu modes of life 
are in a better poeition than their Lord- 
ships to draw the proper inferences as to 
some matters of conduct arising in the 
case, have given forcible reasons in separate 
but concurring judgments for holding it 
proved by reliable evidence and by infer- 
ences arising from the conduct of the de- 
fendants themselves that Kali Narayan at 
the time he executed the hjinapatra was 
not an imbecile dotard incapable of suffi- 
ciently understanding what he was doing, 
and their Lordships are not prepared to 
say they were wrong in acting upon this 
evidence rather than on medical opinion 
possibly influenced by all sorts of unprov- 
ed allegations going lo show that he 
could not have at the time in question 
been sufficiently able to understand what 
he was doing. In these circumstances, 
their Lordships are unable to differ from 
the conclusion of the learned Judges that 
the defendants have failed to establish the 
main defence they set up. 

As to the further defence that the con- 
tract itself is bad for uncertainty, they 
entirely agree with the learned Judges that 
there is no substance in it. They are, 
therefore, of opinion, that the appeal 
fails and abould be dismissed with ccs^s, 
find they will humbly advise His Majesty 


accordingly. 

A. Appeal dismissed. 

Solicitors for the Appellant. — Messrs. 
Watkins & Hunter. 

Bolicitors for the Respondents. — Messrs. 
Stanley Johnson & Allen. 


PRIVY COUNCIL, 

Appeal from the Oudh Chief Court. 
January 18, 1932. 

Lord BLANBSBURaa, Sir Gborgb Lowndes 

AND SibDinshah Mulla. 

SATQUR PRABAD— Appellant 
— Dbfbndants 
versus 

Mahant HAR NARAIN DAS- 
PLAiNTrFF— R espondent. 

V endor and purchaser — Sale void -for undue influ-^ 
ence and fraud — Vendor's right to mesne profits from 
date of sale —Vendee's possessioyi, whether wrongful 
— Contract Act {IX of 1S72), s. €6 — Trusts Act {II of 
1882)^ s 88 — Principles of equity — Practice — Privy 
Council —Concurrent findings. 

Where a person occupying 'a fiduciary position 
obtains a conveyance of immoveable property by 
undue influence and fraud if there is no proof of 
undue delay on the part of the vendor in bringing 
a suit to set aside the deed and there is no ditficulty 
of putting the parties back in the position which 
they occupied, the vendor should have an account of 
the rents and profits of the properties from the date 
on which possession was obtained by the vendee, the 
latter being entitled to credit in the account for all 
payments made by him to the vendor. Interest should 
also be allowed at tho usual rate on both sides of the 
account, [p. 110, col. 2; p 111, col. 1.] 

In such a case though before the institution of the 
sttit the defendant could have made a valid 
transfer to an innocent purchaser, it by no means 
follows from this that as between him and the person 
ho had defrauded hia possession was not wrongful. 
To admit of such an assertion would be to allow him 
to take advantage of his own wrong, which no Court 
of equity will permit, [p. 110, col. 3. ] 

The words ‘when a contract becomes void’ ins. 65, 
Contract Act, are sufficient to cover the case of a 
voidable contract which has been avoided and the 
said section will apply to such a case, [ibid.] 

Regarding the transaction as one that has passed 
out of the realm of contract, it would be covered by 
8. 88, Trusts Act. [ibid.] 

Apart from either of those statutory provisions the 
vendor is entitled to claim mesne profits in such 
cases upon general principles of equity, Reg. v, 
Saddlers Co. (4), Dally Wonham (5), Mulhallen v. 
Marum (6), 'Pyrt'el v. Bank of London (7) and 
Erlanger v. New Sanbrero Coy. (8), referred to. fp. HO. 
cols I & 2] 

Concurrent findings will not be disturbed unlesi 
it is shown that there has been a miscarriage of 
justice, or the violation of some principle of law or 
procedure. This does not necessarily imply that 
their Lordships make the findings their own, for, 
almost ex hypothesi, they have not considered them 
in detail ; but only that where matters of fact have 
been fairly tried by two local Courts, which are often 
in a bettor position to conclude upon them than the 
Board, and the same conclusion has been reached by 
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both, it is not in the publie interest that the facts 
should again be examined in the ultimate Court of 
Appeal, [p. 109, cols. 1 A 2.] 

Appeal from the judgment of Oudh Chief 
Court dated the 2nd May 1928. 

Messrs. Upjohn, K.C , De Gruythtr, K. C. 
ard L. M. Jopling^ for the Appellant 

Messrs A, M. Dunne^ K.C,,B. Dube, 
K C,W, Wallach and Sir Tc; Bahadur 
Sapru, for the Respondent. 

Sip George Lowndes .—These are 
consolidated cross-appeals against a decree 
of the Chief Court of Oudh dated the 2Qd 
May, 1928, The appellant in the one case, 
Satgur Prasad was the principal defendant 
iu a suit instituted on the original side of 
the Chief Court, which was decided against; 
him both by the trial Judge and the Court 
of Appeal. Iq the other the plaintiff, 
Mahant Har Narain Das, is the appellant 
raising subsidiary questions on which the 
Court of Appeal had decided against 
him. 

The main issue iu the suit was as to the 
validity of a deed, dated the 25th November, 
1924, by which the plaintiff purported to 
make over a valuable estate and other pro- 
perty to the defendant-appellant subject to 
certain conditions. The object of the suit 
was to set aeide this deed on the ground 
that it was procured by undue influence 
and fraud. There are concurrent findings 
of both the Courts in India that this has 
been established, and they are undoubted- 
ly findings of pure fact. It is not disputed 
that if they are to stand the appellant can- 
not escape the decree which has been 
passed against him. 

The practice of this Board with regard to 
concurrent findings of fact is well establish- 
ed. Such findings will not be disturbed 
unless it is shown that there has been a 
miscarriage of justice, or the violation of 
some principle of law or procedure. 
Maung Tha Hnyeen v. Maung Pan Nyo (1), 
Rani Srimati v. Khajendra Narayan Singh 
(2) per Lord Lindley at p. 13 Incited and fol- 
lowed in Robins v. The National Trust (3) 

This does not necessarily imply that 
their Lordships make the findings their 
own, for, almost ex hypothesi, they have not 
considered them in detail; but only that 
where matters of fact have been fairly 
tried by two Local Courts, which are often 

(1) 27 T. A . 166; 28 C. 1 ; 2 Bom. L. Li. 985; 4 C. W. N. 
808; 7 Sar. 786 (P. C.). 

(2) 31 1. A. 127; 31 C. 871; 9 0. W. N. 74; 8 Bar. 635 
(P. 0 ). 

(.3) (1927) A. 0. 515; 96 L. J. P. 0. 84, 137 L. T. 1; 7l 
S. J. 158;43T. L. R. 243. 

♦Page of 31 1. A.-lEd]. 


in a better position to conclude upon them 
than this Board, and the same conclueion 
has been reached by both, it is not in the 
public interest that the facts should again 
be examined in the ultimate Court of 
Apoeal. 

Nothing has been suggested, during a 
two-days' argument for the defendant- 
appellant, which would bring the case 
within the principles so laid down, the 
learned Counsel confining themselves to a 
searching criticism of the reasons assign- 
ed by the learned Judges in the Courts 
below for the conclusions to which they 
had come. Their Lordships think that no 
useful purpose would be served by follow- 
ing their argument through the some- 
what unsavoury details so disclosed. They 
will only record their opinion that no 
suflScient reason has been shown for dis- 
turbing the concurrent findings to which 
they have referred to. , 

The cross-appeal of the plaintiff raises 
a question of greater difficulty. Under 
the decrees of both Courts he is entitled 
to possession of all the properties sued for. 
The details were set out in three schedules 
annexed to bis plaint. These are embo- 
died in the decree of the trial Judge, 
which in this respect was confirmed by the 
Court of Appeal. 

He also claimed by bis plaint mesne pro- 
fits accruing during the possession of the 
defendant-appellant (hereinafter for con- 
venience referred to as the defendant),* 
the amount of which he estimated at five 
lakhs of rupees. There seems to have 
been no discussion upon this question in 
the trial Court, the learned Judge merely 
reciting an agreement of the parties that 
the issue as to the defeudaut’s liability to 
account should be left to be dealt with in 
execution proceedings, which their Lord- 
ships understand to be in accordance with 
the usual practice. 

lathe Court of Appeal, however, it vas 
urged on behalf of the defendant that the 
account should only go from the date o[ 
suit (the 2 1st February, 1927), and not from 
the date when the defendant got possession, 
i. e , approximately the 25th November, 
1921. The learned Judges of the Appel- 
late Court accepted this contention, assign- 
ioe as their reason for so doing 

“ that tbo document of the 25th November, 1924, 
was ouly voidable at the option of the plaintiff, and 
the plaintiff did not exercise that option earlier than 
the date of the suit. ” 

♦Noth— T here were two other defendants to the suit 
l>ut neither of them has appeared on the present 
Appeal. 
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It is against this finding only that the 
cross appeal of the plaintiff has been press- 
ed, ana it is contended on bis behalf that, 
having regard to the conclusion, now 
established, that the deed under which 
the defendant got possession was procured 
by undue influence and fraud, the plaintiff 
is entitled to the account which he has 
claimed. 

The defendant supports the finding of 
the Court of Appeal on this question. 
Mesne profits, it is said, under the defini- 
tion contained in s. 2 (12) of the Civil 
Procedure Code, can only be awarded for 
the period during which the defendant 
was in wrongful possession, and until the 
plaintiff elected to avoid the contract under 
which possession was made over to him, his 
possession was not wrongful. 

But in the first place their Lordships are 
unable to regard the deed of the 25th 
November, 1924, merely as a contract void- 
able at the option of the plaintiff, but good 
until avoided. It was in effect a convey 
ance, under which the title to the prop- 
erties passed to the defendant, and which 
had to be formally set aside. Before the 
institution of the suit the defendant could 
no doubt have made a valid transfer to an 
innocent purchaser, but it by no means 
follows from this that as between him and 
the person he had defrauded his possession 
was not wrongful. To admit of such asser- 
tion would be to allow him to take advantage 
of his own wrong, which no Court of equity 
will permit. 

If the matter could be regarded as one 
of contract, their Lordships think that it 
would fall within the terms of s, 65 of the 
Contract Act, which provides that * Vhen a 
contract becomes void” — and their Lord- 
ships would have no diflSculty in holding 
these words sufficient to cover the case of 
a voidable contract which had been avoid- 
e I — any person who has received any 
advantage under such contract is bound to 
restore it to the person from whom he 
received it, or make compensation therefor. 

Regarding the transaction, however, as 
one that has passed out of the realm of 
contract, it would seem to be met by s. 88 
of the Trusts Act, which has always appli- 
ed to the Province of Oudh. Both Courts 
in India have found that the defendant 
stood in a fiduciary relation to the plaintiff, 
and that he procured the conveyance by 
taking advantage of this relationship. He 
would, therefore, be bound under the terms 
of the section to hold any advantage po 
gained for the benefit of the plaintiff. 


But apart from either of these statutory 
provisions, their Lordships think that the 
plaintiff is entitled to succeed in his claim 
upon general principles of equity. So it 
is stated in Kerr on Fraud and Mistake 
(6th Edition, 469), dealing with the doctrine 
of restitutio in integrum, that 

“a party exercising his option to rescind is entitled 
to be restored as far as possible to liis former posi- 
tion.” 

For this proposition there is ample au- 
thority. In Reg v. Saddler's Co, (4), Lord 
Blackburn says : — 

” Fraud, as I think, renders any transaction void- 
able at the election of the party defrauded; and if, 
when it is avoided, nothing has occurred to alter 
the position of affairs, the rights and remedies of 
the parties are the same as if it had been void from 
thi beginning.*’ 

In Dally v. Wonham (5) where a purchase 
by the agent of a vendor was set aside upon 
much the same grounds as here, the vendor- 
plaintifi was given an account of rents and 
profits received by the defendant, from the 
date of the conveyance, the defendant 
being allowed credit in the account for all 
moneys properly expended by him on re- 
pairs and lasting improvements, and all 
sums paid to the plaintiff on account of an 
annuity which was, as in the present case, 
part of the consideration for the convey- 
ance. 

In Mulhallen v. Marum (6) the Lord Chan- 
cellor (Lord Lyndhurst), in setting aside a 
lease which had been obtained by fraud and 
undue inlluence, said : 

"I shall girs an account against the defendant from 
the time of filing the bill, but not before on account 
of the delay.’’ 

In this case eleven years had elapsed 
since the date of lease before the bill was 
filed. 

Reference might also be made to the 
form of decree proposed by Lord Westbury, 
L. C. in Tyrrel v. The Bank of London (l) 
and to Erlanger v. New Sanbrero Coy,, (8). 

Their Lordships think that in the case 
now before them, where there is no difficul- 
ty in putting the parties back in the posi- 
tion which they occupied respectively on 
the 25th November, lv24, and where there is 
no proof of undue delay on the part of the 
plaintiff in bringing hio suit, he should 
have an account of the rents and profits of 
the immoveable properties from that date, 
the defendant being entitled to credit in the 

(4) (1862) 10 H. L. Gas 404 at p. 420; 32 L. J. Q. B , 
337; 9 Jur. (n. s.) 1081; 9 L. T. 60; 11 W.R. 1004. 

(5) (1863) 33 Beav. 154; 32 L. J. Gb. 790; 8 Jur. 
(N. s.) 980; 9 L. T. 75; 11 W. R, 1090. 

(6) 3 Dr.* War 317. 

(7) (1862) 10 H. L Gas. 26; 31 L. J. Gh. 389; 8 Jur. 
(N. 8.) 849; 6 L. T. 1; 10 W. R. 359. 

(8) (1878) 3 A. G. 1218; 39 L. T. 269; 2C W. R. 65. 
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account for all payments made by mm to [p, 112 , col. 2; p.li3, col. i.] 

the plaintiff. Interest should be allowed it is not proper to attribute a meaning to a section 
at the usual rate upon both sides of the based on a corresponding section in a repealed Act. 


account. 

For the reasons given their Lordships 
will humbly advise His Majesty that the 
appeal of Satgur Prasad should be dismiss- 
ed, and that of Mahant Har Narain Das 
allowed; and that the decree of the Chief 
Court of Oudh dated the 2ad May, 1928, 
should be varied by substituting for the 
words “date of the suit” the words '‘twenty- 
fifth of November, 1924", and by adding 
after the words '‘possession by him" the 
words “the defendant appellant being 
entitled to credit in the account so to be 
taken for all sums paid by him after that 
date to the respondent No. 1, and interest 
being allowed at the usual rate on both 
sides thereof." In other respects the decree 
of the Chief Court will stand. 

The appellant, Satgur Prasad, must pay 
the costs of Mahant Har Narain Das before 
this Board. 

A. Decreed accordingly. 

Solicitors for the Appellant Messrs. 
Barrow Rogers & Nevill, 

Solicitors for the Respondent : — Messrs. 
Hy, S. L. Polak & Co, 


PRIVY COUNCIL. 

Appeal from the Madras High Court. 

January, 12, 1V31 
V16COONT Dunedin, Sir Lancblct 
Sanderson and Sie Qeoiob Lowndes. 
KADIYALA VENKATA SUBAMMA and 
ANOT flE 4 — -Appellants 
versus 

KATREDDI RAMAYYA and others - 
Respondent?, 

Probate and Administration Act (V of 1881), ss. h, 
12, 69, OO'-Title of executor, whether vests before grant 
of probate — Sale by executor before getting probate, 
validity of —Interpretation of Statutes -Reference to 
repealed sections. 

Under the Probate and Administration Act, 
1881, the estate of a testator vests in the executor and 
the executor has the power to dispose of the estate 
from the date of the testator’s death, oven though 
probate has not been obtained, [p, 113, col. 1.] 

Under the English Law the title of an executor is 
derived from the Will and not from the probate though 
it is probate alone which authenticates his right, and 
the Indian Legislature has not departed from thi.s 
principle in the Probate and Administration Act, 1881. 
[ibid ] 

Section V2, Probate and Administration Act, does 
not imply that before probate the executor has no 
title but is only intended to simplify the proof of 
his title as dating from the testator’s death by authen- 
ticating the \V ill against all the world, Administrator- 
General of Bengal v. Pren Lai Uullkk (3) aad 


Meesre, E. B, Raikes^ K, C., K, V. L. Na- 
rasimham and Lakshiname Rao, for the Ap« 
pellants. 

Mr. P. V, Subba Rao^ for the Respondents. 
Sir George Lowndes.— The appel- 
lants are beneficiaries under the Will of 
one Madduru Venkata Subanna, who died 
on the 5th January, 1917. He was a Hindu 
residing at Pedakapavaram, in the Kistna 
District of Madras. The respondent, Mad- 
duri Qangamma, is his widow, and was 
appointed (as is now admitted) executrix 
accDrding to the tenor of the Will, but has 
not obtained probate. The other respond- 
ents are a minor son, adopted by the widow 
and various persons interested in the prop- 
erties of the testator under alienations made 
by the widow purporting to act as his exe- 
cutrix. 

The suit out of which the appeal arises 
was instituted by the appellants to enforce 
their right to particular parcels of land 
which they alleged had been allotted to 
their shares under a family arrangement 
made shortly after the testator’s death, or 
in the alternative for partition of the estate 
without regard to the alienations, which, it 
was contended, the executrix had, in the 
absence of probate, no power to make, and 
which were further charged as fraudulent. 

The trial J udge held against the appel- 
lants as to the family arrangement, and this 
is no longer in dispute. He was of opinion, 
however, that the alienations were incom- 
petent, and he accordingly passed a preli- 
minary decree in the appellants’ favour, 
declaring the rights of the parties, and ap- 
pointing a Commissioner to carry out the 
partition and to assess mesne profits. The 
Oommieeioner duly reported to the Judge, 
and eventually a final decree was made. 

Appeals and croes-objections were filed 
against both these decrees by some of the 
respondents, and on the hearing in the High 
Court the following question, upon which 
the decision of the appeals turned, was re- 
ferred to a Full Bench, viz .: — 

“Whether an executor appointed by Will made in 
tlio mnffassal td the Presidency has vested in him 
the e.stato of a testator and has all the powers of an 
executor as set out m tlie Probate and Administra- 
tion Act, even though such executor does not obtain 
probate of the Will, or whether his powers, unless ho 
obtains probate, are only tboso of a raera manager 
as held in respect of executors previous to the 
Probate and Administration Act.’’ 

The reference was heard by the Chief 
Justice and two puisne Judges, who re* 
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corded their opinion that — 

“In case of Hindu Wills to which the Hindu Wills 
Act does not a^ly the estate vests in the executor 
(who accepts oCnceJ from the date of the testators 
death, and that the provisions of the Probate and 
Administration Act are applicable, even though pro- 
bate has not been obtained." 

The appeals then came on again before 
the referring Judges who by their order of 
the 9th December, 1925, set aside the de- 
cree of the trial Judge and remanded the 
suit for disposal on the basis of their judg- 
ment, with directions, to try the question 
of the bona fides of the widow’s alienations, 
and for that purpose to ascertain what debts 
were outstanding at the death of the testa- 
tor. 

From this order of remand the appellants 
have brought their appeal to His Majesty 
in Council, and the sole matter for the con- 
sideration of the Board is whether the 
judgment of the Full Bench, upon which 
the order under appeal rests, should he up- 
Md. 

The Hindu Wills Act (XXI of 1870) has 
no application to the present case, but the 
greater part of the Probate and Administra- 
tion Act (V of 1881) applies to the Wills of 
Hindus generally, and it is upon the terms 
of this Act that the result of the appeal 
turns. 

The authorities have been discussed at 
length by Kumaraswami Sastri, J., who 
delivered the judgment of the Full Bench, 
and their Lordships think that 

nothing can be added by them to 
his careful examination of the case law on 
this subject. They will, however, refer 
later on to two decisions of the Board 
which have been relied upon by the appel- 
lants. 

There has been a divergence of opinion 
between the High Courts of Madras and 
Bombay on the one hand, and of Calcutta 
on the other. It is the view of the for- 
mer that has now prevailed, and their 
Lordships think that it is undoubtedly the 
right one. 

The provisions of the Act directly in 
point are the first part of s. 4 and sub-ss. (1) 
and (2) of s. 90, which run as follows : — 

"Section 4. The executor or admiuistrator, as the 
case may be , of a deceased person is his legal repre- 
sentative for all purposes, and all the property of the 
deceased person vests in him as such." 

“Section 90. (1) An executor or administrator has, 
subject to the provisions of this section, power to dis- 
pose, as he thinks fit, of all or any of the property for 
the time being vested in him under s. 4. 

“(2) Tlic power of an executor to dispose of immov- 
able property so vested in him is subject to any 
restriction which may be imposed m this behalf by 
the Will appointing him, unless probate has been 


granted to him, and the Court which granted the 
probate permits him by an order in writing, not- 
withstanding the restriction, to di.sposeof any immov- 
able property specified in the order in a manner per- 
mitted by the order. . . 

The reasoning of the Calcutta decisions 
as to the meaning of s. 4 was based largely 
on the preamble, which showed that the 
object of the Act was to provide for grants 
of Probate and Letters of Administration, 
and upon the beading of Chap. II, in which 
the section occurred, “of grant of Probate 
and Letters of Administration," and it was 
thought to follow from this that “executor" 
in 8. 4 could only mean an exeentor to 
whom probate had been granted. 

This argument was elaborated before 
their Lordships, and reference was made 
to other sections of the Act which, it was 
urged, contained the same implication, parti- 
cular reliance being placed upon ss. 12 
and 5 '4. 

With regard to the first branch of the argu- 
ment, their Lordships note that the word- 
ing of the opening paragraph of s. 4 is 
identical with that of s, 179 of the Succes- 
sion Act of 1865, which occurs in a chapter 
bearing the same beading as that of 
Chap. II of the Act of 1881. But so far 
as their Lordships are aware, it has never 
been held that s. 179 of the Act of 1865 
applies only to an executor who has proved 
the Will. 

Section 12 of the Probate and Adminis- 
tration Act no doubt implies that until 
probate is granted the Will is not “establish- 
ed," and it validates all intermediate acts 
of the executor. It is contended for the 
appellants that this necessarily leads to 
the inference that before probate there is 
no valid Will and no authority in the 
executor. This was the view taken by 
West, J. in Fatima v. Shaik Essa (1), but 
which failed to find acceptance on appeal 
[Shaik Moosa v. Shaik Essa (2)]. It is, 
their Lordships think, based upon a mis- 
conception of the object of the section. 
Before the grant, it is obvious that in every 
case where either the Will itself, or any- 
thing done under it by the executor, is 
challenged, proof of execution and capa- 
city on the part of the testator, and of the 
appointment of the executor, would be re- 
quired. The object of the section is only 
to get rid of this multiplication of proofs. 
Probate once granted authenticates the 
Will against all the vorld ; it affords a 
ready means of proof of the contents of 
cf the Will (See Bs. 41 and 91 of the Evi- 

(1) 7 B. 266, 7 liul. Jur. 535. 

(2) 8 B. 241; 8 Ind. Jur. 571. 
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dence Act) ; and it is a complete answer 
by the executor to any challenge of his 
authority as such. The provisions of the 
section do not, in their Lordships* opinion 
suggest that before probate the executor 
had no title, butj are only intended to 
simplify the proof of his title as dating from 
the testator’s death. 

Section 59 merely amplifies the position 
by making probate conclusive of the exe- 
cutor’s representative title against debtors 
of the estate, and provides for their in- 
demnification on making payments to him. 
This again is only a matter of simplifica- 
tion of proof, with the necessary corollary 
protecting debtors who have paid on the 
faith of the probate. 

There can be no doubt that in England 
the title of an executor is derived from iLo 
Will and not from probate, though it is 
probate alone which authenticates his right 
(See Williams on Executors, 12fch edition, 
page 1226). Section 12 of the Probate 
and Administration Act is a reproduction 
of 8. 188 of the Succession Act of 1865, and 
it has always been recognised that the latter 
Act was largely based on English Law. It 
is not suggested that this doctrine is for 
any reason inapplicable to the Wills of 
Hindus, and their Lordships think that 
the material parts of es. 4, and 90. which 
are set out above, aSord a strong indica- 
tion in themselves that the Legislature in- 
tended to adopt it. 

Section 4 makes no reference to probate, 
nor does the definition of “executor” in s. 
3 (again a reproduction from the Act of 
1865) suggest that probate is any part of 
his title ; he is merely the person to whom 
the testator has confided the carrying out of 
his dispositions. 

So, too, 8. 90 (2) clearly conceives of an 
executor not clothed with probate being 
able to dispose of the property “vested in 
him under s. 4.” It makes such power 
Subject to any restriction imposed by the 
Will “unless probate has been granted,” in 
which case the Court may relieve him from 
the restriction. In view of the terms of 
this section their Lordships think it would 
be impossible to hold that before probate 
nothing vested in the executor, and that 
he had no power of disposal at all. 

Reference was made in argument to the 
terms of the original s. 9U, which was 
repealed in 1889, when the present section 
was substituted. It may well be that upon 
the old section the argument on behalf of 
the appellants would have had more force, 
but their Lordships have to interpret the 
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Act as it has stood since 1889, and they 
cannot attribute to s. 4 a meaning based on 
the reading of the repealed section. 

It only remains to consider whether the 
two decisions of this Board, to which 
allusion was made above, afford any support 
to the appellants. 

Ill The Administrator-General of Bengal 
V. Pren Lai Mullick (3), the executors of a 
Hindu testator, whose Will was governed by 
the Hindu Wills Act of 1170, after obtaining 
probate, transferred to the Administrator- 
General “all estates, effects and interest 
vested in them by virtue of thi probate.” 
Such a transfer was authorized in the case 
of “any private executor” by p. 3i of the 
Adminietrator-General’s Act, II of 1874. 
The majority of the Judges before whom 
the case came in the Calcutta High Court 
held that the executors of a Hindu Will, 
governed by the Act of 1870, were not with- 
in the purview of the section, and this was 
the only question before the Board. 

The judgment was delivered by Lord 
Watson, who in dealing with various por- 
tions of the Succession Act which were 
incorporated in the Hindu Wills Act, 
says: — 

“It is sufficient for the purposes of this case to 
refer to two of these clauses 8ection IBI is to the 
effect that probate can be granted only to an exe- 
cutor appointed by the Will, Section 170 provides 
that the executor or legal administrator, as the case 
may be, of a deceased person shall be his legal 
representative for all purposes, and Ih.it all the 
property of the deceased person shall vest in him 
as such.” 

He continues as follows, and it is this 
passage which is principally relied on in 
the present appeal: — 

“It is not disjmted that the immediat<‘ effect of 
the Act of 1870 was to place a Hindu executor who 
was in a position, and chose, to take. advantage 
of its provisions, on lu'ecisoly tljc smuo footing as the 
executor of an Anglo-Indian testator, in so far as 
concerns the taking out of prob.ite, and the vesting in 
him of the estate of the deeeasc'd. The Will of the 
late Nuiido Lai Mullick was executed in August, 1889 
and his executors therefore, on their obtaining jirobate 
became immediately vested, by force of Statute, 
with the whole estates which belonged to liim at the 
time of his decease.” 

The question now before their Lordships, 
as to the effect of the words of s. 17i# 
(reappearing in the present case as s. 4 of 
the Probate and Administration Act) 
unaccompanied by probate, was clearly not 
under the consideration of the Bo.irJ in the 
case cited, as the authority totrauefer under 
e. 31 of the Administrator-Generals Act 


(3) 22 1. A. 107; 22 C, 788; 6 Sar. 603 IP. C.). 
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was expressly dependent upon the grant 
of probate and their Lordships have no 
doubt that the words used by Lord Watson 
were not intended to have the wider signi- 
ficance which the appellants seek to 
attribute to them. 

In Mirza Kurratulain v. Feara Saheb (4) 
the question considered bytheBoard wasone 
of estoppel, affecting a Muhammadan Will 
of which probate had been granted. Here 
again, therefore, the contention now raised 
as to the effect of ss. 4 and 90 of the Act of 
1881 standing alone, did not arise, and the 
only support that the appellants claim from 
it is derived from two sentences in the judg- 
ment which will be found on pages 256 and 
257. The first of these speaks of ‘ the title 
thus conferred upon every executor who has 
obtained probate,’* and the second, of the 
trusteeship for the purposes of the Will” 
‘‘created...... by the Will established by the 

probate.” Their Lordships are unable to 
treat these isolated quotations as affording 
any support to the argument of the appellants. 
There is, they think, nothing in the judg« 
ment of Sir Arthur Wilson, read as a whole, 
to suggest that the vesting under s. 4 or the 
power of disposal under s. 90, is dependent 
upon the grant of probate. 

For the reasons given their Lordships are 
of opinion that the order of remand made 
by the High Court on the 9th December, 
1925 was right, and that this appeal should 
be disoiissed, and they will humbly 
advise His Majesty accordingly. The appel- 
lants must pay the costs of the respondents 
of the appeal , 

A- A ppea I dismissed. 

Solicitors i for the Appellant. — Messrs. 
Douglas Grant & Bold. 

Solicitors for the Respondent. — Messrs. 
Harold Shephard. 


(4) 321. A. 244; 33 0. 116; 
. 938; 10. L. J.594; 15 M. 
Sar. 839(P, 0.) 


7 Bom L.R.876; 9 0. W. 
L. J. 336; 2A. L.J,758; 


PRIVY COUNCIL. 

Appeal from the Madras High Court. 

July 28, 193 K 

Lord Blanssbuagh, Lord Aikin ind 
Sir Lakc ^lct Sandbeson. 

Tfls RIPON PRESS and SUGAR MILL 
COMPANY, LIMITED, 

— Appellants 

versus 

V. QOPAL OHETTI and otbbbs 

“”Rb 3P0NDBNTS 

Companies Act (VII of 1913)^ ss. 162 (vi), 774, 77^— 
Winding-up of solvent company — Grounds for wind 
ing~up — *Just and equitable rule\ application of— 
Appeal in name of company against winding-up ordei 
— Wishes of contributories, weight of — Duty of OjUieial 
Liquidator — Court's power to remove Official Liquidator 
The fact that a Managing Director has a preponderat 
ing voice in the company by reasom of his owning ' oj 
controlling a large number of shares or that the 
dividends have not been paid regularly is by itself n( 
reason for winding-up a company, [p. 119, col. 1.] 

To justify a winding-up order on the ‘just anc 
equitable rule it is necessary to prove a lack of con- 
fidence in the conduct and management of the com 
pany’s affairs by the Directors, [p. 120, col. l.J 

An order for winding up a company even if nol 
justified may be maintained on the ground of lapse 
of time and intervening events, [p. 120, cols. 1 & 2.] 
An ultra vires transaction on the part of Directort 
is of itself not sufficient reason for a winding-u] 
order since other remedies are available to aggrievec 
share-holders, [p. 122, col. 2,] 

Where the Directors of a company intend to appea 
against a winding-up order they should prefer th< 
appeal in the company’s name even though an Officia 
Liquidator has in the meanwhile been appointed b; 
the Court. If the majority of the contributories concu 
in the filing of such appeal the appeal is in trut] 
that of the contributories, [p' 120, col. 2.] 

In the winding up of a solvent company the Oour 
as well as the Official Liquidator should have parti 
cular regard to the wishes of the contributories in al 
matters affecting them as a class, [p 122, col. 2.J 
An Official Liquidator must maintain a position o 
complete impartiality between all persons involvac 
in the windmg-up. Where this is not done the Judg 
in charge of the winding-up may remove sucl 
Liquidator and appoint in his place a person fron 
whom an attitude of imqualified detachment can b< 
expected. 

Appeal by special leave, from a judg 
ment of the Bigh Court, Madras, on iti 
Appellate Side, dated the 13th November 
1924, reversing the judgment of Mr. Justici 
Kumaraswami Saatri on the Original Bide 
dated the 3rd November, 1922. 

Mr. K, V. L. Narasimham, for the Ap 
pellant. 

Mr. W. H. Upjohn, K. C. (with him Mr 
K. J. Rustomji, for the Bespondent, OiBcia 
Liquidator. 

Lord BlanesbuPKh.— This is ai 
appeal from a judgment and decree of th( 
High Court of Judicature at Madras 
dated the 13th November, 1924, reversini 
a judgment and order, dated the 3x4 
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November, 1922, of a Biogle Judge of the 
same High Court io its Ordioary Original 
Civil Jurisdiction, These orders were 
made in the matter of a petition presented 
to the Court on the let May, 1922, for the 
compulsory winding-up of the appellant 
company. By the order of the 3rd Novem- 
ber, 1922, Mr. Justice Kumaraswami Sastri 
dismissed the petition with costs. On 
appeal his order was discharged by that of 
the 13th November, 1924, and the com- 
pulsory winding-up of the company was 
thereby decreed. This appeal from that 
order reached the Board for hearing more 
than six years after it had been made. Its 
discharge accordingly involved the super- 
session of all proceedings in a liquidation 
which as a result of it had then been in 
operation for more than eight years. To 
this fact are attributable the grave difficul- 
ties which have confronted the Board in 
disposing of the appeal. 

The company was constituted in 1882 for 
the purpose (l) of erecting a cotton-pressing 
factory atRaichur in Hyderabad, and (2) 
of erecting a sugar factory at Hospet in the 
Madras Presidency of British India. It 
was registered in Madras solely because 
part of its business was to be carried on in 
British India. But for the Hospet project 
it would have been registered in the 
Niaam's Dominions. And the Hospet 
factory did not materialise. It was de- 
finitely abandoned as a project in 1909. 
The company has never done any business 
in British India. Its sole activities have 
been centred at Raichur in connection with 
the factory which in due course was erected 
there. The fact that the fixed property of 
the companjr and its business have thus 
been in one jurisdiction and its place of 
incorporation and statutory obligations in 
another has always been a source of 
difficulty. It hampered the company in its 
competition with local rivals : it exposed it 
to the risk of double taxation : its accounts 
were necessarily kept at Raichur in the 
local vernacular, and the compilation of the 
annual statements at Bellary from these 
materials in a form to meet the require- 
ments of the Statute law of British India 
must always have been difficult and never 
quite satisfactory. It is unfortunate that 
in the liquidation no allowance appears so 
far to have been made for, or consideration 
given to, these difficulties inherent in the 
situation. 

The company was not a private company, 
but its share-holders were never numerous. 
Its articles of association were those of 


Table-A of the Act of 1882, with modifica- 
tions introduced which did not affect its 
status as a public company. It had a 
nominal capital of Rs. 1,25,000, divided into 
250 shares of Rs. 500 each. Of these, 200 
shares were issued at the time of its forma- 
tion, Fs. 250 being then called up on every 
share. This paid-up capital sufficed for the 
establishment of the Raichur facto ly. The 
200 shares with Rs. 250 paid up were in 
May, 1922, in the hands of 24 holders or sets 
of holders. 

The original articles of the company, els. 
7 and 8, provided for the appointment of 
named persons, as secretaries and treasurers 
at an allowance of 5 per cent, on nett 
profits, and as agents in charge of the 
factories at a like allowance. Between 1905 
and 1909 K. Venkata Rao, of whom much 
will be heard in the sequel — it is around 
him that the whole controversy has raged 
— had become one of the two agents. 

In 1909 and 1910 the original offices of 
secretary and treasurer and agent were 
abolished, and by special resolutions of the 
company, passed and confirmed unanimous- 
ly on the 7th and 28th of May, iPlO, els. 7 
and t of the company’s articles of associa- 
tion were cancelled, and it was resolved 
that, in lieu thereof, the firm of K. U. 8. 
Ramaohander Sc Oo. should be appointed 
treasurers of the company on condition of 
their retaining ^the company’s moneys 
without interest, and lending moneys to the 
company without interest whenever 
required. 

In view of the allegations of the petition 
with reference to this arrangement — 
operative, as it was, for so many years — it 
is convenient to note, in passing, the de- 
liberation with which it was made — the 
special resolution of May superseding with 
a technical amendment an earlier special 
resolution adopted with similar unanimity 
in April, i 910 It is material also to note 
that under the arrangement the firm was 
called upon to discharge the duties which 
had theretofore devolved upon the secretary, 
treasurer and agent combind, and that in 
any advantage that might accrue to it from 
the fact that, like a banker, it was not 
required to pay interest on the company’s 
balances, was to be f jund the only counter- 
part for the 10 per cent, on profits which, 
under the superseded arrangement, bad to 
be found by the company. 

The firm K. U. 8. Ramachander <4 Oo. 
was the family firm of Venkata Rao. From 
1910 and earlier he had been at its head. 
In 1922 he was 73 years of age. It is im- 
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possible to read the record without seeicg 
that, even at a later date, he remained a 
man of outstanding ability and strong 
personality. From 19i0 his was undoubted- 
ly the predominant influence in the firn), 
although he was only one of nine raemberp, 
as also in the directorate of the company, 
although the evidence is clear to show that 
no duly qualified share holder who desired 
a seat on the Board was ever excluded 
therefrom. His influence, real, and, for 
anything that appears, thoroughly well- 
deserved, was not, at all events, unwelcome. 
Everything points to the conclusion that 
the share-holders, for benefits resulting to 
them therefrom, were well content to leave 
the management of the company’s aSairs in 
Venkata Kao’s hands. 

At all relevant times a large number of 
shares in the company stood registered in 
his own name, and in the names of his 
firm and of different individual members 
of his family, some of them members of 
the firm. But the number which at any 
time he really controlled is left in complete 
uncertainty. His own personal holding 
was never large. He complains in his 
evidence that members of his family had 
become, prior to the date of the petition, 
at variance with him. The petitioners 
have put in the minutes of a meeting of 
the 23rd June, 1917 (Record Part II, page?), 
at which K. Kamachander, his eldest son, 
is found voting against him in favour of 
a larger dividend. Indeed, their Lordships 
can find nothing in the record to show 
that if at any time any disagreement with 
Venkata Kao’s action or policy had existed 
amongst the share holders, it would not 
have found effective expression as, for the 
moment at all events, it did, at the meeting 
of the 2l8t August, 1921, to which refer- 
ence will presently be made. The proceed- 
ings of the share-holders up to that date 
do not indicate that as the petition suggests 
they were there merely to register Venkata 
Kao’s decrees. They do show that up to 
1921 there was never ary serious disagree- 
ment amongst them. 

The first trace of cocllict originates with 
& resolution proposed by Venkata Kao as 
an extraordinary resolution at a general 
meeting of the company held on the 6th 
August of that year. The resolution, in 
effect, was that in view of the complete 
abandonment of the Hospet venture and 
of difficulties resulting from its British 
Indian incorporation, the registration of 
the company should be transferred to 
Hyderabad. The proposal, as might, per- 


haps, have been expected from what has 
been already said, was accepted unanimous- 
ly at that meeting, But Sabapatbi Rao, 
a share holder, a Vakil of 3'J years of age, 
who now beconcea as prominent in the 
drama as Venkata Kao himself, although 
the holder of a single share only, and with 
therefore, it might perhaps have been eup- 
posed, no very extensive interest in divi- 
dends. detected in the resolution or tho jght 
or said that he detected a subtle device on 
the part of Venkata Kao to make the re- 
covery of dividends more difficult. Accord- 
ingly, at the meeting held on the 27th 
August, 1921, to confirm the resolution, he 
proposed an amendment to the effect that 
the company should be wound up voluntari- 
ly. And his amendment was carried by a 
bare majority of the members present, and 
Venkata Kao’s original resolution was there- 
fore lost, although the amendment was not, 
of course, affirmatively effective. 

Prom this incident must be dated the 
movement, such as it was, headed by Saba- 
pathi Rao, culminating ia the petition and 
ultimately in the winding-up order which 
is now under review. 

The petition, as has been said, was pre- 
sented on the let May, 1922. There were 
six petitioners. Sabapatbi Rao is one; his 
brother, Lakshmikantha Rao, holding two 
shares, is another; a third has since died; 
and a fourth, Sidbasapps, sold his 21 shares 
in the company on the 2nd November, 
1924, before the winding-up order was 
made. The whole six petitioners between 
them held no more than 32 shares out of 
the total of 200. Only one other share- 
holder, the respondeat. Madam Venkayya, 
supported them. The company, in its 
opposition to the petition, represented the 
views of a preponderant majority. It was 
amply solvent. Creditors were in no way 
interested, if they existed at all. 

The petition is an attack upon Venkata 
R'io from every angle. That that attack 
was inspired throughout by Sabapatbi Kao 
has never been questioned, while Venkata 
Kao has reiterated in evidence that it is 
from some unexplained enmity to himself 
on the part of Sabapatbi Kao and from that 
alone that everything has resulted— the 
winding-up petition, the appeal from the 
order dismissing it, and the whole course 
of the supervening liquidation so marked 
in its hostility to himself. Their Lordships 
are not prepared to treat these assertions 
lightly. They have never been contradict- 
ed by Sabapatbi Kao, although he has given 
evidence on two occasions and has made 
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many affidavits in the course of the liqui- 
dation. No petitioner, except himself, has 
ever taken any part in the proceedings. 
The petition, for the terms of which 8aba- 
pathi Rao is clearly, primarily, and not 
improbably exclusively responsible, is in- 
excusable in the recklessness and mislead- 
ing character of its most serious allegations, 
and their Lordships have been compelled 
to note that throughout the recorded pro- 
ceedings in the subsequent liquidation 
the activities of Sabapathi Rao have been 
exclusive, constant, persistent and officious, 
not to be explained by his insignificant mate- 
rial interest in the liquidation or its results. 
It is necessary to approach the considera- 
tion of the case with these most disturb- 
ing facts in mind. The learned trial 
Judge was able to dismiss the petition 
on what may be called its own demerits. 
Their Lordships will anticipate so far 
as to say that it is almost inconceivable 
that the High Oourt could have wound 
up the company as and when it did or 
have justified its order by the reasons as- 
signed had these matters been even re- 
motely present to the minds of the learned 
Judges there. 

Being in effect an undiscriminating attack 
upon Venkata Rao the petition is, charac- 
teristically, the victim of undesigned in- 
consistencies. In one paragraph, for example 
(pars. 5), it contains an allegation that 
with the exception of the petitioners and 
their outside supporter, “the share-holders 
are thwarted by the fear of the influence 
and capacity of Venkata Rao for doing 
them harm"; alongside of which is to be 
found the account, twice given or referred 
to (paras. 8 and 12), of the manner in 
which Venkata Rao’s proposal that the 
company should become a Hyderabad 
Company was, at the very latest meeting 
of the company, defeated by a majority 
vote in favour of voluntary liquidation. 
Again, in contrast with a charge in para. 10 
that the treasurer firm improperly retains 
the company’s balances for its own ad van- 
tage — the main burden of the petition— the 
complaint of para. 11, inconsistently en- 
ough, is that Venkata Rao is proposing to 
invest Rs. 30,000 of presumably these very 
balances iii the purchase of machinery 
for the Raichur mill — a purchase from 
which it is not suggested that, except as 
share-holders, any advantage could accrue 
either to himself or his firm. 

These contradictions are important in 
a petition whose remaining charges, when 
supported by any evidence at all, and wheq 
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not based upon facts distorted in statement 
beyond recognition, are either vague or 
out of date. But as there is one charge- 
trivial enough, for service on such a petition, 
but upon the supposed proof of which the 
learned Judges of the High Court appear 
mainly to have proceeded in making the 
winding-up order — it will be convenient to 
deal with it in detail now. It is typical 
also of other charges. 

It is alleged in para. 8 that six years 
before, i. e , in 1916, Venkata Rao threa- 
tened to call up the unpaid amount of 
Rs. 250 a share therewith to start the 
sugar mill at Hospet, which it was known 
must then be a failure; that the intended 
and resulting effect was to bring down the 
market value of the shares; that then he 
bought up about 60 shares from Ohavani 
Pakirappa and others, and soon after he 
droppedthesubject, as his object had thus 
been secured. Later in the paragraph it 
is alleged that at the meeting of the 27th 
August, 1921— thislpresumably is the meet- 
ing referred to, although with characteris- 
tic inaccuracy the date is given as the 
12th September, 1921— Venkata Rao again 
threatened the share-holders in open meet- 
ing, “that he would harass them by calling 
up the unpaid share capital. The share- 
holders are daily expecting the threat to 
bs put into force.” 

Now, as to the first of these allegations, 
the only occasion on which the threat could 
have been made was not, as alleged, six years, 
but 14 years before, viz , in 1908, when the 
firm had not even become treasurers, and 
at a time when Venkata Rao’s position was 
that of joint agent of the company, with 
the same Pakirappa, who is named. At 
that time, as a reference to the minutes 
shows, the proposal to proceed with the 
Hospet project and call up capital for 
the purpose was not that of Venkata Rao 
at all, but was put forward by, amongst 
others, S. Qavappa, the father of the sixth 
petitioner; and as a result of further meet- 
ings of the Board, the project was in April, 
1909, finally abandoned, and with it any 
proposal or necessity to make a call. The 
shares of Pakirappa were purchased by 
Venkata Rao’s firm for Rs. 28,000, but not 
until January, 1910, and in no connection 
whatever with the starting of the sugar 
mill. Venkata Rao gave this circumstan- 
tial denial to this charge which, significant- 
ly 'unfounded in point of date, depends 
only on the evidenco of dabapathi 
Rao, who was not himself, in 1908, even 
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a member of the company, being a mere a 
boy of 16. 

As to the second occasion, Venkata Rao^ 
in his eTidence, characterises the charge 
(Record, page 28) as a downright lie, and 
it is certainly not obvious why, when no 
attempt to put the threat in force had 
for nine months been made, the 
share-holders should still be daily expect- 
ing its fulfilment. It seems unlikely, too, 
that Venkata Rao should have chosen the 
same threat on both occasions, although 
its effect upon the Stock Exchange value 
of the shares does not enter into the later 
threat at all. But that this second threat 
was ever made again depends on the state- 
ment of Sabapathi Rao alone— a witness, 
Audimulam Pillai, evidently called to cor- 
roborate his story failing to do so (Appen- 
dix, Part I, page 43). 

The learned Judge found that none of 
the charges against Venkata Rao had been 
established. So far as these, in particular 
were concerned, there was surely no room 
at all for any other conclusion. Upon the 
evidence, this is one of the reckless unsub- 
stantiated allegations by which the petition 
is discredited. It is unfortunate, indeed, 
that the winding-up order should to any 
extent have been rested on the assumption 
that it had been proved. 

It would be tedious further to detail the 
charges in the petition, the alleged delay 
in payment of dividends and the like. 

It will suffice to take these from the learned 
trial Judge's judgment. But there are 
two matters further affecting the good 
faith of the petition as a whole which cannot 
properly be passed over in silence. The 
first of these are the words in para. 10, in 
which the position of the firm as treasurers 
under the special resolution of 1210 is attack- 
ed: 

“Under the pretext,” says para. 10, “that this firm 
would lend large amounts free of interest to the 
treaeurers for its needs, Mr. Venkata Kao succeeded 
in getting a resolution passed that the funds of 
the company shall be entrusted to the treasurers free 
of interest, and that the treasurers should similarly 
lend an amount to the company if required.” 

Such is the petitioners’ paraphrase in 
1922 of the two sets of special resolutions 
unanimously adopted in 1910, and acted 
upon without protest or objection ever 
since. 

The allegation goes on : 

“Sums above He. 20,000 hare been lying with the 
treasurers for several years for their sole benefit 
and advantage. , . . The whole thing was a ruse 
to give the use and the control of the company’s 
funds to Mr. Venkata Kao’s family.’’ 

It caeta iu their Lordships’ minds the 
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gravest doubt upon the hona fides of the 
petition that the true facts in relation to 
this matter already set forth should there 
be BO distorted in statement as to be quite 
unrecognisable. 

The other matter, more important still 
in this connection, relates to the grayest 
charge of all made by the petition against 
Venkata Rao, and, in conjunction with 
him, the company’s auditor. Iu para. 13 
the following allegations aonear : — 

“The petitioners are credibly informed, and believe 
the same to be true, that all articles supplied to 
the factory were by Mr. Venkata Rao or his relatives 
or dependants, and vouchers for higher values were 
got up in the names of third parties who are either 
his friends, clients, or dependants over whom he 
wields an enormous influence.” 

To this may be added the further allega- 
tion from para. 11 : 

“The petitioners believe that the funds of this 
company have been utilised for the [said] private 
concerns of Mr. Venkata Kao’s family.” 

Then, as to the auditor, after a state- 
ment that it is upon him that tbe share- 
holders had alone to depend for the 
accuracy of the accounts to which they 
were not allowed access, the same para. 13 
proceeds : 

“The auditor is a partisan of Mr. Venkata 'Kao, 
and is afraid of losing his auditorship and remunera- 
tion if he did not comply with the wishes of Mr. 
Venkata Rao in granting his certificate blindly. 

. . . If an independent audit be made, the peti- 
tioners believs that several grave and serious 
irregularities will come to light.” 

It is a serious thing that no evidence 
has at any time been adduced in support 
of these grave allegations, or any of them. 
With regard to the charge against Venkata 
Kao, Sabapathi Rao sought in evidence 
to justify its insertion in the petition on 
the ground that it was based upon in- 
formation given to him by an unnamed 
ex official of the company, who was not, 
however, going to be called as a witness. 
And not even by a question put to 
Venkata Rao, in the course of his prolong- 
ed cross-examinations, both on the petition 
and in the course of the liquidation, has 
this accusation of fraud against him ever 
been again referred to or revived. So far 
as tbe auditor is concerned, the charge, 
without the slightest evidence to support 
it, is even more culpable. Its recklessness 
may be judged by the fact that not only 
were the audited accounts invariably 
accepted in each year with unanimity by 
the share- holders at meetings, several of 
them attended by Sabapathi Rao and other 
petitioners, but the audited accounts after 
eight years still remain undisturbed. And 
the auditor is now dead. 
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These grave allegations of personal dis- 
honesty with no available evidence to 
support them make it incumbent upon 
every Oourt to approach the other allega- 
tions of the petition with the greatest 
reserve. 

These were all examined by the learned 
Judge in the course of an elaborate inquiry. 
He tried out the case to the end. In a 
cross- petition the allegations against himself 
and his firm were denied in detail by 
Venkata Rao. The petitioners had com- 
plained that the company’s accounts were 
not open to the share-holders. To meet 
this complaint, the books and accounts of 
the company up to 1922 were produced 
for the inspection of the petitioners, and 
were inspected by Sabapathi Rao on differ- 
ent days in August, 1922. Sabapathi Rao, 
in support of toe petition, gave evidence; 
Venkata Rao was cross-examined at great 
length. 

In the result the learned Judge, as has 
been already noted, found that the charges 
made by the petition had not been proved 
in any particular. It had been conceded, 
he said, that unless the case could be 
brought within cl. (6) of s. 162 of the Indian 
Companies Act no order could be made: 
no misconduct had been proved against 
Venkata Rao or the other Directors. The 
fact that Venkata Rao had a prepondera- 
ting voice in the company by reason of 
his owning or controlling a large number 
of shares was of itself no reason for wind- 
ing up the company; the allegation that 
dividends had not been paid regularly was 
no ground for winding up, but the trouble 
had only arisen in transmission cases. The 
petitioners had had inspection of all the 
accounts, and in no instance had these 
been shown to be wrong. As regarded 
the sum proposed to be spent on machinery, 
it was hardly likely that Venkata Rao, with 
his preponderating interest, would ruin the 
company for the pleasure of annoying the 
other share-holders. 

Their Lordships subscribe to that judg- 
ment. The order dismissing the petition 
with costs was in their judgment, on the 
evidence before the Oourt, the only possible 
order. They think it both fair and right 
to add that on a careful consideration of 
all the evidence they can find no justifica- 
tion worthy of the name for the sugges- 
tion that during Venkata Rao’s long tenure 
of office his management of the company's 
affairs had in view any other object than the 
welfare of the company in which as a sherer 
bolder he was directly and indirectly, sq 


largely interested. Nor have they in the evi- 
dence found any proof that moneys retained 
by the firm were normally in excess of rewon- 
abiy possible prospective needs or that there 
was any impropriety on the part of the 
treasurers in retaining the money? *^n®y 
did retain or on the part of the Direcj^s 
in recommending their retention, ine 
balances were, in fact, the working capital 
of the company.even although some portion 
of them might without illegality or even 
inconvenience have been distributed _ as 
dividend bad the share-holders so insist- 
ed 

Thepetitionersiappealed to the High Court 
by notice, dated the 17th November, 1922. 
For some unexplained reason the appeal 
was not disposed of until the 13th No^m- 
ber, 1924— nearly two years later, l^bere 
were no new materials placed before tbe 
Appellate Oourt to account for this loss 
of time, which would not have been possible 
in England, where winding-up appeals are 
placed in an interlocutory list in order 
to be beyond any such risk. Their Herd- 
ships hope that this case is, in this, as 
in so many other respects, exceptmnal. 
But this delay ought to have weighed 
with the learned Judges in reaching a 
decision. The difficulties seated by a 
winding-up order in November, 1924, with 
effect from the let May, 1922, which so 
soon became manifest in the liquidation, 
might have given them pause. It does 
not appear that these difficulties were even 

present to their minds. _ 

Nor is it easy either to discover or to 
state the actual reasons of the Appellate 
Judges for making a winding-up order 
when they did or at all. They were 
apparently led to do so partly by the case of 
Loch X. John Blackwood Ltd, (1) which, as 
they noted, had not been available for 
the Trial Judge’s consideration, but which, 
so far as their Lordships can see, bears 
no resemblance either in principle or detail 
to the facte as proved in this case. For the 
rest, while the learned Judges do not in 
terms reject the trial Judge s findings of 
fact they ignore them altogether. Ihey 
seem to treat allegations in the petition 
as true merely because they are placed 
there They find neither in its contradic- 
tions’ nor in its charges any room even 
for criticism. This omission in relation to 
the alleged threats by Venkata Rao to call 
UP the unpaid share capital of the com- 
pany ia particularly unfortunate. The 

(l) {1*24) A 0. 783. 
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learned Judges appear, without examina- 
tion, to accept these charges as proved, 
while from their statement of the first of 
them, it is apparent that the nature of 
the charge made was quite misunderstood. 
Perhaps their conclusions on the whole 
matter may, however, best be taken from 
their own clrsing words : — 

“It in evident that the alTairs of this company 
are rarried on in such a way that the members of 
one family are able to exercise a predominating 
influence over the management of the company and 
to secure certain benefits for themselves. The 
ininoiity arc unable to protest elTectiveJy against 
the actions of the Directors because the majority of 
shares are in the hands of one family and the 
Directors themselves are aljlc to hold over tho 
sliarc-holderi the fear of having to pay up the unpaid 
portion of their shares. This causes a lack of con- 
fidence in the management of the Directors which 
there is no hope of improving so long ns the present 
directorate continues and tho funds are in the hands 
of the present treasurers. Under these circumstan- 
ces, we think the only course we can take to secure 
the just rights of the share-holders is to direct tho 
winding-up of the company.” 

Venkata Kao has sworn, and it has not 
been denied, that before the appeal was 
heard, two of the petitioners, had notified 
to him their actual, although apparently 
not their formal, withdrawal from the 
proceedings. One had died; a fourth, Sid- 
basapps, as has been stated, had, before 
this judgment of the High Court, sold 
his shares. In active support of the petition, 
therefore, if Venkata Rao has sworn truly, 
there remained, at the date of the winding- 
up order, only Sabapathi Kao and his 
brother, holding three shares between them, 
and Madam Venkayya, who had never even 
verified its allegations. A striking com- 
ment on the obaeivations of the High Court 
when read in the light of the history already 
set forth. 

But, presumably, these petitioning casual- 
ties were not— at least, all of them — known 
to the learned Judges, and Venkata’s 
statement of them may have been exag- 
gerated. Even so, the conclusions of the 
Appellate Court cannot, in their Lordships’ 
judgment, be supported. Their own exa- 
mination of the petition leads 
them, on the evidence, to the 
inevitable conclusion that its allegations, so 
far as these were offensive, were entirely 
unproved. Its proper fate was the dismis- 
sal which it met with at the hand of the 
trial Judge. The winding-up order on the 
materials before the High Court ought not 
to have been made. 8o far the present 
appeal is entirely justified. 

But many further considerations emerg- 
ing in subsequent events have to be 
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weighed before it can be properly dis- 
pcsedof. To the statement and considera- 
tion of these, their Lordships now 
proceed. 

At the instance of the Directors, imme- 
diate steps were taken to have the order 
set aside. An application for leave to use 
the company’s name as appellant was first 
made. This was strenuously opposed by 
Sabapathi Kao, who, in an affidavit, chal- 
lenged Venkata Kao to ascertain the contri- 
butories’ views on the subject. At a meet- 
ing, in answer, held on the 2nd April, 1S)25, 
16 contributories holding 168 shares out of 
200 declared themselves for an appeal in 
the company’s name or, if that were not 
possible, for one in their own. Notwith- 
standing this declaration of their wishes 
(see 8. 174 of the Act); the learned Judge 
in charge of the liquidation on the l9th 
November, 1 925, refused the leave asked 
for, on the ground that Venkata Kao was 
then in default under an order made 
against him in the liquidation, and, on 
appeal to the Court, this refusal was, on 
the 18th December 1925, upheld, on the 
expressed ground, the basis of which their 
Lordships are quite unable even to conjec- 
ture, that there was no reason to suppose 
that those who purported to be the com- 
pany in the application “represented the 
wishes of the majority of the share holders.’’ 
This new misunderstanding of the position 
at another critical moment in the history is 
responsible for the further misfortune that 
an appeal against a winding-up order, so 
unusual in its occasion and circumstances, 
only became possible through the special 
leave granted by His Majesty on the recom- 
mendation of this Board two years later, on 
the 2nd December, 1926. Four further 
years elapsed before the appeal was 
brought to a hearing—the greater part of 
that long interval having been apparently 
consumed in the preparation and printing 
of the supplemeotal appendices included 
in the record at the instance of the Official 
Liquidator. 

The appeal quite rightly, is in the com- 
panys’ name. The objection taken to its 
competence loog persisted in was quite 
unfounded. In that respect it is in accord 
with a well-established practice, devised to 
meet the necessities of just such a situation 
as here arose. 

But this is all mere form or style. The 
appeal is really that of the contributories 
who are behind it. They may be truly 
regarded as the appellants. (See In re, 
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Diamond Fuel Company (2). Of the res- 
pondents, the Official Liquidator alone has 
appeared to oppose. He has taken it upon 
himself to contest the appellants’ case ab 
initio — the remaining respondents, with 
Madam Venkayya, their unpledged sup- 
porter, being all who remain of the original 
petitioners. They have kept themselves in 
the background throughout, doubtless by 
arrangement. The Official Liquidator in 
his printed case and at the Bar has said for 
them all that they could have said for 
themselves. Moreover, he has had printed 
and included in the record 364 pages of the 
proceedings in the winding-up, including 
a verbatim transcript of the depositions 
that have been taken in the course of it. 
What has really been attempted by this 
procedure is that the opposition to the 
appeal — the petitioners’ business — shall be 
conducted even if it fails at the charge of 
the assets of the company. 

Such unusal partisan activity on the part 
of an Official Liquidator in relation to such 
an appeal clearly called for some justifica- 
tion, and this was sought to be supplied 
by referring to an order of the 14th Novem- 
ber, 1928, by the Judge in winding-up, 
which directed the Liquidator to oppose 
the appeal and do all the above things. 
Their Lordships have noted that the order 
referred to is really an affirmative answer 
by the learned Judge to questions asked 
by the Liquidator on an ex parte summons, 
while the order made has been so liberally 
interpreted by the Liquidator that in the 
second appendix he has had printed 124 
pages of depositions, all taken after the 
date of the order and, save for a few lines 
here and there, entirely irrelevant, as their 
Lordships think, to any issue arising on the 
appeal. 

Their Lordships are gravely concerned 
that such an order should ever have been 
asked for. They are even more concerned 
that it should have been acted upon with 
so little discrimination. The order, in 
principle, was sought to be justified by the 
representation doubtless made by the 
Official Liquidator to the learned Judge, 
and as a contention maintained before the 
Board, that in these appendices facts are 
disclosed which had they been known to 
the Court when the petition came before it 
would have made a winding-up order 
inevitable. It is merely an aggravation of 
the position that, in their Ljrdships’ judg- 
ment, as will appear presently, no such facts 
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are there disclosed. For, even if they had 
been, these were facts to be brought for- 
ward, if so advised, by the petitioner- 
respondents at their own risk, and not by 
the Liquidator at the charge of the assets. 
Their existence would have been no justi- 
fication for bis becoming partisan in a dis- 
pute between two sets of contributories 
concerning the propriety of an order from 
which his authority alone proceeded, His 
only duty on an appeal against such an 
order was from a position of complete 
impartiality, and in the interests of the 
whole body of his constituent contribu- 
tories to be ready to inform the Board of 
any facts and circumstances in relation to 
the company’s affairs about which he might 
be asked or which in his judgment the 
Board ought to know. 

In the present case the Liquidator’s 
attitude is peculiary invidious. It appears 
from the depositions that he was put for- 
ward by the petitioners for his office on 
the resignation of the official first appoint- 
ed, and that his appointment was opposed 
by the Venkata Rao party for that very 
reason. He, too, was an ‘enemy’. From 
him, therefore, on appointment, an attitude 
of unqualified detachment was specially to 
be desiderated. His conception of detach- 
ment in relation to this appeal has been 
to ask for and to obtain ex parte and to 
interpret with an excess of liberality an 
order which has enabled him free of ex- 
pense to the petitioners, in relief of their 
responsibilities, and already at a cost far 
in excess of any possible interest of theirs 
in assets, to fight their battle, with, as 
will be seen, no success and at what except 
as to a trijfling amount, must be the 
inordinate expense of their opponents. It 
is to be hoped that orders like that of the 
14 th November, 1928, will not in future be 
lightly made in the course of an Indian 
winding-up. The only results of the order 
in the present instance have been excessive 
delay and utterly useless expenditure both 
o which will, like the delay already refer- 
red to, be found to have been operative to 
the prejudice of the appellants, in absence 
of whom the order was made. 

It was upon these appendices and their 
contents that the real opposition to the 
appeal was based by the Official Liquidator. 
When examined, they strike their Lord- 
ships as being for the most part quite ir- 
relevant to the conclusion which he asked 
the Board to draw from their perusal. It is 
quite true that there are found in them 
instances of grave disobedience by Ven- 
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kata Rao to orders for payment into Oourt 
or to the Official Liquidator of moneys 
shown by their accounts to be in the hands 
of the treasurers. The record, however, 
does not Sstablish, as has been contended, 
either disobedience to orders to hand over 
the company’s remaining books and docu- 
ments or even reluctance to produce them. 
OarelessUess in relation to their custody or 
preservation there may have been, but the 
difficulties with regard to these books seem 
to the Board to have been largely due to 
the fact that the mill at Raichur, with, as it 
would seem, all documents there, had been 
in the hands since the Ist January, 1824, 
of the lessee under a transaction later to be 
referred to. But the orders upon Venkata 
Rao for payment of money, whether regu- 
lar or not, ought to have been obeyed, and 
he must not complain that his disobedience 
was made, once, the occasion of an order 
for his committal at the instance of the 
Official Liquidator. If the pendency of an 
appeal to this Board was his excuse for 
disobedience, it was no excuse. Venkata 
Rao must remain justly responsible and 
aocouutablo for his recalcitrancy. Their 
Lordships, however, do not find in what has 
emerged since the winding-up order any- 
thing going to show that before it was made 
Venkata Rao had been guilty of wrongful 
acts unknown to the Oourt and sufficient 
to justify a winding-up -order had they 
been alleged in the petition. By these 
supplemental appendices they are not even 
led to conclude that had the winding-up 
order not been made Venkata Rao would 
have been guilty of any disobedience to any 
order of Oourt. He nowhere appears to 
be congenitally recalcitrant. It was his 
resentment at the existence of a winding-up 
order in any shape which betrayed him to 
disobedience, although their Lordships 
hasten tb add that such resentment, how- 
ever well authenticated, being manifested 
while the order stood, can never be judi- 
cially excused. 

But the Official Liquidator points to one 
other ttansaction disclosed as justifying 
his codtention under this head. He says 
that a certain purchase by the Directors of 
gins in March, 1924, after the dismissal of 
the petition, together with the lease of 
these gpds to the lessee of the mill, was 
ultra vires the company and a fraud upon 
it. Vedkata lUo's answer on the question 
of uUra^irts is that the transaction was 
conducive to the attainment of the com- 
pany’s purposes an object probably implied 
in the n^emorandum of association of every 


trading company, and very easily implied 
in the skeleton form in use and adopted for 
this company in lb82. His answer as to 
the lease of the gins m as that it amounted 
to the completion of the lease of the mill at 
Raichur which had been made with the 
share-holder’s assent as from the previous 
January. It is unnecessary for their Lord- 
ships at this stage to go into further detail. 
The acts were long after the petition and it 
is, moreover, well settled that an ultra vires 
transaction on the part of Directors, 
if this was one, is of itself no ground for 
a winding-up order. A share holder has 
his complete remedy in other directions. 

Accordingly, their Lordships have 
reached the conclusion that the proceed- 
ings in the liquidation, the details of which 
— at such great expense — the Official Liqui- 
dator has introduced into the appeal, do 
not, in any way, help the case he has 
sought to make. On the contrary, they 
operate further to imperil it. For what, in 
their Lordships’ judgment, these proceed- 
ings do show is that, owing to the mistaken 
principles upon which the liquidation has 
been conducted, doubtful orders have 
been made in the past and that, unless 
the methods hitherto adopted are for the 
future discarded, nothing can result from 
the further progress of the liquidation but 
the [dissipation of the company’s entire 
assets in expenses. In other words, the 
Liquidator’s appendices, properly appre- 
ciated, point to the discharge of the 
winding-up order being called for rather 
than to the continuance of the liquidation 
being beneficial. And the proper choice 
between these two alternatives becomes 
thus ever more difficult. 

This statement requires some expansion. 

The outstanding fact in relation to this 
winding-up which seems too far to have 
been entirely missed is that the contribu- 
tories are alone interested in its results. 
The Icompany had no creditors. From 
this it followed that the liquidation was 
peculiarly one in which the Oourt, as to 
all matters affecting the contributories as 
a class, would have regard to their wishes 
as proved by any sufficient evidence (Act 
of 1913, 8. 174) and one, also, in which 
the Official Liquidator [s. 183 (2) ], would 
lose no opportunity of summoning meet- 
ings of contributories for the purpose of 
ascertaining their wishes in respect of 
similar matters. Now, it is hardly too 
much to say that with consequences — 
serious in many other respects than exces- 
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sire cost — these vital considerations have 
been oonsietently forgotten or ignored 
thronghout the liquidation. 

Two typical examples may be given. 
The irst relates to the lease of the Raichur 
factory, granted pareuant to a resolution of 
the company in general meeting on the 
8th November, 1923, for a term of 10 years 
from the Ist January, 1924, to Ramachandra, 
the son of Venkata. Ramachandra’s ofier 
was the highest of three then received : the 
policy of leasing the factory was approved 
by all : and with regard to the choice of 
the tenant even Sabapathi Rao, who was 
present at the meeting, made no protest. 
Ramachandra had been in possession since 
the let January, 1924, duly paying the 
rent reserved, when on application by the 
then Official Liquidator, the Judge, on the 
20th August, 1925, declared the lease void 
under s. 227 (2) of the Act, as being a 
disposition of the company’s property 
subsequent to the commencement of the 
windingrup. 

Their Lordships do not go into other 
matters in relation to this order, approved 
as it was on appeal — into the fact that the 
value of the lease to the company was not 
questioned and that, in making the order, 
no regard was had to the law of the 
Nizam’s Dominions, where the validity or 
otherwise of the lease would have been 
determined without any reference whatever 
to s. 227 (2). They say nothing of all that 
followed therefrom. They are concerned 
now only to point out that the later 
disasters flowed from the initial failure of 
those responsible to appreciate that no one 
had been or remained interested in the 
factory except the share-holders, who had 
by an unopposed resolution approved 
the lease, and that so far from declaring it 
void under the section, it was a transaction 
to be confirmed almost as a matter of 
course. 

The second typical example of failure in 
the same respect is disclosed in the pro- 
ceedings with reference to a dividend of 
Rs. 40 per share in respect of the profits 
of the company for the years 1922 and 

1924, declared unanimously at a meeting of 
share-holders, or more accurately of con- 
tributories, held on the 27 th December, 

1925, as one to be paid on the terms that it 
would be repaid if called for. At that 
date the winding-up order bad been made, 
but no Liquidator had so far been appoint- 
ed. In point of law, under s. 178 (2) of 
the Act the company’s assets were then 
constructively in the custody of the Court, 


and it is quite clear that no disposition of 
them by the contributories could be regular. 
But, on the other hand, except these con- 
tributories, no one at the date of the 
resolution had any interest whatever in the 
moneys to be distributed, while it is not 
surprising, as one of the Judges remarks, 
that the contributories were entirely un- 
animous in declaring the dividend. Now 
in tbe treasurer’s accounts for the year 
1924, there is a disbursement claimed of 
Rs. 10,665 in respect of a partial distribu- 
tion of this dividend, and this disbursement 
has been attacked by the Official Liquida- 
tor from every angle, but always on the 
basis that any. payment whatever of divid- 
end after the winding-up order, albeit, in 
substance no more than a payment on 
account of the ultimate interest of each 
contributory in the surplus assets of the 
company, was cs blameworthy as if, in the 
liquidation of an insolvent company, it had 
represented a distribution of creditors’ 
funds amongst contributories. 

It was of couiae tbe immediate duty of 
the Official Liquidator in going through the 
accounts to satisfy himself that the pay- 
ments set up had in fact been made, and 
that the money bad been received in 
circumstances which, as between the com- 
pany and the registered holder of the shares 
in respect of which it was paid, was a com- 
plete discharge to the company. But the 
Official Liquidator did not think fit to stop 
there. He obtained orders from the Court 
directing tbe repayment of the dividends 
paid, and orders against the Directors per- 
sonally for any dividends not so repaid by 
their recipients, and in other cases— in one 
particularly, where the registered share- 
holder himself makes no claim to tbe 
dividend (see supplemental appendix, page 
131), and where the dividend has admittedly 
been paid to and received by one who 
claims that in equity be was so entitled to re- 
ceive it —the liquidator has embarked upon 
an inquiry in the interest of pother claim- 
ant in equity to the same dividend, in the 
course of which be took — and these are now 
included in the appendies— over 
200 pages of depositions, and in connec- 
tion with which he obtained an order for a 
commission to Nasik to take evidence, all 
on a subject and in support of a claim with 
which the company in liquidation has as 
such no concern whatever. It is a dis- 
turbing circumstance that the claimant for 
whom all this was done was the original 
petitioner, Sidbasappa, then not even a 
contributory, acting through Sabapathi Rao 
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(«ee second appendix page 119), while the 
claimant against whom the irrelevant 
campaign was waged was I.Narayana Reddi, 
one of the Directors. 

^ But there are other orders made in the 
liquidation, the terms of which are set forth 
in the Official Liquidator’s appendices, 
and, on the face of them, at all events, so 
remarkable that it would not be very dis- 
concerting to note their disappearance with 
the winding-up order, on which they 
depend. There are also cases where, on 
the startling opinion judicially expressed 
in the order of the 4th March, 1925, “that 
in effect the treasurers are not very differ- 
ent from the Directors”, orders have appa- 
rently without discrimination been made 
against ‘‘the Directors” or “the treasurers”, 
without anything whatever to indicate who 
are the persons so described. Their Lord- 
ships have been specially struck by the 
three orders following : 

(а) An order of the 19th April, 1928, 
whereby five named Directors are apparent- 
ly as for a misfeasance, and on a summons 
in Chambers ordered to pay Rs. 7,76113*9 
— a sum which a debtor to the company 
had made default in paying, no considera- 
tion haying apparently been given to the 
contention that the debt had become statute 
barred by the neglect of the Official Liqui- 
dator, to say nothing of its having been 
guaranteed by Ramachander, one of the 
Directors named. 

(б) An order in Chambers of the 26th 
April, 1928, (a) for repayment of the divid- 
ends distributed under the resolution of the 
22nd December, 1924 ; (6) for payment by 
Ramachander as guarantor of the 
Rs. 7,761-13-9 he had already as Director 
been ordered to pay by the order of the 
19th April, 1928 

(c) An order of the 15th October, 1929, 
whereby, inter alia (a) all items of dis- 
bursement shown on treasurers’ accounts 
of 1924 were ordered to be refunded by 
Venkata Rao and the company’s treasurers, 
with apparently no credit given for any 
benefit derived by the company from the 
expenditure ; (6) repayment was to be 
made by theDireotors of the sum paid to the 
sellers for the gins already referred to, 
presumably as for a misfeasance, or in res- 
pect of an alleged ultra vires transaction, 
without reference to the fact that the 
gins in question had been delivered to 
and remained in the hands of the Official 
Liquidator under a previous order ; (c) 
payment by Directors and treasurers was 
directed of dividends distributed under 


resolution of the 22nd December, 1924, and 
not repaid by the recipient, and other 
smaller payments were ordered without 
any consideration being given, so far as 
appears in the records, to the answers made; 
(d) the lease of the gins to Ramachander was 
set aside. 

None of the orders above referred (to are 
under appeal. They have doubtless long 
since become final in the sense in which 
administrative orders ever are final. It 
may be that in working ;them out defects, 
apparent on the face of them, ceased to bo 
serious. But their Lordships cannot refrain 
from expressing the hope that • in liquida- 
tion proceedings in India matters of such 
importance will not normarlly be so dispos- 
ed of 

Their Lordships have now detailed Jwith 
much particularity the salient incidents in 
this long fhistory. They have done so, 
laboriously they fear, but not finding it 
possible otherwise to make clear within the 
confines of a self sufficient judgment the 
difficulty of the problem disclosed. What 
they find themselves faced with at the end 
of the day is a winding up order, made 
two years after its presentation upon a 
petition which ought never to have been 
presented, for, even if not merely vindictive 
and malicious, the petition was entirely 
without proved merits. They find also that 
the winding-up order has in the liquida- 
tion been succeeded by a series of orders 
off hand in form and on the face of them, at 
all events, made without full consideration 
of all relevant circumstances. Lastly, their 
Lordships find a liquidation in being which, 
if carried on as it has been begun, can, as 
they forecast it, end in nothing for the 
contributories but a call of all the 
unpaid capital to provide for payment of 
the costs and expenses. And for these 
disasters, one and all — with the exception 
only of the expense and trouble due to the 
recalcitrancy of Venkata Rao, the costs of 
which have already and rightly falleii upon 
him — the petitioners are mainly, if not 
indeed entirely, responsible. There is, 
therefore, so far, and even at this distance 
of time, everything to be said for the dis- 
charge of the winding-up order appealed 
against. 

But what would now be the consequences 
of discharging that order? The business of 
the company has ceased for years: its 
undertaking has been broken up: its recon- 
stitution except under new auspices is now 
probably quite impracticable: and the 
task of adjusting liability for the mischief 
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which has resulted from the liquidation 
presents a prospect of far-reaching and 
ruinous litigation. Nor could these con- 
sequences be mitigated, nor could any 
bounds be set by their Lordships to the 
range and extent of future trouble if the 
winding-up order were now to be set aside. 
A direction to that effect would, their 
Lordships cannot doubt, be a calamity to 
all concerned. They cannot give it. 

On the other hand, it seems to the 
Board by no means hopeless that if the 
liquidation be left operative, it may by a 
change of method be possible to avoid at 
least total disaster. 

Their Lordships are, of course, well 
aware that it is not for them to dictate the 
future course of the liquidation. That is a 
matter for the learned Judge in winding- 
up. <The judicial discretion in such matters 
is, at all events in the first instance, with 
him alone, and he may not divest himself 
or be divested of full responsibility for its 
exercise. The observations accordingly 
which immediately follow are made )nerely 
for his assistance. They are in no way 
directory. It is enough that they will have 
his attentive consideration. In their 
Lordships’ view, then, it is essential, if 
complete disaster is to be avoided, that for 
the future this liquidation shall be con- 
ducted in a spirit of complete impartiality, 
as between different sets of contributories, 
and with due regard to the wishes of the 
contributories (s. 174). It will be for the 
learned Judge to consider whether this 
end can be attained under the present 
liquidator, who has identified himself so 
completely and, so far, so unfortunately, 
with the petitioners in their unworthy 
conflict with the main body of contribu- 
tories, or whether it will not be necessary 
to place in the position of liquidator a 
man of no less high standing than the 
present Official Liquidator, but who has 
not hitherto been associated professionally 
or otherwise with either set of contribu- 
tories, and who would be advised by a 
Vakil, equally dissociated from either side, 
whose appointment would be authorised 
under s. 181 of the Act. It will further des- 
erve most careful consideration at the hand 
of the learned Judge, whether in the future 
course of the liquidation, by whomsoever 
it is conducted, the audited accounts up to 
19:^3 should not remain undisturbed for 
reasons similar to those which have led 
their Lordships to leave the winding-up 
order in being, and whether the accounts 
of the company for 1924 should not be 


taken on the best available materials and 
audited in order that on these accounts, as 
so taken, the actual amounts with which the 
treasurers are to be charged may appear as 
Eccurately as is now possible. Particularly, 
however, will it be for the learned Judge to 
determine if the liquidator should not be 
directed to consider, as a protection from 
all further litigation, whether the liquida- 
tion cannot be brought to an end by some 
scheme under which the whole remaining 
assets of the company would be taken over 
by the majority contributories on the 
terms of their providing for the authorised 
costs and expenses of the liquidation and a 
sum equivalent to the then existing 
value of the shares in the company of the 
remaining contributories; and whether, 
failing that, the liquidator should not be 
directed in relation to the dividend declar- 
ed on the 22nd December, 1924, and not- 
withstanding the orders on that subject 
previously made, either to complete its dis- 
tribution out of the assets in his hands or 
enforce repayment from each recipient of 
the dividend paid to him. In their Lord- 
ships' judgment, the preferable course, if 
funds permit, is, with the sanction of the 
Court, to , complete the distribution. All 
these observations, however, as their Lord- 
ships have explained, express their own 
views only. They form no part of the order 
following. 

The actual order now to be made should, 
their Lordsnips think, be as follows: — That 
the winding-up order of the 13th Novem- 
ber, 1924, although not justified when 
made, be, by reason of the lapse of time 
and intervening events, maintained except 
as to costs. As to these, the order will be 
discharged. 

And their Lordships will humbly advise 
His Majesty accordingly. 

As to costs, as the winding-up is allowed 
to continue, the petitioners cannot be 
ordered to pay the company's costs either 
of the petition or of the appeal to the 
High Court, proper though such an order 
would be. But they must not have costs 
in either Court, and if these costs have been 
paid by the Official Liquidator they must 
be repaid. The Official Liquidator must 
pay out of the assets the costs of the 
company— that is, the majority contribu- 
tories — of the petition, of the appeal to the 
High Court and of this appeal. There 
will be no costs of this appeal to the peti- 
tioner-respondents or Madam Venkayya. 
The Registrar will tax the costs of this 
appeal of the Official Liquidator, who will 
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have liberty to apply in the liquidation for 
payment out of the assets of these costs or 
of such part of them as the Judge, in 
winding-up, may, in view of this judgment, 
allow, the Official Liquidator having further 
liberty reserved to apply to the learned 
Judge for payment otherwise than by the 
majority contributories of such of his taxed 
costs as may be disallowed out of assets. 

It will be the duty of the Official Liqui- 
dator when applying for his costs to bring 
this judgment of their Lordships to the 
notice of the learned J udge. 

A. Order confirmed. 


Solicitor for the Appellants; — Mr. H, S. L. 
Polak. 

Solicitors for the Respondent, the Official 
Liquidator; — Messrs. Watkins and Hunter. 


PRIVY COUNCIL. 

Appeal from the Bombay High Oourt. 

July 28, 1931. 

Lord Tomlin, Lord Russbll op Killowbn 
and Sir Gbobob Lowndbs. 

JULIO MASOARENHAS ANDOTHBBi— 
Appbllants 
versus 

Thb MHROANTILE bank of INDIA, Ltd. 

— Rbspondhnts. 

Negotiable Instruments Act {XXVI of 1881), ss. P, 
IS^uebentures issued by Improvment Trust— Forged 
endorsements— Surrender of old and issue of new 
debentures — Novation of contract — Holder in due 
course — Title to new debentures. 

One F was entrusted by the plaintifls-appellants 
with certain debentures for the purpose of collecting on 
their behalf the interest as it fell due. F by means 
of forged endorsements in his own favour pledged 
those securities with the Alliance Bank of Simla 
endorsing them over to that Bank to secure his own 
indebtedness. Subsequently the Alliemce Bank sur- 
rendered these securities to the Improvement Trustees 
who issued fresh debentures in their place and des- 
cribed the transaction as a renewal of the old deben- 
tures. Later on the Alliance Bank under instructions 
from F endorsed over the new debentures in favour of 
the Mereantile Bank, the respondents to whom F had 
transferred his loan accoimt. The plaintiffs-appel- 
lants brought a suit for delivery and transfer to them 
of ^OM instruments by the Mercantile Bank; 


Held, (1) that the debentures were promissory notes 
and were, therefore, negotiable instniments; 

(2) that as there was no irregularity in the tr^sfer 
the appellants were apparently in the position of 
holders in due course; [p. 127, col. 2.] 

(3) that the new debentures issued by the Improve- 
ment Trustees were in form and in substance new 
and independent obligations in substitution for those 
under the surrendered instruments; [p. 128, col. 1.] 

(4) that the appellants did not acquire any title to 
these new debentures; [ibid.] 

(5) that the appellants had no right of actionagainst 
the Mercantile Bank as the latter were holders in dua 
course of the new debentures, [ibid.] 

Lee V. Zagury (1), distinguished. 

Hunsraj v. Ruttonji (2), overruled. 

OoDBolidated Appeals Nos. 87 and 88 of 
1929 from two decrees of the High Oonrt, 
Bombay, Oivil Appellate Jurisdiction, 
dated the 26th and 27th March, 1928, re- 
versing two decrees of that Oourt, in its 
Ordinary Original Oivil Jurisdiction, dated 
the 12t;h and 14th April, 1927. 

Messrs. C. J. Conway, K. C. and J, M, 
Parikh, lor the Appellants. 

Messrs. Rayntr Goddard, K. C. and C. W. 
Turner, for the Respondents. 

Sir George Lowndes — The ques- 
tions for decision in these aoeals arise out 
of a fraud committed by one Fernandes. 
In the year 1914 he was entrusted by 
the appellants, who were re; idents of Qoa, 
with certain securities for the purpose of 
collecting on their behalf the interest as 
it fell due. Among these securities were 
41 “debentures” issued by the Trustees 
lor the Improvement of the City of Bombay 
under powers contained in their Act 
(Bombay Act IV of 1898) and also one 
“Municipal debenture,” being presumably 
a debenture issued by the Municipal Cor- 
poration of Bombay under Bombay Act 
111 of 1888. All of these securities were 
transferable by endorsement. 

Fernandes seems to have renoitted the 
interest to the appellants regularly till the 
middle of 1923, when he defaulted, and 
it was then discovered that he had, in 
1918, by means of forged endorsements 
in his own favour, pledged all the de- 
bentures in question (together with others 
not the subject of these appeals) with the 
Alliance Bank of Simla, endorsing them 
over to that Bank to secure his own in- 
debtedness. 

Had no further complic tions occurred 
there would probably have been little 
difficulty in deciding on the rights of the 
parties; but in 1921 the Alliance Bank 
surrendered the 41 Improvement Trust 
debentures to the Trustees, who exchanged 
them for 22 new debentures, the face value 
of which differed in pisoy cases from those 
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of the originale, though the totals were the 
same. This transaction is described in the 
record as a “renewal” of the debentures, 
and seems to have been in accordance with 
the usual practice, but it has an important 
bearing on the rights of the parties. All 
these new instruments were issued directly 
to, and in the name of, the Alliance Bank, 
clear of all previous endorsements. The 
original securities were cancelled by the 
Trustees and retained by them. The same 
process, mutatia mutandia, was gone 
through in the case of the Municipal 
debenture. 

Thereafter, in 1921, Fernandes trans- 
ferred his loan account to the Mercantile 
Bank of India, the respondents in these 
appeals, and on his instructions the Alli- 
ance Bank endorsed the new instruments 
over to the respondents. 

The appellants now claim the delivery 
and transfer to them of these instruments 
by the respondents. They succeeded in the 
first Court in India, but failed to hold 
their decree on appeal and the questions 
involved came before this Board for final 
determination. There is no dispute as to 
the facts set out above. 

The securities entrusted to Fernandes 
were the property of the two seta of appel- 
lants, and suite were instituted by them 
separately on the original side of the Bom- 
bay High Court. The defendants in leach 
case were Fernandes, the Alliance Bank, 
and the respondents, but the suits were 
defended only by the respondents. They 
were tried and heard in appeal separately, 
but are consolidated before the Board, 
and in their Lordships' opinion the same 
considerations apply in each. 

The original Improvement Trust “de- 
bentures,” specimens of which are printed 
in the record, were in the form of a pro- 
mise to pay a particular sum to the Bank 
of Bombay or order on the 20th August, 
1963, with half-yearly interest in the mean- 
time, at 4 per cent, per annum. On the 
back was a series of spaces for the entry 
of interest payments and a column of 
endorsements commencing with an endorse- 
ment by the original payee, the Bank of 
Bombay, and ending with that of Fernan- 
des to the Alliance Bank. The renewals, 
with which the appeals are principally 
concerned, were ; in the form of a promise 
to pay the Alliance Bank or order, and 
contained no reference to the originals 
except that under the serial numbers of 
each new instrument was entered another 
number, which is said to be that of an old 
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debenture, and where two or more of the 
originale were consolidated in a new instru- 
ment the word “consolidation” appeared. 

It was agreed on the argument in appeal 
in India that the so-called “debentures” were 
promissory notes as defined in s. 4 of Act 
XXVI of 1881, and, therefore, under s. 13 
of that Act negotiable instruments. In 
their Lordships’ opinion this is the correct 
view of their legal attributes. There was 
no irregularity in their transfer to the 
respondents; the references to the old 
numbers and to consolidation were not, 
their Lordships think, sufficient to lead the 
respondents to believe that there was any 
defect in tbe title of the Alliance Bank, and 
it is not suggested that there was anything 
else in the transaction to put them on 
enquiry. The respondents were apparently, 
therefore, in the position of holders in due 
course under s. 9 of the Act. 

The trial Judge, as already stated, 
decided both the suits in favour of the 
plaintiffs, the present appellants. The 
main ground of his judgment was that no 
title could be acquired by the respondents 
through the forged endorsements and that 
the “renewals” must be regarded in law as 
merely the “fruit” of the original securities. 
He relied upon the oases of Lee v. Zagury 
(1) and Hunaraj v. Ruttonji (2). He made 
decrees in the appellants* favour, declaring 
in each case their title to the instruments 
claimed, and ordering the respondents to 
transfer and hand over the same to them 
together with all interest or dividends 
realized by tbe respondents within three 
years prior to the filing of the suits. He 
also granted the appellants certain relief 
against Fernandes, which is not now 
material. 

Tbe appeals were heard by Marten, 0. J. 
and Blackwell, J., who delivered in each 
suit separate, but concurring, j udgments in 
favour of the present respondents. In the 
one csss they dismissed the suit as against 
the respondents, declaring that the appel- 
lants were not entitled to the “new 
debentures” held by the respondents; in the 
other they limited the decree of the lower 
Court to certain securities not in question 
in these appeals. 

The learned Judges were of opinion that 
the issue by the Improvement Trustees of 
the instruments the subject of the suit con- 
stituted in effect a new contract in each case 
between them and the Alliance Bank; that 

(1) (1817) 8 Tauat. 114; 1 Moore 556; 19 B. R. 476. 

(2) h B. 65. 
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the respondents were holders in due course 
of these instruments, and that the appel- 
lants had no right of action against them. 
Referring to the authorities on which the 
trial Judge had relied, they held that the 
case of Hunsraj v. Ruttonji (2) was wrongly 
decided, and that Lee t. Zagury (1) was a 
decision on very special facts, and could not 
govern the cases before them. 

In their Lordships' opinion the conclu- 
sion come to by the Appellate Court was 
right, They think that the suits, so far as 
the respondents were concerned, were 
misconceived. On the original deben* 
tures the Improvement Trustees were, no 
doubt, bound to the appellants, and the 
forged endorsements in favour of Fernandes 
would not, prima facie, affect their title. 
If these debentures had come into the 
possession of the respondents, the appel- 
lants might well have been entitled to 
recover them. But what the appellants 
claimed to have transferred and made over 
to them were instruments to which they 
never bad a title and with which their 
Lordships think they had no concern. 
They were not in any sense mere append- 
ages to or continuations of the original se- 
curities. They may be called “renewals,” 
but they were in form and in sub- 
stance new and independent obliga- 
tions in substitution for those under 
the surrendered instruments, and entered 
into by them with the Alliance Bank and 
their transferees. This is shown by the 
consolidation of the amounts for which the 
original promissory notes were issued, and 
by the elimination of the previous endorse- 
ments. In the case of dishonour by the 
makers it is hardly conceivable that the 
holders could be entitled to sue the en- 
dorsers of the old notes ; they would not 
ordinarily even know who they were, and 
consolidation would be inexplicable except 
on the basis of a new contract, as any 
material alteration of the originals would 
render them void against intermediate 
parties ; see s. 87 of the Act above referred 
to. 

In truth, the only connection between the 
old and the new instruments was that, as 
between the Trustees and the Alliance 
Bank, the consideration for the issue of 
the new was the surrender of the old 
instruments. This cannot, their Lordships 
think, give the appellants any title to the 
new instruments, though it may not affect 
their title to the old ones. 

It may be that that if the suits bad 
been instituted against the Improvement 


Trust it would have been difficult for that 
body to resist them. They were in posses- 
sion of the securities to which the appel- 
lants were entitled, and though they affect- 
ed to cancel them, this would not neces- 
sarily defeat the appellants’ title. Their 
Lordships are not called upon to express, 
and do not express, any opinion upon this 
question. 

Their Lordships agree with the learned 
Obief Justice of Bombay in thinking that 
Hunsraj v. Ruttonji (2), so far as that 
decision dealt with “renewals" of Govern- 
ment promissory notes, was wrongly decided. 
They notice that the Indian Securities Act 
(XIII of 1886), which provided for such 
renewals, gave special statutory protection 
to the Government in respect of the original 
securities, and this protection is continued, 
though subject to more stringent conditions, 
by Act X of iy20. 

With regard to Lee v. Zagury (1) their 
Lordships agree that it is no authority upon 
the present case; it was a decision upon a 
complicated set of facts, and did not affect 
to lay down any principle of law. 

Their Lordships have dealt in this 
judgment mainly with the Improvement 
Trust debentures, but they think that the 
same considerations apply to the Municipal 
debenture, and tnat the appeals fail with 
regard to all of them . 

For the reasons given their Lordships 
will humbly advise Hie Majesty that the 
consolidated appeals should be dismissed. 
The appellants must pay the costs. 


B. L. Appeals dismissed. 


Solicitors for the Appellants.— Messrs. 
Birkbeck, Julius, Edwards & Co. 

Solicitors for the Respondents. — Messrs. 
E. F. Turner & Sons 
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CALCUTTA HIGH COURT. 

Oiril Appeal No. 199 of 1928, 

April 21, 1»31. 

Mdkbbji and Qdha, JJ. 

RADHA GOBINDA DEB and anothb* 

— PLAlNTlPFi — A pPB(I<ANTS 
versus 

GIRIJA PRA9ANNA MOOKHERJEE 
AND anothbr — Dbpbndants — 
Rbspondbnts. 

Bengal Land Revenue Salet Act (XI of 1850), ss. 
2, S, SO— Arrears due on 12th January — Sale on 28th 
March — Validity of sale — Bengal Land Revenue Sales 
Act (VII of 1868), 8. 1 — Amalgamation of malguzari 
and thanadari lands Single sale for arrears of 
revenue and thaaadari dues —Validity — Want of 
tirm ^ to complete sale— Adjournment, legality of — 
Signing order of adjournment in club, legality of — 
Evidence Act (/ of 1872), s. lU, Ulus, (e), (t)—CoU 
lector's books — Presumption of correctness. 

Where arrears for which a sale under the Bengal 
Land Revenue Sales Act took place were payable on 
the I2th January, 1924, and the estate was sold 
on the 28th March which was the next date fixed for 
payment of arrears : 

Held, that the sale was not invalid. Amrita Lai 
Roy Y. Secretary of State {!) and Saraswati Bahuria 
V. Surja Narain Choudhuri (2), distinguished, [p, 132, 
col. 1.] 

Where thanadari lands have been amalgamated 
with the malguzari lands of the mehal so as to 
form one estate as defined in s 1, iVct VII of 1868 and 
the demands on the two heads have been amalga- 
mated to form a total demand for the estate, one sale 
oan be held for the arrears of revenue for malguzaH 
lands and on account of dues for thanadari landa, 
[p 133, col. 2.] 

The Collector has jurisdiction under s. 20 of the 
Bengal Land Revenue Sales Act, 1859, to adjourn a 
sale to the next day after selling some of the items 
if he cannot complete the sale of all the items before 
5 V. M. [p. 134, col. 1.] 

The fact that the order for adjournment was signed 
by the Collector at a club and not at his office cannot 
affect his jurisdiction or the validity of the sale, 
[p. 134, col. 2,] 

Non-service of a notice under s. 7 the Act, which is 
meant to forbid rai7/ai5 and under-tenants to pay rent 
to the defaulting proprietor, has no bearing on the 
question of, and cannot affect, the price fetched at the 
sale. Gobind Chunder v. Shirajunnessa (S), Maham- 
mad Azahar v. Raj Chunder (9), Azimuddin Patwari 
v. Secretary of State (10) and Sheikh Mahommad Aga 
V. Jadunandan J ha (il), reierrod to. [ibid.] 

Entries in the books of the Oollectorate may be pre- 
sumed to be correct and such books must be examin- 
ed to arrive at a finding as to whether there were 
arrears or not. Saraswati Bahuria v. Surja Narain 
Choudhuri (2) and Mahommad Solaiman v. Birendra 
Chandra Singh (3), referred to. [p. 133, col. 1.] 

Appeal af^aiast Original Decree of the 
Officiating Sab-Jadge, Birbham, dated the 
i2th September, 1927. 

Mr. Karunamoy Ghose, for the Appel- 
lant. 

Messrs. Braja Lai Chakravarti and Hari 
Prasanna Mukherji.iot the Beepondente. 

Judfirment* — This is an appeal by the 
plaintifis from a decree dismiseisg their 
9«it. 


The plaintiffs are two brothers who, as 
well as their uncle defendant No. 2 are 
ahebaita of their family idol Sree Sree Radha 
Govinda Deb Thakur. One of the debutter 
properties of the idol is a 14 annas 2 ganda 
2 karaa share of an entire estate. No. 1246 
of the Birbbum Oollectorate, which goes by 
the name of Lot Kntubpnr and includes 
thanadari lands. This share constitutes a 
separate account property being revenue- 
paying estate No. 1246-1. It was sold at a 
revenue sale held by the Collector of 
Birbhum on 28th March 1924, and purchased 
thereat by defendant No. 1. The ahebaiti 
right of the two plaintiffs extends to a half 
of the said share and that of defendant No. 
2 to the other half. 

On 8th July, 1925, the plaintiffs commenc- 
ed this action on a plaint in which it was 
averred that there was bitter enmity and 
long standing litigation between them and 
defendant No. 2; that estate No. 1246 1 
having fallen into arrears for non-payment 
of the revenue of the January kiat of 1924 
the estate was advertised for sale to be held 
on 27th March, 1924; that on that date de- 
fendant No. 2 sent his officer Nimai 
Obandra Ghose to Suri, and the plaintiffs 
also sent their officer there with money for 
their share of the revenue; that Nimai 
Chandra Ghose gave out that he would 
pay the amount of revenue together with 
such penalty as the Collector might impose 
and also filed a petition for that purpose 
before the Collector; that the plaintiffs’ 
officer, believing that the revenue would be 
so paid in and finding that a chalan for 
such deposit had been passed made over 
the plaintiffs’ share and the revenue to 
Nimai Obandra Ghose and came back: and 
that thereafter Nimai Chandra Ghose 
having thus succeeded in misleading the 
plaintiffa’ Officer and sent him away, did 
not deposit the revenue and fraudulently 
caused the estate to be put up for sale on 
the next day and got it purchased for de- 
fendant No. 2 in the benami of the defend- 
ant No. 1. Certain irregularities and 
illegalities in the procedure adopted for the 
sale were also averred. It was also alleged 
that substantial loss was thus caused as 
property worth Rs, 5O,0JO had been sold up 
for Rs. 19,100 only. The prayers were 
for setting the sale aside on a declaration 
that it was illegal, ultra virea and without 
jurisdiction, and for recovery of poeeession 
of the estate together with mesne profits. 

Defendant No. 1 in his written statement 
filed on 39th October, 1925, denied that there 
were auy irregularities or illegalities as 
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alleged in the plaiat, or that he wae a 
benamidartoT defendant No. or that ther 
was any Bubstaniial lose. 

On 18th January, 1927, that is to say, about 
a year and a half after the action was com- 
menced, the plaintiffs made a petition for 
amendment of their plaint. This amend- 
ment was allowed in spite of the objection 
of defendant No. 1. The amendment in 
substance wae that the plea of benami 
purchase was given up, and it introduced a 
statement to the effect that the plaintiffs 
had been subsequently informed that 
Nimai Ohandra Ghose did not get the 
money which he wae expecting in order to 
make the deposit and upon that he entered 
into an arrangement with defendant No. 1 
under which the latter agreed to purchase 
the property at the sale and then to recon- 
vey the same to defendant No. 2 on receipt 
of Be. 2,000 as his profits in the transaction. 
A prayer was added that the property 
should be reconveyed to the idol on receipt 
of the said amount or such other amount as 
was considered proper. 

In the additional written statement 
which defendant No. 1 filed on Slat March, 
1927, after the aforesaid amendment of the 
plaint, the said defendant denied the ar- 
rangement alleged. 

Defendant No. 2 took no part in the suit. 

Before dealing with the other questions 
that have arisen in this appeal it would 
be convenient, by way of clearing the 
ground, to dispose of a few questions of fact 
on which the findings of the Court below 
were against the appellants and the 
correctness of which findings has been 
assailed before us on their behalf. 

The first question is whether the altera- 
tion in the averments made by the amend- 
ment of the plaint was made bona fide, the 
allegation as to a benami purchase by de- 
fendant No. 2 in the name of defendant 
No. 1 being abandoned and the story of a 
secret arrangement under which defendant 
No. 1 was to reconvey the property to de- 
fendant No. 2 for a profit of Rs. 2,000 being 
set up. The plaintiff Kshirode Mohan 
Ghose Moulik stated in his evidence : 

“The statements I hav® made iu para. 16 of the 
plaint (meauiuK tlie allegations as to the benami 
purchase) 1 got from Ihikhal Banerji, Am-mukhttar 
of Asit (meaning defendant No. 2), That Rakhal 
Banerji cannot bo found novr in Suri. I do not know 
his whereabouts . . . . 1 got the information about 
the statements made in para. 4 of the amendment 
petition from KakhalBabu (meaning the story of the 
secret arrangement, towards the beginning of Janu- 
ary, 1927 . . . . I have no good feelimgs with any 
men of Asit. 1 have no faith in Asit. T have no 
faith in his kamacharU .... I cited Ashu m 
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witness as Hakhal told me he was present at the tim 
of sale. I did not consult Ashu about what 
he knows. I cited Nimai and Santiram as wit- 
nesses as Rakhal told me that they were present 
at the time of sale. I did not consult them before, 
but I expected that they would speak the 
truth as their masters had been disappointed. I sent 
for Rakhal also at the beginning of January, 1927, to 
know what tke witnesses would say. 1 called him at 
Kshitish’s house. Then he told me the real state of 
matters as stated in my amendment petition. I did 
not take Rakhal to anybody for repeating his second 
statements (meaning the story of the secret arrange- 
ment. I had no reason to disbelieve Rakhal Babu 
and so I got the plaint amended.” 

In our opiuioD, it is parfectly incredible 
that the witness could have, without taking 
any precautions to fix Rakhal to his second 
statements when he had once gone back 
upon his first statements, and without 
assuring himself that the ofideers of his 
bitter enemy who were all concerned in the 
fraud would support his case as witnesses on 
his behalf, could have thought of getting 
such an important alteration made in his 
case. Such a position, in our judgment, is 
unthinkable. We entirely agree with the 
conclusion of the Subordinate Judge on 
the point and hold that, finding in the 
course of the year and a half that had 
elapsed that defendant No. 1 had secured 
unimpeachable documentary evidence 
(which has subsequently been produced 
by him in the case), showing that the 
purchase had been made by that defendant 
on his own behalf and with his own money 
procured by loan and not on behalf of 
defendant No. 2, the plaintiff joined bands 
with defendant No. 2 to make a common 
cause and set up the story of a secret 
arrangement in order to recover the prop- 
erty. 

Next, as regards the truth of the story 
itself. The story rests upon the evidence of 
P. W. No. 1 Nimai Ohandra Ghose, the 
Sardar Dewan of defendant No. 2, P. W. No. 
2 Santiram Mukherji another officer of 
defendant No. 2, and P. W. No. 3 Ashutosh 
Ohatterji, a man of inconsiderable posi- 
tion and a relation of P. W. No. 2. A close 
scrutiny of the evidence of these three 
witnesses discloses wide divergence as to the 
details, and there are clear and irreconcil- 
able contradictions as regards the time, 
the place and other essential particulars of 
the transaction which they profess to speak 
to. Besides, it is improbable to the l^t 
degree that such a secret arrangement with 
such far reaching consequences could be 
entered into by these officers of - defendant 
No. 2 on their own responsibility and with- 
out any reference to their master or that no 
greater precaution would be taken by 
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them to guard against defendant No. 1 
resiling from it. Defandant No. 2, on 
whose behalf and for whose benefit this 
agreement is said to have been entered 
into, has not venture! to come forward; 
bis officers have made barefaced admissions 
as having been party to a serious fraud 
intended to secure for defendant No. 2 an 
advantage over the plaintiffs by depriving 
them of their property. It is not suggested 
that during the long period that elapsed 
since the sale and till the amendment was 
applied for, there was any demand for 
specific performance of the agreement, or 
any tender of the amount of Rs. 2,000; and 
indeed it is admitted that there have been 
no such steps taken. In support of the 
story of this secret arrangement, it has 
been attempted to be shown that the officers 
of defendant No 2 were scaring away 
intending bidders in order to help defend* 
ant No. 1 to make the purchase, but we 
are not satisfied that any such thing was 
really done by them. It is utterly incredit- 
ble that there was such an arrangement 
and, indeed, everything points to the 
falsity of the story so put forward. On the 
other hand the evidence of defendant No, 
1 himself and of such witnesses of his as 
D. W. No. 4 Baidya Nath Roy, D. W. No. 5 
Ananta Lai Ghosal and D. W. No. 6 Deben- 
dra Ohandra Ghosal— witnesses who ap- 
pear to us to be perfectly reliable — have 
given a clear and convincing account as 
to how the purchase was made. On that 
evidence we are satisfied that it was a 
bona fide purchase made by defendant No. 
1 for his own benefit. The evidence, oral 
and documentary, as regards the source 
of the purchase money need not be dis- 
cussed as the plea of benami hats been 
abandoned, but we may say, once for all, 
that we can see nothing suspicious any- 
where in that evidence. 

Then arises the question whether the 
plaintiffs' story of their having sent their 
share of the Revenue through an officer 
of theirs and that officer having been 
bluffed by defendant No. 2'e officer Niami 
Ohandra Ghose, with the assurance that 
the Revenue would be duly put in by him, 
is true. In view of the fact that the allega- 
tion of a benami purchase was withdrawn, 
and in view of our finding that defendant 
No. 1 was a bona fide purchaser, the ques- 
tion has lost all its importance. But it is 
as well that we should record our opinion 
u to the truth or otherwise of the story as 
it has been discussed before us at consider- 
able length. The story is given by P. W. 
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No. 1 Nimai Ohandra Ghose in these words; 

“Plaintifl*’ man, Ramendra Prosad Qhoso Hazra 
came that day to the Suri Oollectorate. He paid 
me Rs. 500 (the amount of the rerenue payable by 
them, for deposit and then went away between 12 
noon and 1 p. m.” 

Fiaiatifi’a Witness No. 4 Ramendra Prosad 
Ghose Hasra, also deposed to the same efEect 
and also deposed that subsequently Nimai 
paid him back the said sum of Rs. 500. 
The plaintiff Kshirode Mohan Ghose 
Moulik, P. W. No. 11, has also given the 
same story. But no documentary evidence^ 
shoveing that Rs. 1,000 had in faot been 
sent through Ramendra for deposit of the 
revenue of this estate and also of another 
estate Madanpur or that Rs. 500 was 
received back subsequently, has been 
produced. The said plaintiff when pressed 
in cross-examination about his account 
book?, said that they were missing, that 
the man who used to write them had 
absconded with them and gave other 
answers which are highly unconvincing 
and unsatisfactory. It would be surpris- 
ingly strange if in the face of so much 
ill-feeling and enmity between the parties 
Ramendra, if he had been really sent with 
the money, would not have taken some 
precautions for ensuring that the money 
would be put in, but would be syE^tisfled 
with au assurance that Santiram would be 
coming with the amount due on account 
of defendant No. 25 ’b share. It is important 
to point out that in the appeal before the 
Uommis-ioner for setting aside the sale 
(Ex. 17) the payment of Rs. 500 by Ram- 
endra to Nimai was not alleged. It is 
interesting to note that long before the 
institution of the present suit the piisintifls 
and defendant No. 2 hied a petition (Kx. N) 
on 15th November, 1^24, objecting, to the 
mutation of defendant No. I’s name as 
purchaser of the estate and there they 
stated ; 

“That disputes having arisen amongst the oo- 
sharers of the mthal, the revenue of the Oollectorate 
was not deposited in time— • .-.that the disputes 
amongst the objectors have now been settled. They 
will, therefore, institute a case in the highest Court for 
Sitting aside the sale of the mchal sold.” 

It also appears that ia a plaint which 
defendant No. 2 and another person filed 
in 1927 (Ex. U> for setting aside the reve- 
nue sale held on the 25tfi June, 1925, in res- 
peot of another mehal Paharpur, in which 
the present plaintifis are their co-sharers, 
it was alleged that an officer of the present 
plaintifis, in collusion with the purchaMr, 
scared away intending bidders by assuring 
them that the revenue would be deposited, 
and ultimately did not put it in with tho 
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object of depriviog defendant No. 2 of bia 
propei^tf' circomstances and for 

the reaeona gtven above, we think we 
ought to bold that the stoiy ia not true. 

What haa been eaid above will give an 
idea aa to our view of the facts of the case: 
ahortly put, it is this that for some reason 
or other the proprietors were not diligent 
or it may be that each was expecting that 
the other would pay, or it may again be 
that they were honestly expecting to be 
able to pay, but at the last moment the 
requisite amount was not available. We 
proceed next to consider the other points 
that have been urged in the appeal. 

The main contention of the appellants 
is that the eale was without jurisdiction 
inasmuch as there were no arrears. In the 
Court below two documents were produced 
on behalf of the plaintiffs (Exe. 14 and 15) 
as affCrding foundation for the argument 
that there were no arrears. The Subordi- 
nate Judge was of opinion that these docu- 
ments did not relate to the estate in ques- 
tion and that, even if they did, Bx. 14 would 
show that on the 12th January, 1924, on 
which date the arrears for which the eale 
took place were payable, the rtyenue for 
the months cf Aawin, Kartik and Aghrayan 
was in the arrears. The Subordinate 
Judge was unable to connect the documents 
with the estate in question because of the 
difference in the amount of revenue and 
also becauee he thought that Taluk Fateh 
Oband in Farganna Kutubpur and not Lot 
Kutubpurwas mentioned in them. The 
difference in the amount of the revenue 
may not unreasonably be explained by the 
fact that the estate subsequently lost eome 
of ite lands, of which fact however there is 
no evidence. And there is evidence that 
the word “Fatehchand” may be read also as 
‘Fatebpur’: vide P. W. No. 13. The conclu- 
sion of the Subordinate Judge on the ques- 
tion of identity, therefore, does not rest on 
any very sure foundation. But it is need- 
less to pursue the matter further because 
the appellants tkemselves have resiled 
from the position they took in the Court 
below and no longer contend that the 
documents relate to the estate in ques- 
tion. They have, on the other hand, re- 
lied on the Subordinate Judge's conclusion 
that the documents relate to eome other 
mehal; presumably because they see that 
if the documents be held to relate to the 
estate in question, they would, as pointed 
out by the Subordinate Judge, show that 
there were arrears due. The appellants 
have pressed before us the other conten- 
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tion that they urged in the Court below 
on the authority of the observations of Ohat- 
terjea, J., in Amrita Lai Roy v. Secretary of 
State (1) (46 Ind. Oas 447) and have supple- 
mented it by reference to the recent decision 
of the Judicial Committee in the case of 
SaraswatiBahuria v.Surja Narain Choudhuri 
(2). That contention is that as the sale was for 
recovery of revenue due up to Poua ( i. e., 
December- January) talah (demand), the 
amount, though unpaid, was not an arrear 
of revenue within the meaning of s 2, 
Act XI of 1859, until let February, and for 
payment of such arrears the last date fixed 
by the Board of Revenue under s. 3 of the 
Act was 28th March, and consequently 
there were no arrears on the date fixed for 
the sale. The decisions upon which the 
appellants have relied are entirely dis- 
tinguishable on the facts. In Amrita Lai 
Roy' a case (1) the observations of Obat- 
terjes, J., were based upon the view that 
he took of the facts, viz., that upon the 
documents produced in the case and in 
the absence of the kistbundi governing the 
estate, the expression “January kist" or 
“January talab ' was to be taken as mean- 
ing the date contemplated in s. 2 of the 
Act. Their Lordships of the Judicial Com- 
mittee in Saraswati Bahuria'a case (2) also 
did not intend to lay down any new law: 
their Lordships, on examining the materials 
on the record, came to the conclusion that 
“ihe revenue was payable in four instal- 
ments , the 7th June, the 28th Septem- 
ber, the i2th January and the 28th Meroh" 
that the revenue payable on the iSth 
March became an arrear on the Ist April, 
of which the last date fixed for payment 
under s. 3 of the Act by the Board of 
Revenue was the 7th June and so the sale 
on the 6th June was without jurisdiction. 
In the present esse, a careful perusal of 
the papers of the Collectorate, and especial- 
ly the notices Exs. 13 (a) to 13 (/) and the 
Arrear List Ex. 18 distinctly mention 12th 
January, 1924, as the last day for the pay- 
ment of the revenue which in our opinion 
can be nothing else than the last date 
contemplated by s 3 of the Act and is not 
the date of the iosialments according to 
the settlements and ktat6undi of the mehal 
as contemplated in s. 2 of the Act. The 
entries in the touzi Ledgers (Bx. 16 series) 

(1) 46 Ind. Caa. 447; 22 0. W. N. 769; 28 0. L. J. 
51. 

(2) 130 Ind. Cas. 676; A. I. E. 1931 P. 0. 57; 10 Pat 
496; 35 0. W. N. 444; 60 M. L. J. 350; (1931) M. W. N. 
369; Ind. Eul. (1931) P. 0. 84; 53 0 L. J. 307: 12 P. 
L. T.367 (P. O.). 
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apon which the appellants strongly rely, 
do not in oar opinion, militate against this 
yiew. It is quite true that the expression 
'‘Pou» talab" is used in the documents. It 
should however be borne in mind that 
since the proprietor is quite safe so long 
as he pays the revenue by the last date 
for payment fixed under s. 3 of the Act, 
the earlier date on which it was payable 
under the settlement and kiatbundi of the 
mehal lost in course of time all its impor- 
tance, and was lost eight of in practice and 
the last date fixed for payment under s. 3 
became all important. In our judgment, 
the expression "Poua talab" used in the 
documents is not the instalment for Poua 
according to the settlement and kiatbundi 
of the mehal, but the instalment for which 
the last date of payment as fixed under s. 3 
of the Act falls in Poua, and is loosely used 
to mean the instalments payable by the 
i2th January as so fixsd. The books of 
the Oollectorate showed the estate in 
arrears and the relevant entries therein 
may be presumed to be correct under s. 114, 
Evidence Act having regard lo Illustra- 
tions (e) and {fi [Mahommad Solaiman v. 
Birendra Chandra Singh (3) ] and such 
books must be examined in order to arrive 
at a finding as to whether there were 
arrears or not; Jagadiawar Narain v, Muha- 
mmad Hazig Huaaain (4), 

In the judgment of their Lordships in 
Saraawati Bahuria'a cai.e (2) the notice issu- 
ed in that case under s. 7 of the Act is 
set out and in that notice it was not the 
last day fixed for payment of the arrears 
under s. 3 that was mentioned but on the 
other hand it was stated that 

“Rs. 45-7-3 is ^'uo on account of arrears of 
revenue for the period ending the 2l8t Ckdit 1326 
corresponding to 28th March, 1919.^ 

These words, their Lordships held, would 
indicate that the date mentioned was the 
date of the settlement and kiatbundi con- 
templated by s. 2 of the Act. Their Lordships 
also considered the other materials on the 
record and they also supported that conclu- 
sion. Of course the learned Judges of the 
Patna High Court from whose decisions 
the appeal was taken bad held that as 
there was no necessity to state in a 
notice under s 7,^ the date contemplated 
by s. 2, the date given in the notice 
should be taken as the date fixed for pay- 

(3) 74 Ind. Oas. 906; A. I, R. 1922 P. C. 40.); 50 I. A. 
217; 50 C 243:44 M. L. J. 388; 32 M. L.T ll.);27 
0 VV. N.719; .37 C. L. J. 561 (P. 0 ). 

(4) 98 Ind. Oas. 930; A. 1 R. 1926 P. 0. 126; 53 I, 
A. 246; 8 Pat 200; 3l 0. W.{N. 107; 5 M. L. J. 815; 41 0. 
L. J. 515; 8 P. L.,T. 1; 38 M. L. T, S^P. 0.). 


ment under s. 3; [see Suraj Narain T. Saraa- 
wati Bahuria (5),] but their Lordships of 
the Judicial Committee did not take 
that view. The notices in the present case 
are entirely different. This contention of the 
appellants, therefore, must be overruled. 

The Collector’s jurisdiction to hold the 
sale has also been impugned upon several 
other grounds to which reference will now 
be made. Firstly, it has been argued that 
the estate consisted of malguzari lands and 
of thanadari lands and that for arrears due 
on account of revenue for malguzari lands 
and on account of demands for thanadari 
lands, one sale could not be held.. So far 
as this contention is oonoemedj it has ao 
substance because although in the Cql- 
lectorate ledgers (Exs. 16 to 16-o) separ^ 
accounts in respect of the said two items are 
kept, the A register (Ex. 12) and the D 
Register (Ex. 8) show that the fhonadffrt 
lands have been amalgamated with t^ 
malguzari lands of the mehal and they 
together form one estate as defined in s. l. 
Act Vn of 1868 and that the demands on the 
two beads have been amalgamated to form 
a total demand for the estate. Secondly, it 
has been contended that there was no mehal 
named Huda Kutubnr Fatehpur which was 
the name given in the notices, but thht the 
real name of the mehal was Lot Kaiubpar 
in Pargana Fatehpur. There is evidence 
that the mehal is known by the fonder name, 
that it is the name which itbedrs in moat 
of the Oollectorate papers. That again 
is the : r. p which defendant No. 2 
gave as oi this mehal in Ex. 2. More- 
over the number of the estate was also 
given in each of the notices, and 
there was not the least chance of anybody 
being misled as to its identity, nor 
indeed is there any evidence that anybody 
was in fact misled. Thirdly, it has been 
argued that whereas the estate belongs to 
the idol of whom the plaintiffs and defendant 
No 2 are only ahebaits, they have been 
described in the papers as proprietors. 
This, if at all, is an irregularity of no sub- 
stance. Fourthly, it has been contended the 
sale was without jurisdiction because the 
Collector’s order on the petition for exeinp- 
tion made by Nimai Chandra Qbose was 
illegal, being a conditional and not an 
absolute order of exemption ; and the deci- 
sion of the Judicial Committee in the case 
of Lala Gouri Shankar Lai v. Janki Perahad 
(6) has been cited in support of the conten- 

(51 88 Ind. Cfts. 485; A. I. R. 1925 Pat. 750; 3 Pat. L 
R. 237; 6 P. L. T. 738. 

(6) 17 0. 809; 17 I. A. 57; 5 Sar. 5l8(P. 0.). 
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tioD. It IB difficult to underetsnd of what 
use this contention is to the appellants be- 
cause it is not their case that the order had 
the effect of exempting the estate from sale. 
Their Lordships in that case held that an 
order under s. 18, Act XI of 1858, for 
exempting an estate from sale for arears of 
revenue most be an absolute exemption, 
and not an order having effect as an 
exemption or not according to what may 
happen or be done afterwards, and that it 
must not depend on an act which may or may 
not be performed. The Oollector’s order in 
the present case was: 

"Exempted on payment of all arrears and penalty 
Be. 150 as a special case,” 

It was not an absolute order, but it only 
comes to this: that there was no order under 
B. 18 of the Act exempting the estate from 
sale. How that would vitiate a sale when 
it was held, the arrears not having been paid 
in the meantime, it is not possible to 
imagine. Fifthly, it has been contended 
that the adjournment of the sale to the next 
day was in contravention of s. 20 of the Act 
and so the sale held was illegal. The order 
of the Oollector as regards this adjournment 
was in these words: 

“To- day was fixed for rerenue sale. Four sales were 
held out of 21 in the sale list. The proceedings could 
not be finishtd till 5 p. m. It was brought to my 
notice that in the case of T. No, 1246-1 Huda Kutub- 
pur Fatehpur with Police (? lands) the defaulting 
proprietor who was allowed exemption under s. 18, Act 
' aI of 185y,on payment of all arrears and penalty, could 
not deposit the amount up to 5 p. m All the 
bidders hare now left the Court. The sale ie, there- 
fore, adjourned till to-morrow (noon) 28th 
March, 1924.” 

It haB been eaid that 0 . 20 authorizes 
the Oolleotor to adjouru a sale when he 
is unable from eicknesB, from the occur- 
rence of a holiday or from any other cause, 
to commence the sale on the day fixed or, 
if having commenced it he is unable from 
any cause to complete it; and that the sale 
in the present case was adjourned to the 
next day on the ground that the Oollector 
was unable to commence it on the date fixed 
because he had to wait till 5 p. m. for the 
deposit to be made which was not a cause 
ejusdem generis with sickness or holiday 
and so the adjournment was illegal. In 
our opinion this argument is based upon 
an erroneous interpretation of the section. 
The sale spoken of in the section is the sale 
roceedings of all the estates that are to 
e sold on the particular day. That sale 
had commenced, and 4 out of the 21 estates 
were sold. The other estates could not be 
Bold because it was already 5 p. m. and all 
^he bidders had left, and the result was 
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that the sale which had been commenced 
could not be completed. To this case the 
latter part of the provisions quoted applies, 
and an adjournment in such circumstances 
may be granted by the Oollector when 
“from any cause’* he is unable to complete 
the proceedings. The expression “any other 
cause** in the former part of the provi- 
sion means a cause ejusdem generis^ but 
the expression “any cause” which occurs 
in the latter part need not be so. Sixthly, 
some arguments have been advanced to show 
that the notices under ss, 6 and 7 of the 
Act were not duly served. To this argu- 
ment s. 8, Act VII of 1868, affords a com- 
plete answer. It is true that there is a 
note in the sale list showing that^ the 
notice under s. 7 was not duly published 
as regards the mehal in question and there 
is a decision of this Court in the case of 
Rajrani Dasi v, Ganesh Prasad Mahapatra 
(7), which says that s. 8, Act VII (B, 0.) of 
1868, would not debar one from proving 
that the notice had been served in a 
wrong mehal in contravention of the Act. 
But non-service of a notice under s. 7 of 
the Act, which is meant to forbid raiyats 
and under-tenants to pay rent to the defaul- 
ting proprietor, has no bearing on the 
question of, and cannot affect, the price 
fetched at the sale and is consequently 
immaterial in the present ca£e. Gobind 
Chunder v. Shirajunnessa (8), Mahommad 
Azahar v. Raj Chunder (9), Azimuddin 
Patwari v. Secretary of States (lO) and 
Sheikh Mahommad Aga v. Jadunandan Jha 
( 11 ). 

Two other objections of comparatively 
minor importance were also urged. The 
objection that 30 days did not elapse from 
the date of publication in the Calcutta 
Gazette does not even bear examination in 
view of the provisions contained in s. 6 of 
the Revenue Sale Law. There is also no 
substance in the contention based upon the 
fact that the order for adjournment of the 
sale, to which reference has been made 
above, was signed by the Oollector at the 
Lees Club and not at the Oollector’s ofiSce* 
The signature at the place mentioned did 
not affect the jurisdiction of the Collector 
nor did it in any way affect the sale that 
ultimately took place. 

In conclusion it is neces§aiy to state, 
as regards the value of the property sold, 

(7) fi Ind. Cas. 650; 37 0. 407; 14 0. W. K. 626. 

(8) 13 0. L. R. 1. 

(9) 21 0. 354. 

(10) 21 0. 360. 

(11) 19 0. W. N. Wf; 2 0. U J. 325, 
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that though the Subordinate Judge has 
held that its fair price is Bs. 31,000, his 
calculations are based upon figures that 
are not correct, and that on a proper 
calculation on the basis of the figures to 
be found in the Valuation Statement under 
the Oess Act (Ex. 11) the value would work 
out at somewhere about Rs. 22,000. We 
have not been able to find any materials 
on which we may hold that the price fetch- 
ed at the sale was utterly inadequate or 
that the deficiency that there was due to 
any irregularity or illegality. 

The result, in our opinion, is that this 
appeal fails. It is accordingly dismissed 
with costs. 

A, Appeal dismitsed. 


CALCUTTA HIGH COURT. 

Oriminal Revision No. 1261 of 1930. 

February 9, 1931. 

OUMINQ, J. 

MON MOHAN PANDE— PsTiTioNst 
versus 

CORPORATION op OALOUTrA 
— Oppositb Party. 

Criminal Procedure Code (Act V of 1898)^ 88, 69^ 
70 1 S70— Summons— Mode of service— Conviction vfith- 
out proper service of summons— Legality — Judgments 
of Presidency Magistrates— Contents— Calcutta Muni- 
cipal Act (III of 1923), 3. 391. 

The records of Presidency Magistrates should be 
properly kept and the provisions of s, 370, Oriminal 
Procedure Code, should be proporly and strictly com- 
plied with. 

A conviction under a. 391, Calcutta Municipal Act, 
cannot bo uphold where the summons has not been 
properly served on the accused. 

A summons is not properly served whore it is left 
with the durwan without any attempt being made to 
find out the accused. 

Messrs. Bepin Chandra Mallick and 
Rabindra Nath Banerji, for the Peti- 
tioner. 

Messrs. Probodh Chandra Chatter ji and 
Pashupati Chose, for the Opposite Party. 

Judgment — The petitioner in this case 
has been found guilty under s. 391, Calcutta 
Municipal Act, and sentenced to pay a fine 
of Rs. 120. The ground on which the rule 
has been granted is first of all that no 
summons having been served on the peti- 
tioner his conviction in his absence was 
illegal. The contention appears to be well 
founded. The summons itself bears the 
endorsement “served on the durwan." 
Section 69, Oriminal Procedure Oode, 
provides that a summons shall, if practica- 
ble be served personally on the person sum- 
moned and s. 70 provides that if by the 
exercise of due diligence he caonot be 
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found in a Presidency Town a duplicate 
may be left with his servant. 

The peon’s return does not show that any 
attempt was made to find out the petitioner. 
Obviously no attempt has been made to 
comply with the provision of the Oode for 
service of summons and for that reason the 
Magistrate's order is illegal. The rule must 
be, therefore, made absolute and the con- 
viction set aside. I cannot part with the 
case without dealing with what I can only 
describe as the extraordinary way in which 
from start to finish the case has been dealt 
with in the Magistrate’s Court The record 
to be appreciated requires to be seen. It 
consists in a printed form for application of 
summons which apparently was supplied 
by the Oorporation of Calcutta. It bears 
at the bottom the signature of the Chief 
Executive Officer and it was filed in Court 
on 6th March, 1929. The Magistrate pro- 
ceeds to use the application as an order- 
sheet. These orders are not recorded in 
any particular order. They seem to be 
recorded anywhere where there is a blank 
space and finally all round the edge of the 
piece of paper. It is perhaps for this 
reason somewhat difficult to follow the 
order in which the orders are made, and as 
some of the orders are written over them it 
is difficult to discover how many orders are 
passed. 

As 1 have stated it requires to be seen to 
be appreciated. There seem to be some iiO 
or 40 orders beginning on 6th March, 1929, 
and ending on ]3th October, 1930, when the 
case was finally disposed of. As far as can 
be gathered from them the parties one or 
both were usually absent. This does not 
seem to have caused the Magistrate the 
slightest concern. He merely fixed another 
date and when on this date parties were 
again absent fixed another. He fixed some 
30 or 40 of these dates. 

Finally on 13th October, 1930, the Magis- 
trate noted that accused was absent, offence 
proved and he fined Rs. 120. 

Not the slightest attempt is made by the 
Magistrate to comply with the provision of 
s. 370. All he has recorded is that accused 
M. M. Pandey is fined Rs. 120 under s. 391. 
Who is the complainant, what was the offence 
what was the date of commission, etc., he 
makes no attempt to record. 1 may here 
say that this is not a solitary case. I have 
a batch of some eight cases tried by the 
same Magistrate in the same slovenly and 
unsatisfactory way. The attention of the 
Chief Presidency Magistrate is drawn to 
this matter and he is requested to take 
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steps at once bo that the record of the 
Municipal Magistrate may be properly 
kept and also that the provision of e. 37(’, 
Criminal Procedure Code are properly and 
strictly complied with. There is a proper 
form for trial of oases and it is to be used. 
Let a copy of this order be sent to the Lccal 
Government. 

A, Order accordingly. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 1218 of 19S0. 

February 9,1931. 

OumNO, J. 

PROBODH CHANDRA GUHA- 
Pbtitionbb 

VCT8U8 

CORPORATION of CALCUTTA— 

OpPOSITB PlBTT. 

Criminal Proetdure Code {Act V of 1898), s.S70 — 
Presidency Magistrates— Duty to keep records prop- 
erly. 

Presidency Magistrates should see that the records 
are properly prepared and kept in compliance with 
tlie provisions of s. 370, Criminal Procedure Code. 

criminal Revision against an order of the 
Municipal Magistrate, Calcutta, dated the 
13th October, 1930, 

Mr. Santimoy Majumdar, for the Peti- 
tioner. 

Messrs. Probodh Chandra Chatter ji and 
Pashupati Ghose, for the Opposite Party. 

Judgment.— The facts of the case are 
these: 

Oj 4th February, 1928, a gentleman 
described as a Theatre Inspector brought a 
charge against the present petitioner 
Probodh Chandra Guha for not taking out 
a license under e. 391. Of what Acts. 391 
is a section does not appear, but 1 am told 
it is a seel ion of the Calcutta Municipal Act. 
The parties themselves then do not seem to 
have taken any further interest in the case. 
The Magistrate records a number of orders 
of absentee and fixes a number of dates of 
which not the slightest notice seems to have 
been taken. I have referred to the manner in 
which this Magistrate keeps his record in 
another case (1261*). I would only remark 
this record is kept in the same dirty and 
elovenly way. 

At last on Uth October, 1930, nearly three 
years tfter the cese was instituted, the 
parties condescended to be present and the 
Magistrate parsed the following extraordi- 
nary order the meaning of which I have 
been unable to diecove .• 

"Agent says P. 0. Uuha is no longer Secretary. 

The Art 'theatre l imited are fined Us. lO'jonly 
under s 391 under which accused is liable fora few 
months performanee also." 

ITO iZb-Ed.j ' 
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It I understand the order rightly the Art 
Theatre Limited have been fined Re. 100 
though, as far as I can see, they were not 
the accused persons but it was P. 0. Guha 
who was the accused. What the remark of 
the Magistrate — ‘ under which accused ia 
liable for a few mouths performance also” — 
I do not pretend to understand 

As in other cases no attempt whatsoever 
has been npade in this case to comply with 
the provision of s. 370, Oriminal Procedure 
Code. 

Hardly any of the particulars required to 
be recorded by the Magistrate have been so 
recorded. 

I naight point out that the headings of the 
application for summons made by the Oor- 
poration are not recorded by the Magistrate. 
I would draw the attention of the Chief 
Presidency Magistrate to the record and 
request him to see that records are properly 
prepared and the provieion of s. 370, 
Criminal Procedure Code observed. 

In the present case 1 have no alternative 
but to set aside the order of the Magis- 
trate being apparently a meaningleES 
rrder. 

He could not convict the Art Theatre 
Ltd , as they were not the accused, and so 
far as I can understand no order has been 
passed really with respect to the accused P. 
0. Gnbs, 

Let a copy of this order also be sent to 
the Local Government. 

A. Order set aside. 


CALCUTTA HIGH COURT. 

Oriminal Revisions Nos. 915 and 9i6 
of 1931. 

January 11, 1932. 

Pbakson iKoM. 0. Ghosb, JJ. 
NAGKNDRA NATH SEN GUPTA— 

pBTiTIONBB 

versus 

EMPEROR— Oppcsitb Pabti. 

Criminal Procedure Code (Act V of 180S),ss. 281, 283, 
231,— Penal Code (Act XLV of ISOO), ss. 1,09,J,77-A— 
Misjoinder — Joinder of two or more charges for breach 
of trust with two or more for falsification of accounts 
— Legality — Alteration of charge — Accused's right to 
re-examine witness — Refusal to allow re-examination 
— Validity of trial. 

Three offences of criminal breach of trust may be 
tried together and three offences for falsification of 
accounts may be tried together, but as an offence of 
oriminal breach of trust is not of the same kind as an 
offence of falsification of accounts the trial of twocr 
more charges of criminal breach of trust cannot legally 
be joined with two or more charges of falsification of 
accounts. Raman Behari Das v. Emperor (1), follow- 
ed. [p. 137, col. l.J 

Where after the conclusion of the case and before 



136 I. 0. 1932 BVP ft HB&f . OF L «. BHNait V. LtJDBE OHINDBA BAB, 137 


delivery of judgment, the trying Magistrate made an 
alteration in the charge and though the accused asked 
for certain witnesses to be called for cross-examina- 
tion, his prayer was rejected on the ground that the 
alteration was immaterial : 

//cW, that 8. 231, Oriminal Procedure Code, was 
mandatory and as the Magistrate had acted in viola- 
tion of the terms of s. 231 the trial was illegal irres- 
pective of the question whether the accused was 
prajudiced or not. [p. 137, col. 2.] 

Mesers. S. C. Taluqdar, and Monmatha 
Nuth Roy, for the Petitioner. 

Messrs. Khundkar and Anil Chandra Roy 
Chowdhury, for the Grown. 

M. C. Ghose, J.— The petitioner has 
been convicted in two separate cases under 
Bs. 409 and 477- A of the Indian Penal Code 
and under s. 55 of the Postal Act. The 
prosecution case is that the petitioner was 
a Post Master in charge of the Hatigarh 
Postcffice and in that capacity on different 
dates in the month of December, 1930 he 
received five value-payable articles for de- 
livery to the consignees on payment of the 
price. He delivered the articles and receiv- 
ed payments therefor but dishonestly 
misappropriated the sums realised and dis- 
honestly omitted to make proper entries 
in the Register and in each transaction he 
is said to have committed an offence under 
88. 409 and 477 A, Indian Penal Code, and 
undr 8. 55 of the Postal Act. Three of these 
transactions were tried in one trial and two 
of them in a separate trial. 

It is urged before us that the charges of 
three distinct criminal breaches of trust 
could not be properly tried together with 
the charges of three distinct falsification of 
accounts, that the two classes of cases could 
not be joined together and that such mis- 
joinder of charges has vitiated the trial. 
Section i33 of the Oode of Oriminal Pro- 
cedure says ‘ For every distinct offence of 
which any person is accused there shall be 
a separate charge" and every such "charge 
shall ordinarily be tried separately." Under 
8. 234 a person may be charged and tried at 
one trial for three offences of the same kind 
committed within a space of 12 months. 
Therefore, three offences of criminal breach 
of trust may be tried together and three 
offences for falsification of accounts may be 
tried together. Lut an offence of criminal 
breach of trust is cot of the same kind as an 
offence of falsification of accounts. There- 
fore, the trial of two or more charges of 
criminal breach of truet cannot legally be 
joined with two or more charges of falsifica- 
tion of acccunte. See the case of Raman 
Pthari Daa v. Emperor (1), in which 

(1)22 lad. Cae. 729; 41 0. 722; 15 Cr. L. J. 153; 18 0. 
W.N. 1152. 


it was held that a jobider ci three 
charges under s. 4( 9 with thfee under s. 
477-A relaiirg to difieient transactions ih 
not warranted by any of the exceptions 
provided in the Oode and is illegal and that 
a misjoinder is absolutely fatal to the trial. 

It has also been urged that the learned 
Magistrate after the conclusion of the case 
and before delivery of judgment made an 
alteration in the charge. The accused 
person thereupon made a petiUoh askinjS 
for certain witnesses to be c^ed for cros^ 
examination. The learned Magistrate 
rejected the petition. In hie explanation the 
learned Magistrate states that in this case 
the alteration was in no way material and 
that the objection raised by the accused 
was absolutely frivolous. It may be that 
the alteration did not in fact prejudice the 
accu ed in any way but it is to be observed 
that s. 231 Oriminal Procedure Oode does 
not leave any discretion to the trying 
Magistrate The section is mandatory. It 
states that in a case of an cdteration ni a 
charge after the commenoementuf the trua 
the accused shall be allowed to racall or 
resummon and examine any witness who 
may have been examined. In my opinion, 
the rejection of the petitioner’s petition was 
in violation of the terms of s. 231 and as 
such has vitiated the tried. 

In the circumstances, the convictions in 
both the cases are set aside and the cases 
are sent back for a fresh trial according 
to law. 

The petitioners will remain on the sanin 
bail pending further orders by the Magis- 
trate. 

Pearson, J.— I agree. 

A. Revision allowed. 


CALCUTTA HIGH COURT. 

Oriminal Appeal No, 6 of 1931. 

December 22, 1931. 

RtNKlN, 0 J , AND 0. 0 ObOSB, J. 

Thb SUPERINTENDENT and REMBM- 
BRANOER OF LEGAL AFFAIRS, 
BENGAL — AppsLLiNT 
versus 

LUDUR CHANDRA DAS — RsfPONOBNT. 

Opium Act (I of 1878), a. 9 (e)—* Importing' and 
'exporting', meanings of — Sending opium from 
Native State addressed to accused's nominee in British 
India— Refusal of addressee to accept — Offence, 
nature of — Place of commission of offence— Zipium 
smuggling- Heavy fines, necessity of— Criminal Pro- 
cedure Code {Act V of 1S08\ ss 179, 188- S, ISS, 
whether overrides a, 179. 

The offeuce of importing opium is an offence con- 
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stituted by bringing it into the territory in question’ 
It does not matter where it was before, prorided it 
was outside the province. If the goods once come 
across the border of the territory in question, if they 
come for and on account of the accused with his 
consent, the offence of importing is complete. It is 
not necessary to show that the accused did anything 
outside the territory, [p. 139, col. 1.] . „ . 

A who was a resident of Assam, sent from Cooch 
Behar a parcel (which was subsequently found to 
contain opium) addressed to li in Assam which B 
was to receive on his behalf. The Post Master getting 
•uBpicious requested B to take open delivery and 
on nis refusal duly opened the parcel and it was 
found to contain opium : ... 

Held, (i) that A was guilty of imparting opium in 
under s. 9, Opium Act, and the offence was 
entirely committed in Assam, [p. 139, col. 2.] 

(ii) that the offence of possession was not made out 
as B had refused to take possession of the parcel |i6id.] 
(Hi) that the offence was not committed in Cooch 
B^ar at all and s. 188 of the Oriminal Procedure 
Code had, therefore, no application to the case. 
MuTUhi Lai v. Emperor (1) and Emperor v. Govind 
Hom( 2 ), followed, [p. 140, col. 1.] 

Since the amendment of the Oriminal Proo^edure 
Code, 8 . 188 overrides 8 . 179 in any case in which s. 
188 is applicable, [p. 139, col. 2.] _ 

The trial Magistrate dealing with cases of opium 
smuggling should impose heavy penalties in cases 
where traffic is clearly brought homo to the accused, 
[p. 140, col. 1.1 ^ T . u 

Mr. Kundkar, Deputy Legal Rememb- 
rancer, lor the Grown. 

Mr. Manindra Lai Banerji, for the 

Accused. 

RanklDi C. J.— In this case, the accused 
Ludur Ohandra Dae was convicted by the 
trial Magistrate of an oSence under cl. (c) 
and also cl. (c) of s. 9 of the Opium Act (I of 
1878) On appeal, the learned Additional 
Sessions Judge of the Assam Valley 
Districts has set aside both those convic- 
tions. The Government has brought this 
appeal against that order of acquittal made 
by the learned J udge. 

The facte of the present case as proved 
by evidence are particularly short and con- 
clusive. The accused is an Assamese living 
in Assam. The part of Assam to which he 
belongs is a place called Bokakhat. In 
May tv 30, he sent some telegrams to a rela- 
tion of his named Khagendra Nath Saikia 
who also lives in Bokakhat. These were 
sent from Gooch Behar; but the original 
writing of the telegrams has been produced 
and proved. The telegrams asked Kha- 
gendra not only to send him money but 
intimated that certain things were being 
sent by the accused from Gooch Behar to 
Khagendra in Bokakhat. One telegram ran 
“silver parcel is sent am penniless wire 
150". On the 29th of May or soon after, 
there arrived by poet in the Bokakhat Post 
Office a parcel addressed to Khagen4ra. 
The Sub-Post Master was suspicious and he 


made arrangements to request Khagendra 
to take open delivery in the presence of two 
witnesses of this parc<)l. Khagendra refused 
whereupon the parcel was duly opened and 
it was found to contain opium. 

There can be no doubt that the defence 
which was to the effect that the accused had 
sent the parcel from Gooch Behar but that 
the parcel contained silver bangles and that 
opium had been substituted at a later stage 
broke down entirely. It was disbelieved 
and it need not trouble us. Khagendra 
who gave evidence for the prosecution said 
that the accused told him that he was going 
to Tezpur and that he would send letters 
and parcels meant for his (accused's) own 
home to the address of Khagendra who was 
to hand them over to his accused’s) family. 
A letter (Ex. 5) was seized, as a matter of 
fact, from Khagendra's house and whether 
or not Khagendra is just as bad as this 
accused person, it is at any rate certain 
that the accused went to Gooch Behar 
having arranged with Khagendra to receive 
opium on his behalf and despatched the 
opium to Khagendra in order that it might 
get into the accused’s own control. In 
these circumstances and on these facts, the 
question is whether the accused has 
committed an offence under the Opium Act 
(I of 1878) and, if he has committed offence, 
has he committed the offence in Gooch Behar 
or in Assam? 

For the present purpose, it will be as 
well to assume that we know nothing about 
the law prevailing in Gooch Behar and we 
may even assume — though 1 daresay it is not 
in the least true — that peoplei who send 
opium from Gooch Behar to other States 
commit no offence against that State 
whatever. Glarifying our ideas in this way 
we come to ask whether the accused has 
committed any offence under the Opium Act 
and we find this; By s. 9 of the Act, any 
person who in contravention of the Act 
possesses opium or imports or exports opium 
is liable to be convicted of an offence. If 
we ask what is meant by “any person who 
imports opium’’, there is a definition. 
Import means “to bring into the territories 
administered by any Local Government 
from sea or from foreign territory or from 
a territory administered by any other 
Local Government" and, in like manner, 
Export means “to take out of the 
territories administered by any Local 
Government to sea or to any foreign 
territory or to any territory administered by 
another Local Government". It is clear 
enough, therefore, that the offence of 
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importing opium is an offence constituted 
by bringing it into the territory in question. 
It does not matter where it was before 
provided it was outside the province. The 
offence is in bringing it in and the word 
“bring" may be specially noticed as part of 
the definition. If the goods once come 
across the border of Assam into Assam, if 
they come for and on account of the accused 
with hie consent>let alone by his procure- 
ment— the offence of importing into Assam is 
complete; it is not necessary to show that 
the accused did anything outside Assam. 
In this particular case, the accused went 
outside of Assam into Oooch Behar and 
posted the parcel in effect to Bokakhat for 
himself which was exactly the same as if he 
hBd posted it to his own address and in his 
own name: but the offence of importing into 
Assam would be equally complete bad the 
goods been despatched pursuant to the 
accused’s order by some body in New York 
and it would be equally complete if when 
the goods crossed the border the accused 
had been taking a voyage on the high seas 
for the benefit of his health. The coming 
of the goods for the accused, on his account 
and with his consent is bringing them into 
Assam and is an offence of importing the 
goods. That this is the right view 
to take appears from cases which 
have been decided in other Courts 
The first decision is that of Munshi Lai v. 
fJmperor (1). Mr. Justice Walsh said this: 
“1 say nothing to discourage the view that a 
person who exports from outside the United 
Provinces to a ware house inside the United 
Provinces of which he is really the pro- 
prietor or temporary possessor, even under 
a false name, is, in fact, committing an 
offence under the Act of importing into the 
United Provinces, although he is also the 
person who exported from outside. It is 
perfectly possible for me to send an article 
for myself from the High Court at 
Allahabad to my Chambers in London, and, 
if I did so with a dutiable article without 
declaration, I should be guilty of importing 
into England"; and a Bench of the same 
High Court confirmed this view in the 
subsequent case of Emperar v. Govind Ram 
(2) the learned Judges pointing out that the 
person who imported must be a person who 
was intending or had the right to take 
delivery or desired to take delivery inside 
the area, I am quite satisfied on the 

(1) 66 Ind. Cm. 184; 20 A. L. J. 198; 23 Or. L. J. 248; 
A. I. R. 1922 All. 21. 

(2) 81 Ind. Om. 100; 46 A. 146; 25 Or. L, J. 612; A. I. 
R. 1924 AU. 558; L. R. 5 A. 46 Or. 


evidence in the present case that the 
substance of the matter is that those goods 
were sent by the accused from Oooch Behar 
to himself in Assam on his own account and 
the fact that they were to be tsken delivery 
of by Kbagendra under an arrangement 
with him has no importance at all. The 
position under the Opium Act is exactly 
the same as if he had kept a ware-house in 
Assam and he had sent the goods to that 
spot. 

In these circumstances, I come to consider 
the view taken by the Courts .^below. The 
trial Magistrate found that the accused was 
guilty both of possession of this opium and 
also of importing it and he imposed a fine 
of Rs. 250 on each of the charges. As 
regards possession, I cannot say that it 
appears to me that that offence is at all 
made out having regard to the fact that the 
article was not, in fact, taken possession of 
— Khagendra having refused altogether to 
take possession of it after he became 
suspicious. The Magistrate, however, found 
that the accused caused it to be imported 
from a foreign territory and he convicted 
him of that offence. When the case came 
before the learned Additional Sessions 
Judge, the learned Judge was not satisfied 
that there was any proof of possession and, 
so far as that ruling is concerned, I am 
disposed to agree with him on the facte of 
this particular case. But bis view on the 
other question was this that what was 
shown was an offence of exporting opium 
from Oooch Behsr and he thought that 
while Khagendra might be placed on bis 
trial for importing opium into Assam the 
accused bad not imported opium into Assam 
but had only exported it from Oooch Behar. 
Accordingly the learned Judge took the 
view that as the offence alleged against the 
accused was an offence committed in 
Cooch Behar and as there was no 
certificate from the Political Agent of Oooch 
Behar prosecution on that account did not 
lie. The Magistrate had thought and said 
that the case was one under s. 179 and not 
under s. 188 Criminal Procedure Code. Of 
course, if it was under s. 188, it would be no 
answer to say that the case was under s. 179, 
because Mr. Banerji has shown that since 
the Code was amended s. 188 over-rides s. 
179 in any case in which s. 188 is applicable; 
that is to say, where the question is as to a 
Native Indian subject committing an offence 
without and beyond the limits of British 
India or a British subject committing an 
offence in the territories of a Native Prince 
and so forth, It appears to me however 
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that the learned Jadge was wrong. The 
offence of which the Magistrate rightly 
convicted the accused was of importing the 
goods into Assam and that offence it appears 
to me is amply proved. That is not an 
offence committed in Cooch Behar at all 
from the nature of the offence. The offence 
is entirely committed within Assam, and s. 
188 Oriminal Procedure Oode has no appli* 
cation to the case. In my judgment, there- 
fore, the Government appeal must be 
allowed, the acquittal must be set aside and 
the accused must be convicted of the offence 
of importing this opium into Assam. It is 
very unfortunate that, although this 
accused has been found to be trafficking in 
opium notwithstanding the great trouble 
the Legislature in Assam has taken to stop 
the evils of opium smuggling, this accused 
person who had engaged himself in com- 
mitting such an offence in order to get rich 
is punished only by a fine of Rs. 250. Trial 
Magistrates dealing with these cases should 
have sufficient business sagacity to impose 
heavy penalties in cases where traffic is 
Clearly brought home to the accused, 
because obviously a man trafficking in 
opium can well afford to pay a fine of 
Rs. 2SC and still make a handsome profit. 
However, in the present case, the question 
of sentence is not one which at the moment 
we have any jurisdiction over. It will be 
sufficient to restore the judgment of the 
Magistrate and to direct that on this count 
the penalty imposed by him shall stand, 
namely, a penalty of Rs. 250 fine, in default, 
to uudergo six months’ rigorous imprison- 
ment. 

C. C. Ghose, J.— I agree. 

A. Appeal allowed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 112 of 1931. 

March 3, 1931. 
tlDMlNO, J. 

8URBNDRA NATH BHATTAOHARJEE 

— CcMPLiJNiNT — PBTITIONSa 
versus 

BASANTA CHANDRA 
BHATTAOHAHJEE-Acoosb'.— 
Opposith Party. 

Criminal Procedure Code (Act V of 1S98), «. 150 (S) 
-^Order directing compensation— Appeal'— Power of 
ilppeiiate Court fo go into facts. 

There is nothing that debars the Court in an appeal 
from an order under s. 250, Oriminal Procedure Code, 
direoting a complainant to pay compensation, from 
going into all the facta of the case in order to deter- 
mine whether the case is false and vexatious, even 
though in doing so it may have to come to a finding 
showing that the acquittal of the accused was wrong, 
[p. 140, col. 2.] 


Criminal Revision against an order of thb 
Deputy Magistrate, Brahman beris, dated 
the 31st July 1930. 

Mr, Hemendra Kumar Das, for the Peti- 
tioner. 

Mr. Birendra Kumar Dey, for the Op- 
posite Party. 

Judgment.— The petitioner who ob- 
tained this rule brought a certain case 
against the opposite party and the Magist- 
rate who beard the case acquitted the 
opposite party and ordered the petitioner 
to pay Rs. 100 to the opposite party under 
B. 250, Oriminal Procedure Oode, on the 
ground that the case wae false and vexa- 
tious. The learned District Judge in 
disposing of this appeal held that it was 
not open to him to go into the facts of the 
case and it was not open to the petitioner 
to go into the facts of the case to show that 
the case was not false and vexatious. He 
first of all apparently heard both the parties 
with a view to decide what he described as 
the scope of the appeal and his conclusion 
was as follows : 

“It, therefore, appears to me that I am not com- 
petent to consider whether the accusation was false 
or whether it was vexations But I am competent 
to consider only whether the order for compensation 
is proper in tho circumstances of the case, that is 
to say, taking the Magistrate’s view of tho evidence 
as it stands and whether the amount of compensation 
is suitable.” 

He therefore Beems to think that be 
cannot upset the Magistrate’s findings of 
fact. What, I think, seems to have weighed 
with the learned Judge is that he cannot 
set aside the order of acquittal and he seems 
to think that, as he might have to upset 
the same finding of fact on which the 
acquittal was based, be was not allowed 
to question these findings of fact. The 
view which the learned Judge has taken 
is not correct. Section 250 (3) provides that: 

‘‘a complainant or informant who has been ordered 
under sub-s. (2) by a Magistrate of the Second or 
Third Glass to pay compensation or has been so 
ordered by any other Magistrate to pay compensation 
exceeding fifty Rupees may appeal from the order 
in 80 far as the order relates to the payment of the 
compensation, as if such complainant or informant 
had been convicted on a trial by such Magistrate” 

and clearly the section under which the 
appeal is besrd is a. 423 (1) (c) which 
deals with an appeal from "any other 
order." Theie is nothing, as far as I can 
see, that debars the Judge in appeal from 
going into all the facts of the case in order 
tbatte may determine whether the case is 
falre and vexatious It may be that in 
doin^ to he may ome to certain findings 
of fact which show that the acquittal was 
wrong. That however is quite imniatei^ial. 



136 1. 0. 1932 smiBBMYU. ibbava. In re. I4l 


Bi^ht or wrong, he cannot set aside the 
acquittal, but he can set aside the order lor 
compensation if it is based on wrong find* 
iogs of fact. 

The rule is therefore made absolute. 
The order of the learned Judge is set 
aside and the appeal must be sent down 
to him for re-hearing in the light of the 
observations I have just made. It would 
be open to him in rehearing this appeal 
to go into all the facts of the case and 
after going into those facts determine 
whether the case was false and v'^atious 
and whether the order for compensation 
was right and whether the amount of 
compensation was suitable. 

a. Order accordingly. 


CALCUTTA HIGH COURT. 

Insolvency Case No. 131 of 1930. 

January 27, 1931. 

PaNOKSIDOB, J. 

SUMBRMULL 8URANA, In re. 

Preaidtnoy Towns Insolvency Act (III of 1909)^ ss. 
17, $0, 90— Property in Foreign State — Whether vests 
in Official Assignee — Adjudication in British India — 
Injunction against proceedings in Native State- 
Power to grant — Annulment of adjudication — Power 
of Insolvency Court, whether terminates. 

An adjudication order does not operate to vest the 
insolvent’s imaaoveable property situated in a Foreign 
State in the Official Assignee or when there has 
been a composition scheme approved of by the 
Court, in the trustees of the composition under the 
order approving the scheme. Mogi d Co. In re (10), 
relied on. [p 142, col. 2.] 

But, the language of s. 90 (1), Presidency Towns 
Insolvency Act, is wide enough to confer on the 
Court the power of granting an injunction 
restraining proceedings in a Foreign Court by credi- 
tors of an insolvent who is so adjudicated in a British 
Court and the more so when the parties sought to be 
restrained carry on business within the Court’s 
jurisdiction even if they do not reside there and have 
assets within its jurisdiction which can be attached 
in the case of any breach of the injunction. There 
is also nothing in principle which prevents the Court 
from restraining such proceedings, hachmriam KevaU 
ram v. Poonam Chand Pitamher (11), distinguished 
[p. 142, cols. lA 2.] 

The jurisdiction of the Insolvency Court is not 
exhausted owing to the annulment of the adjudication. 
The Court has jurisdiction to give effect to the 
scheme it has approved, [p. 142, col. 2.] 

Mr. S C. Boee^ for the losolvent. 

Mr. Pugh, for the Respondent 
Judgment.— This is an application by 
the firm of Samermull Surana lately carry- 
ing on business at No. 113, Monohardas 
Katra, Calcutta, that the firm of Bansilal 
Abir Ohand and Mannalal Dhanraj be res- 
trained by injunction from proceeding with 
suits instituted by them in Bikanir. Mes- 
srs. Mannalal Dhanraj have not appeared 


and as against them the applicants are 
entitled to the injunction claimed with 
costs. 

The relevant facts concerning the suit 
instituted by Bansilal Abirchand are as fol- 
lows: 

According to the applicants the proprei- 
tors of the petitioning firm are two in 
number: Sumermull Surana and Uday 
Ohand Rampuria. The firm were adjudi- 
cated insolvent on 18th July, 193u. On 
15th August, 1930, the insolvents submitted 
a scheme of composition to their creditors 
which provided for payment of six annas 
in the rupee to the unsecured creditors and 
also that on the composition being approv- 
ed by the Court all the estate of the insolv- 
ents should vest in the trnstee named in 
the scheme. 

The insolvents had shown Bansilal Abir 
Ohand as unsecured creditors in their sche- 
dule, their debts being admittedly in 
respect of commercial transactions in. Oal- 
cutta. The insolvents say that Bansilal 
Abirchand had full notice of the meeting 
held by the Official Assigoes on 1st Sep- 
tember, 1930, at which the scheme was ap- 
proved by the requisite majority oi the 
creditors. Bansilal Abir Ohand deny that 
ihey received notice. They were it is true 
cot repreeented at the meeting but they 
have taken no steps to set aside the compo- 
sition. On 10th September, 1930, the Offi- 
cial Assignee applied under s. 29, Presiden- 
cy Towns Insolvency Act lv09, and the 
Ecbeme of composition was approved>by the 
Court; and the adjudication was annulled. 
Bansilal Abirchand's suit in Bikanir was 
instituted on 17th July, lv30, ie , on the day 
immediately preceding the date of theadju- 
dication order.lt is forRs. 10,497-15 0, which 
sum admittledly represents business debts 
contracted by the defendants in Osloutta. 
The suit is not against the firm of Sumer- 
mull Surana as such but against Sumermull 
Udoyeband, Seweband, Meghraj and Mo- 
bunlul The plaintiffs who are domiciled 
in Bikanir State and subjects of H. H. the 
Maharaja of Bikanir say that all the defend- 
ants have proprietary interests in (he firm 
which is a joint family business. Written 
statements have been filed in that suit. It 
is admitted that the defendants have im- 
movable property in Bikanir against which 
the plaintiffs propose to execute their de- 
cree, if they obtain one. 

Mr. Pugh in opposing the application, 
arguee that the Oonrt has no jurisdiction 
to make the order. He refers, to the Currbn 
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Iron Co,, T. Madaren (1), where when faa 
administration decree had been made in 
England the House of Lords set aside an 
injunction restrainiug a creditor's action 
for debt brought against the executors of 
the estate in the Scotch Courts. He also 
relies on Pennell v. Roy (2) and Chapman, 
In re (3), In the former case the Court 
refused to restrain a creditor from proceed- 
ing against the real estate in Scotland of an 
English bankrupt for a sum of money equal 
to the dividend payable on the debt. In 
the latter case the Chief Judge in Bank- 
ruptcy, after a Receiver had been appointed, 
refused to restrain creditors in New York 
who had instituted suits there against the 
debtor. It appears that in refusing the 
injunction the Court attached considerable 
weight to the fact that it would be in- 
effectual. 

Mr, Pugh also maintains that what is 
sought here is a perpetual injunction and 
by reason of s. 53, Specific Relief Act, such 
injunctions can only be granted in suits and 
not in insolvency proceedings, and he says 
that the concluding observations of Sir 
Arthur Wilson delivering the judgment 
of the Judicial Committee in Tituram Muk- 
trji V. Cohen (4) at page 192* sup- 
port this argument. On the question 
of jurisdiction Mr. Bose has referred to a 
large number of cases. He argues that since 
the creditors could certainly be made de- 
fendants here even though their business 
may be carried on through a gomastha, and 
could be adjudicated here. In Hurruck Chand 
Golicha, In re (5) and jE'oatur Chand v. 
Dhanpat Singh (8) there is nothing to pre- 
vent them from being restrained by injun- 
ction in the manner his clients ask. | 
confess 1 do not think that cases like La Com- 
pagnie Oenerale Trana-Atlantique v. Thomas^ 
Law & Co, (7) and New York Life Insurance 
Company v. Public Trustee («) which deal 
with the residence of a foreign corporation 
are of much assistance. Having looked into 
the authorities I have come to the conclusion 
that there is nothing in principle which 
prevents the Court from restraining proceed. 

(1) (1855) 5 H. L. 0. 416; 24 L. J. Oh. 620; 3 W. R. 
597. 

(2) (1853) 3D6. O. M. &G. 126;22L.J.Oh. 409; 17 
Jur. 247; 1 W. 11. 237; 98 It. R. 78. 

(3) (1872) 15 Bq. 75; 42 L. J. Bk. 38; 27 L. T. 628; 
21 W. R. 101. 

(4) 33 0. 203; 32 1. A. 185; 8 Sar. 908 (P, 0.). 

(5) 5 0.605; 6 G. L. It. 382. 

(6) 23 0. 26; 221. A. 162; 6 Sar. 617 (P. 0,). 

(7) (1899) A. 0. 431. 

(8) (1924) 2 Oh. 101; 93 L. J. Oh. 449; l3l L. T. 438; 
68 8. J. 477; 40 T. L.R. 430. 

*Pag«of 33I.A.-t^<i:] ■ 


ings in a foreign Court where, as here, the 
parties sought to be restrained to carry on 
business within the jurisdiction even if 
they do not reside here, and have assets 
within the jurisdiction which can be attach- 
ed in the case of any breach of the injunction 
Moreover I am disposed to think that the 
language ofs. 90 (1), Insolvency Act, is 
wide enough to confer on the Court the 
power of granting an injunction of the 
character here asked for. 

In a Bombay decision to which I shall 
shortly refer, although the injunction was 
refused, it was not suggested that there 
was any technical difiSculty in granting it. 

Chiday, In re (9), appears to me a suffi- 
cient answer to the suggestion that owing 
to the annulment of the adjudication the 
jurisdiction of the insolvency Court is 
exhausted that that Court retains jurisdic- 
tion to give effect to the scheme it has ap- 
proved, is, I consider, too plain to require 
argument. 

The difficulties of the applicant are in my 
judgment with regard to the merits. It 
was pointed out by Rankin, J., in Mogi 
& Co., In re (10) at page 447 * that adjudi- 
cation order does not operate to vest the 
insolvent’s immovable property situated in 
a Foreign State in the Official Assignee. 

The petitioners admittedly own immov- 
able property in Bikanir which will be 
answerable for any decree which is obtained 
against them there. This property never 
vested in the Official Assignee and it 
equally in my opinion has not vested in 
the trustees of the composition under the 
order approving the scheme. Mr. Bose says 
that if a conveyance is necessary to com- 
plete the title of the trustees he under- 
takes to execute one. I do not think that 
would mend matters, and even if it would 
I should not be justified in adjourning 
the application to give an opportunity 
for taking this step. 

The creditors have taken no part in the 
Calcutta insolvency, much less have they 
approved the composition scheme, why 
should they be prevented from seeking 
the aid of the Courts of their own State 
for recovering their dues from property 
that has never been the subject-matter of 
the insolvency proceeding? It has not 
been shown that these creditors occupy a 
privileged position, or that other creditors 

(9) (1875) 1 Oh.D. 177; 45 L. J. Bk. 49; 33 L. T. 55 3 
24 W. R. 182. 

^ ^10) 96 Ind. Cae. 459; A. I. R. 1926 Oal. 898; 43 0. L 
^>age of 43 0. L. J.— “ 
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whether subjects of Bikanir State or not 
did not have the opportunity of seeking the 
aid of the Bikaoir Courts prior to the 
insolvency had they wished to do bo. 

The Bombay case to which 1 have re- 
ferred, Lachmiram Kevalram v. Poonam 
Chand Pitamber (11) where an injunction 
was refused is distinguished by the fact 
that the creditor suing in the Foreign Court 
undertook to give notice to the other credi- 
tors of any property he succeeded in 
recovering so as to enable them to claim 
rateable distribution. The creditors in 
this case are not disposed to be so accom- 
modating, but on the other hand, the 
point as to the vesting of the foreign im- 
movables was not taken. If the creditors 
obtain a decree they may have difficulty 
in executing it at all in British India and 
possibly also against moveables elsewhere. 
But that stage has not arrived and I 
have come to the conclusion that the 
applicants have not been successful in 
establishing such circumstances as would 
now justify me in restraining the creditors 
from proceeding with the Bikanir suit. 

The application, therefore, is dismissed 
with costs as against Bansilal Abirchand. 
The costs will be as of one day’s hearing. 

A, Applitation dismissed. 

(11) 59 lad. Oas. 444; A. I. K. 1921 Bom. 128; 45 B. 
550; 22 Bom.L.R. 1173. 


CALCUTTA HIGH COURT. 

Civil Appeal No. 4l4 of 1929. 

February 19, 1931. 

0. 0. Qhosb and Mallik, JJ. 

HRIDAYKRI8HNA ADYA— Appbllant 

VCT8US 

08MANALI MANDAL— Rbspondbnt. 

Provincial Insolvency Act {V of 1920)^ s. 55 — Frau- 
dulent transfer — Avoidance — Exclusive jurisdiction 
of Insolvency Court — Referring parties to Civil Court, 
illegality of. 

Under the Provincial Insolvency Act, the insolven- 
cy Court is the only Court which has jurisdiction to 
go into the questions raised under s. 53 of the 
Act and decide the same and the parties should not 
be referred to the civil Court for determination of 
such questions, [p. 144, col. 1.] 

Where a Receiver reports to the effect that a trans- 
fer is fraudulent and prays that the transfer might 
be annulled under s. 53, the Court should treat the 
report as an application under s. 53 and go into the 
matter for itself after taking evidence, [p. 144, col. 
*•] 

Appeal against an order of the Additional 
District Judge, Hooghly, dated the l4th 
June, 1922. 


Messrs. Sharatchandra Ray Chaudhuri, 
Bijankumar Mukerji, Apoorabadhan Muk- 
kerji and Bhutnath Chatter jee, for the 
Appellant. 

Messrs. Panchanan Ghose and Hiralal 
Ganguli, for the Respondent. 

Judgement.— This appeal raises a ques- 
tion under s. 53, Provincial Insolvency Act. 
The matter has arisen under the following 
circumstances. One Lehajuddin Jamadar 
was adjudicated an insolvent under the 
Provincial Insolvency Act on 5th July, 
1927. Subsequently by an order made by 
the insolvency Court a Receiver was appoint- 
ed to take charge of the properties belpng- 
ing to the insolvent. The Receiver was 
asked to investigate whether the insolvent 
had got any immovable properties The 
attention of the Receiver was drawn to the 
fact that the insolvent had conveyed certain 
immovable properties to one Osmanali 
Mandal on 26th May 1926, that is, on a date 
which was within two years of the date of 
adjudication of the insolvent as such. 
The Receiver made an investigation and 
submitted a report to the insolvency Court. 
His report was to the effect that the transfer 
in favour of Osmanali Mandal was not in 
good faith nor for valuable consideration. 
He accordingly prayed to the insolvency 
Court that the said transfer might be 
annulled under the provisions of s. 53, 
Provincial Insolvency Act. It appears that 
the Receiver had taken the statements of 
various people who appeared before him. 
The matter having come before the Insol- 
vency Court under these circumstances, 
the question arose whether that Court 
could take action under s. 53, go into 
the matter for itself and come to a deter- 
mination on the point as to whether or not 
the transfer in favour of Osmanali Mandal 
was in good faith and for valuable oon- 
sideratioD. On that point it was obvious 
that the insolvency Court had to take 
evidence; but it did not take evidence, 
but was content with the report of the 
Receiver and the statements of the parties 
who had appeared before the Receiver. No 
evidence in thejlegal sense of the terms was 
taken by the insolvency Court, The Court 
came to the conclusion that an order under 
8 53 of the Act being of a summary character 
it was not desirable in the circumstances 
to make such an order. But he referred 
the Receiver to the Civil Court fdr deter- 
mination by means of a suit o.f the ques- 
tion or questions raised in his report. It 
is against this order of the insolvency 
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Ooart which is dated 14, Jsae 1829, (hat 
(he present appeal has bMn direeted. 

Our a(teation has been drawn ta (he 
ciroamstanoes under which the order in 
iiuestion came7to be made and s. 53 Pro- 
vincial Insolvency Act, has been contrasted 
with .8. 55, Presidency Towns Insolvency 
Act. It is clear from the reeovds before 
ns that if the question had to be determined 
by the insolvency Court under the Pro- 
vincial Insolvency Act, such investigation 
hes cot been done. On the other band, it 
is equally clear that if according to the 
language of s. 53 Provincial Insolvency 
Act, it is open to the insolvency Court to 
decline jurisdiction and to refer the parties 
to a Civil Court , for.determination of the 
matter in issue, then what has been done 
by the insolvency Court is one which it 
was competent to do and to which no 
exception can be taken. The question 
therefore, is whether the Insolvency Court 
under the Provincial Insolvency Act, is the 
only Court which cau determine the ques- 
tion raised in the section or whether any 
other Court has jurisdiction to go into the 
matter. 

Mr. Panchanan Ohose, who has appeared 
for the transferee, contends that according 
to the decisions in England based on a 
section which is more or less identical 
with 8. 56, Presidency Towns Insolvency 
Act, the insolvency « I Court is not 
the only forum which has seisin of 
matters such as are referred to in e* 
35, Presidency Towns Insolvency Act. 
That is no doubt true as far as the deci- 
sions go at the present moment; but there 
is a significant change in the terms of e. 
53, Provincial Insolvency Act and it has 
been held in several cases decided in 
India that under the Provincial Insolvency 
Act the insolvency Court is the only Court 
which has jurisdiction in the matter to go 
into the questions raised under s 53 Pro- 
vincial Insolvency Act, and decide the 
same and that the parlies should not be 
referred to the civil Court for determination 
:>f such questions: see in this connexion the 
cases collected in Sir Dinshah Mulla’s book 
on Insolvency at pages 46, 49, 429, and 430. 
Therefore, the view which has found favour 
in India, is that the insolvency Court 
under the terms of the Provincial Insol- 
vency Act is the only appropriate tribunal 
which can determine the qneation raised 
under s. 53 of the Act and we are in agree- 
ment with this view. 

In that view of the matter, the question 
arises whether such determination has 


taken place in this case. The learned 
Additional District Judge has not come 
to any decision. He has referred 
no doubt to various circumstances 
giving perhaps an idea of the inclination 
of his mind but he has not as stated above 
come to any decision he having beetk 
content with expressing an opinion that 
it was a summary order which was prayed 
for and that he was not willing to make 
such a summary order. That obviously 
having regard to what has been stated 
above is wrung and, therefore, the conclu- 
sion we have come to is that the report of 
the Receiver in insolvency shoud be treated 
as an application for action under s. 53, 
Provincial Insolvency Act and that the 
matter has got to be investigated in evi- 
dence to be produced in Court, If the 
evidence does not satisfy the Court that the 
transaction in question can be successfully 
impeached, having regard to the language 
of 8. 53, then obviously the transferee must 
be held to have acquired a valid title to 
the properties conveyed by the deed of 
transfer. If on the other hand, the evidence 
does not satisfy the Court that the trans- 
fer cannot be questioned, then it will be 
for the Court to determine whether such 
tranafsr, in the circumstances of this case 
should be annulled by the Court. We 
desire to exprets no opinion. We have only 
indicafed what should be done. 

Therefore, the conclusion is that the 
matter should be remitted to the Court of 
the Additional Distr.'c!; Judge at Howrah 
Bitting in insolvency and the matter must 
be inVestigsted afresh on evidence to be 
produced in Court. 

Mr. Qbose points out that certain transac- 
tions took place, which were beyond the 
limit of two years from the date of ad- 
judication These and various other cir- 
cumstances will no doubt be brought to the 
notice of the learned Judge But having 
regard to the terms of the order, we prefet 
not to go into the merits ourselves, but will 
leave the matter to be tried out afresh on 
lines indicated above by the learned Addi- 
tional District Judge of Howrah sitting 
in insolvency. 

The costs of this appeal will abide the 
result. We assess the hearing fee at three 
gold moAurs. 

a. Case remanded. 



139 I. 0. 1932 BAM KIBIN SINOtt *. BAM DAS SiMSM. 


145 


ALLAHABAD HIGH COURT, 
FULL BENCH. 

Second Oiril Appeal No. 3 14 of 1929. 
August 4, 1931. 

SoLAiMAN, Aotc, 0. J., Bors, Muksrji, 
Kino and B/jfai, JJ. 

BAM KARAN SINGH «nb anotbbr — 
Dbfbnpants — Appbllants 
versus 


above, the suit should be governed by s. 99* 
“Claiming through" cannot mean raising a plea by 
way of defence or making a false claim without 
the shadow of title, (jp. 151, col, 1.] 

Second Appeal from a decision of the 
Subordinate Judge, Jaunpar, dated the 15th 
November, 192^. 

On 23rd June, 1931, Mr. Justice Boys and 
Mr. Justice Smith made the following 

Ordep of Refarence To a 


BAM DAS SINGH and otbb as— P laintiffs 
— Bssfonbbnts. 

Agra Tenancy Act (III of 1926)^ $9. 99, 

Cause of action before Act III of 1926— Suit after 
Act—S, 99, whether applies— Jurisdiction of Civil 
Court — Interpretation of Statutes — Retrospective effect 
— General principles— haw affecting right to sue, 
limitation etc., whether adjective law. 

Held, by the Full Bench Sulaiman, Aetg. C. J . and 
Bajpai, J. dubitante). — Section 99 of the Agra Ten- 
ancy Act of 1926 does not apply to a suit in resper^t 
of which the cause of action, i. e., the wrongful 
ejectment or the wrongful resistance to possession 
arose before the said Act came into force, and the 
jurisdiction of the Civil Court to entertain such a 
suit is not barred under a. 230 of the said Act. 
[p. 155, ool. 2.] 

Per Sulaiman, Actg, C, J. — If anew enactment lays 
down that a person may under certain conditions 
sue for certain specified reliefs, and he sues after 
the Act has come into force it would not, strictly 
speaking, be giving to the Act a retrospective effect 
i^ he avails himself of its provisions. The Act 
is in force when he is suing, oven though his 
cause of action might have accrued before the Act 
was passed. II would be giving a retrospective offset 
if the Court applied that Act to a suit previously in- 
stituted. [p. 147, col. 2.] 

A substantial right is not assumed to be taken 
away b^ a new Act unless it expressly says so. 
But a right to sue in one Court rather tnan another 
or a right to wait for a particular period of time 
before suing is not a substantive right as thev 
are ordinarily matters of procedure only. [p. l4o, 
col. 1] 

There is nothing in s. 99 which either curtails 
the period of limi^^tion or hxes the forum, [ibid.] 

Where a suit is “of the nature of a suit under 
8. 99, even though it may not strictly come under 
that section, the jurisdiction of the Civil Court is 
barred, [p. 148, col. 2.] 

When a question of limitation is raised it ought 
to be decided in accordance with the Law of Limita- 
tion in force at the time of the institution of the 
suit and not that in force at the time of the 
cause of aetion, unless there be any express pro- 
vision to the contrary in the Act itself, [p. 149, 
col. 1.] 

The fear of a curtailment of the period of limita- 
tion or of the taking away of any vested right 
does not apply to a deolaratoij suit under a. 121, 
as no period of limitation is nxed for such a suit. 
Such a suit is clearly cognizable by the Revenue 
Court only, even though the denial of title takes 
^lace before the Act came into force, [p. 149, col. 

Per Mukerji, J . — Whero a suit is against a land- 
holder or a person who pretends to be a land- 
holder having a right to eject the plaintiff, or where 
the suit is aninst a person holding a derivative 
title from sneh land-h'older or person claiming as 


Full Bench. 

This is a defend ants* appeal arising out of 
a suit for a declaration, as it is worded, “that 
the plaintiffs are the owners in possession of 
ilbighaa and 12 6tsu;asin the holding in 
dispute specified below, and ajpording to 
this proportion they (the plaintiffs) are 
entitled to realise the rent from the sub- 
tenants, and the defendants Nos. 1 and 2 
have nothing to do therewith." The de- 
fendants Nos. 3 to 8 are the alleged sub- 
tenants. The holding in dispute was a 
fixed-rate tenancy comprising bighaa 17 
biawaa and 15 dhura of which the plaintiffs 
claimed 4 bighaa and 12 biawaa 

At a later date a further relief was added 
that ‘an injunction may be issued to the 
defendants Nos. 1 and 2, restraining them 
from offering obstruction in the plaintiffs* 
realising the rent from the sub tenants." 
The plaint is, as usual, not very happily 
drafted to express what the plaintiffs 
obviously meant. In para. 4 of the plaint 
they stated that “Suit No. 124 of 1912 of the 
Court of the Munsif of Jaunpur has been 
fought between the parties in which it has 
been decided that the plaintiffs are the 
owners in possession of 4 bighaa and 12 
biawaa, this decision is final between the 
parties and it is binding upon them." Para*^ 
graph 5 stated, **A case has also been fought 
between the parties in the Revenue Court 
which ordered that these plaintiffs were the 
owners of the property in dispute " 

Now the history of the case, which we 
shall have to set out in some detail, suggests 
that what the plaintiffs really meant by these 
pleadings was that they were the owners of 
three-fourths (thus roughly described in the 
judgments) of a fixed-ratetenancy, while the 
defendants were the owners of the remain- 
ing one fourth, that the plaintiffs and 
the defendants were not joint tenants of 
the whole fixed rate tenancy, but owned 
entirely separately from each other their 
own shares, and that, therefore, the defend- 
ants in interfering with the plaintiffs* 
collection of their own shares of the rents 
due by the sub tenants were acting as 
trespassers . 

The defendants pleaded that the rights 
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of the plaintiffs or their predeceBBore-in* 
title to a fixed-rate teoancy in tbree-quartera 
had ceased as long ago as June 25tb, 1912, 
as a result of the ejectment suit brought by 
the father of the present defendants Nos. 1 
and 2 in bis capacity as zemindar against 
the predeceesor-in-title of the plaintiffs. 

It will be best new to state the history of 
the litigation about this property. One 
Badal Lonia owned a Jfixed-rate tenancy. 
He mortgaged three fourttba of this to 
Bishunatb, predeceesor-in-title of the pre- 
sent plaintiffs. He subsequently sold the 
remaining one-fourth to the father of the 
present defendants Noe. 1 and 2. The 
descripition of the shares in the judgments 
as three-fourths and one-fourth appears to 
be a convenient method of briafly describ- 
ing the shares. 

On the 22nd of February, 1912, Bishunath 
brought a suit on his mortgage, making 
Badal Lonia and the father of the present 
defendants Nos. 1 and 2 parties, and on the 
9th May, 1912, he obtained an ex parte 
decree. 

On the 25th of June, 1912, the father of 
the present defendants Nos. 1 and 2 in his 
capacity as zemindar ejected Badal Lonia 
from the three-fourths of the fixed-rate 
tenancy ,which had been mortgaged to Bishu- 
nath, for failure to pay rent. To this suit 
Bishunath was not made a party, nor is there 
anything to show that he knew anything 
about it. 

About three years later, on the 14th of 
October 1915, Bishunath got the three- fourths 
of the fixed-rate tenancy sold and himself 
purchased it. Subsequently he applied to 
the Revenue Court and got mutation on 
March 8tb, 1917, the Assistant Oollector’s 
order being upheld by the Oolleotor. The 
Assistant Oolleotor relied on the Oivil 
Court proceedings in the mortgage suit 
and told the father of the present defend- 
ants that he should go to the proper Court 
and get a declaration if he felt that he was 
entitled to it. The Collector in hie judg- 
ment upholding the order of the Assistant 
Collector said that he refused to be in- 
fluenced by any games that the defendants* 
father might have been up to with the 
mortgagor in the matter of the ejectment. 
In the years 19^0, 1921 and 1922 some suits 
were brought by the plaintiffs or Bishunath, 
their predeceesor-in-title, for rent against 
the sub-tenants. The latter pleaded that 
they bad paid the rent in good faith to the 
present defendants Nos. 1 and 2, and it being 
found that the plaintiffs and their Dred^M. 


sor- in- title had not ever collected any rents, 
there was no ground for holding that the 
payments of the sub-tenants which were 
actually made were made otherwise than 
"bona fide" by them and the suits were dis- 
missed. That completes the history of the 
proceedings prior to the present suit which 
was instituted on September 2nd, 1927. 
The plaintiffs say that the defendants Nos. 

1 and 2 denied the rights of the plaintiffs 
in June, 1925, and date their cause of action 
from that denial, and also from the 4th of 
April, 1923, when the last of the rent suits 
was decided against them in appeal. The 
trial Court dismissed the suit with costs. 
The lower Appellate Court gave the 
plaintiffs the declaration asked for and is 
silent as to the injunction. The defendants 
now appeal. 

Two maini questions arise. First, whe- 
ther Act HI of 1926, B. 99, applies to eject- 
ments or obstruction to possession occurr- 
ing before September, 7, 1926. Secondly, 
what is the>xaot form of the issue which a 
Court has to determine when considering 
the question of its jurisdiction in the light 
of 8. 99 of Act III of 1926. In reference to 
the first question, whether Act III of 1926, 
8 99, is applicable at all to an ejectment or 
obstruction to possession occurring before 
September 7, 1926, it has been held by two 
Judges of this Court in Abdul Hakim v. 
Mukarram Ali{l) 

“that s. 99 can apply only to a dispossession 
which took place after September 7, 1926." 

It is true that the. learned Judges were 
in that case dealing with dispossession 
from a grove, but the language used is 
general. In view of the fact that s. 99 only 
deals with procedure, and does not affect 
any vested rights it is at least open to 
question whether.s 99 is not applicable to 
some cases, at any rate, of ejectment or 
obstruction to possessicn of date prior to 
the commencement of the Act. 

The second question is concerned with the 
interpretation of s. 99 of Act 111 of 1926 
and, more particularly ,<iwith the interpreta' 
tion of the decision of the majority of the* 
Judges in Ananti^v. Chhanno (2), i. « alter 
the judgment of the>lower Appellate Oonit 
now under appeal. We think that the 
effect of the judgment of the majority in 
this Full Bench may be stated as fol- 
lows : — 

(1) 124 Ind. Oas. 478; (1929) A. L. J. 1157; A. I. 
R. 1930 All, 168; 14 R. D. 106; Ind.Rul. (1930) All. 
526. 

(2) 124 Ind. Oas. '540; 52 A. 601; (1930) A. L. J. 
256; A. I. R. 1930 AU. 193; 14 R. D. 201; Ind. Rnl, 

/loum All Kin/v n \ 
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I. Whether the suit is oogaiaable by the Court 
must be determined, in the first place, by the 
allegations made in the plaint. 2. If upon the 
allegations in the plaint the suit does not appear 
to be cognizable by the Court, the plaint wifi bo 
returned for presentation to the proper Court, 
n allegations in the plaint, the 

Court 18 of opinion that the suit is cognizable by the 
Court, mere allegations, whaterer they may be, in the 
written statement will not oust the jurisdiction of the 
Court to try the suit 4. It will proceed to try the 
j urbdiction, and if it finds the facts 
alleged by the plaintiff to be true, it will proceed to 
trial of the other issues. 5. If it proceeds to try the 
suit and finds that the facts allegea by the defendants 
with the result that it has no jurisdiction, it 
will dismiss the suit; unless even at that late stage 
the plaintifi IS allowed to amend his plaint so as to 
make It entertainable in a Revenue Court, in which 
TOSS the ptaint can be returned for presentation to the 
Bsrenus Court.” 


and have it tried by the Revenue Court, or he will 
coueeal it and find that his suit is dismissed by the 
Civil Court." 

Had it beeaolear that 8. S9 of Aot III of 
1926 was applicable to the dispossession in 
question in the present suit, whiob was long 
prior to the 7tb September, 1926, we should 
hare proceeded to apply the judgment of 
the Full Bench and the view that we take 
of it to the present ease. There is, however, 
the initial question as to whether s i)9i8 
applicable at all, and in view of the decision 
of the two Judges to which we have already 
referred, we think it desirable that the 
matter shonld be considered by a Fall 
Bench. It has already arisen more than 
once to the knowledge of one of us, and 
calls for authoritative decision. Another 


The only difficulty that arises is in 
reference to the use of the learned Judges 
of the phrase at page 508*. 

‘‘If it found that the facts alleged by the 

defendant ars true. 

and the repetition of practically the same 
phrase at page 513* 

The allegations made in the written statement 
• . . . found to be true. 

Taken literally, it would be found that 
the allegations in the written statement are 
e. f., the defendant is a land-holder, the 
defendant has collected rents, and such like 
statemeuts of fact, We do not think, 
however, that, the words we have quoted 
must be taken to mean that the Court in 
trying the issue of jurisdiction must 
literally determine the truth or otherwise of 
such allegations. The issue that it has to 
frame in order to determine questions of 
jurisdiction is not whether the aefendant is 
a Isnd-holder, tenant etc., but whether the 
defendant is “claiming as a land-holder, 
tenant etc.," in the words of s. 99. But we 
have it on the authority of the same Full 
Bench decision that the word “claiming" 
cannot be held to mean merely pleading a 
claim. The issue, therefore, which the 
Court has to determine is in effect whether 
the defendant is claiming as a land holder, 
tenant etc , and whether there is a reason- 
able snbstance in that claim. We think 
corroboration of our view that this was 
what was intended by the learned Judges 
is to be found in the passage at the bottom 
of page 5ll* where they say, 

**It hfts been ssid that the object of the Legislature 
was to attract to the Revenue Courts ail suits ia which 
any question of tenancy rights is involved. We may 
aooept this but we may also insist that the question 
must be a real one and not merely a litigious allega- 
tion. If there is a real question, the plaintiff will be 
aware of it; and he will either set it out in his plaint 

•PagrooiSJA— .[BA] ' ' ' 


point that might have arisen in this case is 
the applicability of s. 121 of Act III of 1926, 
but it does not appear to have been raised 
in either of the Courts below by either side 
or by either Court. 

In view of what we have said, let the case 
be laid before the Hon'ble the Acting Chief 
Justice with a view to the constitution of a 
Full Bench. 

Mr. K. Verma, for the Appellants. 

Mr. L> M. Roy, for the Kespondents. 

OPINION. 

Sulalman* Aotgr. G. J.— The plaint, 
as it was filed and as it stands un-amended, 
was merely for a declaration of title on the 
allegation that the plaintiffs were in posses- 
eion. After the arguments were over, the 
plaintiffs applied that if they were found 
to be oat of possession, a deores for posses* 
sion might be passed. The plaint may 
accordingly be treated as a plaint in a suit 
for declaration of title and, in the alternative, 
for poBsession. If the new Tenancy Ast of 
1926 were to apply, the suit would be under 
B. 121, and, in the alternative, under s. 99 of 
the Act. 

If a new enactment lays down that a 
person may under certain conditions sue lor 
certain specified reliefs, and he sues after 
the Act has come into force, it would not, 
strictly speaking, be giving to the Act a 
retrospective effect if he avails himself of 
its provisions. The Act is in force when 
he is suing, even though his cause of aoiion 
might have accrued before the Act was 
passed It would be a retrospective effect, 
if we applied the Act to a suit previously 
instituted. The present plaintiffs- tenants 
are being ‘prevented from obtaining posses- 
sion* of a part of their holding, and they 
have also possibly been ‘ejected*. The Act 
does not say that the ejectment should have 
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been before the Act came into force. It of 
couree impliea that they ehould have been 
ejected or prevented from obtaining posses- 
sion, before the suit is hied. The expression 
‘otherwise than in accordance with the 
provisions of this Act’, to my mind, does 
not mean that even if they had been ejected 
in accordance with the provisions of the 
previous Tenancy Act, they have been 
conferred a right under s. 99. A statutory 
right conferred by a new Act may even be 
made a foundation of a defence to the plea 
of res judicata. If the plaintiffs were 
ejected unlawfully before the new Act, they 
are persons who have been ejected 
‘otherwise than in accordance with the 
provisions of this Act’. Surely it cannot be 
said that in such a case they have been 
ejected in accordance with the provisions 
of this Act. If the plaintiffs fulfil the 
requirements of the section and bring them* 
selves within its scope, there appears to be 
no reason why they cannot avail themselves 
of a new enabling section which has come 
into force before the suit ia actually filed. 

No doubt a substantial right is not 
assumed to be taken away by a new Act 
unless it expressly says so. But a right to 
sue in one Oourt rather than another or a 
right to wait for a particular period of 
time before suing is not a substantive 
right. The selection of forum and the 
period of limitation are ordinarily matters 
of procedure only. The selection of a 
Court in no way affects the right of suit 
itself. The Limitation Act does not neces- 
sarily extinguish the right, though it 
certainly places a bar against remedy by 
suit. 

It seems to me that so far as the old s. 79 
and the new s. 99 are concerned, they do 
not deal at all with the choice of Court or 
the period of limitation. Under the 
former section a right to sue was conferred* 
and that right has been re sfiQrmed under 
the latter. Indeed, it has been to a cer- 
tain extent enlarged, if not explained. 

The period of limitation has been 
curtailed, if at all, as a result of s. 2'i2 lead 
with the Fourth Schedule. The forum is 
fixed by virtue of s. 230 read with that 
Schedule. There is nothing in s. 99 which 
either curtails the period of limitation or 
fixes the forum. This is patent from the 
fact that if s. 99 were omitted from the 
Fourth Schedule, the result as to forum 
and limitation would be different, even 
though the phraseology of s. 99 were to be 
left absolutely untouched. 

The Legislature apparently intends’ that 
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disputes relating to agricultural lands 
should be settled in the Revenue Court 
and settled promptly. It considers that 
six months provide an ample time for a 
tenant to sue. I would much rather con- 
sider it a deliberate provision than attri- 
bute to the Legislature a blunder due to 
ignorance that there may be hard cases 
unprovided for. 

Section 230 confers exclusive jurisdic- 
tion on Revenue Courts and ousts the 
jurisdiction of the Civil Courts of suits ‘of 
the nature’ specified in the Fourth Sche- 
dule. The Legislature instead of saying 
‘all suits specified in the Fourth Schedule 
has stated’ all suits of the nature specified 
etc. It would, therefore, seem to me that 
if tbejpreeentsuit is ‘of the nature’ of a suit 
under s. 99, even though it may not strictly 
come under that section, the jurisdiction 
of the Civil Court is barred. 

No doubt under the old Tenancy Act it 
was held that a suit between rival tenants 
was cognisable by the Civil Oourt. But 
one possible view would have been that 
even a rival tenant could obtain adequate 
relief from the Revenue Court by implead 
ing the land-holder also, and, therefore, 
the old s. 167 applied to his case. 
There was certainly no bar to bis implead- 
ing the rival tenant in a suit under the old 
8. 95 He might also have impleaded the 
land-holder in a suit under s 79 by treating 
the possession of a person claiming through 
the land-holder as the constructive posses- 
sion of the landholder. Similarly, it was 
held in a number of rulings that if a ten- 
ant was prevented from obtaining posses- 
sion, he was not ‘dispossessed.’ Here again 
a different view was possible. Might it 
not be that the Legislature has merely die- 
approved of these rulings? On this view, 
the new Act in no way curtails the period 
of limitation or alters the forum. 

Again, the only question before a Civil 
Oourt is one of jurisdiction. The further 
question, what period of limitation would 
apply if the suit were filed in a Revenue 
Court is not at all before us. Whatever, 
we may say would be a mere obiter dictum 
emd would not be binding on the Revenue 
Courts. Revision and appeals arising cut 
of suits under s. 99 would lie exclusively to 
Revenue Ocuits. In Sch. IV there is 
no starting point of limitation mentioned 
where a tenant is prevented from obtain- 
ing possession as distinct from disposses- 
sion. It may be that the Revenue Court 
may hold that the six months rule does not 
apply to such prevention. Or it may be 
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tbat thsy may hold that the right to sue 
on snoh prevention has been conferred for 
the first time by the new Act which would 
give a fresh start for limitation. Or they 
may hold that such a suit is not barred by 
limitation at all, as there is no period of 
limitation fixed for it in the Schedule. Or 
they may say that in such a case the cause 
of action accrues year after year, and the 
rights of the, parties must be determined 
irrespective of any question of limitation. 
It is unnecessary to speculate what the 
Beyenue Oourts may actually hold as it is 
quite outside our function to do so. All 
that I can say is tbat when a question of 
limitation is raised it ought to be decided 
in accordance with the Law of Limitation 
in force at the time of the institution of the 
suit and not that in force at the time of the 
cause of action, unless there be any express 
provision to the contrary in the Act it- 
self. 

I would not wish to express any opinion 
on the case of a rent-free grantee, who was 
not a tenant, and it is doubtful whether 
his interest was a ‘holding’ under the old 
Act. 

I have accordingly grave doubts as to the 
inapplicability of s. 99. But I must admit 
that as a result mainly of some of the 
revious rulings of this Court, there might 
e great hardship in some oases and plaint- 
iffs may be left without auy remedy. As 
my learned breathern think that the section 
should not be made to apply where a cause 
of action on an ejectment had arisen before 
the Act was passed, I am not prepared to 
dissent, but solely because of the hardship 
mentioned above. 

The defendants Nos. 1 and 2 are admit- 
tedly two of the zemindara of the mauza. 
After they obtained the ejectment of Badal 
from the Revenue Court they consistently 
took up the position that the fixed*rate 
tenancy was extinguished, and never said 
that they continued to be co-tenants. I 
might have been inclined to the view held 
by the Board of Revenue that ejectment by 
a few out of several land-holders would 
bring the case under the old s 79 also. The 
entire oo-parcenary body cannot be treated 
as a corporation or as a single juristic unit. 
All the co-sharers are landholders. For a 
person to be landholder it was not neces- 
sary under s. 3 (5) of the old Tenancy 
Act that the whole rent should be payable 
to him. But the majority of my learned 
brethera think tbat the question does not 
arise because it is now found tbat the 
deiendanta are oo-tenante and (hey. therq-r 


fore must have ejected the plaintiffs in the 
capacity of co-tenants and not zctninddra. 
As it is not disputed that s. 99 of the new 
Act would now cover the case of disposses- 
sion by some of the land-holders only, the 
question has lost its importance. I need 
not, therefore, consider the position under 
the old 8 . 79 at any length. 

The fear of a curtailment of the period of 
limitation or of the taking away of any 
vested right does not apply to a declaratory 
suit under s. 121 , as no period of limita- 
tion is fixed for such a suit. Such a suit 
is clearly cognisable by the Revenue Court 
only, even though the denial of title took 
place before the Act came into force. 

It follows that if the plaintiff alleges that 
he is in possession and claims the declara- 
tion against the land holder or persona 
claiming through him, but, in the alterna- 
tive asks for possession in case it be found 
that he was out of possession, his plaint is 
liable to be returned for presentation to the 
Revenue Court. The Court, however, may 
require him to make up his mind whether 
he would admit his dispossession and ask 
for recovery of possession. If he does not 
admit dispossession, the Court cannot 
allow him to lead evidence to show that 
he is in possession but must return the 
plaint. If the plaintiff gives up his alle- 
gation of being in possession and amends 
his plaint so as to turn the suit into one 
for recovery of possession on a disposses- 
sion which took place before the Act, the 
Court should proceed to try the question 

of title. . . , 

With regard to the interpretation of the 
rule laid down by the majority of the 
Judges in the Full Bench case of Anmti 
V. Chdnno (2) the referring order accurate- 
ly represents it. The word ‘claiming’ does 
not mean pleading in the written statement. 
If the suit cannot be thrown out on the 
allegations contained in the plaint, the 
Court must proceed to determine the ques- 
tion of fact whether the person saed 
against was a land-holder, or any person 
claiming as land-holder, or any person 
claiming through such land-holder or per- 
son. A mere false allegation that he was 
so claiming would not do. The expression 
‘olaimiug through such laud-holder or per- 
son' is an adjectival clause qualifying the 
word ‘person’. It must be fouud that the 
defendant was such a person. One cannot 
be a person olaimiug through such land- 
holder or person, unless be either derives 
title from him (e g. a transferee), or holds 
under him («. 9 , ae a thzkadar, lessee or 
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tenant etc.) or ia anthorieed by him and is 
acting on bia behalf aa agent or Beryant. 
If snob a fact were eatabliahed on inresti* 

g ation by the Coart, then, nnlees the 
onrt permits the plaintiff to amend his 
laint, the suit would have to be diemiseed 
ecause the allegation, on which the 
plaintiff came to Coart, that the defendant 
was a mere trespaeser would be found to 
be untrue. 

B9ukepjl, J. — This is a reference to 
the Full Bench to determine whether the 
suit brought under the following ciroum* 
stances ia cognisable by the Oivil Court in 
which it was instituted, or whether it should 
have been bled in the Revenue Court. 

The plaintiffs, who are the respondents 
here, are the sons and legal representatives 
of one Bishunath Singh, One Badal Lonia 
was a tenant at fixed rate of a holding 
comprising 6 htpAas and odd of land. The 
tenancy at fixed rate being transferable 
under the law, Badal Lonia made a simple 
mortgage of about three- fourths of this 
holding in favour of Bishunath on 28th 
October, 1103. Several years later, on 20th 
July, 1911, he sold the remaining area of 
bis holding to Sumran Singh, the father of 
the defendants Nos. 1 and who are the 
appellants before us. Bishunath Singh 
brought a suit on his mortgage, and made 
Sumran a party to the suit, along with the 
mortgagor, Badal. Bishunath obtained an 
ex parte decree for sale on 9th May, 1912. 
In due course the decree was executed, the 
property mortgaged was sold and was pur- 
chased by Bishunath Singh himself, who 
got delivery of possession on 14th October, 
1915. In the meanwhile, Sumran, who was 
a co-sharer in the village took steps to have 
Badal ejected, and took delivery of posses- 
aion as against Badal on 25th June, 1912. To 
these ejectment proceedings Bishunath 
was no party, and the lower Appellate 
Court has found that the ejectment pro- 
ceedings were fraudulent and held behind 
the back of Bishunath Singh in order to 
injure him. Bishunath Singh’s name was 
recorded in the revenue papers by an 
order dated bth March, 1917, in spite of 
Snmran’s objection to the contrary. 

It appears that the fixed-rate tenancy 
ia in the possession of certain sub-tenants, 
and they pay rent. Bishunath Singh sued 
the sub-tenants for recovery of rent, but 
the sub-tenants pleaded that they had 
paid their rent, in good faith, to Sumran 
Singh. The suits succeeded in the first, 
Court, but were lost in the Court of Appeal, 
wbioh gave its judgment on 4th April, 
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1923. Thereupon, the respondents brought 
the suit out of which this appeal has arisen 
to obtain a declaration that they were the 
ownersof three- fourths of the holding, and 
to that extent were entitled to recover the 
rents from the sub-tenants. While the suit 
was still pending in the Court of first in- 
stance, the plaintiffs asked for possession. 
The plaintiffs’ case was that the principal 
parties, that is to say, the plaintiffs and 
defendants Nos. 1 and 2, were co-tenants 
and the defendants, as holders of a frac- 
tional share in the tenancy, had no right 
to usurp the entire rent payable by the 
sub-tenants. 

The defence was that the defendants Nos. 

1 and 2 were in possession as zemindars, 
having ejected Badal before Bishunath 
could put the tenancy to auction sale in 
pursuance of bis mortgage -decree. I hey 
also pleaded that the suit was not co- 
gnisable by the Civil Court, and was barr.ed 
by six months’ rule of limitation, inasmuch 
as s. 79 of the Tenancy Act of 1901 applied 
to the case. 

The first Court dismissed the suit on 
the ground that the plaintiff-tenants’ rights 
had come to an end. In appeal by the 
plaintiffs, the sub tenants were exempted, 
on the ground that the main contest lay 
between the plaintiffs and defendants Nos. 

1 and 2. The Appellate Court found that 
the ejectment proceedings were bad and 
collusive, that the defendants’ father could 
not have ejected the mortgagor- tenant, 
because the former himself was liable to 
pay the rent, being a fractional owner of 
the tenancy, that the land being actually 
in the poseeesion of sub-tenants, there 
could have been no dispossession oft the 
plaintiffs and that, in any case, the dis- 
possession of the plaintiffs was not by a 
zemindar, but by a co-tenant. The learned 
Subordinate Judge also found that the 
defendants Nos. 1 and 2 were not the sole 
zemindars of the holding in question, but 
were one of 35 or 36 oo sharers owning the 
holding. On the question of jurisdiction 
both the Courts below held that the suit 
was cognisable by the Civil Court. 

In appeal the question is whether the suit 
was cognisable by the Civil Court. The 
argument of the appellants is that the suit 
is between co-tenants, and, therefore, falls 
within the purview of s. 99 of the Tenancy 
Act of 1926, and that being the case, s. 
230 of the Tenancy Act of 1926 barred the 
jurisdiction of the Civil Court. 

There osn be no doubt that a suit between 
rival tenants falls within the purview of 
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B. 99, iaasmaoh as it is a suit by a tenant 
against a person claiming through the 
land-holder. It was held by a Full Bench 
of three Judges in the case of Sahdeo 7. 
Budhai (3) that a suit between co-tenants 
fall) within the purview of s. 99 of the 
Tenancy Act of 1926. The words “claiming 
through * inol. (h) ofs. 9J mean holding 
a derivated title from the land-holder. The 
idea is that where a suit is against a land- 
holder or a person who pretends to be a 
land-holder, having a right to eject the 
plaintiff, or where the suit is against a 
person holding a derivative title from such 
land-holder or person claiming as above, 
the <suit should to be governed by s. 99 of 
the Tenancy Act of 1926. “Claiming 
through*' cannot mean raising a plea by 
way of defence of making a false claim 
without the shadow of title. Here in this 
case, the defendants are purchasers of a 
quarter share of the Axed rate tenancy, and, 
therefore, they are persons who “claim 
through" the land-holder. The suit is, on 
the face of it, governed by s. 99. 

' The question, however, is whether s. 99 
has a retrospective effect, and applies to 
a case where the causa of action arose 
before the Act came into force. In the 
case before us the Court below has gran- 
ted a decree for possession, and, therefore, we 
must take it that the prayer for amendment 
of the plaint for granting possession was 
allowed by the lower Appellate Court. 
The dispossession in this case most be 
taken to have taken place in 1923, when 
the Appellate Court decided against the 
plaintiffs. The plaintiffs* cause of action, 
for the suit for claiming possession arose 
in 1923, namely, more than three years 
prior to the coming into force of the Act 
of 1926. As stated above, the question 
is, does this Act apply? If it does, the 
suit was wrongly brought in the Civil 
Court, and it will be our duty to return 
the plaint to the plaintiffs for presentation 
to the proper Court. 

There are solid reasons against holding 
that 8. 99 has a retrospective effect. 

Section 99 is not a rule of procedure or 
adjective law. It professes to lay down 
remedies for a wrong. The law of remedies 
is substantive law, and, therefore, ordinari- 
ly the law will have no retrospective effect. 
This is a well-known proposition of law 
for^ which no authority need be quoted. 
It is, no doubt, open to the Legislature 
to enact a snbstantive role of law and yet 
to give it a retrospective effect. But the 
117 lad. 048.337; 51 A i53; A. I. B. 1929 All. 
(1929) A L. J. 849; 13 R. D. 656. 



presumption as regards interpretation is 
that, unless and until the Legislature gives 
the clearest indication that a rule of sub- 
stantive law will have a retrospective 
effect, the Court will not give the rule 
that effect 

In Craies’ Statute Law (3rd Bdition by 
Pease and Gorman) there appears the fol- 
lowing opinion at page 326 : 

‘‘It t’a® enasiment is expressed in langua^ which 
is cle.»rly capable of either interpretation, it ought 
to be construed as prospective only” 

Again the book quotes Lord 0*Hagan as 
having pronounced the following : 

“Unless there is some declared intention of the Legis- 
lature clear and unequivocal or unless there are somo 
oircumstances rendering it inevitable that we should 
take the other view, wo are to presumo that an Act 
is prespective and not retrospective.” 

At page 330 appear the following ob- 
servations : 

“It is a well recognised rule that Statutes should 
be interpreted, if possible, so as to respect vested 
rights". 

Again : 

“In the absence of anything in an Aot to show that 
it is to have a retrospective effect, it cannot bo so 
construed as to have the effect of altering the law 
applicable to a claim in litigation at the time that 
the Act is passed”. 

I may lay emphasis on the last quotation. 
Again at page 331 we have the following : 

“It seems a strong thing to hold that the Legislature 
could have meant that a party who, under a contrncit 
made prior to the Act, had as perfect a title to re- 
cover a sum of money as he had to any of his per- 
sonal property, should be totally deprived of it 
without compensation”. 

I have quoted enough from the book to 
show that where an existing right is likely 
to be taken away by the operation of an 
Act, unless there is Bometbing which 
compels a Oourt to give the Aot a re- 
trospective effect, it will not give the Act 
that effect. 

In the light thus thrown by decided 
oases, on the authority of which the ob- 
servations quoted in Craies are based, I 
shall consider the provisions of s. 99. 

So far as the Allahabad High Court is 
concerned, it was settled law that a suit 
between rival tenants was cognisable by 
the Civil Oourt, and the rule of limitation 
applicable was 12 years. No doubt some 
Judges have expressed a doubt as to the 
correctness of this proposition, but 
the proposition has been so long 
held in this Oourt that the rule 
laid down amounted to a rule of law. It 
is not necessary to quote authorities on the 
point. In view of this rule of law, the 
plaintiffs could very well wait for four 
years before they instituted the suit in 
1927 (0 recover possession from their co- 
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tenants. If the plaintiffs are now told that 
B. S9 applied to their case becanse the suit 
fell within the language of a. 99, the re- 
suit would be that the plaintiffs would 
find that six months' rule of limitation, 
under Art. 12 of the Fourth Schedule of 
the TenancF Act of 1926, applied to their 
ease, and their suit was already time- 
barred in October, 1923, well nigh three 
years before the Act of 1926 came into 
force. This is position which is hardly 
desirable. It was argned that the Legis- 
lature really disapproved of the decisions 
of the High Court in which it was held 
that suits between tenants were covered 
by the Civil Procedure Code and not by 
the Tenancy Act of IvOl, and really gave 
effect to a decision of the Board of Kevenue 
to the contrary. This may be so; but did 
the Legislature eay in so many words, or 
by necessary implication, that they were 
not only overruling the opinion of the 
Allahabad High Court, but were also 
giving the law framed by them a retro- 
spective effect, with the result described 
above? I fear there is no such indication 
of the mind of the Legislature to be found 
within the four comers of s. 99. 

Again, there is a number of cases in 
which similar hardships would accrue. 

A rent-free-grantee was not a tenant 
under the Tenancy Act of 1901, nor is he 
a tenant under the Tenancy Act of 1926. 
Yet the Legislature has deemed it fit to 
put him down with a tenant under the 
rule enacted in s. 99 of the Act of 1926. 
A^ rent-free grantee, not being a tenant, 
did not come \(itbin the purview of s. 
79 of the Tenancy Act of i901, which pro- 
vided remedies for ejectment by a land- 
holder. A rent-free grantee's suit, in case 
of ejectment by a land-holder, was, therefore, 
before the passing of the Act of 1926, cog- 
nisable by the Civil Court, and the rule 
of limitation applicable to such a suit was 
12 years, and not 6 months. Supposing 
that a rent-free grantee was ejected a year 
before the Act of t926 came into force* 
When he brings his suit for recovery of his 
land against the land-holder, he finds, if s. 
99 applies, that he has to go to the Revenue 
Court. So far there is no barm. But he 
finds also that bis suit, by the application 
of Art. 12 of the Fourth Schedule of the Act 
of 1926, was already barred by time, six 
months prior to the promulgation of the 
Act of 1926. Is it a position desirable? 
Are we bound to hold that s. 69 has a 
retrospective effect, although the result of 
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such retrospective effect would bo so 
disastrous? 

Again, lot us take the case of a suit by 
a tenant against a person who claims to be a 
land holder, although ho may not be one. 
Such a suit, before s. 99 came into force, 
was undoubtedly a suit cognisable by the 
Civil Court, and governed by 12 years’ rule 
of limitation. If the teiiant was dis- 
possessed by a person claiming to hold the 
position of a landholder, and claiming ^ a 
right to eject the tenant, more than six 
months before the passing of the Act of 
1926, he will find, when he brings his suit 
under e. 99, that it was already time-barred 
at the date of the institution of the suit, 
although he never had any reason to 
suppose that he should bring his suit so 
quickly. , , , 

Then again, let us take the case of a 
tenant who got a seven years* lease from the 
land-holder. Letussuppoee that baying 
paid the premium and obtained a written 
and registered lease, the tenant is unable to 
get possession, and he must bring a suit. 
To such a suit s. 79 of the Act of 1901 did 
not apply, for it was no case pf ejectment. 
It was accordingly held by this Court that 
the tenant’s suit, in the circumstances would 
lie in the Civil Court, and the rule of limita- 
tion would be 12 years. If the tenant, after 
the passing of this Act, brings his suit 
within a year of his cause of action, namely, 
the date of the execution of the lease in his 
favour, he would be told that his suit was 
already time-barred within six months of 
the arising of bis cause of action. _ This is a 
contingency which must be avoided, and 
we must hold that s. 99 has not a retrospec- 
tive effect. 

Eixamples may be multiplied to show that 
similar hardships would arise in other oases 

also. j V- • 

But it has been argued that hardship is 
no good reason for interpreting a law other- 
wise than it should be interpreted, that if 
any hardship arises, it is not on accouny of 
an application of s. 19, but by the applica- 
tion of the rule of limitation, which is only 
a procedural law, and that when s. 99 gives 
only a right of suit and says that a tenant 
anH others mentioned there “may sue’*, s. 99 
must be applied. I shall consider this argu- 
ment seriatim. 

Before 1 take up any of these arguments, 
I will point out that the language of s. 99 
of the Act of 1V25 also points to the oon- 
olusion that it is applicable only when a 
cause of action arises after the Act has oome 
into force. It contaips the w<Mrds “otherwise 
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than in accordance with the "provisione of 
this Act'*. A plaintiff is allowed to ene 
under b. 99, and to ask for the remedies 
prescribed by it where he finds himself 
ejected from, or prevented from obtaining 
possession of his holding. How can it be 
said, if the ejectment of the plaintiff took 
place, or if the prevention from obtaining 
possession took place, before the Act came 
into force? Supposing the plaintiff described 
above wants to bring his suit at once, and 
thers is no Act of 1926 in force, how will he 
know that he has been ejected from, or 
prevented from obtaining possession of his 
holding “otherwise than in accordance with 
the provisions of the Act of 1926?” It has 
been argued that the words “otherwise than 
in accordance with the provisions of this 
Act” mean nothing but this, “otherwise 
than in accordance with law”. If that was 
so, it would have been much easier and 
more expressive to use the latter expression 
than the former. By using the words “this 
Act”, 1 should think, the Legislature 
intended that this s. 99 should apply only 
where the cause of action arises after the 
Act has come into force. 

Now I take up the three arguments which 
I have noticed above. 

First I take up the question whether the 
hardship alluded to above is caused by s. 99, 
or by the application of the Law of Limita* 
tion, and whether, therefore, we should 
apply s. 99, irrespective of the consequences 
due to the application of the Law of Limita- 
tion. In my opinion, this argument is only 
partial, and does not take notice of the full 
consequence of the application of s. 99. 
Section 99 cannot be read apart from the 
Law of Limitation that is applicable to a 
suit under e, 99. The argument of hard- 
ship is advanced only to show that it was 
not the intention of the Legislature to apply 
s. 99 to cases in which the cause of action 
arose before the enforcement of the Act. If 
we were otherwise certain that s. 99 must 
be applied to a suit of the nature described 
in s. 99, then it would be immaterial for the 
purposes of the Court administering justice, 
whether the Law of Limitation adversely 
affected or not the litigants; for then we 
can take it that the Legislature did not 
care if some cases of hardship did occur. 
But it is precisely because we do not know 
in clear terms that the Legislature meant to 
apply s. 99 to cases wh-'r*' the cause of 
action arose before the law came into force, 
and because we know that as a matter of 

E rinciple, substantive law, or indeed any 
kw, is not to be given a retrdspective effect. 


unless the intention is clear on the point 
that we have to look to the consequence of 
the application of the law. So much for 
the first and second arguments. 

The third argument is that the words 
“may sue” only make the section an enabl- 
ing one, and not a compulsory one, and 
wherever the facts of the case bring it 
within the language of s. 99, it must be 
applied. This again, in my opinion, is a 
fallacious argument. Where 8.99 does not 
apply, because the cause of action arose 
before s. 99 became the law, the suit is 
based, not on s. 99 but on older law, t. e. 
either Civil Procedure Code or Tenancy 
Act of 1901. The present suit is not under 
s. 99 of Act of 1926, and there is no compul- 
sion on the plaintiffs to sue according to s. 
99. 

I come to the conclusion, then, that to the 
case before us, namely, to a suit by a 
tenant against a co-tenant for recovery of 
possession, on the ground that he was 
dispossessed in 1923, s. 99 has no applica- 
tion. 

If follows that the plaintiffs’ remedy is in 
the Civil Court. On the allegations made 
in the plaint, the suit was cognisable by the 
Civil Court. The suit was taken cognis- 
ance of by the Civil Court. Although the 
plaintiffs alleged in the plaint that they had 
been dispossessed by a co-tenant, it was 
open to the defendants to show that they 
(the defendants) had dispossessed the plaint- 
iffs, not in their capacity of tenants, but in 
their capacity of zemindars. In other 
words if the defendants succeeded in show- 
ing that they were the zemindars of the 
fields in question, and that they had 
dispossessed the plaintiffs in their (defend- 
ants’) capacity as zemindars, the Court 
would be Dound to find that it was a case to 
which s. 79 of the Act of 1901 applied, and 
the suit would be thrown out on the ground 
that the plaintiffs came to Court on a false 
cause of action, which did not give the 
Civil Court jurisdiction to try the suit. 
But such is not the case here. It has been 
found that the plaintiffs’ allegation is true, 
namely, that they were dispossessed by their 
co-tenants. 

The rule of limitation for a suit like this, 
in which the cause of action arose in 1923, 
was 12 years, and the present suit is within 
that time. The result is that the suit was 
rightly decreed by the lower Appellate 
Court. 

I would, for the foregoing reason^ dismiss 
the appeal with costs, including OounBel’s 
fees in this Court on the higher scale. 
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BoySy J,-— This oBee was referred to a 
Bench by Mr. Justice Bajpsi sitting singly. 

It came up for hearing before myself and 
Mr. Justice Smith. 

Before us, the Division Bench, the case 
was argued as if the plaint was framed as 
asking for relief against a trespasser. It is 
immaterial now to consider why this view 
of the case was accepted in argument, but 
it mav be that it was to some extent due to 
the. pleadings in para. 3 of the plaint, and 
paras. 13 and 16 of the written statement. 
The case was, therefore, argued before the 
Division Bench with reference to the effect 
on it of the decision in Ananti v. Channo 
(2), where it was held that where the plaint- 
iff sues as a tenant alleging the defendant 
to be a trespasser, the case is cognisable by 
the Civil Court. As the Division Bench 
was in some doubt as to the meaning of the 
Full Bench when speaking of the issues to 
be tried by the Civil Court, the case was 
referred to a stronger Bench with a view to 
interpret that part of the Full Bench 
decision in reference to which the Division 
Bench was in doubt. We were further of 
opinion that an important point was 
involved in the case, namely, as to the 
applicability of s. 99 of the Tenancy Act, 
111 of 1926, to oases where the ejectment, or 
the date on which the plaintiff first began 
to be resisted in obtaining possession, was 
prior to the commencement of the Act, 

On the case coming before a Full Bench 
of three Judges, attention was drawn 
speoifioally to the first paragraph of the 
plaint which suggests that the position taken 
by the plaintiff was that he as co-tenant 
of three-quarters of an undivided fixed- 
jate tenancy was being resisted by the 
defendants as co-tenants of the remaining 
quarter. In this aspect of the cue, it is 
manifest that the decision of this Court 
applicable is not Ananti v. Channo (2), but 
Sahdeo v. Budhai (3), in which it was 
held that where a plaintiff sues lor 
possession as co-tenant, alleging the 
defendant to be a co-tenant, he must go 
to the Kevenue Court. 

If this is all that there was in the case 
the appeal would have had to be allowed. 

There remained, however, the question 
of the applicability of s. 99, and with this 
may be considered also the applicability 
of a. 121, also of Act III of 1926. Section 
121, again was not relied on in argument 
before the Division Bench, but in our refer- 


ring order we made reference to this 
section as requiring consideration. 

I have no hesitation in holding that 
8. 99 and s. 121 both deal with substantive 
rights and are not matters of adjective law. 
They both declare the right of the plaintiff 
in certain circumstances to sue. They, have 
nothing to do with the question of venue, 
or any other matter of procedure; these 
matters are provided for by s. 230 read 
with Sob. IV. Nor have they even anything 
to do with the question of limitation. 

To consider s. 99 first : 1 am of opinion 
that it is not applicable to any ejectment 
or resistance to possession, which ejectment 
occurred or resistance commeno 3d before 
the passing of Act III of 1926. 

In the first place it does not apply to any 
ejectment, etc., which has been effected 
“otherwise than in accordance with the 
provisions of this Act." These words are 
ambiguous. Literally read, they clearly 
suggest that the Act is only intended to be 
applicable to circumstances occurring after 
the commencement of the Act, for a person 
could not be ejected or prevented from 
obtaining possession in accordance with the 
provisions of this Act came into force. On 
the other hand, to read the Act thus 
literally would mean to hold, in the first 
place, that a person, who had been lawfully 
ejected prior to the Act under the previ- 
ously existing law, could be said not to 
have been ejected “in accordance with the 
provisions of this Act", and, therefore, under 
8. 99 a right of suit would be conferred by 
s. 99. This is manifestly absurd, but in 
effect any such absurdity would be pre- 
vented by the principle of rea judicata. 

I am disposed to think that the existence 
of these saving words and the form in which 
they occur, may be very simply accounted 
for. A draftsman would naturally set out 
to say the circumstances under which a 
person ejected, etc, could sue. It would 
then occur to the draftsman or to somebody 
else. “But you have given him a right 
to sue 'if ejected', and that would cover 
even lawful ejectment under this very Act'*. 
This would suggest naturally incoropora- 
tion of the words “otherwise than in ac- 
cordance with the provisions of this Act." 
It might have occurred, but evidently did 
not occur, to the draftsman that there was 
also the case of ejectment according to law 
under the previous Act. 

Enough has been said to indicate that 
the words are ambiguous and no amount 
of speculation can remove that ambi- 
guity ; and that being so, the most 
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beneficial interpretation must be given 
to the words, and that is that the 
Act does not appl^ to events occurring 
before the Act came into force. That is 
the most beneficial interpretation mani- 
festly, for otherwise a suit might by the 
harsher construction be barred by limit- 
ation and might, owing to the change in 
the law, be barred by. limitation months 
or years before the Act came into force. 

It is true that in certain cases a new 
period of limitation may bar the remedy 
which a plaintiff would have had before 
'the Statute came into force giving the 
new period of limitation but I cannot find 
anywhere that this is a hard and fast rule 
applicable without exception to all oases, 
and it appears to me that the present is a 
case to which certain remarks of Lord 
Oampbell, 0. J., are particularly applicable. 
I quote from Oraies’ Statute Law, 4th edi- 
tion of Hardoastle on Statutory Law, 19U7, 
page 331 : — 

“The question arose whether this Act had a 
retrospective operation and was to apply to cases 
of damage done before its passing. The Court 
decided that it was retrospective, and Lord Campbell 
O. J., in giving^ judgment, said: ‘if the Act had 
come into operation immediately after the time of 
its being passed, the hardship would have been so 
great that we might have inferred an intention on 
the part of the Legislature not to give it a retros- 
pective operation, but when we see that it contains 
a provision suspending its operation for six weeks, 
that must be taken as an intimation that the Legis- 
lature has provided that as the period of time 
within which proceedings respeetmg antecedent 
damages or injuries might be taken before the proper 

Tribunal A certain time was allowed before 

the Act was to come into operation, and that re- 
moves all difficulty." 

Now iu the present case the hardship 
caused by holding the Act to be in the 
sense we are now considering retrosaotive 
is manifest, and in the Act itself there is 
no period of grace allowed to suggest that 
it was intended to be so retroactive. The 
Act came into force within seven days 
(t. e., the necessary period for printing and 
notifying in the Gazette) from the date of 
the Governor- General’s assent. 

As to 8. 121, it has been established 
before us that on the pleadings as even- 
tually settled this must be regarded as 
not merely a suit for a declaration but a 
suit also for possession. 

I would, therefore, hold that the Civil 
Court had jurisdiction and diamiaa the 
appeal. 

Klnfif, J.— I agree with Mukerji, J., 
that the jurisdiction of the Civil Court to 
try the suit is not ousted by s. 99 read 
vith s. 230 of the Agra Tenancy Act 1926. 


As the lower Appellate Court has granted 
a decree for a declaration and for posses- 
sion, we must take it that the plaintiff was 
allowed to amend his plaint by adding a 
prayer for possession. Before this amend- 
ment of the plaint the plaintiff 8eogh,t 
merely a declaration of his right as tenant. 
The jurisdiction of the Civil Court to try 
such a suit was clearly barred by s. 121, 
read v/ith s. 230, of the Tenancy Act, 1926. 
The material allegations and reliefs set 
forth in the amended plaint may be takeh 
to be briefly as follows. The parties are 
co-tenants of a fixed-rate holding, the plaint- 
iff having a three-fourths share and the de- 
feadants a one fourth share. The holding is 
cultivated by sub-tenants. The defendants 
collect the whole rent from the subtenants 
and deny the plaintiff’s right to any share of 
rent and thus have wrongfully dispossessed 
the plaintiff. The cause of action arosp 
on 4th April 1923 when the plaintiff’s rent- 
suit was dismissed by the Appellate Court, 
and also in June 1925 when the defendants 
denied the plaintiff's title. The plaintiff 
prays for a declaration of title to three- 
fourths of the holding and for recovery of 
possession. 

If we ignore the date of the cause of 
action, then the suit clearly falls within 
the Ecope of s. 99 of the Agra Tenancy Act, 
1926, and the jurisdiction of the Civil 
Court is barred by s 230. 

The main question for our determination 
therefore, is whether e. 99, applies to a 
suit when the cause of action (t. e , the 
wrongful ejectment, or the wrongful pre- 
vention from obtaining possession) arose 
before September 7, 1926 when the Agra 
Tenancy Act of 1926 came into force. 

I think this question should be answered 
in the negative, partly on general principles 
of interpretation but mainly on the inter- 
pretation of s. 99 itself. 

Before the Tenancy Act of 1926 came 
into force the plaintiff had a vested right 
of suing the defendants, his co-tenants, who 
had wrongfully dispossessed him, for reco- 
very of possession. The suit lay in the Civil 
Court, as s. 79 of the Tenancy Act, 1901, 
only applied to a suit by a tenant against 
his landholder. The plaintiff’s case was 
that the defendants ejected him as co- 
tenants and not as land-holders, and the 
Court below has found this to be correct. 
The period of limitation was 12 years. We 
may take the cause of action to have 
accrued on the 4th of April 1923 when the 
plaintiff’s rent-suit was dismissed by the 
Appellate Court. It is clear, therefore, that 
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bad a Tested right of suit n 
the •th of September 1926. Did he lose that 
right on the 7th of September 1926 when 
the new^ Act came into force ? 

Now it is a well recognised rule that 
Statutes should be interpreted, if possible 
so as to respect vested rights. (Oraies on 
Statute Law, Srd edition, page 33U). Many 
oases might be cited to show that Oourls 
hare refused to allow Statutes to have re- 
trospective^ effect, although their language 
seemed to imply that such was the inten- 
tion of the Legislature, because, if the 
Statutes bad been so construed, vested 
rights would have been defeated. 

The Qaming Act, 1922, repealed s. 2 of 
the Qaming Act, 1835, (which made money 
paid to the bolder of securities given for 
consideration arising out of certain gaming 
transactions recoverable from the person 
to whom the securities were origipally 
given) and enacted that “no action for the 
recovery of mone^ under the said section 
shall be entertained in any Oourt." lu 
Heruhallr. Parttr (4), McOardie, J., held 
that in accordance with well-established 
rules of constructioD, as well as by virtue 
of s. 38 (2) of the Interpretation Act, 1889, 
the Act of 1922 does not prevent the bring- 
ing of an action under the repealed section 
of the Act of 1835, alter the date when the 
repealing Act came into force, in respect 
of a cause of action which had arisen before 
that date. 

It must be observed that s. 38 (2) of the 
Interpretation Act, 1889, is almost verbally 
identical with s. 6 of the U. P. General 
Glauses Act, 1904. 

In accordance with well-established rules 
of interpretation, therefore s. 99 must not 
be construed as defeating the plaintiff’s 
vested right of suing for recovery of 
possession unless the Legislature makes it 
perfectly clear that this was their inten- 
tion. 

Now, if we construe s. 90 as applying to 
suits where the cause of action arose before 
the 7th of September, 1926, it is clear that 
the plaintiff is absolutely deprived of his 
remedy. The period of limitation for a suit 
under s. 99 is six months from the date of 
wrongful dispossession. This means that 
the suit became time-barred on the 5th of 
October 19^3, about three years before the 
Act of 1926 came into force. 

It is argued that the time within which 
a suit must be instituted is a question of 
procedure, and there is no vested right in 



ti BAU DAS SINUH. 136 I. 0. 1938 

Procsdura. This is true, but in the present 
case if s. 99 were held applicable it would 
not merely mean the plaintiff must 
sue in the Revenue Court instead of in the 
Oivil Court, and that he must file his suit 
within a shorter period. It means that the 
plaintiff cannot sue at all, as his suit had 
become time-barred long before the 
new Act came into force. Hence the 
alteration in the role of procedure would 
operate as an alteration of substantive law 
in absolutely depriving the plaintiff of his 
remedy. This is an undoubted hardship, 
and this case is by no means likely to be 
an isolated or exceptional case. 

These considerations emphasize the duty 
of the Court to interpret the Statute, if 
possible, so as to respect vested rights. 

Turning now to the consideration of the 
language of s. 99 think it may be fairly held 
to indicate that it is not intended to apply 
to cases where the cause of action arose 
before the 7th of September, 1926. 

Section 99 provides for a suit by a tenant 

ejected from, or prevented 

from obtaining possession of, his holding 

“ otherwise than in accordance 

with the provisions of this Act.’’ I lay 
stress on the last words “This Act’* means 
of course the Act of 1926. Now take the 
case of a tenant ejected in 1923. It was 
obviously impossible at the time of the 
ejectment to determine whether he was, 
or was not, ejected in accordance with the 
Act of 1926, Section 99 clearly could not 
apply to such a case unless we amplify the 
phrase so as to mean, 

“otherwise than in accordance with the provisions 
of this Act, if this Act had been in force at the time 
of the ejectment.” 

But this is very far-fetched. I think the 
language of the section shows that it was 
only intended to app4y to cases where the 
cause of action arose after the Act of 1926 
came into force. It is only in such cases 
that it is possible to decide whether the 
dispossession was, or was not, in accordance 
with the provisions of the Act of 1926. 

I hold, therefore, both upon the general 
rules of intepretatioD, and upon the inter- 
pretation of the section itself, that s. 99 
does not apply to this suit, as the cause of 
action arose before the 7th of September, 
1926. The Civil Court therefore had 
jurisdiction to try the suit. 

I agree that the appeal should be dismis- 
sed with costs. 

B^pai, J.— I agree generally with the 
opinion of the Acting Chief Justice, but 
like him 1 am not prepared to dissent from 
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the order proposed by the majority of the 
Bench. 

I only wish to point out that I am of the 
opinion that the law of limitation is a law 
of procedure and the general role is that 
a Statute of limitation ie retroepeclire in 
its operation and governs all proceedings 
from the moment of its enactment, even 
though the cause of action might accrue 
before the Act came into force. In Soni 
Ramv, Kanhaiya Lai (5) their Lordships 
of the Privy Council held that in a suit 
brought on the 4th of March, 1907 for the 
redemption of a mortgage, dated the 2nd 
of January, 1842, the law of -limitation 
applicable to the case was not Act XIV of 
1859, the law in force on the date of the 
acknowledgments, but Act XV of 1877 
which was in force at the time of the 
institution of the suit. It is said that the 
application of this principle might work 
great hardship in cases where the 
Legislature in its wisdom curtails by a new 
enactment the period of limitation prescribe 
ed for a particular kind of suit, for it 
mi^ht well happen that a litigant in the 
belief that he had for instance, twelve 
years for instituting the suit after the 
accrual of the cause of action might wait 
for seven years and then, if a new Act is 
passed and the period is out down to six 
years, he will not be entitled to maintain 
a suit, because he would be beyond 
time by a year on the date the new 
Act came into force and his right would be 
lost for no fault of his whatsoever. This 
argument assumes that a Legislature would 
adopt such a drastic measure without 
making provisions for cases of this kind 
by inserting a period of grace. 1 am, there- 
fore, of the opinion that no argument can 
be advanced based only on the hardship 
of the situation, because 1 am sura that 
where the Legislature cute down the 
period of limitation, it will always — 
provide for hard oases by putting in a 
period of grace, when a period of limitation 
is prescribed for the institution of a 
particular suit, it does cot create any right 
in favour of anybody; but simply prescri- 
bes that a suit of that nature has to be 
filed within that particular period and, 
if it is not so filed, the remedy is lost, 
although the right remains. That the right 
remains and is not extinguished is clear by 
the fact that, if a new enactment is parsed 

(5) 19Ind. Oas. 291; 35 A. 227; 13 M. L, T, 437; 
17 0. W.N. 605; 11 A. L. J. 389; (1913) M. W. N. 
470; 17 O. L. J. 488; 15 Bom. L. E. 489; 25 M, L. J. 
Ml; 40 I.A.74(P.O.). 


and prescribes a longer period of limita- 
tion, the suer would be entitled to avail 
himself of that extended period of limita- 
tion and obtain redress. I wish however 
to make it clear that the law of limitation 
is not always a purely adjective law, 
inasmuch as in certain cases it provides for 
the creation of rights by prescription 
and the corresponding extinction of rights 
(s. 28 of the Indian Limitation Act of 1908) 
and if those rights have vested in individu- 
als under one law of limitation, they cannot 
be divested by the introduction of a new 
law of limitation or by an amendment in 
the law. It is only when the retrospective 
application of a Statute of limitation would 
destroy vested rights that it is not to be 
construed retrospectively, otherwise the 
ordinary rule is that rules of limitation are 
rules of procedure and no one has a vested 
right in any period of limitation. 

By the Court.— The suit, as amended 
by the addition of the prayer for possession, 
was cognisable by the Civil Court, and we 
accordingly dismiss the appeal with costs, 
including Counsel’s fee in this Court 
on the higher Ecale. 

A. Appeal ditmisted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No 1843 of 1928. 

May 13, 1931. 

PoLLiN, J. 

RAM LOCHAN NAIK and othbbs — 
Dbfbnpants— Appellants 
vertus. 

SRI THAKURJl A8THAPAT— 
Plaintiff — Respondents. 

Agra Tenancy Act {III of 1926) a. i {d)-^8ir-hclder 
-Co-aharer recorded in poaaeaaion of land as kliud 
kasht in year previoua to paaaing of Act-Co-aharer 
to be recorded aa eix-holder — Manner of obtaining 
poaaeaaion t whether material. 

The parlies were co-sharers in a certain ztmin- 
dari. Certain plots of land were entered in the 
name of a certain person who was the pujari of the 
plaintiff-respondent. This Pujari was dis- 
missed from serrico and he surrendered these hold* 
ings to the defendants-appellante who had their own 
names entered in the rerenue papers as khud kasht 
holders in 1924: 

Held, that when the new Agra Tenancy Act 
came into force on September 1926, they became sir 
holders being co-sharers who were recorded as 
being in possession of these |)lot8 as khud kasht 
in ths year previous to the passing of the Act. fp. 
158, eol. 1.] 

Held, further, that there is nothing in the new 
Act which enables a Court to go back to the 
manner in which possession was obtained and the 

E laintiffwasnot entitled to recover joint pessession. 
}, 158, col. 2.] 
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Seooad Oivil Appeal from the deoieion of 
the Sabordinate Judge, Baeti, dated the 
3rd July 1928. 

Dr. K. N. Katju, for the Appellant 
Mt.P. L. Banerji (with him Hr. Ambika 
Praaad Dube), for the Respondent. 

J ud Kment. —The plain tiff-responden t 
and the defendants-appellantBareco-eharera 
in a certain zemidari. There are eix plots 
of land which were up to the year 1924, but 
for how long it has not been ascertained, 
entered in the name of a certain Jhakri 
who was the pujari of the plaintiff- res- 
pondent. This Jhakri was dismissed from 
serrice and surrendered these holdings 
to the defendants appellants. These had 
their own names entered in the rerenue 

{ apers as khud kaaht holders in the year 
924 (1332 Fatli). When the new Agra 
Tenancy Act came into force on 7th Sep* 
tember 1926 these persons became under 
the definition of “air" in s, 4 of that Act 
“Sir-holders" being co-sharers, who were 
recorded as being in possession of these 
plQts as khud kaaht in the year previous 
to the passing of the Act. The plaintiff 
Sri Thakurji Aathapat brought this suit 
lor possession of the plots and for mesne 
profits claiming that he and not the defend- 
ants was the "sir-holder". The suit was 
partially decreed by the first Court . The 
plaintiff was given a decree for joint pos- 
session over the plots, but not for exclusive 
possession, and bis suit for mesne profits 
was dismissed. He appealed against this 
decision and a oross-objeotion was preferred 
bythedefendents. In the cross-objection the 
defendants claimed that the land was their 
“sir" and the plaintiff was not entitled to 
joint p:Bseseion. The lower Appellate Court 
however, took the view that although the 
defendants’ names were entered as khud 
icasht'holders the entry was not bona fide 
and that the land, although it became 
t'sir" became the "sir" not of the defend- 
ants but of the plaintiff who was in the 
opinion of the Court, the real khudkaaht 
holder, at least op to the year 1924. The 
finding of the Court below that Jhakri 
represented Sri Thakurji and held the 
khud kaaht land on his behalf can perhaps 
not be challenged in second appeal, but 
the effect of this finding is only this that 
in the year 1924 one of the oo-ebarers was 
oooopving some of the joint land as 
khudkaaht, under the law which was 
then in force. No sir rights were acquir- 
ed by a co-sharer iu respect of land which 
he was occupying as khud kaaht after the 
passing of the Act No. Ill of 1901, 'and 


there is no question of good faith in this 
matter. All that can be held is that after 
the year 1924 the other co-sharers were in 
possession. How they obtained possession 
is immaterial, but they certainly occupied 
the land and cultivated it as their khud 
katht for the two years which elapsed be- 
fore the passing of the new Tenancy Act. 
There is nothing in that Act which enables 
a Court to go back to the manner in which 
possession was obtained by a co sharer. 
The Court has merely to decide that the 
co-sharer was in possession of certain land 
as khud kaaht previous to the passing of the 
Act and is bound on that finding to hold 
the land to be the “air of that co sharer. 
It would be unreasonable for the Court to 
say that such and such land is certainly 
cultivated as khud kaaht by A, but he took 
it from B and so B ought to be recorded 
as “sir-holder" and not A. This in effect 
is what the lower Court has done, and I 
cannot uphold this finding, In my opinion 
the defendants-appellants were properly 
recorded as 'sir-holders" in these plots. 
The plaintiff respondent is their co-sharer, 
but he is not entitled to have any decree 
given him for joint possession in the plots 
which his co-sharers hold as "sir”. The 
suit therefore should be dismissed entirely. 
I allow this appeal with costs throughout, 
set aside the decree of the the Courts below 
and order the suit to be dismissed with 
costs. 

B. h, Appeal allowed. 


ALLAHABAD HIGH COURT. 

Case No. 2256 of 1927. 

Connected with 

Second Appeal Nos. 2242 and 2257 
of 192/. 

June 25, 1930. 

SbN 4ND Niamat Uluh, JJ. 

SITAL PRASAD— Dbfbnoant— 

APPBLtANT 

versus 

RANJITSINOH AND oTsBas — P laintiffs— 
AMD ANOTHHS— DbFBNDANTJ— RbsPONDBNTS 
Contract Act (IX of 187i), a. 107—Rt-»ale—Neee»$i- 
ty of notice- Trade ueage—Sale without notice— 
Burden of proof— Pleadings— Illegal re-sale— Utaturt 
of damages— Civil Procedure Code (Act V of 1908). 
8, 100 -^Finding of fact — Usage, 

It is open to a party to plead a trade usage in con- 
flict with the provisions of the Indian Contract Act, 
but if a party relies on a trade usage its incidents ana 
details ought to be indicated with clearness and pre- 
cision and where there is an issue between the parties 
as to the existence of such an usage the onus of proof 
Hes upon the party propounding the sameA [p. 159, eol* 
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Bvea if a re>sale is illegal for want of notice, if a 
breach of contract on the part of the buyer is es- 
tablished, the seller can claim damages on the basis 
of the difference between contract price and the mar- 
ket price on the date of the breach .[p 160, cols 1 & 2.] 

Where there is evidence legally sufficient to support 
a finding as to the existence of an usage, the High Court 
cannot set aside that finding on the ground that the 
quantum of evidence is meagre and scanty. But 
where the usage has not been pleaded with precision 
and the evidence adduced is vague and inconsistent 
a finding may be over-set by the High Coui t on the 
ground that it was not justified by the pleadings 
and was not supported by evidence of a relevant 
character, jj). 160, ool. 2.] 

Second Appeal from the decision of the 
Subordinate Judge, Muzaffarngar, dated the 
30th June 1937. 

Messrs. P. L, Banerji, and K, N. Laghate, 
for the Appellant. 

Mr. N. P. Asthana, for the Respondents. 

Judgement.— This and the connected 
appeal arise out of a suit for damages, con- 
sequent upon a breach of contract relating 
to the purchase of two grain pits, situate in 
Mauzas Sambhalka and Bhuniyori respecti- 
Tely. The plaintiffs claimed Rs. ll48'12-3 
for principal and interest up to the date of 
suit as also pendente lite and future 
interest. 

Plaintiffs alleged and the defendants did 
not dispute that the latter had agreed to 
purchase the two grain pits at certain rates 
detailed in the plaint, and that earnest 
money had been duly paid but that the de- 
fendants had failed to pay the balance of 
the price and take delivery. The balance 
was payable up to Chait Svdi 15th and de- 
livery ought to have been taken opto Chait 
Sudi 3nd corresponding to the 17th of 
March 1923. 

Plaintiffs averred that there was a trade 
usage in the grain market of Shamli that 
where the buyer failed in his obligation as 
to the payment and delivery on doe dates, 
the seller was entitled to re-sell the grain 
pits according to the market- rate and that 
in pursuance of this usage the plaintiffs re- 
sold the grain pit in Sambhalka. This 
resulted in a loss to the plaintiffs of 
Rs. 587-1-3. They claimed this sum together 
with Rs. 138-5 interest npto the date of the 
suit. This grain pit belonged to the 
plaintiffs. 

No re-sale was held of the second grain 
pit which was alleged to have been pur- 
chased from Kallo Mai Kedar Nath. Plaint- 
iffs alleged that they had to pay to Kallu 
Mai Kedar Nath Rs. 141 3 for this grain pit. 
They claim for recovery of this sum and 
Rs. 41-12 as interest. 

The suit was contested on the ground 
that the contract between the parties was 


really of the nature of a wager, that a claim 
for damages for its breach was not legally 
maintainable, and that the plaintiffs were 
not competent to sell the grain pit at 
Sambhalka without complying with the 
provision of s. 107 of the Indian Oon tract 
Act. 

The Court of first instance found that the 
plaintiffs had not, as a matter of fao , pur- 
chased the second grain pit from Kaliu Mai 
Kedar Nath and were not in a position to 
sell the grain pit to the defendants on the 
25th of June 1922 when the bargain was 
struck relating to this grain pit and held 
that the claim regarding this was untena- 
ble. It decreed the plaintiffs’ claim for 
Rs. 587-1-3 principal and Rs. 13t-5 interest 
as to the other grain pit. 

Both the parties appealed. The lower 
Appellate Court allowed the plaintiffs' 
appeal and dismissed the cross-appeal. The 
result was that the plaintiffs' claim stood 
decreed in its entirety. 

The defendants in their appeal to this 
Court contend that the plaintiffs were not 
entitled to re-sell the grain pit situate in 
Mama Sambhalka without complying with 
the conditions laid down in s. 107 of the 
Indian Contract Act. In answer, the 
plaintiffs set up a trade usage under which 
it was not necessary for them to serve a 
notice upon the defendants as a condition 
precedent to their selling the grain pit. 

It is open to a party to plead a trade 
usage in conflict with the provisions of the 
Indian Contract Act. If a party relies upon 
a trade usage, its incidents and details 
ought to be indicated with clearness and 
precision; and where there is an issue 
between the parties as to the ezistance of 
such an usage, the onus of proof lies upon 
the party propounding the same. 

The defendants denied that the plaintiffs 
had re-sold the grain pit in Sambhalka. 
On this point there is no clear finding by 
either of the Courts below, In the view we 
are about to take, it is not necessary to call 
for a finding as to whether there was a 
re-sale or not. Their main contention was 
that in no case could damages be assessed 
on the basis of the difference between the 
contract price and the price fetched on a 
re-sale, since no notice of the projected sale 
was given to the defendants under the im- 
perative provision of s. 107 of the Indian 
Contract Act. 

Plaintiffs do not aver that they ever gave 
any notice to the defendants of the con- 
te^lated sale. 

Where the property in the goods had 
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pamed to the defendants, bat the latter 
were in default and refused either to pay 
the balance of the price or to take delivery 
of the goods on the due dates, two remedies 
were available to the plaintiffs; (1) to 
claim compensation on the basis of the 
difference between the contract price 
and the market price on the dale of the 
breach or (2) to re-sell the property under 
B. 107 and recover the difference, if any, 
between the contract price and the price 
realised by the re-sale. The present suit is 
not to enforce the first remedy, nor is it a 
suit to recover losses sustained by a resale 
lield under s. 107 of the Indian Oontraot 
^ct. A trade usage has been set up by the 
plaintiffs the details of which have been 
iven in pars 3 of the plaint. It has not 

E ien pleaded that by force of this usage the 
aintiffs were competent to sell the grain 
pits belonging to the defendants without 
any notice to them of the projected sale. 
The Oourt of first instance neither framed 
nor tried an issue as to the existence or the 
incidents of the usage as alleged by the 
plaintiffs. 

The lower Appellate Court deals with the 
question subsidiarily in its treatment of s. 
107 of the Indian Contract Act. It held 
that the provision of s. 107 was not 
mandatory but was optional, a view with 
which we entirely disagree. The claim for 
recovery of loss caused by a re sale may be 
an optional remedy. But the plaintiffs 
cannot be permitted to re sell the goods in 
defiance of the conditions imposed by s. 107 
of the Indian Oontraot Act unless they 
establish a trade usage at variance with its 
provisions. We have already observed that 
the plaintiffs have not pleaded that under 
the usage prevailing in the grain market 
of Shamli it was not necessary to give the 
defendants a notice of the contemplated 
sale where the latter are guilty of a breach 
of the obligations under the contract. The 
lower Appellate Oonrt bolds that the usage 
is proved, but its finding rests upon the 
statements of two witnesses Qokul Cband 
and Kishori Lil which have not only no 
bearing upon the question of notice but 
are vague and nebulous to a degree. The 
following is the summary of their statements 
as given in the judgment of the lower Ap- 
pellate Oourt 

“Qokul Ohand has given lie custom when he corned 
to say that the vendor has to wait till Chait Sudi Ist., 
when he will inform “Jtaiadefcar”, the vandee, if his 
shap subsists (i, e if the vendee is to be found), and 
then the gram pit can be re-sold by the yendor. 
Kishori Lai, plaintiff, has said that a vendor could re- 
eell it without any enquiry from the vendee/' 
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The statement of Qokul Ohand does no^ 
support the usage and is open to the con* 
strnction that it is necessary to give a notice 
to the purchaser. Kishori Lai does not say 
a word about notice but speaks of the 
necessity of an enquiry from the vendee. 
Upon the data accepted by the lower 
Appellate Oourt, the inference, in aflSrmance 
of the usage as nowset up before us, was who* 
lly unwarranted. Where there is evidence 
legally sufficient to support a finding as to 
the existence of an usage, this Oourt cannot 
set aside that finding on the ground that the 
quantum of evidence is meagre and scanty. 
But where the usage has not been pleaded 
with precision and the evidence adduced is 
vague and inconsistent, a finding may be 
over set by this Court on the grounde that 
it was not justified by the pleadiugs and 
was not supported by evidence of a relevant 
character. We therefore hold that the 
plaintiffs have failed to prove a trade usage 
entitling them to sell the grain pit without 
notice to the defendants. 

The plaintiffs’ claim however cannot be 
permitted to rest here. We are clearly 
of opinion that a breach of contract on 
the part of the defendants having been 
established, the plaintiffs are entitled to 
claim damages on the basis of the difference 
between the contract price and market price 
on the date of the breach. 

Before we can finally dispose of this 
appeal we think it desirable to have a 
finding from the Oourt below on the follow- 
ing issue.— 

What was the difference between the 
contract price and the market price of 
wheat in Shamli on the 17tb of March 1923? 

Parties shall be at liberty to produce 
further evidence The lower Appellate 
Oourt is directed to submit its finding 
within two months of the receipt of the 
record. Upon return of the finding ten 
daye’ time will be allowed for objections. 

We are of opinion that the plaintiffs were 
entitled to interest for the period pendente 
life and future righte up to the date of 
realisation. The contention about interest 
is therefore overruled. No reason has 
been assigned why interest for the period 
between the institution of the suit up to 
the date of realisation should be refused. 

A. Cate sent back. 
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BOMBAY HIGH OOURT^ 

First OiviL Appeal No 183 of 1^26, 
June2i^, 1931. 

Baksr and Naniivati, JJ. 
DATTATRAYA PANDURANQ ^03AVI 

AND OT.iBiiS — PL*I sT/FFS — ApPaLLANTi 

Versus 

LAK8HMAN MAHADEV POHEKAR 
AND oTBBas — D bfkndant? — Rbspondbnts 

Grant ^Construction of sanad — Grant in consider at i§n 
of piety and learning— Personal grant — Act XI of 1852, 
Schedule A,r. 2 — Inam Commissioner — Finality of deci^ 
sion — Summary Settlement Act (II of 1863) — ''Lands 
held under a treaty' \meaning of — Civil Procedure Code 
(Act V of 1908), s. 11, 0. XLI, r. 10 - Rea judicata — 
Litigating under same title — Mortgagee suing in two 
different capacities — Security for costs, object of 
— Bombay Pleaders Act {XVII of 1920), s. 20 { 1) (a) — 
Fees of two Pleaders, taxation of —Limitation Act 
(IX of 1908), Sch. I, Art 120 —Suit to set aside aliena- 
tion — Cause of action when arises. 

Where there is no reference in the sanad that a 
grant is for religious and charitable purposes but is 
made in consideration of the piety and learning of 
the grantees who are Brahmans, the grant though it 
may be described by the word 'Dharmarth', is 
not to the devasthan but is a personal one. 
Chintaman Balaji Dev v. Dhondo Ganesh Dev (7), 
/7*apa bin Malaga Naik v. Apasaheb Irbasapa Desax 
(8), Collector of Thana v. Ilari Sitaram (9) and 
Rupa Jagshet Krishna ji Govind (10), distinguish- 
ed. [p. lt)5, col. 1.1 

The decision of the Inam Commissioner by virtue of 
the provisions of r. 2, Schedule A of Act XI of 1H52 is 
final as regards the land and interest concerned in the 
decision. Vasudev Pandit v. Collector of Poona 
(3) and Ramrav Govindrao v. Secretary of State (4), 
referred to. [p. 164, col. 2.] 

The expression “land held under a treaty” used in 
the Summary Settlement Act refers to cases in which 
the root of the title is a treaty. In order to hold that 
land is held under a treaty it must be shown either 
that the original title was under a term of a treaty 
which remained in force or that the treaty of cession 
guaranteed title. Kalabhai v. Secretary of State 
for India (5), distinguished. In re Vasudeo Harihar 
(6), followed, [p. 165, col. 1.] 

A mortgagee suing in two cases under different 
capacities cannot be said to be litigating under the 
same titU and, therefore, does not attract the applica- 
tion of s. 11, Civil Procedure Code. Madhavrao 
RarihaiTao v. Anusuyabai (1) and Drummond v, Attor- 
ney-General (2), referred to. [p. 163, col. 2.] 

The point of res judicata being a question of law 
Baay be taken for the first time in appeal where it does 
not necessitate the taking of further evidence. 
[i6td.] 

Whore the appeal has been heard and deeided on 
the merits the object of asking for security disappears, 
[p. 166, col. 2 ] 

Under s. 20 (a), Bombay Pleaders Act, where a 
party has engaged two Pleaders, he is entitled to have 
the fees of both the Pleaders taxed in the bill of costs 
even though one of the two Pleaders is a junior 
hand. Tulsi v. Omkar (12), followed, [p. 167, col. 1.] 
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The cause of action in a suit to set aside an aliena- 
tion arises when the alienation is made and not when 
the alienation becomes known to the plaintiffs. 
V enkatachella Reddiar v. Collector of Trichi no- 
poly (11), followed, [p, 166, col. 1.] 

First Appeal from a decision of the 
District Judge, Ahmednagar, in Oivil Suit 
No. 1 of 1925. 

Mr. Navalkar (with him Mr. Virkar)^ for 
the Appellants. 

Mr. H. C. Coyajee, (with him Messrs. D.R. 
Patwardhan and K. F. Joshi), for Respond- 
entsJ^os. 2, 3. 

Mr P. B. Shingne, Government Pleader, 
for Respondent No. 4,| 

Baker, J. — In the year 1790 A D. the 
village of Takli in thelAhmednagar District 
was granted by the Holkar Diirbar by a 
Sanad to Bhanudas, the great-grandfather 
of the plaintiffs and bis brother Eknath. 
The property descended to the male issue 
of the grantees and ultimately to Manohar 
and Ekuath uncles of the plaintiffs who are 
the sons of Eknath's sister. From the year 
1875 the inamdars had been mortgaging the 
inam to various persons and ultimately by 
a decree of the High Court the right of 
Eknath to redeem the property, Manohar 
being dead, was declared to be foreclosed. 

The present suit was brought by the 
plaintiffs, the nephews of Eknath, for a 
declaration that the inam being for reli- 
gious and charitable purposes is inalienable 
and consequently the mortgagees were not 
entitled to deprive the inamdars of it. 
Eknath was defendant No 5 in the suit as 
he( did not join as plaintiff. He has since 
died. 

The prayers of the plaintiffs were for a 
declaration to the effect that the income of 
the village of Takli is not liable to be 
mortgaged by Manohar and Eknath for 
their personal debts and that no property 
in the said income of the village has passed 
by the foreclosure decree of the High Court 
passed on April 13, 1917; that the mortgage 
transactions in favour of defendants Nos. 1 
to 3 may be declared to be void and no 
longer binding on the religious endowment 
created by the inam patra in connection 
with the village of Takli and for an injunc- 
tion against defendants Nos. 1 to 3 for pre- 
venting them from claiming any income of 
the said village from defendant No. 4, the 
Collector, in virtue of the said foreclosure 
decree and that defendant No 4 should 
be directed to pay the income of the 
Dumala village of Khare Takli to the 
plaintiffs and their heirs and successors. 
The defendants in |the suit were the mort- 
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fiagets, the Collector of Ahmednagar and 
Eknatb, who did not join ae a plaintiff. 

VariouB objections were taken by those 
of the defendants who defended the suit, 
viz , defendants Ncs. 2 and 3 who were the 
sub-mortgagees of defendant No. 1 and also 
by the Collector. 

The District Judge of Ahmednagar held 
that the suit would not lie as regards the 
injunction prayed for though it would lie 
as regards the declaration. He held that 
the suit was barred under Art. 120 of the 
Indian Limitation .\cl; that the adjudica- 
tion of the Inam Oommigsion in 1852 and 
the summary settlement in 1863 were bind- 
ing on the plaintiffs; and that the grant of 
the suit inam was not a grant for religious 
and charitable purposes, but was a personal 
grant of a heritable and transferable nature, 
and so the alienations by Manohar and 
Eknatb were not voio’; the income of the 
said village was not liable to alienation for 
the debts of the mortgagors and that the 
mortgage transactions of 1875 A. D. result- 
ing in the foreclosure decree of the Bombay 
High Court were binding on the inam 
income, and consequently dismissed the 
suit. 

The plaintiffs make this appeal. The 
arguments in this appeal have gone on for 
three or four days but the questions in 
issue lie in a narrow compass. The main 
objections which have been brought against 
the suit by the defendants are that by 
virtue of the foreclosure decree in lal7 by 
which the right of Eknath to redeem the 
mortgage was declared to be for ever .lost 
and his interest in the property is gone, ^ihe 
plaintiffs who are his heirs are equally 
bound and the principle of res judicata will 
apply to the present suit. The second 
point is whether the nature of the grant is, 
as contended by the plaintiffs of a religious 
and charitable nature and. therefore, in- 
alienable or whether it is a personal grant 
to the holders, viz , the family of Eknatb, 
and, thirdly, whether the suit is barred by 
limitation. 

There are also certain crcss objections 
which have been filed and certain applica- 
tions : one for amendment, one for eecurity 
for costs, and one for an injunction which 
will be dealt with at the end of the iude- 
ment. * 

The first point is as regards the effect of 
the order of the High Court in li>17. In 
order to understand the case it will be 
necessary to give a brief history of the 
trensactions between the inamdars and the 

xlgagees. The grant, as 1 have said, was 


in 1790. The Inam Commission in 1852 
held the property to be personal inam, a 
decision which was confirmed at the sum- 
mary settlement under Bombay Act II of 
1863. 10 1^75 the then holders of the tuam 
mortgaged the property to defendant No. 1 
Pohekar. In 1876 the inamdars sold a 
part of the equity of redemption to one 
Khemcband. There was a subsequent 
mortgage to Pohekar and a decree was 
obtained on the second mortgage in 1892 
by Pohekar and in 1896 the mortgaged 
property, i. e , the inam, was put up for sale 
and was purchased by Pohekar but that 
proceeding was subsequently set aside by 
the District Judge of Ahmednagar. In 
1898 there was a sub-mortgage by defend 
ant No 1 Pohekar to Bagde, the father of 
defendants Nos. 2 and 3, who are the con- 
testing defendants in this case. In 1903 
Bagde sued for poesession and in 1904 he 
got a decree. In 1907 there was a redemp- 
tion suit by the two jahagirdars and 
Khemchand, who, as I have already said, 
was a purchaser of one-third of the equity 
of redemption. In the course of that suit 
an injunction was granted by the Court 
against the Bagdes preventing them from 
recovering any portion of the income of 
the village. The proceedings in this suit 
ended in a decree for Rs, 10,000 and odd. 
An appeal was made to the High Court by 
Khemcband as be objected to the amount 
which was found due under the mortgage. 
The jahagirdars did not appeal but were 
made respondents. In 1911 the High Court 
found in Appeal No. 37 of 1910 that 
Rs. 10,000 and odd were due on the mort- 
gage and passed a redemption decree, the 
usual provision being made for the right 
to redeem being for ever foreclosed if the 
money was not paid within the period 
directed by the Court. The money was 
not paid and in 1917 on the application of 
the mortgagee the High Court declared that 
the right of the mortgagor was foreclosed. 
The date of that orderisJuly 9, 1917. 
Although the appeal had been lodged by 
Khemcband one of the mortgagees alone 
the jahagirdars were also parties to the 
suit. The decree referred to the whole 
mortgage and that was the understanding 
of the parties. The effect of this foreclosure 
decree was to extinguish the right of 
Eknath and his brother Manohar to redeem 
the mortgage. After it had been passed 
there was an application made by Eknath 
to the High Court, which is Ex. 31, page 32, 
in which for the fir<st time the theory is 
put forward that the property was property 
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set apart for religious and charitable 
purposes and, therefore, inalienable, and 
the High Court in disposing of this ap- 
plication states that “the decree is binding 
on the parties to the litigation and it is not 
possible to entertain the application for 
amendment at this distance of time. If 
the property really belongs to the Devas- 
than and if it has been improperly diverted 
from its use for the purposes of the Devas- 
than it may be open to those who are in- 
terested in the Devasthan to file a proper 
suit with a view to question the vali- 
dity of this alienatioa.’* The application 
was rejected. This was in September, 
1924, and in 1925 the plaintiffs, who are the 
nephews of Eknath and Manohar, bring the 
present suit. 

It has been argued on behalf of the 
defendants that the present suit is really a 
last attempt on the part of Eknath to get 
back his property when all other mean^ 
have failed, and it has been contended that 
inasmuch as the validity of the mortgages 
has been finally decided by the High Court 
in this litigation in the case of Eknath it 
would not be competent to him to re open 
the question. So also his nephews who 
claim as his heirs are equally barred. 

On behalf of the appellants it has been 
strenuously contended that the capacity of 
the plaintiffs to bring the present suit is not 
as the heirs of Eknath, but as persons 
interested in the Devasthan or rather the 
religious foundation, as there is no temple 
but only a tomb of the ancestors of 
the parties at which an annual festival 
is held, or as successors in the 
lahivat of the foundation; It was some- 
what diflSouIt from the present case to 
ascertain the exact position which the 
plaintiffs seek to occupy. My own im- 
pression is that they vary their position 
from time to time as it suits their purpose. 
The matter, however, is made clear by a 
reference to the judgment of the lower 
Court in which it is stated at page 5, line 
15:~ 

“As the suit went on, it was pointed out to the 
plaintiffs’ Counsel that the suit could not bo maintain- 
ed by the plaintiffs in two different and inconsistent 
characters, and finally the Counsel for the plaintiffs 
informed the Court that the suit was brought by the 
plaintiffs as presumptive heirs of Bknath ami not 
as devotees or worshippers or strangers to the 
grant interested in the performance of these 
estivals.” 

It SO happened that during the pendency 
of this suit Eknath died on December, 
16, 1926, and an application had been made 
by the plaintiffs for leave to amend the 


plaint iu order to join a prayer for poa 
session to the other prayers for a declara' 
tion and injunction which they have made. 
That has been opposed by the defendants 
and it is a matter to be dealt with later. 
But it is pointed out that the plaintiffs in 
the present case claim what interest they 
have in the inam by virtue of their rela- 
tionship to Eknath. If, contrary to what 
has been stated in the lower Court, which I 
have just repeated, , that they are the 
heirs or presumptive heirs of Eknath, we 
assume that they are persons who are suing 
as interested in the vahivat of this founda- 
tion, the fact still remains that their interest 
arises from their relationship to Eknath. 
They do not sue as strangers or as members 
of the Hindu community who are interest- 
ed in the performance of the ceremonies 
at the tomb of their ancestors, but by virtue 
of their relationship to the family of the 
jahagirdars, of whom they are now the sole 
male representatives. If this is so, it 
appears to me that the suit would be barr- 
ed inasmuch as the validity of the mortg- 
ages has been finally declared by the High 
Court in the case of Eknath and that the 
plaintiffs who now stand in the shoes of 
Eknath would be barred exactly in the 
same way as Eknath himself would be 
barred. 

Numerous cases have been by the 

learned Counsel on either side, but the 
matter seems not to require very much au- 
thority. The learned Counsel for the 
respondents has relied on the case of 
Madhavrao Hariharrao v. Anusuyabai (1). 
The point really is, as has been pointed 
out by the learned Counsel for the appel- 
lants, whether under s. 11 of the Civil 
Procedure Code the parties are litigating 
under the same title. It is quite true that a 
mortgagor suing in one capacity will not be 
barred when he sues in a distinct capacity. 
In fact he is a different person: Drummond 
V. Attorney ‘General (2). But, as I have 
already pointed out, the capacity in which 
the plaintiffs now sue is, by virtue of their 
heirship to Ekuath, the same capacity in 
which Eknath himself stood. But this 
poiut is not really of very great importance 
in view of the findings at which I am 
going to arrive. I will state it again later 
on, because even supposing that the view 
which I have taken here is not correct, yet 
when we go into the facts it will be seen 
that the bar of res judicata does apply to 
the present case. It has been contended 

(1) 36 lad. Cas. 505; 40 13.606; IS Bom. L. R, 76^. 

{2) (1S49) 2 H. L. O. 837, 
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by the the learned OounBel for the appel- 
lants that this case was not set up in the 
lower Court and, therefore, it is not open to 
the respondents to take advantage of it now. 

It is, however, a point of law, and since no 
further evidence is required in the present 
case than the record of proceedings in the 
High Court, 1 donot think that there is any 
reason why it should not be taken in first 
appeal. 

Passing on to the next point as to the 
nature of the grant in the present case the 
following circumstances will appear. First 
of all, both by the Inam Commission in 
2, and, secondly, by the summary set- 
tlement in 1863 this property has been 
regarded not as Devaathan property but as 
private inam of the holders. Secondly, 
throughout the history of this properly it 
appears to have been dealt with by the 
holders as if it were their private property. 
Thirdly, during the whole of this com- 
plicated litigation which went on for many 
years in connection with the mortgages 
executed by Eknath and his brother 
Manohar to the various mortgagees, via , the 
Pohekars and tbeBagdes, which ultimately 
went up to the High Court, we do not find 
any plea set forth by the mortgagors that 
the land was inalienable and, therefore, the 
mortgages were not binding upon them. 
And, lastly, we have the terms of the sanad 
itself which have been interpreted by the 
learned District Judge and which I shall 
have to refer to in some detail. Now, so 
far as regarde the determination by the Inam 
Commission it has been contended by the 
learned Counsel for the appellants that the 
object of the Inam Commission was to deter- 
mine the liability of the land to pay dues 
to Oovernment and that the Courts are not 
precluded from going into the real nature 
of the grant. As regards the adjudication 
in the summary settlement under Act II of 
1863 it is contended that that does not 
apply to Itmds held under a treaty, and 
this land is not held under a treaty. The 
decision of the Inam Commission is £x. 
66. The entire village was claimed as 
hereditary iriam and the decision was that 
the village of Takli minus the ancient haks 
and inams to be continued in inam so long 
as there shall be in existence any male 
lineal descendant of Ramchandra Oosavee 
bin Bhanoodas Oosavee Wusmutkar. The 
decision under the Summary Settlement 
Act which is contained in the aanad (Bx.- 
22) describes the property in column 11 as 
permanent (enfranchised private property), 
in neither of these documents is there any 
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reference whatever to the property being 
granted for religious purposes. Under 
Sch. 17, r. 2 of Act XI of 1852, t. e., the 
Act setting up the Inam Commission, the 
decisions of the proceedings of the Inam 
Commissioner were appealable to the 
Government whose orders were final, and 
that that was so, was held in Vaaudev Pan- 
dit V. Collector of Puna (3). Similarly, 
in Ramrav Govindrao v. Secretary of State 
(4) it was held that the decision of the Inam 
Commissioner was, by virtue of the provi- 
sions of r. 2, Schedule A, of Act XI of 
1852, final as regards the land and interest 
concerned in the decision. Then as regards 
the decision under the Summary Settle- 
ment Act it is contended that that Act 
does not apply to the land in dispute 
because land under a treaty is specially 
exempted under the Act. The learned 
District Judge has pointed out that no 
treaty was produced before him and he was 
not prepared to hold that the land was held 
under a treaty. The basis of the argument 
is that the village originally belonged to 
Holkar’s Government and it is conteiided 
that it came in pcesession of the British 
Government by a treaty with Bolkar. A 
reference has been made to Bombay Regu- 
lation XXIX of 1827 which deals with the 
bringing under operation of the Bombay 
Regulations the territories in the Deccan 
and Khandesb. That Regulation deals 
both with the territories which were 
acquired by conquest from the Peehwa and 
from other States by treaties and agreements 
and Eo far as 1 can see it is not at all clear 
from this Regulation that this particular 
village Takli was acquired directly by 
treaty by the British Government from 
Holkar’s Government. A reference will be 
found at the top of page 3 of Volume I of the 
Bombay Code rn which the villages consti- 
tuting the Zila of Ahmednagar are men- 
tioned and the reference is “The Peehwa’s 
share of the two Parganaa Bijapur and 
Qandapur, together with the village of 
Takli.” That would quite easily mean 
that the village of Takli was held under 
the same conditions as the other two 
villages. Supposing that at this time in 
1827 Takli belonged to the Peshwas it must 
have passed to the British Government by 
conquest and not by treaty. However, 
assuming that there was a treaty with 
Holkar by which certain villages in the 
Deccan were handed over to the British 
Government, that does not make the land 

(3) 10 B. H 0. 471. 

(4) 4 lad. Cm. S32; 34 B. 332; 11 Bom. L. R. 1383. 
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in question '^lands held under a treaty'* 
under the definition in the Act of 1863. 
The learned Counsel for the appellants has 
relied on the case of Kalabhai v. 
Secretary of State for India (5). That, 
however, does not bear on the point in dis- 
pute. The expression “lands held under a 
treaty** used in the Summary Settlement 
Act has been construed to refer to cases in 
which the root of title was a treaty. This 
will be found in In re Vasudeo Harihar (2). 
In order to hold that it was held under a 
treaty it must be shown either that the 
original title was under a term of a treaty 
which remained in force or that the treaty 
of cession guaranteed title. Nothing has 
been shown in the present case, as I have 
already said, audit is open to doubt whe- 
ther Takli was not a part of the Peshwa’s 
dominions along with the other two villages 
which are referred to in the same 
paragraph. I do not say that the terms 
either of the Inam Commission's decision or 
the summary settlement are so definite as 
to make it impossible to hold that this 
grant was for religious and charitable pur- 
poses. But the inference to which they 
give rise is that it was ordinary personal 
inam. There is no reference to the grant 
being for religious and charitable purposes 
as is contended for by the appellant. 

Turning to the sanad itself it has been 
translated at page 67 of the record and is 
again translated! by the learned District 
Judge at pages 8 and 9 of the judgment, 
and I do not think that it is necassary to set 
it out in lull again, but the point to be 
noticed about it is that it does not express- 
ly say that the grant is made for religious 
purposes. The contents are that the mem- 
bers of the family of the present plaintiffs 
made an application to the Holkar’s Govern- 
ment representing that they celebrated the 
festival of Eknath Shasti and the death 
anniversary of the late Rama Bawa their 
uncle at large expense. There is an 
annual allowance of Rs. 360 from the Sirkar 
on which they could not manage and 
requesting that the grant of a village may 
be kindly made as a new inam, in charity. 
Thereafter the sanad goes on to say “Tak 
ing into consideration the learning and 
piety of the applicants and that the amount 
of the annual allowance does not serve the 
purpose of the subsistence of your family 
and the expenses of the festival, and 
recognizing that you are dependants of 

(5) 29 B. 19; 6 Bom. L. R. 948. 

(6) 61 Ind. Oas. 146; 23 Bom. L. R. 161 at pp. 181, 
182, 186; 45 B. 463. 
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the Sarkar from old, it appears meritorious 
and desirable that for the provisions of 
your expenses, with the annual allowance, 
a village should be granted in charity as a 
new inam*’, and consequently the village in 
question was granted to them. It is now- 
here stated in the sanad that the purpose of 
the grant is the maintenance of the festivals 
above mentioned nor is any stipulation 
made as to the portion of the income if any 
whicu should be allocated to the festivals as 
distinct from the expenses of the family. 
This distinguishes the case from those 
cases which have been quoted by the learn- 
ed Counsel for the appellants such as the 
Ohinchvad case, Chintaman Balaji Dew, 
Dhondo Ganesh Dev (7) and the cases in 
Irapa bin Malapa Naik v. Apasaheb Jr6a- 
sapa Desai (8), Collector of Thana v. 
Hari Sitaram (^) and Rupa Jagshet v. 
Krishnaji Govind (10), in which there was 
a grant to the Devasthan as such or in 
which the income was by the terms of the 
grant divided in certain proportions, a 
fixed proportion being set apart for the 
purpose of the maintenance of the temple 
or religious services. Some stress has been 
laid by the learned Counsel for the appel- 
lants on the fact that the word Dharmartha 
appears in two places in the sanad and it 
is argued that the grant must be considered 
to be for religious purposes. But if the 
grant were made to the Brahmin petitioners 
in consideration of their piety and learning, 
the grant wo old still be one which might 
be described by that word. I agree with 
the onstruction which the learned Counsel 
for respondents has put upon the sanad^ 
viz., that the grant appears to have been in 
favour of the Brahmin petitioners in view 
of their having performed certain religious 
functions and being unable to meet their 
expenses out of the grant already made to 
them. In this connection it may be observ- 
ed that oae of the plaintiffs has very clear- 
ly admitted, at page 72 of the record, in his 
deposition that there is another grant out of 
which the expenses of the festivals are met. 
Tnis possibly may be the allowance from 
Par S wgaon referred to in the sanad. It 
is not stated in the sanad that the revenues 
of the village or any part of them are to be 
devoted to the maintenance of the festivals 
in connection with the tombs of Eknath 
Shasti and Rama Bawa. This taken in 
conjunction with the finding of the Inam 

(7) 15 B. 612. 

(8) 16 B 649, 

(9) 6 B. 546. 

(10) 9 B. 169. 
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(^ommiPBion, the ternoe of the sanad under 
the nummary j ettlement, and the manner 
in which the holders of the inam have 
dealt with the property as their private 
property, lead me to hold that the view 
taken by the learned District Judge on this 
point is correct and that the grant is not a 
graritofsuch a nature that it would be 
inalienable as being for the support of a 
religious institution or to meet the expenses 
of religious obsexvancee. 

This being the case, the question of res 
judicata again comeslin, because the High 
Court having held the mortgage binding 
on Eknath whose right of redemption has 
been declared to be for ever foreclosed, 
that decision would be binding on the 
plaintiffs who are hie heirs. That is suffi- 
cient for the decision of the appeal but 
there is further the question of limitation. 

The present suit is a suit for a declara- 
tion and injunction and as such falls under 
Art. 120 of the Indian Limitation Act, the 
limitation applicable being six years from 
the date when the cause of action arose. 
The cause of action in a suit to set aside an 
alienation arises when the alienation 
is made and not when the alienation 
becomes known to the plaintiffs. That has 
been held in Venkatachella Reddiar v. 
Collector ^ of Trichinopoly (11). The 
alienation in this case was as long ago as 
1875. The plaintiff attained majority in 
1897 and his suit would be barred in 1900, 
three years later. It has been contended 
by the learned Counsel for the appellants 
that the Article applicable is Art, 144, 
That, however, applies to suits for posses- 
sion and this is not a suit for possession 
but a suit for a declaration and injunction. 
It has been further contended that no 
cause of action arose to the present plaint- 
iffs until 1921 when at the request of the 
mortgagees their names were added 
as co-vahivatdars along with Eknath. 
But as long ago as 1«11 the High Court 
confirmed the decree in the redemp- 
tion suit holding that Rs. 10,000 and 
odd were payable by the mortgagors Inam- 
dars to the mortgagees Bagdes the present 
respondents Nos. 2 and 3, and again in 1917 
on the application of the mortgagees the 
order declaring the right of redemption of 
the Inamdars to be for ever barred was 
made by the High Court. That is an order 
made in a suit to which Eknath was a party. 
He subsequently attempted unsuccessfully 
to get^that order reviewed. It is difficult 

(11) 33 Ind. Oae. 45; 38 M. 1064 at p. 1070. 


to tee why in any case the cause of actioo 
should not have arisen to the plaintiffs 
when the alienation of the alleged Devas' 
than property by the Inamdars was assert- 
ed in a Court and held to be valid and 
binding cn the mortgagors who are the 
uncles of the present plaintiffs. 

There is, of course, in the present case no 
question of a temple or an idol. The ob- 
jects of the so-called charity are only the 
celebration of the death anniversaries of 
Eknath Sbasti and Kama Bawa, But that 
would not prevent the grant from mention-' 
ing that the revenues of the village were 
to be devoted to the expenses of the 
observance of those festivals if as a matter 
of fact the primary object of the grant was 
the maintenance of the festivals and not 
rather the maintenance of the family who 
conducted the festivals. In these circums- 
tances I have no doubt that the finding of 
the lower Court in this point as regards the 
sanad is correct. That being so, as a 
question of the validity of the mortgage 
could not be raised by Eknath himself, it 
cannot be raised by the present plaintiffs 
who are his heirs Any interest, as I have 
already stated, which they claim in the 
alleged charity can only be derived by 
them from their relationship to the family 
of the grantees, and I have already referred 
to the statement in the judgment of the 
lower Court that it was ultimately admitted 
that the plaintiffs brought the present 
suit as presumptive heirs of Eknath. 
Lastly, a suit of this character is, in my 
opinion, one in which the cause of action 
arises at the date when the alienation of the 
so-called inalienable property is made, and, 
therefore, in any view of the case the suit is 
time-barred and the appeal must fail and 
is dismissed with costs. 

Turning now to the cross-objections it 
has been objected that the learned District 
Judge was in error in fixing the value of 
the suit for the purpose of Pleader’s fees at 
Rs. 13,010, viz., ten times the income of the 
property; the average income is stated 
to be Rs. 1,300 and it is argued that as the 
defendants have lent money on mortgage 
at an average rate of six or six and a half 
per cent, thej value ofithe property should be 
sixteen and a half years* purchase which 
would amount to Rs. 21, COO. As regards 
this point the exact value of the property 
is uncertain. I do not think there are 
sufficient materials on record for differing 
from the view taken by the learned District 
Judge. 

The second point taken is that the Judge 
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was wrong in refusing two sets of Pleaders' 
fees to defendants Nos. 2 and 3. It is con- 
tended that under the Bombay Pleaders 
Act the defendants having employed two 
Pleaders were entitled to two sHs of 
Pleaders fees. Sections 20 of the Biuibay 
Pleaders Act says: — 

“Where a party has, before the first hearinR of a 
procaeding engaged more than one Pleader tlio tecs 
of two pleaders may be taxed in the bill of costa in the 
following cases.” 

The present case falls under cl. (a) 
“ in any original suit, of which the amount 
or value^ of the subject-matter exceeds 
Rs. 5,000”. It is not disputed that there 
were two Pleaders apart from Mr. Patwar- 
dhan who conducted the case on behalf 
of the defendants. But the learned Judge 
says that one of the Pleaders was very 
junior and, therefore, the Judge in the 
exercise of his discretion did not allow 
the double sets of Pleailere’ fees. The 
rule, however, is laid down in Tulsi v. 
Omkar (12), that in cases under s. 20, els. (a), 
(6), and (c) of the Bombay Pleaders 
Act, 1920, the fees of two Pleaders shall 
be taxed in the bill of coats, unless the 
Court otherwise directs. The reason 
given by the lower Court for disallowing 
the fee of one Pleader on the ground that 
he was junior appears to me to be some- 
what inadequate, I would, therefore, vary 
the^decree by allowing two sets of Pleaders’ 
fees so far as regards defendants Nos. 2 
and 3 with costs lu proportion. Defendant 
No. 4, the Secretary of State for India, is 
of course entitled to his costs. 

The remaining applications may be dealt 
with briefly. The plaintiffs applied to 
amend their plaint on the ground that by 
reason of the death of Eknath during the 
pendency of the suit they became entitled 
to possession of the property as distinct from 
the declaration and injunction which they 
sought at the time the suit was instituted. 
That application came on for hearing with 
the appeal and has been objected to by the 
other side on the ground that it would 
involve the introduction of questions foreign 
to the suit as originally brought and 
might necessitate additional evidence 
appareritly on such questions as adverse 
possession and the like. It was also suggest- 
ed that there might be some question as to 
the relationship of the plaintiffs to Eknath 
but that position has not been at all ex- 
pressed. I thick in view of the 
result of the app33il tdi^ qiestion 
has now lost all importance and that 

iJPt] L. K.897;A. I. K, 

1927 Bom. 399; 51 B. 492. 


it is not necessary to allow the amend- 
ment. This application is dismissed with 
costs. Opponent No. 4 to get his costs 
separately. 

Then the defendants made an application 
to this Court that security for costa might 
be taken from the plaintiffs as they were 
not residents of British India. A rule was 
issued in that application but no order 
has bjen passed as by CDnsent it was to 
be brought on with the appeal. I may point 
out that the object of taking security for 
costs from an appellant is that if an order 
for security is made and is not complied 
with the appeal abates. But when an appeal 
has been heard and decided on the merits, 
as in the present case, the object of asking 
for security altogether diappears and, there- 
fore, no order asking for security need be 
made. No order as to costs. 

The remaining application is the one 
regarding the giving of security by the 
respondents for the revenues which they 
recovered from the village during the pro- 
gress of the suit. For some reason or other 
this appeal has been five years before 
hearing. As security has been given the 
rule will be discharged with costs. The 
application has very little importance. 
Costs of this application will follow the 
result of the appeal. 

Nanavatl, J.— I entirely agree. 

There is only one point on which I think 
it might be desirable to add a few observa- 
tions. The central point in this appeal 
is the construction of the sanad. If the 
sanad of 1790 did not create a religious 
endowment in favour of auy shrine or 
religious institution, it follows that the 
whole case of the appellants falls to the 
ground. The case rests on the basis that 
the sanad gives the inam for the purpose 
of a religious endowment and, therefore, the 
inam is inalienable. But if the true construc- 
tion of the sanad is that the tnawi is a personal 
inam for the benefit of the grantees, then it is 
clear that appellants cannot succeed, what- 
ever may be the result as to ths contention 
on the other points in the case. Now it 
will be seen that in the earlier portion of 
the sanad the recital is made as to the 
representations on which the inam was 
sought knd the last BsntencQ of that para- 
graph runs; — 

“Therefore, if the grant of a village were kindly 
made as a new inam, in cliarity, we shall arrang (3 
about our expenses from it, and invoke blessings f^r 
your prosperity." — * 

That, la to say the petitionerj themaelv^ 
aeked for the inam in order to arrange 
about their expenses from the grant. 
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llien in the second paragraph what was 
taken into consideration by the grantor is 
also set out and there again it is stated 
that it appeared to the Sarkar meritorious 
and desirable that for the provision of 
their expenses with the annual allowance a 
village should be granted as a new inam. 
So that what was asked for and what was 
taken into consideration was the fact that 
the grantees had to be provided with their 
expenses. 

And in the final clause of the sanad it is 
stated that “you, and your sons and grand- 
sons, etc , from generation to generation, 
should enjoy the inam^ along with the 
annual allowance.” As the learned District 
Judge observes, the Darbar did not show 
the least interest in these festivals, or in 
the way in which the grantees were to ufe 
the income of the village. The grantor 
did not even by implication suggest that 
any portion, leave alone any definite portion 
of the income of the inam was to be 
devoted to the festivals which the petitioners 
were said to be in the habit of observing, 
and there is not a single clause which 
suggests that the grant was conditional on 
a continued celebration of those festivals. 
In these circumstances I think it is hopeless 
for the appellants to induce the Court to 
hold that the sanad confers the inam in 
favour of a religious endowment. It is 
quite clear that the inam was for the per- 
sonal benefit of the grantees and their heirs 
and that being so, it was clearly alienable 
by the rightful holder for the time being. 

The Ohinchvad case, Chintaman Balaji 
Dev V. Dhondo Ganesh Dev [7) is clearly 
distinguishable as a definite portion of the 
revenues of the inam had been at some 
stage allocated for the purpose of the 
religious endowment leaving the balance 
for the benefit of the grantees* family. No 
argument can, therefore, be founded on this 
case, which could help the appellants. 

E u Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 195 of 1925, 
March 27, 1931. 

Beaumont, 0. J., and Murphy, J. 
KALIDAS DAMODAR and cthbrs — 
Plaintiff^?— Appellants 
versus 

RUK8HAMANI and others — Defendants — 
Rbspondbnth. 

Will— Conslniction-— Charitable trust— Gifts in 
edtemativc — Previous gifts invalid but residuary 


gift valid — Effect — Persons entitled to manage 
or apply to Court to enforce trust — Death of trustees 
— Power of sole surviving trustee to appoint by 
Will. 

Generally speaking, if a trust is of a charit- 
able or public nature, the Advocate-General or 
the Collector is the only person who can apply to the 
Court to enforce the trust. In the case of a 
private trust it is the beneficiary interested who 
can apply. Where aJWill provides for the funeral of 
the testator or the disposal of his body in the 
performance of which no person has any direct 
interest, no one can insist on these provisions 
being carried out. Even the nearest relative of the 
testator has in that capacity no locus standi to 
apply to the Court to enforce the provisions of 
the Will in which no one is directly interested, 
[p. 169, col. 2; p. 170, col. 2.] 

Where a Will providea that if one of the 
trustees dies, the others may appoint any one in his 
place and no such appointments are made with the 
result that only one trustee is left behind, it is not 
open to such trustee to appoint new trustees by 
hia Will either in his own place or in place of 
others for the simple reason that by the time the 
Will operates ho ceases to be a trustee, [p. 170, col. 1.] 

Where there are no trustees left, the heirs of the 
testator are the proper persona to manage the trust. 
Kashinath v. Gangubai (3), followed, [p 170, col. 1.] 

A testator provided in his Will that the residue 
of his property should be spent in distributing 
brass vessels or in giving dinner to Brahmans in 
Shukaltirth or in providing water wells wherever 
there be scarcity of water and the surplus, if anr, 
should be utilised in the Sadavarta of Shukaltirth, 
The objection directed against the Will was that 
the first two objects not being charitable the Will 
failed entirely : 

Held, that the ultimate gift to Sadavarta of 
Shukaltirth was by itself a good residuary gift, and 
even if any of the previous gifts failed, the result 
was that tho property in respect of which the gift 
failed fell into the residue and passed to the Sada~ 
varta. [p 169, col. 1 | 

Firet Appeal from a decision of the 
Firbt Glass Subordinate Judge at Broach, 
in Civil Sait No. liO of 1925. 

Mr. G. N. Thakor, (with him Mr. K. V, 
Patel), for the Appellants. 

Mr. B. F. Divatia^ for the Respondents. 

Beaumont, C. J. — This is an appeal 
from the First GJass Subordinate Judge 
at Broach. The relevant facts are that the 
testator, one Dulab, died on February 20, 
1902, having made a Will dated Februaiy 
17, If 02, by which he appointed five per- 
sons as trustees. The last suiviving trustee, 
one Qordhar, died on March 7, 1925. 
Gordhan by his Will appointed delendant 
No. 2, in effect, as trustee of the Will of the 
original testator. Defendant No 1 is the 
daughter and heir of Qordhar. The plaint- 
iffs are the heirs of the original testator, 
Dulah, end they ce mrtenced this suit in the 
year 1925 and claimed, in thefiist place, that 
the Will of Dulab is invalid; secondly, and, 
in the alternative, that il the Will is valid, 
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then according to the true construction of 
ol. 6 thereof there is an intestacy as to 
residue and they are entitled under the 
Indian Succession Act. 

The learned trial Judge held that the 
Will of Dulab was well executed, relying 
on the facts, first, that it was registered, 
secondly, that a certificate of succession 
was obtained, thirdly, on the oral evidence 
as to attestation, and, fourthly, on the lapse 
of time which had expired between the 
date when the Will was made and the date 
when it was challenged, and Mr. Thakor, 
in this Court, has agreed that it is not 
possible for him to challenge those find- 
ings. 

The next point to determine is as to the 
construction of the Will. By cl. 4 the 
testator states that he is the owner of cer- 
tain properties, and that the same are his 
own property, and are to be gifted and 
managed in the manner he proposed there- 
under. Then, by cl. 5 he appointed five 
persons, including Qordhan, to be trustees. 
Then cl. 6 is the material clause, and by 
that clause the testator provides that as 
soon as he dies his trustees should own and 
possess and manage the properties, and 
then he provides as follows: — 

‘I The funeral ceremony expenses of my brother 
Shivlal is loft undone. If I am alive 1 shall do the 
same, else if I die, my trustees by a majority of 
votes as they think best according? to the custom and 
my repute in the case should perform the funeral 
ceremony expenses both of my deceased brother’s 
as well as of mine, besides the said trustees should 
do by a majority of votes and as they think best, the 
Gorani N'at after the deatli of l^ai Amba my 
aunt (father’s sister; who is now living. NonetShould 
object therein and all objections to the same shall 
be void,” 

Then there are eome directions to pay 
legacies, which are not material, and then 
in sub-cl. (ill) of cl. 6 the testator 
provides: — 

“Whatever properties are left after deductions (of 
expenses and payment of debts) as in paras. 1 and 2 
•hould be sold of and moneys and credits be collect- 
ed by the said trustees and out of the said collected 
amount, the trustees should by a majority of votes 
utilise the same, with the object of perpetuating 
my brother’s as well as my name either in distribut- 
ing brass (vessels) or in giving dinner to Brahmins 
in Sukaltirth, or in providing water wells wherever 
there be scarcity of water and if any ainount is 
still left in surplus the same should be utilised in 
the Sadavarta of Shukaltirth.” 

And then cl. 7 provides: — 

“If by chance any of the said trustees dies either 
before or after my death, the surviving trustees should 
appoint a new one in his place and that the said 
newly appointed trustee shall have the same 
authortiy and powers as the others.” 

Mr. Thakor on behaU or the plaintifla 
says that the gift under Bub-cl. (iii) of 


cl. 6 of the Will ia void. Heaayethat the 
direction to distribute braes vessels is not 
charitable and is too vague to be enforced, 
and be says that the direction to give 
dinner to Brahmins in Shukaltirth is also 
not charitable, and, being unlimited in 
point of time, is void. He agrees that the 
provisions for providing water wells and 
the gilt to the Sadavarta are both charit- 
able, but he relies on the principle which 
is, 1 think, established by the authorities 
that where gifts are in the alternative and 
some are charitable and some non- charit- 
able then if the non- charitable gifts are 
void the whole gift is void. 

We have been referred to Mnlla’s Hindu 
Law and certain cases therein referred to 
on the question whether a gift for giving 
food to Brahmins is charitable, the cases 
particularly referred to being Lakshmi- 
shankar v, Vaijnath (1) and Dwarkanath 
Bysack V. Burroda Pereaud Bysack (2). I 
desire to keep an open mind as to that, 
because I think it is not neceesary to decide 
the point, and I am not sure whether the 
cases go as far as is claimed. On my read- 
ing of the Will the ultimate gift by the 
words “and if any amount is still left in 
surplus, the same should he utilized in the 
Sadavarta of Shukaltirth” is by itself a good 
residuary gift, and therefore if any of the 
previcus gifts fail the result is that the pro- 
perly in respect of which the gift has fail- 
ed falls into residue and passes to the 
Sadavarta. That being sc, Mr. Thakor's 
clientr, the plaintiffs, have no interest in 
the residuary estate. 

Mr. Thakor's next point is that even 
euppesing that is so, and assuming that 
the defendants are the properly constituted 
trustees of the Will, nevertheless, bis clients 
as the heirs of the testator, have a right 
to see that the provisions of the Will are 
carried out. I know of no authority for 
that proposition. Generally speaking, if a 
trust is of a charitable or public nature, the 
Advocate-General or the Collector — that 
is the officer corresponding to the Attor- 
ney-General in England — is the only per- 
son who can apply to the Court to enforce 
the trust. In the case of private trust it is 
the beneficiary interested who can apply. 
There are no doubt sometimes provisions 
in a Will, for instance as to the funeral of 
the testator or the disposal of his body in the 
perfojirance of which no person has any 
direct interest. In such cases, so far as 1 
am aiKare, there is no one who can insist 

(1) 6B. 24. 

(2) 4 0.443. 
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on these provisions being carried out. It 
is not, I think, the law that a person who 
claims to be the nearest relative of.the testa- 
tor has in that capacity a locus standi to 
apply to the Court to enforce the pre- 
visions of the Will in which no one is direct- 
ly interested. 

Then, iho next point is as to whether 
the defendants are the properly constitut- 
ed trustees of the Will. Clause 7 provides 
that on the death of a trustee the surviv- 
ing trustees can appoint any one in his 
place. Originally there were five trustees, 
of whom four died, leaving Qordhan, and 
I have no doubt that Qordhan in his life- 
time as the surviving trustee could have 
appointed new trustees, notwithstanding 
that cl. 7 refers to the plural “surviving 
trustees". But in my view cl. 7 does 
not authorise the last surviving trustee 
to appoint a new trustee by Will 
in bis own place or in the place of the 
others. When the Will takes effect he has 
ceased to be a surviving trustee, and I 
think, therefore, that the language of cl. 7 
does not cover that case, and that the de- 
fendants were not, therefore, properly con- 
stituted irustees of the Will. 

Then, Mr. Thakor says that, if that is 
so, the plaintiffs, as the heirs of the testa- 
tor, are the proper persons to manage his 
estate as the trustees, and for that be refers 
to a passage in Mulla's Hindu Law at 
page 440 and to a decision of this Court 
in Kashinath v. Gangubai (3). I think there 
is some force in that contention, and that 
it may well be that there being no trustees 
the plaintiffs are the persons entitled to 
manage the trusts of this Will But the 
defendants in their evidence say that they 
have handed over the whole property to 
the Sadavarta, and if they have done so, 
and if the Sadavarta is satisfied that they 
have got everything which they can get, 
then it seems to me that there is no trust 
left to manage. There is no evidence that 
the trustees, either the original trustees 
or the survivors of them, ever exercised 
the discretion given to them under cl. G 
of the Will to apply part of the estate 
m distributing brass vessels or in giving 
dinners to Brahmins or in providing water- 
well®. Having regard to the lapse of time 
and the impossibilty now cf getting any 
evidence as to what the trustees did in the 
matter, I think, we must assume that the 
trustees elected not to exercise their dis- 

(3) 117 lud. Oas. 523; 31 Bom. L, R. 310, confirm- 
ed in 129 Ind. Oas. 741; 32 Bom. L. R. 1687; A.K. R 
1929 Bom 193. 
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cretion by using the testator’s property in 
any of those ways. I think, therefore, that 
the position is that the Sadavarta of Shuk- 
sltirth has become the sole residuary 
legatee, and, as I say, if, in fac^ they 
have got the whole of the residue then 
there is nothing to manage. But the evi- 
dence of defendant No 2 seems to me not 
very satisfactory. He says he has handed 
over the property to the Sadavarta’s trus- 
tees, but he does not know their names and 
it is not suggested that he has executed 
any legal conveyance, and I am not pre- 
pared to assume that the property has all 
been correctly accounted for. 

It seems to me impossible to pass a final 
order in this matter without ascertaining 
the views of the residuary legatee, that is 
to say, the trustees of the Sadavarta of 
Shukaltirth, and I think that inasmuch 
as the plaintiffs are asserting that they 
have a right to manage this property, it 
is for them to bring the residuary legatee 
before Court. I think therefore, that 
the appeal will have to stand over 
till April 16, in order to enable the 
plaintiffs to bring before the Court the 
trustees of the Sadavarta, and, if they 
think fit, the Advocate-General, and we 
can then find out what is the proper way 
of dealing with the matter. 

The defendants who say that they have 
handed over the property to trustees of 
the Sadavarta should give every facility 
to the plaintiffs to enable them to find out 
who those trustees are and effect service upon 
them, and of course in dealing with the 
question of costs we shall have regard to the 
way in which the parties have behaved. 

K. L. Order accordingly. 


BOMBAY HIGH COURT. 

Civil Reference No 11 of 1930. 

January 30, 1931. 

Beaumont, C. J , and Mubpby, J. 

Tbb COMMISSIONER OF INCOME-TAX, 
BOMBAY. 

MA.70R K. 0. GOLDIE. 

Income Tax Act {XI of 1922), ss. 2 (0), 20, 148 

—Sterlinci Compayiies registered in United Kingdom 
hut carrying onlmsiness in India — Dividends received 
outside British India — Liability to income-tax — 
Illegal levy of tax— Right to refund’^Certificate of 
principal officer in United Kingdom^ validity of. 

Dividends received outside British India from 
sterling companies registered and with their share 
register m the United Kingdom but, satisfying the 
detoition of a company in s. 2 of the Indian 
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Income Tax Act. and assessed to income-tax in 
British India, are not to be taken into account as 
part of the total income of an assesses who resides 
outside British India for the purposes of income- 
tax assessment, [p. 172, col. 1.] 

Where the assessee is a person liable to assess- 
ment to Indian income-tax in respect of part of his 
income, a refund of Indian income-tax is admissible 
in respect of the sums or dividends received by 
him from such companies. Ii6iti] 

Certificates under s. 20 of the Income Tax Act, 
signed by the principal ollicer in the United King- 
dom of such companies can be regarded as valid 
certificates for the purpose of s. 48 fl) of the 
Income-Tax Act and refund granted on their produc- 
tion. 

Oivil Reference made by the Oommis- 
eionerof Income-Tax, Bombay Presidency. 

Sir Jamshed Kanga, Advocate-General, 
with him Mr. A. Rirke Smith, Government 
Solicitor, for the Oommissioner. 

Mr. Binning, (with him Messrs. Little & 
Co ), for the Asseseee. 

Beaumont, C. J. - This is a Reference 
by the Commissioner of Income Tax under s. 
66 asking for our opinion on three questions 
which he states in para. 8 of the case. 

It appears that the assessee, Major 
Goldie, is entitled to income, derived from 
four sources set out in para, 4 of the caee. 
The first is dividends paid in India by 
companies registered in British India. 
The second source is dividends paid in the 
United Kingdom by companies doing 
business in British India but registered 
in London and having their head offices in 
London, and, I understand, also having their 
share register in London, though that fact 
is not stated. The third source is interest 
earned in British India and the fourth 
source is income accruing, arising and re- 
ceived outside British India. 

Thejquestions arise in respect of the second 
source, i. c , dividends paid in the United 
Kingdom by companies doing business 
in British India, but registered in London 
and having their head offices in London. 
The particnlar companies from which the 
income is derived are admitted to be 
companies within the definition contain* 
ed in s. 2 (6) of the Indian Income Tax 
Act 

The first question is, whether the assessee 
is liable to be assessed in respect of income 
derived from those companies, and it 
appears to me to be quite clear that he is 
not 80 liable. The companies themselves 
have paid income-tax in respect of income 
which accrues or arises in India, but the 
dividends which those English companies 
pay to the assessee, who is resident in Eng- 
land, are simply a debt payable by an 
English debtor to an English creditor, and 


the source from which the debtor obtains 
the money with which he pays is irrelevant. 
It seems to me clear that these dividends 
are not income which accrues or arises in 
Britich India, and they are plainly not re- 
ceived in British India. Therefore, by 
virtue of s. 4 of the Indian Income Tax Act. 
that income is not liable to assessment. 

The second question which arises is as to 
whether the assessee is entitled to a refund 
under p.48of the Indian Income Tax Act 
That section is in these terms: — 

“48 (1) If a shareholder in a company who has 
received any dividened therefrom satiifiea the 
Income Tax Ofiicer...that the rate of income-tax ap- 
plicable to the profits or gains of the company at 
the time of the declaration of such dividend is greater 
than tho rate applicable to his total income of the 
year in which such dividend was declared, he shall, 
oil production of tho certificate received by him under 
the provisions of s. 20, be entitled to a refund on 
the amount of such dividend (including tho amount of 
the tax thoroonj calculated at the differenee between 
those rates.” 

There is no doubt that the present aeses- 
see. Major Goldie, is a shareholder in a 
company as defined by the Act who has 
received a dividend therefrom. Therefore, 
he is a person to whom, prima facie, the 
section applies. He has then got to satisfy 
the Income-tax Officer that the rate of 
income-tax applicable to the profits or 
gains of the company in question at the 
time of the declaration of such dividend 
(which was eighteen pies) is greater than 
the rate applicable to bis total income of 
the year. 

Now, in order to ascertain what his total 
income of the year is one has to look, first 
of all, at the definition in s. 2 ( i5) of the 
Indian Income Tax Act, which says: — 

“ 'total income’ means total amount of incomo, 
profits and gains from all sources to which this Act 
applies computed in the manner laid down in s, 

16 ; ” 

therefore, he must have a total income to 
which the Act applies, that is by virtue of 
8. 4 an income accruing, or arising or re- 
ceived in British India. If be has got 
such a total income, then it seems to me 
that he comes within the section. In the 
case of Major Goldie he has such an in- 
come. He is assessable in respect of the 
first source of income, being dividends 
paid in India by companies registered in 
Britsh India, although having regard to 
s. 14 (2), if the company has paid the tax, 
the shareholder will not have to pay 
it over again. He is also assessable in 
respect of the third source of income, 
which is interest earned in British 
India. Therefore, it seems to me that he is 
entitled to claim a refund. 
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In asoertainix^g the amount of bis total 
income for the purposes of calculating a 
refund the provisions of s 48 (4) have to 
be borne in mind. That sub* section does 
not contain, in my view, a further defini- 
tion of the total income, but for the pur- 
poses of s. 48 it adds certain sources of 
income to the total income defined 
in 9. 2 (15), and it provides that total 
income is to include, in the case of 
any person not resident in British India, 
all income, profits and gains wherever 
arising, accruing, or received, which, if 
arising, accruing or received in British 
India, would be included in the computa- 
tion of total income under a. 16. So that 
for the purpose of ascertaining the total 
income under s. 48, you have to take the 
total world income, that is, in the case 
of Major Qoldie, all the sums set out in 
para, 4 of the case, which 1 understand to 
be gross income before any deduction in 
respect of English or Indian income tax. 
As I understand from the case that this 
total world income would be liable to be 
assessed at the rate of twelve pies, and as 
the company has been assessed at the rate 
of eighteen pies I think that the assessee 
is entitled to a refund at the rate of six 
pies. 

With regard to the actual questions put 
to us, we are disposed to think that they 
are too wide to be answered in the actual 
form in which they are put. 

I propose to answer question (1) by saying 
that dividends received outside British India 
from sterling companies registered and with 
their share register in the United Kingdom 
but satisfying the defioition of a company 
in s. 2 (6) of the Act and assessed to 
income-tax in British India, are not to be 
taken into account as part of the total 
income of the assessee for the purposes of 
income-tax assessment. No question of 
super* tax arises, and I do not propose to deal 
with that. 

With regard to question (2), I think the 
answer should be that the assesses being 
a person liable to assessment to Indian 
income-tax in respect of part of his income, 
a refund of Indian income-tax is admissible 
in respect of the sums or dividends receiv- 
ed by him from the companies referred to in 
the answer to question (1). 

Question (3) has not been argued and 
it is admitted that the answer should be in 
the affirmative. 

I think I ought to say, in view of the 
observations of the learned Oommissioner 
appearing in the case, that the nuestipn 


whether the assessee would be entitled to 
the deduction claimed if he had no income 
assessable to tax under the Indian Income 
Tax Act does not arise, but my own view 
is that in such a case the shareholder has 
no total income to which the Act applies, 
and, therefore, s. 48 would have no applica- 
tion in such a case. 

No order as to costs. 

Murphy, J,— I would answer the ques- 
tions in the same sense. Major Goldie^s 
income consists of four items. Of these 
the first was a dividend paid in India by 
a company registered in British India, and 
the second a dividend paid in the United 
Kingdom by a company doing business in 
British India but registered in London and 
having its head office in London. The 
third an item of Rs. 10 interest paid him 
in India and the last income accruing 
wholly outside British India. Two of these 
are items on which income-tax would 
ordinarily be assessable in India, and 
one of which is totally exempt from the tax. 

The question before us is whether the 
second kind or (6) income derived from the 
dividend paid by the company registered 
in England but doing business in India can 
be included within the definition of ‘‘total” 
income under s. 23 (3). This is a charg- 
ing section only and refers to “total” 
income without defining it. The definition 
is in fl 2 ( 1 6 ), and is as follows: — 

“ ‘total income’ means total amount of income, profit* 
and gains from all sources to which this Act applies 
computed in the manner laid down in s. 16;” 

and s. lb includes in total income sums 
actually exempted from the tax under the 
proviso to Bub- 0 . (1) of s. 7, provisos to s. 
8, sub* 8. 2 of s. 14, and sums falling within 
s. 15. Major Goldie’s (6) item of income 
would fall within sub-e, (2) of s. 14 as 
having already paid income tax in the 
hands of the company. But Major Qoldie 
is not resident in India, and the dividend 
was paid to him by the head office of the 
company in England. I think that in those 
circumstances the Act does not apply to 
this item, and that it cannot be reckoned 
as part of his total income under the defini- 
tion. 

But, as pointed out by the learned Chief 
Justice, the questions put to us really turn 
on whether Major Qoldie is or is not entitl- 
ed under s. 14 (2) to a refund of the income- 
tax already paid on this dividend by the 
company, being the difference between the 
rate at which the company has paid, and 
the rate at which he would have to pay 
according to his total income. 
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Major Qoldie has some income in India, 
which is assessable under the Act, though 
being below the minimum it would not 
in his case be taxed, and it seems to me 
that being an assessee, he is entitled to a 
refund of Indian income tax on sums 
received by him as dividend from the 
company referred to under item (5) on bis 
income. 

I, therefore, answer the questions put 
to us as has been done by the Honourable 
the Ohief J ustice. 

A. Answer accordingly. 

BOMBAY HIGH COURT. 

First Civil Appeal No. 364 of 19:?5. 

February 9, 1931. 

BbADUONT, 0. J., AND Mokphy, JJ. 

Thb assistant OOLLEOTOli, SOUTH 
SAL8ETTE — Appellant 
teraus 

8AHPURJI CAWASJI-Rbsp.ndbnt. 

Land Acquisitien Act (I of s. 21 (2) — Costs 

of proceedings in higher Court — Discretion of Court. 

Section 27 (2) of the Land Acquisition Act, is 
limited to the proceedings in the Court of first in- 
•tance, and does not apply to proceedings in higher 
Courts. Costs of such proceedings are in the discre- 
tion of those Courts. 

First Appeal from the decision of the 
Assistant Judge, Thans, in Reference No. 
28 of 1921. 

Sir Jamshed Kanga, Advocate General 
(with him Mr. P. B. Shingne), Government 
Pleader, icx the Appellant. 

Messrs. G. N. Thakor and Rodrique (with 
him Mr. A. A. Adarkar with Messrs. Daitary, 
Ferreira & Divan,) for the Respondent. 

[Judgi^ent on the merits was delivered 
by Murphy, J.] 

Beaumont, C. J.— In this case it has 
been argued that the question of costs is 
governed by s. 27 (2) of the Land Acquisi- 
tion Act. That argument involves this that 
the words in sub-e, (2) 

‘‘When the award of the Collector is not upheld, 
the costs shall ordinarily be paid by the Collector," 
govern the whole proceeaings both in 
the Oourt of first instance and in any sub- 
sequent Courts of Appeal. I think that is 
not the right view. I think s. 27 (2) is 
limited to the proceedings in the Court of 
first instance. The word ^upheld* would not 
be applicable to any other Court except the 
Court of first instance, because that is the 
only Oourt in which the question of up- 
holding the Collector’s award arises, and 
in any other Court the question would be 
as to whether the decision of the lower 
Oourt and not of the Collector should be 
upheld. Moreover, the claimant’s argu« 
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ment would give rise to this singular result 
that if a Collector makes an award which 
is varied and not upheld in the District 
court and the claimant then unsuccessfully 
appeals to this Oourt and then to the Privy 
Council the claimant would be entitled to 
the costs of these unsuccessful appeals. 
That cannot, I think, have been intended. 
I think, therefore, the costs are in our dis- 
cretion. 

A . Order accordingly. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 286 of 1928. 

August 1, 1930. 

PATAAIi AND BaRLBB, JJ, 

BAI MANI AND othbrb—Dbfbndants — 

Api*BLLANTS 

versus 

USAFALl BHUDAR and otsbrs— 
Plaintipp3 — Rbspondbnts. 

Hindu Law — Debts— Criminal misappropriation hy 
father— Sons liability — Pious obligation— Ay ya\ a- 
harika’ debt— Burden of proof— Civil case— Proof of 
crime— Quantum of evidence necessary — Legal repre^ 
sentatives — Nature of liability. 

Under the Hindu Law if a father's liability 
arises directly from a criminal act, i. c, an act for 
which the father may or may not have been suc- 
cessfully prosecuted, but which can be presumed or 
proved to be criminal on tue evidence on the 
record, the son would not be bound to pay the 
father’s debt. [p. 175, col. l.J 

(Oase-law discussed.) 

Barlee,J . — In a civil suit the onus of proof of 
the commission of a crime is not so heavy as in 
a prosecution for that crime, [p. 175, col. 2.] 

One cannot be personally liable for the debts 
of a deceased person; the liability can be |)lao6d 
only on the estate of the deceased, [ibid,] 

Second Appeal against a decision of the 
Assistant Judge, Ahmedabad, in Appeal 
No. 47 of 1927. 

Messrs. G. N. Thakor and R. J. Thakor, for 
the Appellants. 

Messrs. G, A. Phadnie and H. V. Divatia, 
for the Respondents. 

Patkap, J. — This was a suit brought 
by the plaintiff to recover from defend- 
ant No. 3 and the joint family estate of 
the other defendants the sum misspporpriat- 
ed by the deceased Bhimashankar Motiram 
who was the guardian of the minor appoint- 
ed by the District Judge of Ahmedabad. 

The learned Subordinate Judge passed 
a decree against the estate of the deceased 
Bhimashankar Motiram in the hands of the 
other defendants and the joint estate of 
defendants Nos. 3 and 4 and a personal 
decree only against defendant No. 3 on the 
ground that he had signed a statement on 
17th August, lv25. Defendant No. 1 is the 
widow, defendant No. 2 the eon, and defend- 
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ante Nos. 3 and 4 are the brothers of the 
deceased Bbimashankar. On appeal by the 
defendants no cross-objections were filed 
by the plaintiff, and the learned Assistant 
Judge varied the decree of the Sub- 
ordinate Judge, and passed a decree against 
defendants Nos. l to 4 and made them 
personally liable. 

It is urged in this second appeal that 
the decree, in so far as it made defend- 
ants Nos. 1, 2 and 4 personally liable in 
the absence of any cross-objections, was 
erroneous, that defendants Nos. I, 3 and 4 
were not liable personally for the debts 
of the deceased, and that the son defend- 
ant No. 2 was not liable to pay the debt 
of bis father as it was tainted with illega- 
lity and immorality. 

The learned Assistant Judge had no 
jurisdiction to vary the decree of the Sub- 
ordinate Judge and pass a personal decree 
against defendants Nos. 1, 2 and 4 in the 
absence of any cross-objections. It is con- 
tended on behalf of the respondents that 
the lower Appellate Court had jurisdiction 
under O. XLI, r. 33, Civil Procedure Code, 
to pass a personal decree against defendants 
Nos. 1, 2 and 4. It appears, however, from the 
plaint that no personal decree was asked for 
against defendants Nos. 1,2 and 4, but a 
decree was prayed for against the estate 
of the deceased Bbimashankar Motiram and 
against defendant No. 3. In the absence of 
any claim made in the plaint for a personal 
decree against defendants Nos. 1, 2 and 4, 
we think that the order of the Assistant 
Judge passing a personal decree against 
defendants Nos. 1, 2 and 4 was errone- 
ous. 

We do not agree with the view of the 
learned Judge that defendant No. 3 was 
liable personally for the money misap- 
propriated by the deceased Bbimashankar 
simply on the ground that he made a 
statement in August, 1925. There was no 
consideration for the agreement contained 
in that statement, and we think that the 
learned Judge was wrong in passing 
a decree against defendant No. 3 person- 
ally. 

We think that defendants Nos. 1 and 4 
could not be liable personally for any 
statement made in the written statement. 
As regards the liability of defendant No. 2 
to pay the debt of his father, there is a 
conflict of judicial opinion as to the mean- 
ing of the word Vyavaharika in the text 
of Ushavas cited in the Mitakshara,in the 
commentary on verse 47, and Mayukha 
Ob. 5, B. 4, p. 15. In the case of Durbft,r 


Khachar v. Khachar Harsur (1) it was held 
that the eon was not liable to pay the debt 
of his father which was not Vyavaharika, 
i. e , a debt which the father ought not "as 
a decent and respectable man to have 
incurred," and the son is answerable for 
the debts legitimately incurred by his 
father and “not for those attributable 
to his failings, follies or caprices.” This 
case has been considered by this Court 
in the subsequent cases of Ramkrishna 
Trimbak v. Narayan (2) and Hanmant 
Kashinath v, Ganesh Annaji (3), and has 
not met with approval in the decisions 
of the other High Courts Chhakauri Mahion 
V. Ganga Prasad (4), Venugopala Naidu v. 
Eamanadhan Cheity (5), and Sumer Singh 
V. Liladhar (6). Ayavaharika has been 
translated in Durbar's case (1) by Knight, 
J., "as unusual or not sanctioned by law 
or custom", by Mookerji, J., in Chhakuri's 
case (4' as “not lawful, usual or customary”, 
and by Sadashiva Ayyar, J., in Venugopala's 
case (5) as 

“not supportable as valid by legal arguments and on 
■which no right could be established in the creditor’s 
favour in a Court of Justice.’’ 

The conflict of opinion is also reflected 
in the commentaries and translations. 
Apararka explains it as not righteous or 
proper, and Balambhatta as not for the 
benefit of the family. Oolebrooke trans- 
lated it as “debts for a cause repugnant 
to good morals,” and Gharpure as “not 
legal or capable of being recovered by a 
suit.” It is unnecessary to decide in the 
present case the precise meaning of the 
words '‘Vyavaharika." 

With regard to the pious obligations 
of the son to pay the debt of his father, the 
matter has been fully considered by this 
Court in the case of Hanmant Kashinath 
V. Ganesh Annaji (3), where a distinction is 
made between the liability of the sons to 
pay the father’s debt in respect of money 
which was misappropriated by the father 
and money for which the father was liable 
on account of breach of civil duty. The 
son is not liable to pay the debt when 
such debt consists of money misappropriated 
by the father, and in support of the proposi- 
tion the cases of Mahabir Prasad v. Baa- 

(1) 32B. 348; 10 Bom. L. R. 297. 

(2) 31 Ind. Oas. 301; 40 B, 126; 17 Bom. L. R. 
955 

(3) 51 Ind. Caa. 612; 43 B. 612; 21 Bom. L. R. 
435. 

(4) 12 Ind. Oas. 609; 39 0. 862; 15 0. L. J. 228. 

(5) 14 Ind. Gas. 705; 37 M. 458; 11 M. L. T. 427; 23 
M. L. J. 61. 

(6) Sind. Oae. 624 33 A. 472; 8 A.L.J. 306. 



L 0. 1932 KAi ifAHi f. 

deo Singh (7), Pareman Daas v. Bhattu Mah' 
ton (8) and McDowell & Co. v, Ragava Chetty 
(9) are pertinent. On the other hand, where 
the debt is incurred by the father on ac- 
count of a breach of civil duty the son 
would be liable to pay the said debt though 
the father may be subsequently liable to 
be prosecuted for criminal misappropria- 
tion, according to the case of Natasayyan 
V. Ponnusami (10), Kanemar Venkap- 
payya v. Krishna Chariya (11), Guru- 
natham Chetty v. Raghavalu Chetty 
(12) and 4 Ind. Cas. 109 J, Tirumalayap- 
pa Moodelliar v. Veerahudra (13). The 
decision in the case of Darbai Khaehar v. 
Khachar Harsur (1) has been criticized 
in Chhakauri Mahton y. Ganga Prasad (4) 
where it was held that the distinguishing 
line must be drawn between a criminal 
offence and a breach of civil duty and 
where the taking of money is not in itself 
a criminal offence, a subsequent misappro- 
priation by the father cannot discharge 
the son from the liability. It would 
follow from the decided cases that if 
the liability arises directly from a criminal 
act, i, e , an act for which the father may 
or may not have been successfully prosecut- 
ed, but which can be presumed or proved 
to be criminal on the evidence on the record, 
the son would not be bound to pay the 
father’s debt. I may, in this connexion, 
refer to the case of Jagannath Prasad v. 
Jugal Kishore (14). In the present case, the 
plaintiff alleged in the plaint that the 
amount was misappropriated by Bhima- 
shankar. The removal of the money from the 
safe was in itself a criminal offence. In the 
case of Hanmant Kashinath v. Ganesh Annaji 
(3) a decree was passed against the father for 
his failure to account as a trustee and there 
was no evidence that the property not account 
ed for was criminally misappropriated by the 
father who admitted his position as a trus- 
tee and the receipt of the property, and the 
conduct of the father amounted merely to 
a breach of civil duty as trustee. 

The liability in the present case 
appears on the facts proved in the 
case to be the direct consequence of an 
act of the father which would be clearly 
an ofience of criminal misappropriation 

(7) 6 A 234; A. W. N. 1884, 47. 

(8) 24 0. 672. 

(9) 27 M. 71. 

(10116 M. 90; 3M. L. J.l. 

(11) 31 M. 161; 17 M. L. J.6l3 

(12) 31 M. 472. 

(13) 4 Ind. Cas. 1090. 

(14) 89 Ind. Cas. 492; A. I. R. 1926 All, 89; 48 A 9; 
L. K. 6 A. 518 Civ.; 23 A. L. J, 682. 
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and therefore it would follow that the eon 
defendant No. 2, would not be liable to 
pay the debt of the father incurred by 
means of criminal oSencs. 

I think therefore that the decrees of both 
the Courts must be reversed and a decree 
will be passed in favour of the plaintiffs 
for the amount claimed from the 
estate of the deceased Bhimashankar 
Motiram in the hands of defendants Nos. 1 
to 4. The plaintiffs and defendants Nos. 1 
to 4 will bear their own costs throughout 
and defendants Nos. 1 to 4 will pay the 
costs of defendant No. 5 throughout, 

Barlee, J.— The plaintiffs sued to re- 
cover from defendant No. 3 and the joint 
family estate of the other defendants, who 
are the widow and the son of Bhimashankar 
Motiram and his brothers, the sum which 
they alleged had been misappropriated by 
the deceased. The only question of fact at 
the trial was whether the deceased Bhima- 
shankar had^misappropriated money belong- 
ing to the plaintiff. The money had been in 
his charge. The plaintiff is a minor and 
the deceased was his guardian and the 
money admittedly was kept in the locked 
box. The deceased on 2oth July 1925, 
suddenly fell ill and went on leave and 
died three days later. The news of his 
death was received at the taluka kacheri 
on 23rd Saturday. The box containing 
the plaintiff’s money was opened on tl^e 
25th. in the interval between Bhimasban- 
kar's going on leave and the opening of 
the box, it had been in the keeping of one 
of the mamlatdar's clerks. In these cir- 
cumstances it is contended by the learned 
Counsel for the appellants, i e , the mem- 
bers of Bbimashankar’s family that there 
can be no inference that it was Bhima- 
shankar who had abstracted the money 
from the box. It may be conceded thqt 
on this evidence a Criminal Court would 
probably not have found as a fact that 
Bhimashankar had abstracted the money. 
But this is not a criminal case, and the 
onus of proof on a private plaintiff is not 
nearly eo heavy as the onus on the Crown. 
We cannot say, therefore, that no inference 
is possible from the evidence which is 
recorded in the case. That being so it is 
not permissible for us to interfere with 
the finding of fact. 

For the purpose of this case, then, we 
must hold that Bhimashankar committed 
a criminal offence, and the only question 
before us is as to whether the members of 
bis family, bis widow, eon and brothers, 
are personally liable as found by the learn- 
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ed Aaeietant Judge. I agree entirely with 
my learned brother that there can be no 
personal liability on them. One person 
cannot be personally liable for the dems 
o£ a deceased person. I agree also that the 
liability cm be placed only on the estate of 
the deceased. 

The principal question which we nave 1 3 
decide concerns the liability of the deceas 
ed’ssons’s share in the family property. A 
Bon though under a pious obligation to 
pay the lawful debts of his father, is not 
bound to pay debts due to certain specific 
causes specified in the tertp, and m parti 
cular is not bound to pay such as are termed 
Avyavaharika. This has been interpret- 
ed to mean : 1 . i * 

“suchUebts 88 his father as a decent and respect- 
able man ought not to have incurred, Darhar Khac- 
har V. Khuchdv ... . . 

and the defendants respondent s learned 
Advocate has tried to bring the debt m 
suit within this category on the strength 
of a passage quoted in llanmant Kashinath 
V. Ganesh Annaji (3', fr<;m the case of 
Nateaayyan v. Ponnwsami (lb) where it was 
stated that . . , i * 

“upou any intelligible principles of morality a 
debt duo by th* father by reason of his having re- 
tained for himself money which he was bound to pay 
to another would be a debt of the most sacred obh- 

*^Bat in that case the retention of the money 
did not amount to a criminal offence aud m 
Hanmant Kashinath v. Ganesh Annaji (3), 
Scott, 0 J., adopted the view of Mookerjee, 
J.. in Chhakauri Mahton v. Ganga Prasad (4), 
that a distinction must be made between 
such acts as amount to offences and mere 
civil breaches of trust. lu consequence 
the estate of the minor appellant is not 
liable for the debt due to his father s cri- 
minal breach of trust, , , , n i 

I agree that the decree of the lower Court 
must be modified as indicated by my 

l“““'d OOllMgM. 

A* 

BOMBAY HIGH COURT. 

Second Civil Appeal No. 325 of i928. 

November 4, 1930 
Patkab and Bakbb, JJ. 
BALKR18HNA BHIMAJI BBKNALKAR 

—Plaintiff— Appellant 
vtrsuB 

■RAMKRISHN a QAN ADHAR DIK8H1T 

4ND cTHBst— D bfbndants— Rbspondbnts. 

0 ^®™ Act iyilof 1870), »e 7 (IJ) (cc). 12- 
Suif for vosstssion against tenant holding over- 
valuation— DecUion as to class to which suit belongs 

“s^tion r 2 ,”courr^Fees Act, applies msrely to 
the valuation of the property for the purpose of 
th* Oourt-fee when there le no que»tic« 


as to the schedule of the Act with reference to 
which the valuation is to bt made, and it does noo 
apply to cases in which it i» contended that the 
property has been wrongly valued and that the 
relief has been improperly estimated by xiutting it 
under a wrong article of the schedule in the Act. 
Therefore, an appeal lies against a decision 
as to the class to which a suit belongs although it 
does not lie against a decision as to the valuation 
of the suit in that class. Dadav Nageah (1), Siudd 
v.Mati Mahto (2), and Tara Prasanna Chongdarv 
Nriaingha Moorari Pal (4), followed. Vithal Krishna 
V. Balkriahna Janardan lZ), referred to. [p. 177, cols. 
1 & 2 .] 

Per Patkar^ ./, — At any rate, the Court can in- 
terfere ill such cases under s. 115, Civil Procedure 
Code, or 8, 5 of Uegulation II of 1827, if no ap- 
peal lies [p. 177, col. 1.] 

Under 8. 7 cl. ('ll) (cc), Court Fees Act, one years 
rent is the proper valuation of a suit for recovery 
of immoveable property from a tenant, including 
a tenant holding over after the determination of the 
tenancy, [ibid.} 

S;cond Appeal against a deciaioa of the 
Assistant Judge, Beigaum, iu Appeal No. 
201 of 1924 

Mr. S. R. Parulekar, for the Appellant, 

Messrs. G. P. Murdeshwar and M. M. Nad- 
karni, for the 2nd Respondent. 

Patkar, J. — This is a suit brought by 
the plaintiff to recover two years' rent and 
posseesion of the property with mesne 
profits and costs. The plaintiff paid Oourt- 
fee on Rs. 156- 5-0, The learned Subordi- 
nate Judge held that be ought to have 
paid Oourt-feeson Rs. ?,000 on the ground 
that the net profits from the land duiiog 
the next year before the date of present- 
ing the plaint were Hs. SCO and that the 
value of the land was deemed to be 15 
times the net profits under e. 7 cl, 5, sub- 
cl, (c), Court Fees Act. and on the plaintiff's 
failure to pay the Oourt-fee stamp the 
plaint was rejected. On appeal, the learned 
Assistant Judge confirmed the decision 
of the learned Subordinate Judge. 

On second appeal, a preliminary point 
was raised on behalf of the respondent 
that where the Judge allots a particular 
kind of suit to any of the classes of the 
Court Fees Act, he has jurisdiction to 
decide the question of valuation and under 
8 12, Court Fees Act, on appeal would lie. 

It is urged that in cases falling under s. 7 
cl. 4 the valuation rests with the plaint- 
iff and under Art, 17, Court Fees Act, the 
valuation is fixed and therefore, in these 
cases the Court has no jurisdiction to 
decide the question of valuation and an 
appeal would lie but in other cases the 
Court has jurisdiction to decide the ques- 
tion and therefore, an appeal would not 
lie under s. 12, Court Fees Act. On behalf 
of th respondent reliance has been placed 
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on the decision in Dada y. Nagesh (1), 
where it was held that an appeal would lie 
from a decision on the question as to the 
class under which a suit falls, and reliance 
is also placed on the decision in Studd v. 
Mali Mahto (2). It appears somewhat 
difScult to reconcile the decision of the 
Full Bench in Vithal Krishna v. Balkrishna 
Janardan (3) with the remarks in the case 
of Dada y. Nagesh (1), It was held in 
Dada's case (1) that an appeal lies against 
a decision as to the class to which a suit 
belongs although it does not lie against a 
decision as to the valuation of the suit in 
that class. The same view was taken in 
Studd V. Mati Mahts (2), and Tara Prasanna 
Chongdar v. Nrisingha Moorari Pal (4). It 
we follow the decision in Dada v. Nagesh 
(1) an appeal would lie against the deci* 
sion of the Subordinate Judge wrongly 
assigning a suit to a particular class in the 
Oourt Fees Act. If, on the other hand, no 
appeal lies, the Full Bench decision has held 
that this Oourt can interfere in revision 
either under s. 622 corresponding to 8.115, 
Civil Procedure Code, or Regulation II of 
1827 B. 5. 

On the merits we have no doubt that 
the proper valuation for the present suit 
was Rs. 74T3 6 Rs. 51-5-U is the amount 
of the arrears of two years' rent with interest 
and under cl 11 {cc),e. 7, Oourt Fees Act, 
one year’s rent Rs, 23 10-6 would be the 
proper valuation of a suit for recovery of 
immovable property from a tenant, includ- 
ing a tenant holding over aftor the determi- 
nation of tenancy. The plaint in the present 
case, therefore, would be properly valued if 
the Court-fees are paid on Rs. 74 15-6. As 
a matter of fact, the plaintiff has paid 
Oouit fees on valuation of Rs. 156 5 0. We 


think, therefore, that the learned Judge 
was wrong in rejecting the plaint. 

We would, therefore, reverse the orders 
of both the Courts rejecting the plaint and 
direct the Subordinate J udge to try the 
suit on the merits. Each party to bear 
his own costs throughout. 

BakeP, J.— I agree. It has been held by 
parctically all High Courts that s. 12, 
Court Pees Act, applies merely to the 
valuation of the property for the purpose of 
calculating the Court-fee when there is no 
question as to the schedule of the Act 
with reference to which the valuation is 
to be made, and it does not apply to cases 

(1) 23 B. 486. 

(2) 28 0. 334. 


(5) 10 B. 610 (F. B.). 

(4) 81 Ind. Oas. 763; A. I. R.1924 Oal. 731; 
SlBi 39 O. L. J. 212: 28 O. W. N. 985. 
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in which it is contended that the property 
has been wrongly valued and that the relief 
has been improperly estimated by putting 
it under a wrong article of the schedule in 
the Act. This has been held by the Cal- 
cutta High Oourt in In re Omrao Mirza v. 
Mary J ones (5) and Studd v. Moti Mahto 
(2), by the High Court of Allahabad in 
Chuniav. Ramdial (6) and by the High 
Court of Madras in Annamalai Chetti v. 
Cloete (7) and Kanaran v. Komappan (8). 
Some difficulty might arise on account 
of certain expressions in the F.ill Bench 
case of Vithal Krishna v. Balkrishna Janar- 
dan (3). But as a matter of fact that 
case has been considered by this Oourt in 
Dada v. Nagesh (1), which expressly refers 
to it, and there is also the case of Sardar- 
singji v. Ganpatsingji (9/, and the effect of 
all these cases is that an appeal lies against 
a decision as to the class to which a suit 
belongs although it does not lie against a 
decision as to the valuation of the suit in 
that class. 1, therefore, agree that the 
appeal lies. 

That being the case, on the merits there 
can be no doubt that the suit in question 
is covered by cl. 11, s. 7,Oourt Fees Act, and 
therefore, the fees payable are to be calculat- 
ed according to the amount of the rent 
of the immoveable property to which the 
suit refers payable for the year next before 
the date of presenting the plaint. 

The order of the lower Oourt, is, there- 
fore, wrong and it should be set aside. 

A. Order set aside. 

(5) 12 O. L. R. 148. 

(6) 1 A. 380; I Ind. Jur, (n. 8.) 351. 

(7; 4 M. 204. 

(8) 14 M. 169. 

(9) 17 B. 56; (1892) P. J. 144. 


BOMBAY HIGH COURT. 

Letters Patent Appeal No. 31 of 1929. 

June 26, 1931. 

Patkab, Aoro, 0. J. and Mubpht, J. 

VAT8ALABAI VINAYAK NIMKAR 

AND 0THHR8— PLAINTIPPS — APPELLANTS 
versus 

VASCDEV VISHNU MU8ALB 

AND OTHBB8— DbPBNDANTS — RbSPONDBNTS. 

Hindu Law -^Family arrangement-— Widow's estate 
und,er family arrangement ^ nature of — Succession to 
widow's estate. 

In a family arrangement the compromise is based 
on the assumption that there was an antecedent title 
of some kind in the parties and the agreement acknow- 
ledges and defines what that title is. The claim 
does not rest on contract only but upon a title 
acknewledged and defined by the contract. Rani 
Mewa Knnwar y. Rani Hulas Kunwar (6), followed. 

1(19 1 1 
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The estate which a widow gets under a family 
arrangement is an absolute estate and forms part of 
stridhan and on her death devolres on her own her 
heirs and not on the heirs of her husband. Debi 
Mangal Prasad Singh v Mahadvo Prasad Singh (2), 
followed, (p. 181, col. I.] 

One P died separated from his brothers, the defend- 
ants in the present case, leaving behind certain 
self-acquired property, but the documents relating to 
it were in the name of the defendants. After his death 
the property was divided between the widow of P and 
the defendants. On her death her daughter’s daughters 
claimed the property which had fallen to the share of 
their grandmother. The defendants pleaded that the 
property devolved on them: 

//e/d, that the partition between widow of P and 
the defendants was in the nature of a family arrange- 
ment and as such the widow’s estate was absolute 
and devolved upon the plaintiffs, [p. 181, cols. 1 & 2 ] 

Letters Patent Appeal from a decision 
of Baker, J , in Second Appeal No. 4 . *18 of 
1927, confirming the decree of the District 
Judge, Ratnagiri, in Appeal No. 312 of 1925, 
reversing that of the Subordinate Judge at 
Ohiplun, in Civil Suit No. 32 of 1924. 

The judgment of Baker, J. was as follows: — 
This case involves a point of Hindu 
Law. The facte are simple, and are set out 
in the judgments of the Courts below. 
The plaintiffs, who are the grand-daughters 
of one Parvatibai, sued to recover posses- 
sion of the plaint property, their case being 
that the property is the stridhan property 
of Parvati, that Parvati’s daughter Dwar- 
kabai died during the lifetime of Parvati 
leaving no male issue, and plaintiffs as her 
daughters are Parvatibai's heirs. The 
defendants who are respectively the 
brother of the husband of Parvati, and his 
son contend that on the death of the widow, 
they, as reversioners of the husband of 
Parvati, are entitled to the property. It is 
admitted that if the property is the stridhan 
property of Parvati, her grand- daughters, 
the present plaintiffs, are the heirs, whereas 
if it was property of her husband, the 
defendants are the heirs. It seems that 
the husband of Parvati, and his brother, 
defendant No. 1 , were separate, and after 
the death of Pandurang, the husband of 
Parvati, who died in 1894, a farkhat was 
passed between Parvati and defendant No. 
1 and his son. This is Ex. 38, and the 
decision of this case will depend on the 
construction of that document. The first 
Court was of opinion that the language of 
the document was perfectly clear and con- 
ferred an absolute estate on Parvati in the 
share allotted to her. He, therefore, award- 
ed the plaintiffs’ claim. On appeal the 
District J udge of Ratnagiri was of a con- 
trary opinion and he, therefore, ordered the 
suit to be dismissed. Plaintiffs make this 
l»eoond appeal. 


Exhibit 38, which is a partition deed 
dated January, 20, 1902, pamed by the 
present defendants to Parvati, the widow 
of the deceased brother of defendant No. 1, 
Pandurang, recites that Pandurang was the 
sole owner of certain properties and had 
become separated from the defendants 
twelve years before bis death, hie death 
having occurred seven years before. It 
then proceeds to allot certain properly to 
Parvati subject to the payment of certain 
family debts. The important portion of 
the document is the concluding paragraph, 
which states: — 

"We hereby declare that we have no' right, title 
and interest whatsoever in the said property under 
any circumstances whether you adopt a son and 
give it to him or whether you give it to your daughter 
or whether you alienate to anybody in any way as 
full owner thereof." 

The learned Judge of the first Court was 
of opinion that this conferred an absolute 
estate in the share allotted to her. The 
learned Judge of the Appellate Court held 
that Ex. 38 could not be considered to alter 
the character of the property for intestate 
succession. He says: — 

“I grant that, in her lifetime, Ex. 38 gave Parvati 
an absolute right over the property. She could have 
alienated the same or given away the same to 
anyone. I also grant that as she was given an 
absolute power of disposal she could have even made 
a Will about the property according to her pleasure. 
But in the absence of any alienation by her in her 
lifetime or any Will made by her about its disposi- 
tion, I think the property remained as the property 
held by Parvati as widow of Pandurang ana inheri- 
table by her husband’s heirs and not her stridhan 
heirs, see Kanni Ammal v. Ammakannu Ammal (1), 
Debi Mangal Prasad Singh v. Mahadeo Prasad Singh (2) 

“I can only read in Ex. 38 an intention to authorize 
Parvati to alienate or give away the property 
in her lifetime or to will it away but no intentiom 
to alter the character of the property so as to make 
it descendible to her stridhan h^ira in case of intestate 
succession” 

Now of the two cases before the learned 
District Judge, Kanni Ammal v. Amma^ 
kannu Ammal (1; has not been referred 
to in arguments and seems to have a 
very remote bearing, if any, on the point 
before the Court. It lays down that while one 
of two daughters cannot by any alienation 
alter the character of the daughter’s estate 
so far as the right of survivorship or that 
of the reversioners is concerned, she may 
alienate her interest in the property or 
have that interest taken in execution of a 
decree against her. The bearing of this in the 
present case is not clear to me, and I need 

(1) 23 M. 504. 

(2) 14 lad. Oag. 1000; 34 A. 234; 14 Bom. L. R. 220; 
9 A. L. J. 263; 11 M. L. T. 217; 16 0. W. N. 409; (1912) 
U. W. N. 324; 14 Bom. L. R. 220; IS 0. L. J . 344; 22 
K.L.J.4«2:381.A.m (P.O.) 



136 L 0. 1932 rAmiiABAi v, tasudbv. 179 


not further refer to this case. The other 
case, which is a Privy Oouncil case, (Debi 
Mangal Prasad Singh v. Mahadeo Prasad 
Singh (2)], lays down the following proposi. 
tioQ. According to the Mitakshara there 
is no substantial difference in principle 
between a woman’s property acquired by 
inheritance and that acquired by partition. 
It was held, ’therefore, reversing the decision 
of the OourCs in India that the share which 
the mother in a joint Hindu family 
obtains after the death of the father 
on partition of the joint family prop- 
erty between the mother and the sons, is 
not her stridhan, but is given her for 
her maintenance, and on her death H devol- 
ves upon the heirs of her husband and not 
upon her own heirs. The Privy Oouncil 
in this decision, after referring to the 
cases by which it was held tha^t property 
acquired by inheritance by a woman from 
her husband is of the same nature as 
property acquired on partition, say 
(page 242’*‘):— 

“If the share given to a widow on partition is given 
to her as a sabstitute for that to which she would be 
entitled upon inheritance, then, according to the 
foregoing authorities, it would seem reasonable that 
it should follow the same rule of descent and revert 
on her death to her husband’s heirs. If, on the 
other hand, it is given to her by way of provision 
for her maintenance, it seems equally reasonable that 
when the necessity for her maintenance has ceased 
the property should revert to the estate from which 
it was taken. Of course, the members of a joint 
family effecting a partition may agree that a portion 
of the property shall be transferred to the widow by 
way #1 absolute gift, as part of her stridhan, so as 
to constitute a provision for her stridhan heirs; but, 
in the absence of any such iutention, their Lordships 
do not feel justified in putting property acquired by 
a widow, on a partition of the joint estate, upon a foot- 
ing different from that on which property coming to 
her by way of inheritance has been placed.” 

It followe, therefore, that the share ac- 
quired by a widow oq partition does not 
become her stridhan^ but should be re- 
garded in the same light as property ac- 
quired by her as heir of her husband, 
unless there is an express intention to the 
contrary, and the learned Counsel for the 
appellants has rested bis case mainly on 
the passage of the judgment of the Privy 
Oouncil that I have just read, which is 
at the bottom of page 242. The present 
case is not precisely a case of inheritance 
or of partition. From the terms of Ex 3S 
it would appear that the necessity of a 
partition or rather of a partition deed bet- 
ween the brother of Pandurang and the 
widow of Pandurang, arose in this way. 
Although Pauduraug was separate, as the 
document recites, from his brothers, and 
although the properties had been acquired 


by hie exertions and were practically hie 
self-acquisition, the documents relating to 
them appear to have been in the names of 
other members of the family. This will 
be found in the earlier portion of the 
farkhat. It recites: — 

‘‘While we were living jointly your husband the 
deceased Pandurang Vishnu acquired properties by 
his own exertions. The sale-dssd as well as mort- 
gage-deeds of the said properties were taken in the 
names of those who were present at home on various 
occasions, but irrespeotive of these documents your 
husband Pandurang is the sole owner of the said 
property. We acquired nothing by our own 
exertions ” 

The effect, therefore, of this farkhat is 
to admit that these properties are the self- 
acquisition of Pandurang, and although 
the deeds may be in the name of other 
members of the family, they as a matter 
of fact have no right to the property. 
Now, this is not precisely, in my opinion, 
a partition of a joint estate, but rather a 
recognition by the members that these pro- 
perties are the separate self acquisitions 
of Pandurang, and as such would belong 
to him solely, and on his death, aa he died 
separate from his brothers, his widow would 
succeed to them in the ordinary course 
uuder Hindu Law, but she would, under 
Hindu Law, succeeid to them as the heir of 
her husband, and would only take a widow’s 
estate in regard to them as laid down by 
the Privy Oouncil in Debi Mangal Prasad 
Singh v. Mahadeo Prasad Singh (2). The 
argument of the learned Oonpsel based on 
the observations of the Privy Ojouncil 
at page 242* is based on a partition by the 
members of a joint family agreeing that 
a portion of the property should be trans- 
ferred to the widow by way of absolute 
gift. It seems to me that iu order that 
there should be a transfer by the other 
members of the family of any property to 
the widow by means of an absolute gift, 
we must presuppose that the other mem- 
bers of the family had an interest in the 
property which they could transfer. I can 
quite see that supposing certain properties 
were the joint property of the family, so 
that the persons executing the farkhat ked 
an interest according to their shares in 
that property, they can very well transfer 
it to the widow in any way they choose 
by resigning all their rights in it and thus 
making it her absolute property, and that 
it can be contended in such cases that such 
property would form her stridhan. But 
this is not quite a case of that character. 
As 1 read the farkhat, the admissions of the 
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defendants would show that the properties 
which they were transferring to the widow 
were properties in which they never had 
any interest from the beginniug, that is 
to say, these properties were the absoulte 
property of Pandurang. They were his 
self-acquisition, and the other members of 
the family even in the period of jointness 
had no interest in them as they have admitt- 
ed. What then is the result? The result, 
as it seems to me, is that the last paragraph 
of the Ex. 38, which I have already given, 
cannot be regarded as a family arrange- 
ment by which these persons gave these 
properties to Parvati in gift, for this reason 
that they had no interest which they could 
transfer by way of gift or otherwise, for 
you cannot of course make a gift of that 
which does not belong to you. The ex- 
pressions at the end of the farkhat are 
merely designed to show that they have 
no claim upon this property, and it seems 
to me that Parvati took this property which 
belonged to her husband as her husband's 
heir. If that is so, it could not be her 
Btridhan^ as it would be property inherited 
by her from her husband under the ordinary 
Hindu Law and she takes a widow's estate 
in it, and on her death it would revert 
to her husband's heirs. For these reasons 
I am in agreement with the view taken 
by the learned District Judge, but not 
perhaps for precisely the same reasons. 
I admit that until a very short time ago 
I was prepared to hold that the con- 
cluding paragraph of Ex. 38 evidenced 
such a family arrangement as is referred 
loin Debi Mangal Prasad Singh^ case (2) 
by the Privy Council, but on reading 
Ex. 38 again, 1 am decidedly of opinion 
that the admissions made by the male exe- 
cutants of that document show that they 
did not assert any title at all in those 

P roperties which were handed over to 
arvati, and, as I have already said, there 
cannot be any question of a gift of prop- 
erty which does not belong to you. 
Therefore, the property must be taken to 
be property inherited by her from her 
husband, and that being so, under the 
ruling of the Privy Council, the property 
at her death would descend in the ordinary 
course, and does not become her stHdhan, 
For these reasons I confirm the decree 
of the lower Appellate Court, and dismiss 
the appeal with costs. 

From this judgment a Letters Patent 
Appeal was filed by the plaintiff. 

Mr. Jayakar (with him Mr, K, ,A. 
Padhye), for the Appellants. 
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Mr. G. N. Thakor^ (with him Mr. G. B. 
Chitale)f for Respondent No. 1. 

Patkar, Actgr* C. J.— This was a suit 
brought by the plaintiffs to recover posses- 
sion of the property in suit by inheritance 
to their grandmother, Parvatibai, the 
widow of Pandurang, who died in the year 
1924. Defendant No. 1 is the brother and 
defendant No. 2 is the nephew of Pandur- 
ang the husband of Parvatibai. 

On January 21, 1922, there was a deed 
of partition. Ex. 38, between Parvatibai 
on the one hand and defendants Nos. I and 
2 on the other, under which outstandings 
to the extent of Rs. 2,100 were allotted 
to the widow and she had to pay debts 
amounting to Rs. 1,501) to the creditors. The 
widow, therefore, got property woth Ks. bOO. 
The defendants, on the other hand, got pro- 
perty worth Rs. 1,133 subject to the 
liability to maintain Rukhmabai, another 
widow in the family. The material por- 
tion of the document is as follows : — 

“Wo hereby declare that we have no right, title 
and interest whatsoorer in the said property under 
any circumstances whether you adopt a eon and 
give it to him or whether you give it to your daugh- 
ter or whether you alienate to anybody in any way 
as full owner thereof. 

Parvatibai purchased the equity of re- 
demptiou in the property in suit which 
was mortgaged to the family, and paid off 
the sub-mortgage in favour of a stranger 
out of her own separate property, and en- 
joyed the property as full owner from 1802 
till her death in 1921. 

The learned Subordinate Judge held on 
the construction of the document that 
Parvatibai was at liberty to bestow the 
property on her daughter or to dispose of 
it as owner in any way she liked, and 
that the executants had no right whatever 
over the property and that the document 
conferred, in terms, an absolute estate 
upon Parvatibai in the share allotted to 
her. He, therefore, came to the conclusion 
that the property was the absolute prop- 
erty of Parvatibai, and that the plaintiffs, 
her grand- daughters, were entitledito that 
property by inheritance and passed a 
decree in favour of the plaintiffs. 

On appeal, the learned District Judge 
agreed with the construction of the 
learned Subordinate Judge so far as the 
power of alienation was concerned, and 
held that Ex. 38 gave Parvatibai an ab- 
solute right over the properly, and that 
she could have alienated the same or 
given away the same to anyone, and that 
she could have willed it away at her 
pleMore, but he wae ol opinion that 
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property remained as the property held 
by Parvatibai as widow of Pandurang and 
inheritable by her husband’s heirs and not 
her atridhan heirs. 

On second appeal, Baker, J., was at first 
inclined to bold that the concluding 
paragraph of Ex. 38 erldenced a family 
arrangement referred to in Debi Mangal 
Praaad Singh v. Mahadeo Prasad Singh (2), 
but eventually came to the conclusion 
that the document, Bx. 38, should not be 
regarded as a family arrangement cn the 
ground that the defendants had no in- 
terest which they could transfer by way 
of gift or otherwise, and, therefore, agreed 
with the view of the lower Appellate 
Oourt. Plaintiffs have filed this Letters 
Patent Appeal. 

It is urged on behalf of the appellants 
that Ex, 38 is a partition-deed iu which 
an absolute estate is given to the widow 
and falls within the remarks of the Privy 
Oouncil in Debi Mangal Praaad Singh v. 
Mahadeo Praaad Singh (2). 

In construing the document, Ex. 38, we 
have to look to the circumstances existing 
in 1902, and not at the time of the pre- 
sent litigation. According to the docu- 
ment, Ex. 38, the property comprised in 
Bx. 38 was the self-acquired property of 
Pandurang. Pandurang had become 
separated from the defendants but the 
documents relating to the lands were taken 
in the name of the defendants, and it was 
agreed that the property of Pandurang 
should be partitioned between Pandurang’s 
widow, Parvatibai, and the defendants. 
Property to the extent of Rs. ' :;,100, sub- 
ject to the payment of debts of Rs. 1,510, 
was allotted to Parvatibai, and property 
worth Bs. 1,133 was allotted to the defend- 
ants subject to the right of maintenance 
of Rukhmabai. 

It is contended on behalf of the respon- 
dents that the defendants could not alter 
the devolution of inheritance so far as the 
property of Pandurang was concerned, and 
that the document merely evidences an 
agreement by the defendants not to dispute 
the alienations made by the widow Parva- 
tibai. 

The question depends on the construction 
of Ex. 38. Parvatibai, described as 
the full owner of the property, is given 
a right to alienate property by sale, or 
mortgage, or by any way whatsoever, and 
the defendants declared that they bad no 
right, title or interest under any circu- 
mstances, It has been held by the Privy 
Oouncil in the cases of Bhaidaa Shivdaa v. 


Bai Oulab (3), Shalig Ram v. Charanjit Lai 
(4), and Jagmohan Singh v. Sri Nath (5) 
that where there are words indicating that 
an absolute interest is given to the widow, 
she takes an absolute property. It was 
observed in the last case that there is no 
magic in the use of any particular words 
or form of words and the document must 
be construed as a whole and if it confers the 
estate out and out with no reservation, 
right of alienation, would be includ- 
ed even if not expressly conferred. 
In Ex. 38 the power of alienation 
is expressly conferred. These decisions 
relate to Wills or gifts in favour 
of a wife or widow. But in the 
case of a partition deed between a Hindu 
widow and the other male members of the 
family, it was held by the Privy Oouncil in 
Debi Mangal Praaad Singh v. Mahadeo 
Prasad Singh (2) that the estate a widow 
gets by right of inheritance stands on the 
same footing as the estate acquired on 
partition subject to this condition that the 
members of the joint family effecting the 
partition may agree that a portion of the 
property shall be transferred to the widow 
by way of absolute gift, as part of her 
atridhan, lo as to constitute a provision tor 
her atridhan heirs. If this document is 
construed to be a partition-deed, we think 
that the absolute estate conveyed under 
Ex. 38 would fall within the remarks of the 
Privy Oouncil at page. 131* in Debi Mangal 
Praaad Singh v. Mahadeo Praaad Singh (2). 
It is, however, contended on behalf of the 
respondents that the document is not, in 
fact, a partition-deed, that the property 
belonged to Parvatibai’s husband and the 
defendants had no right to give an absolute 
estate to the widow and had no right to 
alter the mode of devolution. 

I think, however, in the circumstances of 
the present case, as the deeds relating to 
these lands stood in the names of the defend- 
ants there was a dispute between the parties 
as to the title relating to this property, and 
the document evidences a family arrange- 

(3) 65 Ind. Caa. 974; 49 I. A, 1; 21 Horn. L. R. 551; 
26 0. W. N. 129; 15 L. W, 412; 20 A. L. J. 289; 42 M. 
L. J.385; 35 0. L. J. 314; 24 Bom. L. R. 551; 4G B. 153; 
A. I. R. 1922 P. 0. 193 (P. 0.) 

(4) 128 Ind. Caa. 265; 32 Bom L. R. 1578 at p. 1585; 
A. I. R. 1930 P C. 239; 31 0. W. N. 1073; 59 M. L. J. 
437; 32 L. \V.376; 7 O. W. N. 1069; 52 0. L. J. 466; 11 
Lah. 645; 31 P. L.R. 384 (P. C.) 

(5) 128 Ind. Caa. 270; 32 Bom. L. R. 1609; A. I. R. 
1930 P. 0. 253; 7 O \V. N. 922; 59 M. L, J. 446; 32 L. 
W. 605; (1930) M. W. N. 961; (1930) A. L. J. 1261; 35 
0. W. N. 4; 52 O. L J. 462 (P. C.) 

• Page of 39 I.A.-LA’d.J 
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ment which Bettledthe diBpute between the 
partieB and wbb binding on them. 

It is urged on behalf of the respondents 
that Bz. 38 cannot be construed to be a 
family arrangement, because the defend- 
ants had no right to the property and that 
the property belonged to Paryatibai's 
husband. When there is a settlement of a 
dispute or a family arrangeipent it must 
be construed as a settlement of the dispute 
between the parties in whom there is presu- 
med to be an antecedent title of some kind, 
according to the view taken by the Privy 
Oouncil in Rani Mewa Kunwar v. Hulas 
Kunwar (6) (page. 166)*:— 

**The compromiae ia baead on the assumption that 
there was an antecadent title of some kind in the 
parties, and tha agreement acknowledges and defines 
what that title is. The olaim does not rest on 
contract only, but upon a title to the land acknowle- 
dged and defined by the contract.” 

I may also refer in this connection to the 
case of Krishnaji v. Motilal (7). In Ram 
Charan Ramanuj Das v, Gobitida Ramanuj 
Das (8) it was held that when two parties 
enter into an agreement, whether it be of 
compromise or in some other respect, each 
procures the advantage of the agreement 
from the other, and no further advantage 
need be looked for to support the agreement. 
In the present case the defendants were not 
entitled to any property of Pandurang and 
under the agreement they were given 
property to the extent of Rs. 1,100, 
That, in our opinion, is BuflSioient con- 
sideration for the agreement on the part 
of the defendants to give an absolute 
title to the widow under Ex. 38, and the 
document, Ex. 38, in our opinion, under 
the circumstances of the present case, 
must be regarded as a family arrangement 
between the parties. The documents 
relating to the lands stood in the 
name of the defendants and this circums- 
tance would vest the apparent legal title in 
the defendants though the properties 
were the self-acquisitions of Pandu- 
rang, the husband of Parvatibai. There 
was, therefore, uncertainty as to the 
rights of the rival claimants, and 
Ex. 31 composed the disputes between 
the parties and must be considered as a 
family arrangement by a settlement based 

(I) 1 L A 157; 13 B. L. K. 312; 3 Bar P. 0. J 354* 
Rafique A Jackson e P. O. No. 27 (P. 0.) ' 

(7) 122 Ind. Cas. 66; 31 Bom. L. R. 476; A. I R 1929 
Bam. 337; Ind. Rul. (1930) Bom. 98. 

(8) 114 Ind. Gas. 571; Si Bom. L. R. 715 at n 7l< 

A. I. R. 1929 P, 0. 85; 33 0. W. N. 348; 29 h.^' 421 
49 O. L. J. 321; (1929) A L. J. 414; 58 11 L J ' 63 
(1929) M. W. N. 427 (P. 0.). . 

* P*g6 ot 1 1. A.— [hid.} ^ 


on the acknowledgment of a pre-existing 
title in the partiee to the document. 
There was no intention to alter the devolu- 
tion of the estate as at the date of the 
docnment Dwarkabai, the daughter of 
Pandurang, was living and would have 
succeeded to the property in any eve^nt. 
We think, therefore, that the estate which 
was given to the widow under Bx. 38 was 
an absolute estate and formed part of her 
stridhan, and, therefore, the plaintiffs as the 
granddaughters of Parvatibai are entitled 
to succeed to this property in preference 
to the defendants who are the reversioners. 

With regard to the house in suit, it has 
been found by the learned Subordinate 
Judge that it was acquired by Parvatibai 
out of her own funds, and it appears from 
the evidence that he was in possession of 
independent means. We think that the 
view taken by the learned Subordinate 
Judge is right, and we would, therefore, 
reverse the decree of the lower Appellate 
Court and restore that of the Subordinate 
Judge with costs throughout ou the res- 
pondents. 

Murphy, J. — The question to decide 
is, who IS the heir of Parvatibai who died 
in 1U21, and the answer depends on the 
character of the property and the parties’ 
previous dealing with it, for if it is stridhan 
It should go to her grand- daughters, aud if 
not to the defendants, the reversioners of 
Parvati’s deceased husband. 

It appears that on Parvati's husband’s 
death the greater portion of the property 
stood in the defendants’ names was in their 
possession, and had been long enjoyed by 
them. It is obvious that as against the 
widow they were in a strong position. 
There is no direct evidence as to what 
happened, but it must have been what is 
clearly brought out by Ex. 38. This docu- 
ment opens with admissions made by 
defendants, much against their interest, in 
view of the facts I have mentioned in con- 
nection with their relation to the property. 
They admit that the property had been 
self-acquired by Parvatibai’s husband, that 
he was separate from them, his brothers, at 
his death and that they had themselves no 
interest. It then recites an agreement to 
divide it with the widow, the greater part 
going to the defendants, while they recog- 
nise the widow’s right to the remain- 
der, to be dealt with as her 
absolute property, and not as widow’s 
estate. At the time, the heir was 
Paivatibai’s daughter Dwarkabai, but since 
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her death in 19 11, Dwarkabai's daughters 
can only inherit her stridhan. 

The original Court's view was that, by 
the agreement, the defendants had under- 
taken to allow the property going to Par- 
vatibai to be hers absolutely, so far as they 
were concerned, and decreed the suit. The 
learned District J udge took another view, 
and reversed the decree holding that, though 
Parvatibai might have disposed of it in 
her lifetime, it remained the estate of her 
husband during her widowhood, and on her 
death revertedj to his heirs. My learned 
brother. Baker, upheld this view on second 
appeal, but gave leave to appeal to a Bench, 
Hie view was that defendants had original- 
ly no interest to give away, and could, 
therefore, confer nothing on Parvatibai. 
But actually they had a paper title, docu- 
ments and possession. It seems to me that 
the admissions in Ex. 38 were really part of 
a price for what they got, and the position 
really was that in consideration of getting 
a present portion they undertook to waive 
any right they might acquire in future as 
reversioners— that is, so far as they were 
concerned, to recognise that it became 
Parvatibai’s absolutely. The terms of the 
instrument are very wide and as things have 
turned out, though the reversion was then a 
possibility it has now opened, and it seems 
to me that the case falls within the explana* 
tion in Debi Mangal Prasad Singh v. 
MdhadcQ Prasad Singh (2). It is not, I 
think, a question of altering the devolution 
of property, only of an agreement for con- 
sideration not to claim the portion reserved 
to Parvatibai as reversioners, should the 
reversion open out and as such, I think, a 
perfectly legal settlement, 

1 agree with the learned Subordinate 
Judge’s judgment whose decree should be 
restored and the appeal allowed, 
a. Appeal allowed^ 


BOMBAY HIGH COURT, 

Civil Application No. 103S of 1930. 

July 13, 1931. 

Patkae iND Murphy, JJ. 

BAI MANQU ANH oTHBEs — A pplicants 
versus 

Tbb bharatkhand cotton mills 

Co. Ltd.,— Opponents. 

Civil Procedure Code (Act V of 1908j, 8, 109— Letters 
Patent (Bombay High Court), cl. 39— Privy Council, 
leave to appeal to — High Court decree in pursuance of 
directions from Privy Council’^ Application for leave 
o^apptalj whether competent 


Where the High Court in pursuance of the directions 
given by the Privy Council takes account between tho 
parties and passes a decree on the basis of those 
accounts, an application for leave to appeal against 
such decree is not competent either under s. 109, 
Civil Procedure Code, or cl. 39 of the Letters Patent 
of the Bombay High Court as the decree cannot be 
said to have been passed on appeal to the High Court, 
[p. 185, col. 1.] 

Clause 39 of the Letters Patent first refers to a 
final judgment, decree or order made on appeal i. e, 
made on appeal on tho Original Side or under the 
Civil Procedure Code, or appeals from the mofussil 
and the latter part of cl. 39 refers to a final judg- 
ment, decree or order of the High Court in the exer- 
cise of its original jurisdiction made by individual 
Judges of tho High Court or by a Division Bench 
from which an appeal does not lie to the High Court 
under cl. 15 of the Letters Patent, [ibid.] 

Mr. B. J. Deaai (with him Mr. R. G, Rao), 
for the Applicant. 

Mr. G. N. Thakor (with him Mr. B, J. 
Thakor), for the Opponents. 

Patkap. J.-.-Thi8 ie an application for 
leave to appeal to the Privy Council from the 
decision of the High Court after taking 
accounts in pureuanceof the directions given 
by their Lordships of the Privy Council. 

The appeal to the Privy Council arose in 
connection with certain suits brought by 
one Kevaldas and his family and subse- 
quently one Tulsidas to enforce certain 
aeposit receipts given by the 
company on October 31, 1911. Kevaldas 
alleged that he agreed with the company to 
have preference shares allotted to him to 
the extent of the face value of the debts 
owing by the company to him and bis 
nominees represented by the amount of the 
deposit receipts, with accrued interest and 
some addition to current account which was 
incurred between October 31, 1911, and the 
actual date of bis resignation. The 
company contended that there was no 
binding agreement in that behalf and that 
in any event there was due to the company 
a sum exceeding the amount of the receipts 
and that no money was due to him on the 
cross claim of the company. 

The Subordinate Judge found in favour 
of Kevaldas that there was a binding agree- 
ment to allot preference shares in satisfaction 
of the debt substantially represented by the 
deposit receipts and decreed specific 
performance accordingly. The High Court 
found against Kevaldas on both the points. 
The Privy Council held that at most the 
alleged contract with reference to the 
preference shares was mainly to satisfy a 
just claim, and if Kevaldas by reason of the 
cross claim had really nothing due to him, 
he was not entitled to the issue of preference 
shares, and inasmuch as the balance was in 
favour of the compemy, the suit failed. 
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The Privy Ooancil after confirming the 
finding of the High Court that the company 
was entitled to recover repayment of the 
aum paid to Tuleidae, viz , Rs, 86,000, the 
parties were given an opportunity of agree* 
ing to the figures if possible on the footing 
of the view expressed. All the parties agreed 
to the convenient procedure of expressing in 
one decree the financial result of the 
relations between the parties including the 
decrees standing against each party, and 
though the appellant substantially failed, 
the decree of the High Court was varied, 
and the High Court was directed to take an 
account to ascertain bow much should be 
credited to Kevaldas in respect of the 
amount of the deposit receipts with interest 
and in respect of the dividends claimed to 
be deducted by the respondents in the 
execution schedule, the dividends to be 
credited as they fell due with interest, if 
any interest was payable under the articles. 
On the other hand, the company were 
entitled to be credited with the payment to 
Tulsidas and to the decree of Re. 1,46,453, 
with interest less the sums realised in 
execution. Marten, 0. J. and Murphy, J., 
thereupon, on April 1, 1980, gave certain 
directions to the Commissioner as to the 
manner in which the account should be taken, 
and on April 14, confirmed the Commis* 
sioner's report and directed the plaintiff to 
pay to the defendant company the sum of 
Rs. 1,33,723-6 10 with interest at six per 
cent, from March 31, 1930. The final 
decree passed by the High Court, therefore, 
in pursuance of the directions given by the 
Privy Council to take an account between 
the parties. 

It is urged on behalf of the opponents 
that the application for leave to appeal to 
the Privy Council does not fall under s. 109, 
cl. (a), of the Civil Procedure Code, as it is 
not a judgment, decree or order passed on 
appeal by the High Court, nor does it fall 
under cl. 39 of the Letters Patent on the 
ground that it is not a final judgment, 
decree or order of the High Court made on 
appeal. It is contended on behalf of the 
applicants that though the decision of the 
High Court is not a judgment, decree or 
order passed on appeal within the meaning 
of B. 109, ol. (a), or the first part of cl. 39 of 
the Letters Patent, it is a final judgment, 
decree or order of a Division Court from 
which an appeal shall not lie to the said 
High Court under the provisions contained 
in ol. 15 of the Letters Patent, and, there- 
fore, an appeal would lie to the Privy 
Oounoil on the ground that it is affinal 


decree or order passed in appeal, though 
not strictly on appeal, by the High Court. 

The decree passed by the High Court is 
in pursuance of the directions of the Privy 
Council and is not passed on appeal by the 
High Court. If the High Court had sent 
down the case to the Subordinate Judge for 
disposal, and an appeal had been filed by 
any of the parties against the decision of 
the Subordinate Judge, the judgment or 
decree passed by the High Court would 
have been a judgment or decree passed on 
appeal. A judgment, decree or order 
passed by the High Court in its appellate 
jurisdiction is not necessarily a judgment, 
decree or order passed on appeal. 

The question is discussed in the case of 
Secretary of State for India in Council v, 
British India Steam Navigation Company 
(1). The relationship of a superior and 
inferior Court and the power on the part of 
the former to review the decisions of the 
latter must be present in order to constitute 
jurisdiction on appeal: see Chappan v. 
Moidin Kutti (2). We are not concerned 
here with the precise point decided in these 
cases to the effect that an order passed by 
the High Court in the exercise of the revi* 
sional jurisdiction was an order made on 
appeal within the meaning of ol. 39 of the 
Letters Patent. 

In Wharton’s Law Lexicon, 13th Edition, 
“appeal" is defined as the judicial examina- 
tion of the decision by a higher Court of 
the decision of an inferior Court, Accord- 
ing to Stroud’s Judicial Dictionary, Vol. 1, 
page 98, 

“an appeal is the right entering a superior Oourt 
and invoking its aid and interposition to redress the 
error ef the Oourt below.” 

See Attorney-General v. Sillem (3). 

In the present case the order passed by 
the High Oourt was in pursuance of the 
directions given by the Privy Council and 
was not passed in any proceedings taken 
by the parties in order to review or modify 
the decision of an inferior Oourt. In Rajah 
Enact Rossein v. Ranee Rowshun Jahan 
(4) a distinction is made between a final 
judgment, decree or order made in the 
exercise of the appellate jurisdiction and 
one made on appeal, and it was held that 
an order made, by a High Oourt in an appli- 
cation to review its judgment in a case 
of appeal to the Privy Council previously 

(1) 9 Ind. Css. 183; 13 0. L. J. 80 at pp. 93-97; 15 0. 
W. N. 848. 

(2) 22 M. 68 atp. 80; 8 M. L. J. 231 (F. B.) 

(3) (1864) 10 H. L. O. 704 atp. 724; IS Jar. 446; 
10 L. T. 434. 

(4) IS W. R. 1; 1 B. L.B. M(P.B.). 
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heard was not an order made on appeal 
within the meaning of ol. 39 of the Charter 
BO as to enable the Court to admit an 
appeal against such order to Her Majesty 
in Council. A similar view was taken in 
Sunder Koer v. Chandishwar Proaad Singh 
(5). 

1 think, therefore, that the judgment, 
decree or order from which the application 
lor leave to appeal is made in the present 
case is not one made on appeal though it 
was made in its appellate jurisdiction in 
pursuance of the directions given by the 
Privy Council presumbly with the consent 
of both the parties. The application, does 
not, therefore, fall under s, 109, cl. (a), of 
the Civil Procedure Code, or the first part 
of cl. 39 of the Letters Patent. 

This position is not seriously contested 
on behalf of the applicants, but it is con- 
tended on their behalf that the judgment, 
decree or order of the Court in the present 
case was a final judgment, decree or order 
of a Division Court from which an appeal 
does not lie to the said High Court 
under the provisions contained in cl. 15. 
1 think that cl. 39 of the Letters Patent 
first refers to a final judgment, decree or 
order made on appeal i. e., made on appeal 
on the Original Side or under the Civil 
Procedure Code on appeals from the 
mofusail, and the latter part of ol. 39 refers 
to a final judgment, decree or order of 
the said High Court in the exercise of its 
original jurisdiction nnade by individual 
Judges of the High Court or by a Division 
Bench from which an appeal does not lie 
to the said High Court under cl. 15 of 
the Letters Patent. It is contended on be- 
half of the applicants that cl. 39 deals 
with three categories of cases, first, a j udg- 
ment, decree or order made on appeal; 
secondly, made in exercise of its original 
jurisdiction, and, thirdly, by a Division 
Court from which no appeal lies under 
cl. 15 of the Letters Patent, and it is, 
therefore, contended that though the pre- 
sent judgment, decree or order is not passed 
on appeal, it is a judgment, decree or order 
of a Division Court from which no appeal 
lies under ol. 15 of the Letters Patent. 1 
think that cl. 39 deals only with two 
categories of oases, first, judgment, decree 
or order made on appeal, and, secondly, 
made in exercise of original jurisdiction 
whether by individual Judges or by a 
Division Court from which no appeal lies 
under cl. 15 of the Letters Patent. This 
view is consistent with the decision in 

( 5 ) 30 0 . 679 . 


An Attorney, In re (6), where it was held 
that cl. 39 of the Letters Patent empowers 
the High Court to declare the fitness of 
an appeal to the Privy Council in any 
matter not being of criminal jurisdiction, if 
it is a final judgment, decree or order of the 
Court made on appeal or in exercise ol orgi- 
nal jurisdiction. 

I think, therefore, that the present appli- 
cation does not fall either under ol. (a) of 
B. 109 of the Civil Procedure Code or ol. 39 
of the Letters Patent. The only remedy, 
in my opinion, for the applicants is to 
apply for special leave to appeal to the 
Privy Council. 

For these reasons I would discharge the 
rule with costs. 

Murphy, J.— The first question in this 
application is whether under the provisions 
regulating appeals to His Majesty’s Privy 
Council we have power to grant leave to the 
petitioners. 

These proceedings are the last tangle of 
a web of litigation in which one Kevaldas, 
formerly the agent of the Bharatkhand 
Cotton Mills at Ahmedabad, has involv- 
ed himself and the Mill. The many dis- 
putes have been going on since 1909. 
They culminated in three appeals to His 
Majesty in Council which were consolidat- 
ed into Privy Council AppeaDNo. 119 of 
1927, and were disposed of by their Lord- 
ships on November 1, 1929, the result being 
a variation of this Court's decrees, by de- 
leting paras. 2 and 5 of the final one. As 
their Lordships were unable to obtain the 
precise figures to find place in the 
final decree, they were pleased 
to direct that this was a task which must 
devolve on the Courts in India and the 
matter so came before a Division Bench 
of this Court of which I was a member, 
judgment being delivered by the Honour- 
able the Chief Justice (Sir Amberson 
Marten) on April J, 1930 and April 14, 
1930 — the second judgment being on the 
report of the Commissioner lor taking 
accounts. The main points arising for 
decision then were, whether a sum of 
Rs. 47,672 recovered in execution in March, 
1920, should be paid towards principal, or 
go to reduction of interest, the decision 
being in favour of the second alternative; 
whether interest should be allowed on 
dividends, a question decided in the nega- 
tive ; and, lastly, whether interest on the 
deposit receipts should be simple or com- 
pound, the answer given being that it should 
be simple. 

(6) 29 Ihd. Om. 834; 41 0. 734; 19 0. W.N. 598. 
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Laatly, it was decided that the accounts 
on these lines should be taken by the 
Oommiesioner of this Court. Accounts 
were accordingly taken and the Court 
adopted the learned Commissioner’s report, 
and made a decree for Rs. 1,33,723-6-10. 
These findings are the petitioner’s 
grierance, expressed in a petition 
covering fifty-one paragraphs. Seth 
Kevaldas did not appear before the Com- 
missioner, for reasons stated in the petition, 
and those proceedings were ex parte. 

Mr. B. J. Desai for the petitioners has 
frankly admitted that owing to the nature 
of the proceeding in this Court, the ques- 
tion whether petitioners have a further 
right of appeal, or not, is not free from 
doubt ; and we have not been able to find a 
precedent. 

The provisions of ss. 109 and 110 of the 
Civil Procedure Code cover orders passed 
“on appeal.’’ The decree in question was 
made under the direction of their Lord- 
ships of the Privy Council in pursuance 
of that Court’s decree, and did not come 
before this Court “on appeal,’’ it having 
already dealt with the matter on appeal. 
Mr. Desai accordingly leans more towards 
making out his clients’ right to be grant- 
ed leave by cl. 39 of the Letters Patent. 
Prima facie, the provisions of cl, 39 apply 
to proceedings on the Original Side of 
this Court rather than to matters coming 
to it from the District and Subordinate 
Courts in the Presidency, aa does this 
one— but this objection is probably not 
insuperable. 

Sections 109 and 110 seem tome clearly 
not to apply. This Court’s decree does 
not fall under cl. (&) and cannot come 
within cl. (a) for it was not I passed “on 
appeal’’ unless we hold that it is really a 
continuation of the three original appeals, 
which, in view of the intervening decree of a 
higher Court, cannot be the case. In a sense, 
it may be said to be a final decree,a prelimi- 
nary one only having been made by His 
Majesty’s Priyy Council ; but hero again it 
is not on appeal. I believe the case does 
not fall under cl. (c) either. 

The provisions of cl. 39 of the Letters 
Patent are as follows, omitting now un- 
necessary expressions and phrases : — 

“may appeal to 'Us,.„iaany matter„.from any final 
jttdgMant, decree, or order of the [said High Court... 
made on appeal, and from any final judgment, 
decree, or ordar made in the exercise of original 
jurisdiction by Judges of the said High Court, or 
of any Division Court, from which an apjieaK shall 
not lie to the High Court under the provisions con- 
tained^ in the fifteenth clause of these presents." 


Mr. Desai’s argument has been that 
there are three classes of cases contemplat- 
ed : 

(i) orders made on appeal, 

(it) in exercise of original jurisdiction, 
(iii) in exerciso of either original or 
appellate jurisdiction by a Division Court 
from which there is no appeal to the High 
Court. 

He would bring this order within the 
last class, and so base the petition now in 
question. 

1 think that the clause cannot be read 
in this way — the plain intention of the 
clause is — I believe — to make provision for 
two classes of cases only, and the third 
class can only be extracted from it by read- 
ing in what is not there, for the expression 
“made in the exercise of original jurisdic- 
tion’’ appears to govern the following clause 
“or by any Division Court,” which is not, I 
think, a third term, importing orders not 
made on appeal or in the exercise of original 
jurisdiction, .but all other orders, whe- 
ther in the first, or second class made by 
a Division Court. Had this been the 
intention it would have been easy to ex- 
press it clearly otherwise, and since it has 
not been done, I must conclude that it was 
not the object of the Letters Patent. 

I agree, therefore, with the order pro- 
pounded by my learned .brother Patkar, J. 

B. L. Rule discharged. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 303 of 192S. 

March 26, 1931. 

BbaDMONT, 0. J. AND MdBPHY, J. 

OHATRABHUJ TUL9IR AM MAR WADI 
— Plaintiff — Afpbllant 
versus 

AMBARSING HARJI and otbbbs 
— Dbebnoamts — Rbspondbnt.i 

( Civil Procedure Cede (Act V of 1908), t. Sl,—Interett 
subsequent to date of suit — Power to award though not 
claimed in plaint. 

Having regard to the terms of s. 34, Civil. Procedure 
Cede, the Court has power to award interest after 
suit whether claimed specifically in the plaint or 
not. 

First Appeal against a decision of the 
First Claes Subordinate Judge at Dhulia. 

Mr. Oka, (with him Mr. A. A. Adarkar 
for Mr. M. V. Bhat), for the Appellant. 

J udsmsnt — This is an appeal from an 
order of the First Class Subordinate Judge 
of Dhulia. Ihe plaintiff was suing on the 
promissory note for a sum of Rs. 6,725 and 
interest at 12 per cent, per annum. The 
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learned Judge gave judgment for the plaint- 
iff holding that the amount claimed on the 
promissory note had been advanced in cash 
and not as the defendants contended mere- 
ly in account and at the end of his judg- 
ment he eays:-;'*'Since the plaintiff has not 
claimed any interest subsequent to the 
date of the suit, I pass no order for the 
payment of any such interest to him.” 
Then the actual order he makes is that the 
defendants do pay to the plaintiff the 
amount claimed and costs by annual instal- 
ments of Be. 900 each and then there are 
provisions as to the dates of payment of 
the instalments and as to what is to 
happen if default is made. The judgment 
was given on November 8, 19;i!7, and ap- 
parently on November 15, 1927, the Pleader 
for the plaintiff made an application to the 
learned Judge to alter his order in respect 
of interest after suit. The plaintiff’s case 
was that it was intended that interest after 
suit should be asked for in the plaint and 
such interest would have been asked but 
for a mistake of the Pleader’s clerk in copy- 
ing the plaint. The application was heard 
by the learned Judge on February 19, 1928 
and he then says:— “It is a pity that the 
applicant’s Pleader did not read the plaint 
before he filed it in Court or while the 
evidence was being recorded. Had he 
taken care to read the plaint at least when 
the evidence was being recorded and made 
even an oral request to the Court that his 
client desired to claim subsequent interest 
also and that the same might be awarded 
by the Court, the Court would certainly 
have considered that request.” Then the 
learned Judge goes on to point out that 
interest subsequent to the date of the suit 
is discretionary and he says he has exer- 
cised his discretion against the plaintiff 
and that be has no power to alter his order 
and that if the applicant is not satisfied, 
his remedy lies in appeal. But it is to be 
noticed that the learned Judge does not 
say in bis supplemental judgment that bad 
he appreciated that he had power to give 
interest subsequent to suit, though not 
asked for in the plaint, he would have done 
so at any particular rate. Had he said that, 
it would have helped us in dealing with 
this matter. If the learned Judge meant 
to say by bis original judgment that he 
had no jurisdiction to grant interest after 
the suit because it was not asked for in the 
plaint, I think he was wrong because it 
seems to me that having regard to the 
terms of s. 34 of the Civil Procedure Code 
the Court has power to give interest efter 
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suit whether claimed specifically in the 
plaint or not. But that is not the fair result 
of the original and supplemental judgments. 
I think the learned Judge exercised his 
discretion, and in so doing took into account 
the fact that interest after suit had not 
been claimed. I do not think that he meant 
to say that his sole reason for refusing in- 
terest after suit was that it was not claimed 
and that he would have given it had it been 
claimed. The defendants were agricul- 
turists and the order for payment is by in- 
stalments and I am not satisfied that the 
learned Judge would have made the same 
order for payment by instalments if he had 
been awarding interest after suit. The 
matter is a discretionary one and I do not 
think there is any ground here on which 
we can properly interfere with the discre- 
tion exercised by the learned Judge. The 
appeal, therefore, must be dismissed. 

A. Appeal dismiaaed. 


BOMBAY HIGH COURT. 

Criminal Application No. 202 of 1931. 
August 10, 193 1. 

BbAUMONT, C. J. and BiRLBB, J. 
HARl MORB8HVAR J08HI— 
Fbtitionbb 

VCVBU8 

EMPEROR — Oppositb Party. 

Criminal Procedure Code (Act V of 1S98), Sch, 7J— 
Penal Code (Act XLV of 1860)^ a, 1H-A-— Sedition 
c<we, trial of — Courts competent to try — Magiatrate*ai 
discretion aa to forum •/ trial—Conaidaration govern^ 
ing discretion— Interference with Magistrate's diacre-* 
tion by High Court — Accused^ right of. 

Under the Criminal Procedure Code, Sch. II an 
offence under s. 124-A, Penal Code, is triable by *tho 
Court of Session, Chif f Presidency Magi8trate,Di8triet 
Magistrate or a Magistrate of the first class speoially 
empowered. The Magistrate has a discretion to deci^ 
in what way the case shall be tried having 
regard to tho alternatives given by the schedule. 
Tho Magistrate must have regard to the im- 
portance of the case and to the fact that tho maxi- 
mum penalty under the ssetion is transportation for 
life. He must consider also whether it he sends the 
case to tho Court of Session there will be Jury or 
assessors and in that connection he may consider 
which of the two tribunals his own or the Court of 
Session is tho more satisfactory tribunal for deciding 
the case. Though the Magistrate’s discretion is subje^ 
to review bv High Court, the High Court will not 
interfere with his discretion except on certain definite 
grounds. Emperor v. Krishna ji Prabhakar (1). com- 
mented upon, [p 188, col. 1.] 

The Legislature does not provide that in every case 
in which the trial at Sessions will enable the accused 
to have a Jury he is entitled to that privileire fn 
188, col. 2J . IP. 

Mr. Munahi (with him Messrs. Manilal 
Kher, Ambalal and K. N.'Dfiarap,) for the 
Applicant, 
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Mr. P. B. Shingne, Qoyeriiment Pleader, 
for the Crown. 

Beaumont, C. J. — In this case the 
petitioner is about to be charged under 
e. 124 A of the Indian Penal Code, the 
nature of the offence being that be made 
a speech in which it is alleged that there 
were seditious passages, and he now applies 
that the First Claes Magistrate, Alibag, 
in whose Court the case is pending, may 
be ordered to commit the case to the Court 
of Session at Thana for trial. 

Now, under Sch. II to the Criminal Pro- 
cedure Code it is provided that the method 
of trial lor offences under s, 124-A may 
be either the Court of Session, Chief Presi- 
dency Magistrate, District Magis- 
trate or Magistrate of the First Class 

specially empowered by the Local 

Government in that behalf. In the 

present case the matter has been inquired 
into by a Magistrate of the First Class 
specially empowered by the Local Govern- 
ment at Alibag, and he has expressed the 
view that if he thinks a prima -facie case 
is made out against the accused he will 
frame a charge and try the case himself. 
Now, it seems to me that under the Criminal 
Procedure Code the Magistrate has a dis- 
cretion to decide in what]way the case shall 
be tried having regard to the alternatives 

iven by the schedule. No doubt that 

isoretion must be exercised in a judicial 
manner. The Magistrate must have regard 
to the importance of the case and to the 
fact that the maximum penalty under the 
section is transportation for life, though 
if he tries the accused himself he cannot 
give a longer term of imprisonment than 
two years. He must consider no doubt 
also whether if he sends the case to the 
Court of Session there will be Jury or 
assessors and in that connection he may 
consider which of the two tribunals, his 
own Court or the Sessions Court is the 
more satisfactory tribunal for deciding the 
case. No doubt also his discretion is 
subject to review by the High Court. But 
if we are asked to review the Magistrate’s 
discretion we can only do so on certain 
definite grounds, and as far as I can see, 
no grounds are suggested in this case 
which would not apply to practically every 
case under e. 124-A. 

We were much pressed with the decision 
of this Court in Emperor v. Kriahnaji 
Prabkakar (1). In that case the seditious 

(1) 119 Ind. Om. 666: 53 B. 611; 3l Bom. L. R. 602; 
A. I R. 1929 Bom. 313; 30 Or. L. J. 1090; lad. Rul. 
(1929) Bom. 538. 


statement had been published in the 
accused’s newspaper which had a very wide 
circulation, and therefore, on the facts the 
case is distinguishable from the present 
case. Both the learned Judges who decid- 
ed that case disclaimed the intention of 
laying down a rule that in every case under 
s. 124-A the proper tribunal was a Sessions 
Court. But with all deference to the 
learned Judges 1 am bound to say that 
some of their reasons seem to me to tend 
to that result. They rely, for instance, on 
the fact that under s. 124-A the maximum 
penalty is transportation for life, and they 
express the view that a Jury is the more 
appropriate tribunal for cases under the 
section. We have, however, to face the 
fact that the Legislature has not seen fit to 
provide that in every case in which the 
trial at Sessions will enable the accused 
to have a Jury he is to be entitled to that 
privilege. It seems to me that if we inter- 
fere with the discretion which the learned 
Magistrate has exercised in this case we 
shall in effect be striking out of the sche- 
dule of the Code the provision that offences 
under s. 124-A may be tried by a Magistrate. 

We have no jurisdiction to do that, and, 
in my opinion, there is no ground on which 
we can interfere with the discretion of the 
Magistrate. The application is, therefore, 
dismissed. 

Baplee* J*— 1 agree. Mr. Munshi’s 
first argument was that the accused, who 
is an editor of a newspaper and a publicist 
of some distinction in Maharashtra should 
be given the benefit of a Jury trial on that 
account. I cannot agree with him that the 
position in life of an accused person should 
weigh with us in any way. 

His second argument was that a Jury 
will be better able to understand the case 
since its decision will depend upon the 
interpretation of speeches and an estimate 
of the probable effect which the words 
used by the accused if they are proved to 
have been used by him, must have had on 
the general public. This argument, too, 
1 cannot accept. It seem to me, from my 
experience of Juries in the mofuaail that 
a trained First Glass Magistrate ,of experi- 
ence is far more likely to be able to under- 
stand the evidence and to interpret it 
correctly than a chance collection of gentle- 
men who have no training in such matters. 

The real question in these matters is, 
in which Court will there be the fairer 
trial, or rather, as the onus is on the 
applicant, whether it is likely that the trial 
before the First Glass Magistrate, Alibag, 
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will be at all uafair? This, I take it, 
is the real reason for his application. Mr. 
Munshi very properly has not said any- 
thing against the Magistrate, but after all 
the Magistrate is a Oovernmeut servant, 
and in a case in which Government are 
peculiarly concerned, naturally an accused 
person may have some apprehension that 
there will be some bias in favour of the 
Government in the mind of the Magistrate. 
This view I can sympathize with, but in 
my opinion it cannot prevail. We must 
take the law as it stands and the law is 
that a case of this nature may be tried 
by a First Glass Magistrate, a Government 
servant, in spite of the fact that in all such 
oases Government are directly interested. 
There is no provision for a J ury trial as 
no doubt there would have been, had the 
Legislature thought that in such cases an 
accused person should be given the benefit 
of trial by a Jury of his own countrymen. 
For this reason I agree with his Lordship 
the Chief J ustice that we cannot accede to 
the request of the applicant. 

B. L. Application rejected. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 29a of la26. 

September 16, 1930. 

Pateab and Bboomfibld, JJ. 

THH SECRETARY op STATE fob 
IN DI A— Dbfkndant— Apphllant 
versus 

HU8ENABU DAUDBHAI 

AND ANOTflBtt— P laintiffs— Rbsponobnts. 

Bombay Revenue Jurisdiction Act (X of 1876), s. 11 
— Scope and object of — *Fact\ meaning of — Order by 
City Survey Ojjicer whether an act- Civil suit^ when 
lies. 

Section 11, Bombay Revenue Jurisdiction Act, is 
applicable to an order or decision of a City Survey 
Officer. The word ‘act’ in s. 11 of the Act is wide 
enough to cover a judicial or a <?acwi- judicial act 
i.e , the passing of an order or decision by a Revenue 
Officer, [p. 189, col. 2.] 

Section 11 requires that all appeals allowed by law 
must be availed of before a civil suit can be filed 
for the object of the section is to protect the Govern- 
ment from being exposed to law suits out of the 
orders of its subordinate officers before its superior 
officers have been afforded the opportunity of con- 
sidering and it may be, of disallowing the executive 
orders of its subordinate officials. [i6id.] 

Where an order by a City Survey Officer has been 
confirmed on appeal to the Collector, a civil suit is 
competent for no further appeal to Commissioner is 
necessary to be filed in such cases, [p# 191, cols. 1 & 2.] 

First Appeal from the decision of the 
District Judge. Broach and Pauch 
Mahals in Civil Suit No. 15 of 1935. 


Mr. B. G. Rao, Assistaut Govemmeut 
Pleader, for the Appellant. 

Mr. A. A. Adarkar, for Mr. M, H. Mehta, 
for the Respondente. 

Patkar, J.— The question urged ou 
behalf of the appellant in these appeals is 
whether the suits are barred under s. 11 of 
the Bombay Revenue Jurisdiotiou Act X of 
1876. The learned District Judge held 
that s. 11 of the Bombay Revenue Jnrisdio* 
tioD Act did not apply because s. 11 con* 
templates an act* i. e., a positive act of dis- 
possession and would not cover an order or 
decision by the City Survey Officer. We 
think the learned District Judge erred in 
holding that the section did not apply to 
an order or decision by the City Survey 
OflBcer. The word ‘‘act” is wide 
enough to cover a judicial or a quati- 
judioial act. viz., the passing of an order or 
decision by a Revenue Officer. Section 11 
of the Bombay Revenue Jurisdiction Act 
contemplates the presentation of all such 
appeals allowed by law before bringing the 
suit. All such appeals would refer to appeals 
against the act or omission. Section 2b3 of 
the Bombay Land Revenue Oode, Bombay 
Act V of 1879, prescribes an appeal against 
the decision or order passed by a Revenue 
Officer. Section 11 of the Bombay Revenue 
Jurisdiction Act would be rendered nugat- 
ory if the coutentiou that act does not 
include an order or decision were accepted. 
In Natha bin Naroji v. Secretary of 
State for India (1), it was held that passing 
an order is clearly an act and so comes 
within the provision of s. 11 of the Bombay 
Revenue Jurisdiction Act. The section is 
not a complex statute of limitation for 
protection of Government, but the object, 
as stated iu Ranchod v. Secretary of State 
for India (2) is to protect Government 
from being exposed to law suits arising out 
of the orders of its subordinate officers 
before its superior officers have been 
afforded the opportunity of considering, 
and, it may be, of disallowing the executive 
orders of its subordinate officials. 

li Dayal v. Secretary of State (3), where 
a suit was filed for reversal of order of the 
Oollector directing removal of an encroach- 
ment and for an injunction, it was held that 
the omission to file an appeal from the 
Oollector’s order to tbs Revenue Commis- 
sioner or Government barred the suit under 
s. 11 of the Bombay Revenue Jurisdiction 
Act. 

(1) (1896) P. J. 341. 

(2) 22 B. 583 at p. 587. 

(3) 59 Ind, Oas, 122; 22 B. 1089. 
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la Sakharam V. Sieretary of State (4) 
it was held that e.ll oftheBombayReF- 
enue Jurisdiction Act did not apply in the 
ciroumstancee of that case, because the Mt 
or omission which was the cause of action 
was not an order or decision in respect of 
which there was a right of appeal under 
the Bombay Land Revenue Code. The 
result would have been different if the act 
was an order or decision against which 
there was a right of appeal. As a matter of 
fact, appeals had been presented though 
beyond the period of sixty days, and it 
would appear from page 33i* that the 
District Judge felt that he would not be 
justified in relying on the bar under s. 11 of 
the Bombay Revenue Jurisdiction Act on 
the authority of Ranchod's case (2). The act 
complained of in that case appears to be 
an act of Government in giving the river 
bed for cultivation and was not an order or 
decision of a Subordinate Officer against 
which an appeal lay. 

In Nathuram v. Secretary of State (5), the 
decision is based on the ground that there 
was no order of a Revenue Officer, the 
plaintiffs were allowed to continue to hold 
the land rent-free, no opportunity was given 
to the plaintiffs to put forward their case, 
and no order or decision was passed but 
only notice of demand to pay assessment 
was given all of a sudden. 

It has been held in Anant Nulkar v. 
Secretary of State (6), following the deci- 
sion in Dongar xealad DagaduPatil v. Secrc’ 
tary of State (F. A, No. 252 of 1»15, decided 
by Beaman and Heaton, JJ., on JanuarylSO, 
1918, Unrep.) that if an act is preceded by 
an order, s. 11 would apply. In Dongar 
walad Dagadu Patil v. Secretary of State 
(F. A. No. 252 of 191S decided by Beaman 
and Heaton, JJ. on January 30, 1918, Unrep.) 
it was held that the: plain meaning of 
B. 11 is that where acts are done under the 
orders of the Revenue Authorities, no suit 
will lie in respect of such acts until the 
aggrieved party has exhausted his rights of 
appeal against the order or orders, and that 
the intention was to prevent the aggrieved 
party from running prematurely to Oourts 
before they had obtained the final decision 
of the highest Revenue Authority to whom 
they could go for much more summary 
justice. In Bhikhabhai Doslabhjee v. Secre- 
tary of State (1919 F, .V. No. 2 of 1916, de- 


( 4 ) A50 w *»w*A*. 

(5) 67 Ind. cas. 842; 24 Born. L. 
A. 1. R. 1922 Bom. 274. 

( e^ 33 Bom. L.R. 213. 

♦Page of iS 


28 Bom. 332; 6 Bom. L. R. 125. 


R. 402; 46 B.811; 


cided by Macleod, 0. J. and Heaton, J., on 
July 29,1919, Unrep.) the same view was 
taken and it was observed as follows : — 

‘‘This undoubtedly is a suit against Government on 
account of an act of a Revenue OflScer, the act being 
the issuing to the plaintiff of a notice under a. 202 of 
the Land Revenue Code requiring him to vacate 
certain land. Now no appeal whatever was presented 
in this matter to any superior Revenue Officer. But 
such an appeal might have been presented as is enact- 
ed by s. 203 of the Land Revenue Code which provides 
for appeals against decisions or orders passed by 
Revenue Officers. In all probability there was ti 
decision by a Revenue Officer in this case though it 
does not appear to be on record.’' 

It ifl urged on behalf of the respondent 
that B. 11 of the Bombay Revenue Jurisdic- 
tion Act does not apply because the Oity 
Survey Officer is not a Revenue Officer, 
The Survey Officer appears to be a Revenue 
Officer, and is included in Ohap. II of the 
Bombay Land Revenue Code, and is des- 
cribed as a Revenue Officer in several 
sections of the Bombay Land Revenue 
Code. Whether the Oity Survey O^er 
is a Revenue Officer has not been decided 
in any of the decisions which have been 
brought to our notice. The question has 
to be decided by reference to the duties of 
the Oity Survey Officer under Bombay Act 
IV of 1868, or s. 131 of the Bombay Land 
Revenue Code, or s. J)OA of the Bombay 
District Municipal Act III of 1201, and by 
reference to the definitions of ‘‘land revenue’’ 
and “Revenue Officer” in the Bombay Land 
Revenue Code and the Bombay Revenue 
Jurisdiction Act. In Secretary of State v. 
Yemnappa Sangappa (F. A. No. 34 of 1923, 
decided by Macleod, U.J. and Ooyajee, J., on 
March 3, 1925, Unrep.), the question was 
considered but not decided, and in VaLav<^ 
bhai Mithabhai v. Secretary of State (F. A, 
No. 105 of 1925, decided by Macleod, 0. J. 
and Ooyajee, J., on February 3, 1920. 
Unrep.) it was held that it was not proved 
that the Oity Survey Officer was a Revenue 
Officer. It is not, however, necessary to 
decide the point in the present appeals, for, 
we think, the argument on behalf of the 
respondents based on the notice in these 
cases is well-founded. The notice giveu in 
these cases runs as follows 

“If any person desires to appeal against the above- 
mentioned order he should appeal in the prescribed 
manner to the Oolleotor within 60 (sixty) days from 
the date of the said order. If no suit in a civil Oourh 
is filed within one year from the date of the final 
decision of sueh appeal or if no appeal is preferred 
from the date of this order, no civil Suit can be 
instituted in any Court to set aside or vary the said 
order.” 

It was held in Secretary of State v. Vam- 
nappa Sangappa (F. A. No. 34 of 1923 decid- 
ed by Macleod, OJ. and Ooyajee, J. onMarcL 
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3, 1925 (Unrep.) that such a notice 

baring misled the parties in not filing the 
appeal against the order, the defendant, the 
Secretary of State, should not rely on s. 11 
as a bar to the suit. A similar view was 
taken in the case of Chunilal v. Secretary 
of State (F. A No, 215 of 1925 decided 
by Mecleod, 0. J. and Ooyajee, J.,on Janu- 
ary 21, 1926, Unrep.) and the case of An- 
napurnabai Krishnarao v. Secretary of 
State (F. A No. 190 of 1926, decided by 
Patkar and Baker, JJ., on August i3, 1930, 
Unrep). In the present case we are in- 
formed that except in one case (F. A. No. 
300 of 1926) the parties appealed first to the 
District Deputy Collector and then to the 
Collector, though it appears from the plaint 
in Appeals Nos. 301 and 432 that appeals 
were only filed to the District Deputy 
Collector. The facts in the cases to which 
I have referred are somewhat different from 
the present case, for in those cases the 
parties did not appeal at all. But in the 
present case the parties first appealed to 
the District Deputy Collector and in most 
of the cases appealed to the Collector. The 
wording of the notice, which is simUtar to 
form “0”at page 74 of Anderson’s Land 
Revenue Rules and similar to the notice in 
the cases referred to above, leaves it to the 
wish of the party to appeal against the 
abovementioned order and suggests that if 
he desired to appeal, he should appeal to 
the Collector within sixty days from the 
date of the said order, and if no suit is filed 
within one year from the date of the final 
decision of the appeal, no civil suit can be 
instituted in any civil Court to set aside or 
vary the said order. The notice is likely tO’ 
mislead the party into believing that it was 
optional to file an appeal, and in case the 
party desired to appeal it would be sufficient 
if an appeal is filed to the Collector. 

We, therefore, think that the argument 
advanced on behalf of the appellant that 
the bar under s. 11 should apply on account 
of the failure to file appeals to the Com- 
missioner is not well'founded. Further, it 
appears from the City Survey Manual at 
page 46, para. 112, that 

“ appeals against the decisions of enquiry officer lie 
to the Collector only, and the power of hearing them 
cannot be delegated and they must bo preferred with- 
in sixty days prescribed by the Code.” 

The City Survey Officer is not a direct 
subordinate of the Collector, and an appeal 
would lie to the Collector under the Govern- 
ment Notification No. 14447 dated Novem- 
ber 29, 1927. We are not satisfied in these 


cases that further appeals to the Commie- 
siouer were necessary to be fiied,and having 
regard to the terms of the notice in the 
present case we think that the appellant 
cannot rely on the bar under s. 11 of the 
Bombay Revenue Jurisdiction Act. We 
are, therefore, of opinion that the present 
suits are not barred by s. II of the Bombay 
Revenue Jurisdiction Act. 

Broomfield, J.—I agree. The District 
Judge was, in my opinion, clearly wrong in 
his view that the order of the enquiry 
officer was not an act within the meaning 
of 8. 11 of the Bombay Revenue Jurisdiction 
Act. I think that matter is sufficiently 
clear even without authorities. The word 
“act”, being derived from the Latin 
“actum”, means “a thing done.” Webster’s 
Dictionary quotes this passage from 
Holland’s Juris prudence. “Jurisprudence 
is concerned only with outward acts. An 
‘act’ may therefore be defined for the 
purposes of the science as a determination 
of will producing an effect in the sensible 
world.” The passing of an order or the 
making of a decision is just as much an act, 
i. e., a thing done, as the physical act of 
dispossession, for instance, mentioned by 
the learned District Judge. Moreover, the' 
authorities on the point are perfectly clear. 
There are numerous decisions, besides that 
in Dayal v. Secretary of State (3) which the 
District Judge rather surprisingly thought 
he was at liberty not to follow. We have 
been referred to some unreported decisions 
of this Court in Dongar walad Dagadu Patil 
V. Secretary of State (F. A. No. 252 of,. 
1915, decided by Beaman and Heaton, JJ. 
on January 30, 1918, Unrep.) Bhikhabhai 
Doolabhjeev. Secretary of State (F. A. No. 2 
of 1916, decided by Macleod, 0. J., and 
Heaton J,, on July 28, 1919, Unrep). 

Sakharam Gopal v. Secretary of State 
(F. A. No. 9 of 1915, decided by Heaton and 
Shah, JJ., on August 22, 1917 (Unrep.) and 
Anant Nulkar v. Secretary of State (6), 
There is also the decision in Sakharam v. 
Secretary of State for India in Council (4). 
The ratio decidendi there appears to be 
that the only kind of act which can be 
referred to in s. 11 is an order or decision, 
because the Land Revenue Code does not 
provide an appeal from any physical act but 
only from orders and decisions. The 
ruling in Nathuram v. Secretary of State 
(5) has been cited by both the parties to the 
argument before us. It appears to me, 
however, to be very clearly in favour of the 
view that “act” in s. 11 means “order”. 
The decision in that case would ftpparently 
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have been precisely the reverse of what it 
waSj and s. 11 of the Bombay Revenue 
Junsdiotion Act would have been held to 
apply, if there had been there the kind of 
order which we have in the present case. 
It would be easy to refer to any number of 
authorities, and 1 may mention Abaji v. 
Secretary of State for India (7) and 
Ranehod v. Secretary of State for India (2), 
in which it has been held by implication 
that an order, such as we have in this case, 
is an “act” within the meaning of s. 11. 
Indeed, I doubt very much if any authority 
could be found in which that section has 
been applied where the “act” referred to 
was not an order or a decision. 

Though the reasons given by the District 
Judge are unsatisfactory, his decision is 
correct on other grounds. In each of these 
oases it appears that the enquiry officer 
issued a notice in the form “0” given at 
page 74 of Anderson’s Land Revenue Rules, 
That being so the same doubts and 
difficulties arise as in the case which was 
dealt with by this Court in Secretary of 
State V. Yemnappa (F. A. No. 34 of 1923, 
decided by Macieod, O.J. and Ooyajee, J., on 
March 3, 1925 Unrep.) Chunilal v. 

Secretary of State (P. A. No. 2l5 of 1925, 
decided by Macieod, 0. J. and Ooyajee, J., 
on January 21, 1926 Unrep.) and 

Annapurnahai Krishnarao v. Secretary of 
State (F. A. No, 190 of 1926, decided by 
Patkar and Baker, JJ., on August 13, 1939, 
Unrep.) The form of notice has been given 
by my learned brother. It is clearly a very 
ambiguous and misleading document. It 
might reasonably appear to the recipient of 
such a notice that it was not necessary for 
him to appeal at all and that it would be 
sufficient if he brought a suit within one 
year of the enquiry officer’s order; and so 
in one of the cases to which I have just 
referred, Secretary of State v. Yemnappa, 
(F. A. No. 34 of 1923,deoided by Macieod, 0, 
J. and Ooyajee, J on March 3, 1925, Unrep), 
it was held that the party had been 
misled and that s. 11 of the Bombay Revenue 
Jurisdiction Act should not be applied 
although in that case no appeal had been 
filed at all, Further, the recipient of such 
a notice might reasonably suppose that even 
if he did appeal— and the parties in these 
oases all of them did appeal — the appeal lay 
to the Collector and to no other authority. 
The District Judge says that ignorance of 
the law is no excuse, but supposing that the 
parties concerned had shown the utntost 

( 7)23 8 . 679 . 


caution that could be expected from them, 
and had looked up the City Survey Manual 
and the notifications of Government in the 
matter, they would have found in the first 
place the provision in para. 112 of the 
Manual which states that appeals lie to the 
Collector only. They would have next 
found the notification of Government No. 
14447 dated November 29, 1917, in which 
the Collector has been appointed to hear 
and determine appeals from the orders of 
an enquiry officer, without any mention of 
any further appellate authorities. It appears 
to me that the position of the present 
parties is much stronger than the position 
of the parties in Secretary of State v. 
Yemnappa (F. A No. 34 of 1923, decided by 
Macieod, C. J. and Coyajee, J., on March 3, 
1925, Unrep) and as it was held 
that s. 11 should not be applied there a 
fortiori it could not be applied in the 
present case. For, here, after all, the 
parties have adopted both the alternative 
remedies which appear to be offered to 
them by the notice in question. 

As regards the other points in the case 1 
do not think 1 need add anything to what 
my learned brother has said, except that I 
may refer to the decision of this Court in 
Valavbhai Mxthabhai v. Secretary of State 
(1926 F. A. No. 105 of 1925, decided by 
Macieod, O.J. and Ooyajee, J., on February 
3, 1926, Unrep ) In that case this Court 
held that s. 11 of the Bombay Revenue 
Jurisdiction Act could not be applied be- 
cause Government had not satisfactorily 
proved that a Survey Officer is a Revenue 
Officer within the meaning of the Bombay 
Revenue Jurisdiction Act. We have 
listened to a long argument on the question 
whether assuming that an enquiry officer is 
a Revenue Officer any appeal would lie under 
the provisions of the Land Revenue Code 
from the decision of the Collector, who has 
been appointed by Government to hear and 
determine appeals from the enquiry officer’s 
orders. On the materials placed before os, 
the point can only be said to be extremely 
doubtful and we might, therefore, have 
disposed of the preliminary point before 
us on the same lines on which it was 
disposed of in Valavbhai Uithabhai v. 
Secretary of State (1926 F. A. No. 105 of 
1925 decided by Macieod, 0. J. and 
Ooyajee, J. on February 3, 1926, Unrep), 
vie., that Government has failed to prove 
that the case can be brought within the 
provisions of s. 11 of the Bombay Revenue 
Jurisdiction Act. 

B. ii. Appeal dimmed. 
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Appellants 
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WATRAP 8. 8UBRAMANIA AYYAR 

AND OTHERS — RbSPONDENTS. 

Company^Directors, appointment of~Poll, demand 
Poll not taken — Original meeting continuance of 
— Suit by share-holders for declaration that appoint- 
ment of Directors is invalid, competency of. 

The Directorate of a Life Insurance Company was 
composed of two policy-holders’ Directors elected by 
the policy-holders and of a certain number of share- 
holders’ Directors. The Ordinary General Meeting 
for the election of share-holders’ Directors was fixed 
for the 13th October, 1930. The Articles of Association 
had contained a provision that the number of share- 
holders’ Directors should be six and that two shonld 
retire in rotation their places being filled by election 
at the meeting. But the number had been by amend- 
ment of the articles reduced to five and it was provid- 
^ special case, that at the General Meeting of 
1930 the six Directors should vacate office and that no 
more than five should bo elected in place of them. 
At the meeting held on 13th October, 1930, votes 
were taken by show of hands and five persona were 
cmclared elected. A poll was then demanded and 
the Chairman then directed that it should bo held at 
the Company’s Office on 20th October, and appointed 
the manager of the Company Returning Officer for 
the purpose of taking it. On October 16th the two 
policy-holders* Directors appointed two other persons 
^U3 bringing the Directors up to four. On the 20th 
October the Returning Officer did not appear and no 
other arrangement being made for holding the poll, the 
shareholders who had assembled dispersed. No other 
attempt was made to take a poll and the four persons 
at that time claiming to be Directors after a couple of 
days co-opted 3 more Directors, thus bringing their 
to the niaximum. Four of the share-holders 
filed a suit praying inter alia that these appointments 
might bo declared invalid and that the Court should 
direct a poll to be taken to elect the five share-holders’ 
Directors : 

Held that the taking of a poll was a mere enlarge- 
ment of the meeting at which it was demanded and 
the original meeting continued until the poll had 
been taken, [p. 195, col. 2.] 

HeZd, ^rther, that so long as the meeting continued 
the five Directors posts remained vacant and neither 
mo provision for the automatic re-election of the old 
Directors on failure of their posts being filled up in 
the meeting, nor the provision enabling Directors to 
appoint any duly qualified person as Director could 
come into operation, [p. 196, col. 2.] 

Held, also, that as the five persons were installed as 
Directors in contravention of the articles the mode of 
constituting them was ultra vires the Board of Direc- 
toi^ and the suit by some of the share-holders who 
had been deprived of their fundamental privilege of 
management was competent. 

Held, also, that plaintiffs were entitled to 
maintain the suit even though the share-holders 
Mder the articles could by special meeting remove 
[p^ 199^^^^]^°^ offico by three-fourths majority. 

Appeal from the judgmeot and decree 
of Mr. Justice Waller, dated the 25th 
136—13 
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November 1930 and passed in the 
exercise of the Original Civil Jurisdiction 
of the High Court, in C. 8 No. 491 of 1930. 

Messrs. V, F. Srinivasa Ayyangar and 
K. Venkataramani^ for the Appellants. 

Messrs. T. R* V enkatarama Sastri, K. 
Narasimha Ayyai\ N. S, Rangaswami 
Ayyangar, T, R, Srinivasa Ayyangar, U. 
Ramachandran y F. C. Gopalaratnam, K. S. 
Rajagopala Ayyangar, R. F. Raghava Tha- 
thachari and S Panchapakesa Sastriy for 
the Respondents. 

Cupgenven, J. — The suit out of which 
this appeal arises relates to a Company 
known as the United India Life Assurance 
Co, Ltd., and the circumstances which 
gave rise to the dispute are briefly these. 
The Directorate of the Company is com- 
posed of two policy-holders’ Directors, 
elected by the policy-holders, and of a 
certain number of share-holders’ Directors. 
The Ordinary General Meeting for the 
election of share-holder’s Directors was 
fixed for the 13th October 1930. The Arti- 
cles of Association had contained a pro- 
vision that the number of share* holders* 
Directors should be six, and that two 
should retire in rotation, their places being 
filled by election at the meeting. But this 
number had been by amendment of the 
Articles reduced to five, and it was pro- 
vided, as a special CBse, that at the General 
Meeting of 1930 the six Directors should 
vacate office and that not more than five 
should be elected in place of them. At 
the meeting the 3rd defendant, who was 
a*; the time the Chairman of Directors, took 
t le chair, and, it being decided to fill all 
five vacancies, a vote was taken by show 
of hands, and five persons were declared 
elected. A poll was then demanded, and 
the Chairman directed that it should be 
held at the Company’s Office on Monday 
the 20th October between the hours of 4 
and 6 p. M. and appointed the Company’s 
Manager, Mr. Ohurcb, Returning Officer 
for the purpose of taking it. In thus allow- 
ing a week to elapse before the poll was 
taken, the Chairman incurred the dis- 
approval of the Ist plaiutiff, one of the 
share-holders, who addressed to him on 
the i5th, a letter protesting against his 
action, and pointing out that, since all the 
share-holders* Directors had retired on 
the 13th, the share-holders must during 
the interval remain wholly unrepresented, 
and the operations of the Company come 
to a standstill, because the two policy- 
holders’ Directors were below the minimum 
number] authorised to transact business. 
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This letter was certainlf most provocative 
ia tone, and perhaps explains, though it 
may not justify, what happened next. On 
the 16th the two policy-holders’ Directors 
appointed two other persons — the Chair- 
man himself and the 4th defendant — thus 
bringing the number of Directors up to 
four, the minimum number required by 
Art. 88 to act in the name of the Company. 
It will be for consideration whether this 
action was within their powers. It evoked 
from the let plaintiff another letter, written 
the day before the date fixed for the poll, 
condemning this procedure and expressing 
the apprehension that advantage was in- 
tended to be taken of it to hold a poll 
only in respect of the three remaining 
vacancies. What happened,— whether by 
accident or design we are not now con- 
cerned to inquire— more than justified 
his misgivings. On the 20th, at the ap- 
pointed time, a number of share-holders 
assembled at the office of the Company, 
but neither did the Returning Officer 
appear, nor were any other arrangements 
made lor holding the poll. They waited 
there and eventually dispersed. The ex- 
planation given is that Mr. Church was 
unable to attend through sudden illness, 
and that a message which he sent to the 
Chairman in the course of the afternoon 
was not delivered as the Chairman had 
shortly before left Madras on a visit to a 
sick relative. No further attempt was 
made to take a poll, and indeed, whether 
rightly or wrongly, the four persons at 
that time claiming to be Directors — de- 
fendants Nos. 1 to 4 — two days later took 
the line best calculated to demonstrate 
their refusal to adopt that course by 
'co-opting' three more Directors, defendants 
Nos. 5 to 7, thereby bringing their number 
up to the maximum. The four plaintiffs, 
as share- holders, filed their suit on the 24th 
October, praying inter alia that these 
appointments might be declared illegal and 
invalid, and that the Court should direct 
a poll to be taken to elect five share-holders* 
Directors to the existing vacancies. 

The learned Judge who tried the suit. 
Waller, J., has dismissed it upon a preli- 
minary issue. He finds indeed that the 
co-optation, in two stages, of the five share- 
holders’ Directors was ultra vires, but that, 
assuming it to have been so, the Company, 
and not individual share-holders, should 
have been the plaintiffs. Farther, he con- 
siders that the Articles of Association pro- 
vided the share-holders with an alter- 
native remedy, and that at least until'that 


had proved infructuous the Court should 
not intervene. All the plaintiffs appeal 
against this decision, which is supported 
in varying ways by the several defendants, 
whose points of view may be gathered 
from the contents of their written state- 
ments. The let and 2ad defendants, the two 
policy-holders’ Directors, endeavour to 
justy their action in co-opting the 3rd 
and 4th defendants, and then, with these 
defendants, co-opting the defendants Nos. 
5 to 7. The Chairman (3rd Defendant) 
contends that even if this procedure was 
not legal, those of the new Directors who 
were previously in Office, — all except the 
4th Defendant — may be deemed to have 
continued by virtue of the terms of Art. 
68 (g). The 4th defendant, the sole new- 
comer to the office has — perhaps to give 
scope to tbis alternative — since resigned. 
The 5th and 6th defendants denounce the 
act of co-opting them as unlawful, but claim 
to be still in office under Art. 68 (g). 

It has become clear to me that the crucial 
questions of law upon the answers to 
which a correct decision depends in this 
case are, firstly, what determines the 
duration of an ordinary general meeting 
for the election of Directors, and, secondly, 
what is the nature of the process known 
as taking a poll. The rules governing 
these matters are not, 1 think, in any re- 
spect peculiar to this Company. Article 37 
gives the Directors power to fix the 
annual Ordinary General Meeting, and 
Art. 42 provides for the election of Direc- 
tors at it. Such election is to be, in the 
first instance by show of hands. If at least 
three members demand a poll, the Ohair- 
man shall grant it. Article 49 empowers the 
Ohairman to take it and rune as follows : 

“If a poll ia demanded as aforesaid it shall be taken 
in aush manner and at such time and place as the 
Ohairman of the meeting directs, and either at once or 
after an interval or adjournments or otherwise, and the 
result of the poll shall be deemed to be the resolution 
of the meeting at which the poll was demanded. The 
demand for a poll may be withdrawn,” 

Put shortly, the view pressed upon us 
by Mr. T. R. Venkatarama Sastri on behalf 
of the respondents is that the process of 
holding the poll is a detached portion of 
the general meeting, or is at any rate 
a ‘meeting’ within the meaning of the 
Articles of Association, and that when 
that ‘meeting’ comes to an end, whether or 
not the poll has been taken, the general 
meeting also terminates, and there exists 
nc power to revive it, either on the part 
of the Ohairman or of the Directors; and 
if fcr some reason the poll has not been 
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taken and no Directors elected, there exists 
no further power to do these things. It will 
be at once ^ evident — indeed no better 
illustration is needed than the present 
case-— how completely subversive these 
doctrines would be of the rights of election 
possessed by the share- holders. For- 
tunately they appear to be based upon 
fundamentally erroneous conceptions. The 
original meeting in law continues until 
the Chairman has carried out the direction 
given to him by the share-holders to take 
a poll. It is a notional metting; not depend- 
ent for its existence and continuity upon 
the share-holders being actually in session 
and business being transacted. The 
actual process of holding the poll is not 
a ‘meeting’ at all. It differs in several of 
its features from any meeting of share- 
holders. For example, the Articles provide 
that every such meeting shall be held at 
the Office of the Company, whereas Art. 
49, reproduced above, empowers the Chair- 
man to take the poll at such place as he 
may direct. The person appointed to 
conduct the poll, unlike the Chairman of 
a meeting, need not be, and indeed in the 
present instance was not, a share-holder 
of the Company. His functions in no way 
resemble those of a Chairman of a meeting, 
and are, as has been pointed out in 
Harben v. Phillips (1), purely ministerial. 
The operation of taking a ballot, too, has 
little resemblance to such a meeting, — each 
share- holder may come at any time between 
the hours fixed, record his vote, and go 
away. It is only the result of the poll 
which forms part of the meeting at which 
the poll was demanded by being deemed to 
be a resolution passed on it. ‘The taking of a 
poll,’ said Brett, L. J., in The Queen v. 
Wimbledon Local Board (2), is a mere 
enlargement of the meeting at which it 
was demanded,’ In the same case Cotton, 
L J , observes, 

“A poll is not a new meeting, but it is a mode 
of ascertaining the sense of the meeting which is 
continued for that purpose. The meeting of rate- 
payers did not come to an end, for the poll which 
was demanded has never been held.” 

In Shaw v. Tati Concetsions Limited (3), 
Swinfen Eady, J,, after remarking that 
the taking of a poll is not a meeting, 
oontinnes: ‘The true legal position ie 
this. This is no adjourned 

(1) (1883) 23 Oh. Dn. 14; 48 L. T. 334; 31 W. B. 

n?. 

(2) (1882) 8 Q. B. D. 459; 51 L. J. Q. B. 219; 46 L • 
T. 47; 30 W. R. 400. 

(3) (1913) 1 Oh 292; 82 L, J. Oh. 159; 108 L. T. 487; 
20 Maa«oa 104; 57 S. J. 322; 29 T, L. B. 261. 


meeting bat the original meeting continues 
for the purpose of taking the poll until the 
poll is closed.’ For the principle that the 
poll is not complete, and therefore the 
general meeting endures, until the share- 
holders have had an opportunity of voting, 
I may refer to the Queen v. The Vestryman 
etc., of St. Pancraa (4). The position was 
defined with clearness by Russell, J., in 
Spiller V. Mayo Development Co,, Ltd. (5) 
in settling a question of the validity of 
certain proxies. ‘It was well settled’, he 
said, ‘that the taking of a poll was not a 
meeting of the company in the strict sense, 
but was in law a mere continuation of the 
meeting at which the poll was directed to 
be taken.’ No authority has been cited to 
us for the position which the respondents 
assume, which requires that the taking of 
the poll is in law a meeting convened by 
the Chairman, from which the inference 
sought to be drawn is that if the Chairman 
makes default in holding the meeting, the 
share^holder’s only remedy is to take the 
poll themselves, unless they resolve to 
adjourn the meeting to some other day. i 
doubt whether in face of the wide powers 
delegated in this respect to the Chairman, 
the share-holders would be legally compe- 
tent to do this. But it is unnecessary to 
decide that point, especially in the present 
case, where it appears to have been almost 
physically impossible for them to adopt 
this course. Ballot papers had indeed been 
printed, but they were locked up in the 
Manager’s safe, and key was not accessible. 
The assembled share-holders had no ofiicial 
record of the names of the eleven candidates 
standing for election. It would probably 
appear, had the case been fully heard, 
that there were other obstacles. They 
took the only course apparent to them, and 
dispersed without recording their votes. 
Even on the theory that a gathering of share- 
holders recording their votes is a meeting, 
it is difficult to contend that any meeting 
took place here. When and by virtue of 
what act did it begin, and when terminate? 
Having brought matters to this impasse 
by the break-down of the arrangements 
which it was his duty to render effectual, 
the Chairman would now ask the Court to 
dismiss the claim of these persons on the 
ground that, as matters fell out, their only 
course was to assume his functions and 
proceed with the election, failing which 
they must suffer disenfranchisement until 
the time should arrive for another annual 

(4) (18.39) 113 E. R. 317; 11 A. D. & E 15, 

(5) ^926) W.N. 78; 61 L.J, 301. 
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general meeting. The alternative 
view, more commendable alike to the terms 
of the Articles and to common sense, is 
that, the Chairman laving been enjoined 
by the share-holders to hold a poll and 
having under Art. 49 ample power to 
carry out their wishes, should have persist- 
ed in his attempts to do so until they were 
successful. 1 have heard no argument 
which, upon the true theory underlying 
these proceedings, encourages me to hold 
that, when the first attempt broke down, he 
was functus offi,cio. 

Let us now see by what machinery it is 
proposed to carry on the business of the 
Company in the meanwhile. It is sought 
to justify the action of the two policy- 
holders’ Directors in the first place, and of 
themselves and their two co opted directors 
in the second, in filling up the places upon 
the Directorate, by recourse to the provis- 
ions of Art. 68 (h), which enables Directors 
to appoint any duly qualified member as 
Director either to fill a casual vacancy or 
as an addition to the Board. Alternatively 
the powers conferred by Arts, 86 and 88 
are invoked, though a perusal of those 
Articles will show that they do not enlarge 
the powers derivable from Art. 68 (h). 
The contesting defendants in their written 
statements justified the action taken upon 
one or other of these grounds, but before us 
such a position has been virtually abandon- 
ed and is obviously untenable. A casual 
vacancy means in general any vacancy occur- 
ring by death, resignation or bankruptcy and 
not by efSuxion of time: (Palmer’s Company 
Precedents, 13th Edn., Part 1, page 72o, 
York Tramways Company v. Willows (8) 
and Munster v. Cammell Company (7).) 
Article. 69 defines the different modes in 
which such a vacancy arises. The occasion 
for appointing a Director ’as an addition 
to the Board’ will only arise when the share- 
holders have abstained from filling one or 
more of the sanctioned posts of Director. 
The rule has no application to present 
circumstances. The Article upon which 
reliance is now placed is No. 68 (p), which 
runs thus: 

“If at any ordinary general meeting at which an 
•lection of Directors ought to take place, the place of 
any retiring Director is not filled up, such Director 
shall, if willing to continue in Office, be deemed to 
hare been re-elected at such meeting unless it shall be 
determined at such meeting to leave the vacancy or 
vacancies unfilled." 

I leave on one side the argument, special 

(61 (1882) 8 Q. B. D. 685 at p.694: 51 L J. Q. B. 257: 
46 L. T. 296; 30 W. R. 624. 

(7) (1882) 21 Oh. Dn. 183; 51 L. J. Oh. 731; 47 L. T. 
44; 30 W. K. 812. 


to the circumstances of this case, that sin 
six Directors retired and only five pos’® 
were sanctioned for the future, no on® 
retiring Director could be said to have “ 
‘place’ into which he could be deemed to b® 
re elected. The claim may, I think, b® 
disallowed upon more general grounds* 
Nor is it necessary to point out that, to 
declare these so-called co-optations valid 
by virtue of this provision, a perversion of 
it to a use that can never have been in 
contemplation would have to be counten- 
anced. It is a necessary condition of its 
application that the ordinary general 
Meeting should have come to an. end 
without an election of Directors, indeed, it 
was with the object in view of rendering 
its application possible that the arguments 
to which I have already referred were with 
some strenuousnesfl advanced. 8o long as 
the meeting exists, it appears that under 
the Articles, as they now stand, the Direc- 
tors’ poets remain vacant. It was to save 
any inconvenience arising from this that a 
provision existed in the Articles before 
amendment that the outgoing Directors 
should continue until their successors were 
elected (see old Art. 64), but whether by 
inadvertence or intention this has not been 
reproduced. If, as I hold, the General 
Meeting has never been closed, this provis- 
ion for automatic re-election admittedly 
can have no application, and the five 
Directors’ places may still be filled up by 
election. 

The remainder of the arguments addres- 
sed to us represent an attempt to prevent 
the Court from interfering. It would seem 
that in a case where the share-holders have, 
through no fault of their own, been depriv- 
ed of their fundamental privilege of choos- 
ing their own management, and where 
that management has passed into the hands 
of persons with no legal title to enjoy it, if 
ever there were a case for ihe Court’s inter- 
position it must be this. Since, however, 
the learned trial Judge has taken a different 
view, and since the question has been 
elaborately argued before us, it is advie- 
able that we justify the course we propose to 
take by reference to authority. The ques- 
tions raised are, firstly, can an j individual 
share-holder sue for the reliefs asked for by 
the plaintiffs, and, if so, secondly, ought the 
Court to interfere, having regard to such 
other remedies as may be available? It is 
worth while to repeat here the nature of the 
reliefs asked for. The plaintiffs sue for 
a declaration that they and the other 
share-holders are entitled to elect five 
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Bhare*holders’ Directors, and lor a direction 
that a proper election by poll be ordered; 
as a necessary preliminary they ask also 
that it may be declared that the appoint- 
ment of persons to fill the vacancies by 
co-optation illegal and invalid. In subs- 
tance therefore the suit is one to establish 
and enforce the right of a share- holder to 
exercise his vote. Now in examining the 
authorities, it will be found that the cases 
maybe grouped according as the injury 
complained of is an injury to the share- 
holder, by infringing his individual rights 
or only an injury to the Company in which 
the share-holder holds an interest. Oases 
falling within the former category may 
again be divided into those which relate to 
an injury to one or some only of the share- 
holders, and those which have arisen from 
a breach of duty towards all the share- 
holders; for it does not necessarily follow 
that, where all the share-holders (except 
those of them who contrive the injurj^) 
are affected, an individual share-holder is 
precluded from suing. The test depends 
upon the nature of the wrong alleged. An 
instance of a case where some only of the 
share-holders were denied their legal rights 
is Pender v. Luahington (8) which arose from 
a poll at which the Chairman ruled out 
certain votes which should have been 
included. Jessel M. K., in deciding that 
the action could be maintained by the 
single share-holder who brought it observ- 
ed; ‘He is a member of the Company, and 
whether he votes with the majority or the 
minority, ha is entitled to have his vote 
recorded, an individual right in respect of 
which he has a right to sue’. Other oases 
which fall within the same class are Pufhroo A; 
V. Richmond Consolidated Mining Com- 
pany (9) and Henderson v. Bank of Austra- 
lasia (10). The class which concerns us 
here, however, relates to acts in derogation 
of the rights of all the share-holders, and 
is represented by a number of instances of 
suits brought by individual share-holders. 
In Moaely v. Koffyfontein Mines, Ld. (U) 
the plaintiff sued the Company and Direc- 
tors on behalf of himself and the other 
share holders to restrain the unauthorised 
issue of capital. It was a matter affecting 
the share-holders as a body, but the plaint- 
iff was allowed to sue because, as Fletcher 
Moulton, L.J., put it, ‘it must be the right 

(8) (1877) 6 Ch. Dn. 70; 46 L. J. Oh. 317. 

(9) (1878) 9 Oh. Dn.610; 48 L. J. Oh. 65; 27 W, R. 
377. 

(10) (1890) 45 Oh. Ddi. 330; 59 L. J. Oh. 794; 2 Meg. 
301. 

(11) (1911) 1 Oh. 73. 


of a share-holder by reason of his being a 
share holder to bring an action to stop such 
a proceeding.’ It is to be observed that in 
such a case the Company itself, by resolu- 
tion of its members, could also have sued 
to restrain the Directors from such an act. 
Another case involving a breach of duty 
by the Directors towards the whole body of 
share-holders is Alexander v. Automatic 
Telephone Company (12). Lind ley, M. R., 
decided that it was not a matter of mere 
internal management— a description which 
it has been sought to apply to the conduct 
of the defendants in the present case — and 
that a suit by some of the share holders 
was unobjectionable in form. Baillie v. 
Oriental Telephone and Electric Co. Ltd. (13) 
related to a failure on the part of the 
Directors to make a frank disclosure to the 
share-holders on the circumstances in which 
they claimed extra remuneration. It was 
argued that the plaintiff, a share-holder, 
was not entitled to sue to impeach the 
validity of a special resolution, but the 
Court of Appeal disallowed the objection on 
the ground, expressed by Swinfen Eady, J., 
that even a maj ority of the share-holders 
could not legalise an invalid act 
and prevent action being taken to 
set it aside. This case bears 
upon the further question we have to 
decide, — the remedy, if any, open to the 
plaintiffs at the hands of the company. 
In Hoole v. Great Western Railway Co. (14) 
the power of the Railway Company to 
issue additional shares was in dispute. 
The question of the proper parties to the 
action was raised and Sir John Rolt,L J., 
saw no reason why any single share-holder 
should not be at liberty to file a bill to 
restrain the Company from exceeding its 
powers. ‘If one individual having an 
interest complains of an act of the whole 
Company or the executive of the whole 
Company as being illegal, there is as a 
general rule, no necessity for any other 
share-holders being present.’ 

The other line of cases, in which it has 
been held that the company, not the share- 
holder, is the party to complain, opens with 
Foss V. Harbottle (15) decided by the Court 
of Chancery in 1843. This was a suit 
brought by two share holders against the 

(li) (1900) 2 Oh. 56; 69 L J. Ch. 428; 82 L. T. 400; 
48 W. R.546; 16 T. L. R. 339. 

(13) (1915) 1 Ch. 503; 84 L. J. Ch. 409; 112 L. T. 569; 
31 T.L. R.140. 

(14) (1868) 3 Oh. App. 262; 17 L. T. 15.3; 16 W. R. 
260. 

(15) (1842) 67 B. R. 189; 2 Haro 461; 02 R. R, 
X85. 
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Directors and some others alleging that 
the Directors, as Directors, had bought for 
an excessive price certain lands from them- 
selves as private individuals, and to find 
money for the purchase had mortgaged the 
Company’s property in a manner unau- 
thorised by the Act of Incorporation. 
Objection was taken that an individual 
share-holder could not sue, and the learned 
Vice Chancellor, while conceding that in 
certain circumstances a suit might properly 
be so framed, agreed that this was not such 
a case. The injury alleged was an injury 
to the Corporation ss a whole, inflicted upcn 
it as a cestui qui truatt by its trustees, and 
it W8B for the Corporation to deal with it. 
The purchase was not void but only void- 
able, and if the Corporation should choose 
to ratify it no individual share-holder 
could resist such action. ‘The very fact 
that the governing body of proprietors 
assembled at the special general meeting 
may so bind even a reluctant minority is 
decisive to shew that the frame of this suit 
cannot be maintained whilst that body 
retains its functions.* It might be that 
the mortgages were void, as ultra vires, but 
that would not in the circumstances dis- 
pose of the question, because, since the 
money received was expended in the 
manner stated, if the Corporation approv- 
ed the Directors’ action in making the pur- 
chases it could not complain of the manner 
in which they raised the money. The 
principles on which this case was decided 
were thus that there was no infringement 
of the individual righto of a share holder, 
only a possible injury to the Company as a 
corporate body; and secondly, since it 
would lie with the Company to ratify it 
must also lie with it to challenge, whether 
by suit or otherwise. The same principles 
were applied by Lord Cottenham, L. C., in 
Mozley v. Alston (16) where two share- 
holders complained of the omission of the 
twelve Directors to ballot out four of their 
number in order that four others might be 
elected in their stead. This case does cer- 
tainly in some respects resemble the case 
now before us; but it is perhaps permissible 
to surmise that since 1847, when Mozley 
V. A/«<on (16) was decided some modifica- 
tion of the attitude then taken up by the 
Court of Chancery has taken place, in the 
same way as Lord Cottenham himself 
recognizes that a relaxation was apparent 
in his own day “to meet the exigencies of 
modern times," The observations of Swin- 

siil (isK’« • “• ‘ O'" 


fen Eady, L. J., upon this case in Baillie 
V. Oriental Telephone and Electric Company 
Ltd. ( 1 3) suggest that the stringency of the 
rule laid down in these two earlier cases 
has been relaxed in more modern times. 
The remaining case of this class cited to 
us, MacdougaU v. Gardiner (17) dealt with 
what was at the most an irregularity and 
not an illegality, James, L. J,, expressly 
excluding illegal, oppressive or fraudulent 
acts from the scope of the principles on 
which he acted. Even, therefore, adopt- 
ing the position assumed by these earlier 
Chancery cases in all its rigour, I do not 
find reasons in them to nonsuit the plaint- 
iffs here. 

Nor do. I think that the contesting res- 
pondents are on any better ground in 
contending that the plaintiffs should have 
availed themselves of facilities for rectify- 
ing the position afforded by the Articles of 
the Company, The learned trial Judge 
considered that it was open to the share- 
holders by special resolution to remove the 
so-called Directors from Office a course 
dependent upon securing a three-fourths 
majority. The reasonableness of referring 
the plaintiffs to such a procedure has not 
been pressed upon us in appeal, and indeed 
it hardly seems right to tell a share-holder 
who complains of acts committed in defiance 
of the Articles of Association that the 
enforcement of hie legal rights is depend- 
ent upon securing such a majority. Mr. 
T. R. Venkatarama Saetri prefers to adopt 
the position that a mere majority of share- 
holders would be able to validate the acts 
performed ultra vires by the Chairman and 
bis party but here again I think that be 
bases bis arguments upon a fallacy. It is 
no doubt true that if the Directors of a 
Company act ultra vires, and if what they 
have done would be within the power of 
the Company, acting within its Memoran- 
dum and Articles of Association, to do, the 
Company can ratify the action taken. It 
cannot so ratify it by a simple majority if 
by a general resolution it could not sanction 
such a course. The effect of the cases 
cited to us has been thus summed up by 
Lindley (6th Edn. Vol 1, page 769), 

" If Directors or share-holders have done 

or are about to do that which is a fraud upon the 
minority, or is wrong, r. ®ven if aanctioned by a 
majority then an action by some of the members on 
behalf of themselves and others or by a member 
suing alone may bo sustained for otherwise the dis- 
sentients would be without redress”. 

It is surely enough to point out that even 
a majority cannot act in breach of rule® 

(17) (1875-6) 1 Oh. 13 L. J. Oh. 27. 
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which they hare agreed shall regulate 
their actions. “The articles", observed 
Swinfen Eady, J„ in Boschoek Proprietary 
Company Limited v. Fuke (l8) “until alter- 
ed, bound the share-holders in general 
meeting as much as the board", the case 
being one of an attempted confirmation of 
a Director not possessing the necessary 
qualifications. The Indian Companies 
Act gives statutory force to this principle 
by providing in s. 21 that the Memoran- 
dum and Articles shall bind the Company 
or the members thereof to the same extent 
as if they respectively had been signed by 
each member and contained a covenant on 
the part of each to observe all their pro- 
visions. Accordingly to say that the course 
taken in the present case could have been 
ratified by the vote of the majority is 
equivalent to saying that the Articles 
permit the election of Directors to be made 
otherwise than at the Ordinary General 
Meeting as Art, 68 (/) provides and other- 
wise than by submission of the i names of 
all eligible candidates to the choice of the 
voters. It is evident that a resolution pro- 
posing that a certain five persons be ap- 
pointed Directors is not only unauthorised 
by the Articles but would be a departure 
not only in form but in effect from the 
accepted procedure. 

1 have come to the conclusion, therefore, 
that the only course compatible with en- 
forcing the rights to which the plaintiffs 
are entitled under the Articles of 
Association is to declare that the so- 
called co-optation of defendants Nos. 3 to 
7 to the vacant posts of Directors is illegal, 
and that the share-holders are entitled to 
elect five of their number to those vacancies. 
The 3rd defendant, as Chairman, will be 
directed to proceed with the operation of 
election and to take a poll after due notice 
to all share-holders and within ten days 
of the date of this judgment, Defendants 
Nos. 1 to 3 and 7 will pay the plaintiffs’ costs 
here and below and each defendant will 
pay his own costs. In view of the import- 
ance of the case we fix the Advocate’s fee 
for the appeal at Rs. 1000. The actual 
costs of printing will also be included in 
the costs. 

Cornish, J.— I agree that the co option 
of defendants Nos. 3 and 4 on the l6th 
October and of defendants Nos, 5, 6 and 7 
on the 23rd October as Directors cannot be 
justified under Arts. 68 (h) or 86 of the 
Articles of Association and was ultra vires. 


Defendant No. 4 filed a written statement 
claiming to be of the Directorate by reason 
of his co-option by defendants Nos. 1 and 
2, but we are told that he has since with- 
drawn from that body. 

Defendants Nos. 5 and 6 by their written 
statements have repudiated their supposed 
co-option. They claim that as retiring 
Directors they continue in office till their 
successors are actually elected, or that by 
virtue of the provision of Art. 68 (g) they 
are to be deemed to have been re-elected. 
These two defendants together with defend- 
ants Nos. 3, 7 and 8 are five of the six 
share-holders’ Directors who under the 
Articles of Association were due to retire 
at the Ordinary General Meeting on the 
13th October. Defendants Nos. 3 and 7 
also rely on Art. 68 (p). Defendant No. 8 
has not put in a written statement. The 
learned Gounsel for defendants Nos, 5 and 
6 has not pressed the first part of his 
clients’ contention and I think it is unten- 
able. “A Director’’ said Ssrgant, J., in 
In re Consolidated Nickel Mines Ltd, (19) 
does not ordinarily step into an office 
which is perpetual unless terminated by 
some act, but into an office the holding of 
which is limited by the terms of the 
Articles.’’ By Art. 63 the six share-holders’ 
Directors vacated office at the Annual 
General Meeting on the 13th October, 
Having vacated their office at the meeting 
there could be no question of their still 
continuing in the office when a poll was 
pending to fill up the vacancies caused by 
their retirement. The provisions of r Art. 
68 fp) then have to be considered. This 
says “if at any Ordinary General Meeting 
at which an election of Directors ought to 
take place, the place of any retiring Director 
is not filled up, such Director shall, if will- 
ing to continue in Office, be deemed to 
have been re-elected at such meeting, unless 
it shall be determined at such meeting to 
leave the vacancies unfilled.” It has been 
suggested that Art. 68 (p) can have no 
application because there were six Directors 
due to retire but under the amended 
Articles only five vacancies to be filled. 
But admittedly one of these gentlemen 
had written to the Chairman on the 13th 
October stating that for reasons of health 
he was not standing for election, and I do 
not see how a person who has withdrawn 
bis candidature for election could be 
regarded as capable of being deemed to 
have been re- elected under the provisions 


(18) (1906) 1 Ch. 148; 75 L. J. Ch. 261; 94 L. T. 398; 
54 W. B. 359; 13 Maneon ICO; 22 T, L. B. 196, 


(19) (1914) 1 Ch. 883; 83 L. J. Ch. 760; 111L.T.243; 
1 MaBeon 273; 58 S. J. 556; 30 T. L.B.447. 
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of Art. 68 (fit). There would, therefore, be 
no objection on that ground to the five 
retiring Directors who were seeking re- 
election having the benefit of this Article. 

The question is, whether, in view of 
what happened on the 20th October, there 
has been such a failure to elect Directors as 
will entitle defendants Nos. 3, 5, 6, 7 and 8 
to claim to have been re-elected in pursuance 
of Art. 68 (p). In other words, has the 
meeting at which the election of Directors 
ought to have taken place terminated 
without the vacancies being filled up? 
Now it is beyond dispute that when the 
share-holders arrived at the Company’s 
premises for the poll, which had been fixed 
by 3rd defendant, the Chairman, to be 
held there between the hours of 4 and 6 
F. u. it was not until 5-20 r. u , that they 
learned that the Returning Officer ap- 
pointed to take the poll was unable to 
attend. No arrangements had been made 
for any other person to conduct the poll. 
The Assistant Manager who was on the 
premises reported that he had no instruc- 
tions in the matter; and it is admitted by 
the Returning Officer that the proxies and 
voting papers for the poll were locked in 
a safe of which he had the key, and were 
not available because the 3rd defendant, 
to whom he sent the keys when he report- 
ed his inability to attend, was absent from 
Madras and did not get his message until 
6-45 p. M. that evening. It has been con- 
tended that, in spite of all this, the assembl- 
ed share-holders had the remedy in their 
own hands that under Art. 44, they 
might have chosen one of their number to 
be Chairman in the absence of the 3rd 
defendant and have proceeded with the 
business of the poll, using such pieces of 
paper for the purpose of voting papers as 
might have been available; or that under 
Art. 46, they might have resolved 
to adjourn the meeting to some 
other date for the taking of the poll. 
Articles 44 and 46 in terms apply to 
Ordinary Oeneral Meetings. In my 
opinion an assembly of share-holders for 
purpose of recording their votes at a poll 
had no power to fix some other date than 
that already fixed for the holding of the 
poll. The position, when a poll has been 
demanded and directed to be taken at a 
future date, is that the meeting subsists in 
contemplation of law until the poll has 
been taken; or, as Lord Justice Brett ex- 
pressed it, ‘'the taking of the poll is a 
mere enlargement of the meeting at which 
it was demanded.” The Queen v. Wimbledon 


Local Board (2). See also Shaw v. Tati 
Concessions Ltd., (3) and Spiller v. Mayo 
Development Co. Ltd., (5). In the last men- 
tioned case Russel, J., said ” It was well 
settled that the taking of the poll was 
not a meeting of the Company in the strict 
sense, but was in law a continuation of the 
meeting at which the poll was directed to 
be taken.” Article 49 regards the taking 
of the poll in the same sense; for it says, 
“The result of the poll shall be deemed to 
be the resolution of the meeting at which 
the poll was demanded.” The conclusion 
upon these authorities is, the legal con- 
ception of the meeting being that it 
continues for the purpose of taking the 
poll that the meeting continues for that 
purpose only and for no other purpose or 
business. 

The last question, therefore, reeolvcs 
itself into this, — has the breakdown of the 
arrangements for the poll on the 20th 
October put an end to the taking of a poll ? 
I do not think so. In my opinion the words 
in Art. 68 (g) " If at any Ordinary General 
Meeting at which an election of Directors 
ought to take place”, imply that it must 
be possible for the poll to be taken at the 
appointed time and place. There must 
at least be a reasonable opportunity to the 
voters and to the candidates of having the 
poll taken ; See Beg. v. St. Mary's Lambeth 
(20). In the present case it is to be observ- 
ed that there were eleven candidates for 
the five vacancies. And if unforeseen 
circumstances have arisen to prevent the 
poll being taken, then 1 think that, not only 
bas there been no termination of the election 
but that it became the duty of the Chair- 
man, the 3rd defendant, (and he had the 
power under the Articles) to appoint some 
other time for the taking of the poll. The 
rule is, that if a poll is demanded it must 
be taken, and this is so even though the 
Chairman refuses to grant the poll : The 
Queen v. Wimbledon Local Board (2). Article 
49 is equally emphatic. It says: ‘‘If a 
poll is demanded as aforesaid (t. e.,at the 
General Meeting) it shall be taken”; and 
it goes on to provide that it is to be taken, 
“in such manner, and at such time and 
place as the Chairman of the meeting 
directs and either at once, or after an 
interval or adjournment, or otherwise". 
The language of the Article leaves no 
doubt in my mind that it was open to the 
3rd defendant as Chairman, and indeed 
obligatory upon him, when he learned 

(20) (1838) 8 Ad. & E. 357; 3 N. & P. 416; 1 W. W. * 
H. 398; 2 Jar. 566; 47 E. R. 613. 
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ihst the poll could not be held on the 
20th to appoint another date for it. 

Finally it has been objected that the 
matter being one of internal management 
of the Company’s affairs the Court has no 
jurisdiction to interfere, and that the 
plaintiff's suit is unsustainable. It was 
upon this objection that the learned 
trial Judge dismissed the suit. A number 
of authorities have been cited to us, 

I do not think it necessary to refer to 
them in detail because the law upon the 
subject has been compendiously stated by 
Lawrence, L.J., in Cotter v. National Union 
of Seamen (21) at page 107* as follows : — 

‘‘If an act is intra vir»* the Corporation, and there- 
fore, one -which could he sanctioned by the majority 
of the corporators properly assembled in Qenaral 
Meeting, the Court will not entertain any proceed- 
ings to restrain the doing of the act resolved upon 
unless such proceedings are brought by the majority 
of the corporators and in the name of the corporation 
itself," 

It has been contended that, assuming 
defendants Nos. 3, 5, 6, 7 and 8 have usurp- 
ed the office of share holders’ Directors, 
this was a matter capable of confirmation 
by the Company in General Meeting — 
though no meeting of the Company has 
in fact sanctioned it. In other words, the 
argument is that the Company, which 
means, of course, a majority of the general 
body of share-holders, could by a resolu- 
tion override the Articles which require 
Directors to be elected, and resolve that 
these fi^ve gentlemen, who have contrived 
to step back into office without an election 
should remain there. I do not think 
that this would be intra vires a General 
Meeting of the share-holders, for the 
Articles until altered (and this, according 
to 8. 20, Indian Companies Act, can only 
be done by special resolution), bind the 
share-holders in General Meeting as much 
as the Board : See Boschoek Pro- 
prietary Co. Ltd. V. Fuke (18). It seems to 
me that the principle of that case governs 
this case where fi.ve gentlemen have been 
installed as Directors in contravention of 
the Articles. Such a mode of constituting 
Directors would be equally ultra vires the 
Board and the Company to sanction. This 
being the case, and there being no ad- 
equate remedy open to the plaintiffs under 
the Articles, I think it falls within the rule 
that the Court has jurisdiction to entertain 
a suit by share-holders against the Com - 
pany in respect of an iuliirgement of their 
individual rights as share-holders when the 
(21) (1929) 2 Oh. 58; 88 L. J. Oh. 323: 141 L. T. 178; 
73 S. J. 206; 45 T. L.R. 352. 

■ “Page of (1929) 2 Oh.-[JSd]. ' 


interests of justice so require: Baillie^. 
Oriental Telephone and Electric Co. (13), 

For these reasons, I agree that there 
should be a declaration that defendants 
Nos. 3, 5, 6, 7 and 8 are not Directors of the 
Company, and with the order directing the 
3rd defendant as Chairman to take the 
poll. 

N. 8. A B. L. Order accordingly. 


MADRAS HIGH COURT. 

Original Side Appeal No. 108 of 1929. 

September 17, 1931. 

BbASLBV, O. j., and COBNISB, J. 

Thb municipal council op 
VJZAUAPATAM— Dbpbndant -Appbllant 

VC^TSUS 

The tea DISTRICTS LABOUR 
ASSOCIATION— Plaintiff— Respondent. 

Madras District Municipalities Act (V of 1920 )^ 
a. 92~-Benefit society— Assessment is company's tax — 
Contributions] of members, whether capital — 'Incomt\ 
^capital 'paid-up capital,' meanings of. 

Where an association formed for the purpose 
of gathering recruits for estates and contributed to by 
its members who paid a subscription on a fixed 
scale and a capitation fee for each recruiter and 
each recruit, was assessed to company’s tax under 
s. 92, of tho Madras District Munieipalities Act: 

Held, that 'the re was a distinct difference between 
‘income’ and ‘oapital’, that the contributions of the 
members of the association were income and not 
capital and as the association had no ‘paid-up capital* 
within the meaning of 8. 92 of tho Madras District 
Municipalities Act, it could not be assssaed to com- 
pany’s tax under that section, [p. 202, col; 2.} 

Appeal from the judgment and decree 
of Mr. Justice Waller, dated the 
let October, 1929, and passed in the exercise 
of the Ordinary Original Civil Jurisdic- 
tion of the High Court, in C. 8. No. 721 of 
1928. 

Mr. B. Satyanarayana, for the Appellant. 

Messrs. King and Patridge, for the Res- 
pondents. 

Judgement.— This is an appeal from 
the judgment of Mr. Justice Waller. The 
facts of the case are as follows. The res- 
pondent association, namely, the Tea Dis- 
tricts (supply) Association is an association 
of persons formed for certain purposes, the 
main purpose being to gather recruits for 
tea estates for various parts of India and 
one of the gathering grounds being in or 
close to the appellant Municipality. The 
objects of the association are fully set out 
in the Memorandum of the Association 
and its Articles, The assooiation is oon- 
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tributed to by its members who pay a sub- 
Boription on a fixed scale and a capitation- 
fee of Rs. 5 for each recruiter and Rs. 12 
for each recruit. Each estate which is 
represented in the association makes an 
advance of Re. 75 to cover the expenses of 
the recruiters. For the moment, we pre- 
fer to call these payments by the members 
of the association their contributions. The 
association has a branch in the appellant 
Municipality and under s. 92 of the Madras 
District Municipalities Act (V of 1920) 
the appellant Municipality assessed the res- 
pondent association to companies tax for the 
half years ending 30th September, 1925,31st 
March, 1926 and 30th September, 1926 and 
served upon the respondent association 
notices demanding payments of the sums 
of Rs. 125 for each of the half-years already 
mentioned making a total sum of 
Rs. 500. The respondent association paid 
the amount demanded under protest and 
stating that they would file a suit in due 
course for the recovery of the amount paid 
by them under protest. The amount is a 
small one but as the respondent associa- 
tion had been similarly assessed by other 
Municipalities this suit and the other suite 
were, by order of the?High Court, transfer- 
red here for a decision. Mr. Justice 
Waller allowed the respondents’ suit be- 
cause he held that the respondents were not 
assessable under s. 92 of the Madras Dis- 
trict Municipalities Act by reason of the 
fact that they had no paid-up capital. 
Upon all other points he appears to have 
been in favour of the appellants. 

The only point argued before us here to 
day was whether the respondent associa- 
tion had a paid-up) capital upon which it 
could be assessed. It is important to 
observe that the words used in s. 92 are 
'*paid-up capital." Admittedly this is not 
a company but a mere benefit society; and 
it is not necessary — and so Mr. Justice 
Waller has held — that before a benefit 
society can be assessed under this Act it 
should carry on business within the Muni- 
cipality for profit. What we have to deal 
with here is the question as to whether or 
not the respondent association has any 
paid-up capital upon which it can be asses- 
sed. Mr. B. Satyanarayana in his very 
able agrument contends that the contri- 
butions by the members to which we have 
already referred constitute the paid-up 
capital of it. He argues that it is quite 
clear that the association carries on busi- 
ness within the limits of the appellant 
Municipality. He further argues that no 
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association or company can carry on busi- 
ness without capital so to do and that any 
money it derives from its own members or 
from outside must necessarily be the capi- 
tal of the company with which to transact 
business. He argues that it is not right, 
as our learned brother Waller, J., in the 
Court below did, to give a strict interpre- 
tation to the words appearing in the sec- 
tion, namely, “paid-up capital" and in- 
vites us to give to those words a liberal 
construction and hold that any money 
received by a company, a benefit society 
or an association which enables it to carry 
on its business must necessarily be capital. 
We are of the opinion that Mr. Justice 
Waller was quite right in applying to 
those words the technical meaning which 
usually is applied to those words. We find 
them in the section in question used in re- 
lation to a company and we decline to apply 
any other meaning to those words “paid-up 
capital" than that which is usually applied 
to them. Paid-up capital means so much 
of the authorised or stated capital of a com- 
pany which its share-holders or subscribers 
have paid up. In this case it appears to 
us that the contributions of the members 
of the association were in no sense capital. 
They were the subscriptions of the mem- 
bers of the association to the association 
and as such were the “income" and not 
the “capital" of the association. There is 
a distinct difference between “income" and 
“capital” and in our view this was the in- 
come of the association which enabled it 
to carry on its business within the limits 
of the appellant Municipality. The Legis- 
lature has chosen to say that where a com- 
pany or a benefit society carries on busi- 
ness within a Municipality it is to be as- 
sessed on its paid-up capital. But if the 
company or the benefit society has no paid- 
up capital it follows that it cannot be as- 
sessed. Under these circumstances, in 
our view, the judgment of Mr. Justice 
Waller in the Court below was quite cor- 
rect. This appeal must, therefore, be 
dismissed with costs. 

N. s. & A. Appeal diamiastd. 
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MADRAS HIGH COURT. 

Second Oivil Appeals Nos. 1718 and 1719 
ol 1926. 

March 18, 1931. 

Vbnkatasubba Rao, J. 
DARBHAMULLA 8UBBAMMA— 
Plaintiff — Appellant 
versus 

VAHVETTI VEERAYYA and othbrs— 

DltFBSDANTd — K bIPONDENTS. 

Partition Act (IV of 1893)^ sa. 2, 5, 4, scope of — 
Operation of s. 4, conditions for— Inherent powers of 
Court in partition cases. 

There is a broad distinction between ss. 2, 3 and 6 
of the Partition Act forming a group on 
the one hand and s. 4 on the other. Section 
4 applies to the case of a dwelling house a share 
of which has been transferred to a stranger and 
three conditions must be fulfilled before s. 4 comes 
into operation (1): the suit must relate to a dwelling 
house of an undivided family, (2) some share in it 
must have been transferred to the stranger and (3) 
the stranger transferee must have sued for partition. 
In the case cf the other sections, one of the parties to 
the dispute may or may not be a stranger. Even if 
the subject of the dispute is a dwelling house unless 
there be a stranger transferee s. 4 does not apply, 
[p. 203, col. 2.] 

What s. 3 contemplates is a request by a party 
for the sale of the whole property. Ttie section 
favours the smaller share-holder at the expense of 
the larger and the fact of a xierson owning a large 
share is a disability under the section since such a 
person is precluded from offering to buy the interest 
of the party owning the smaller share. This is the 
reason why the Courts have wherever possible striven 
to avoid this result. Rainprasad v Mukandi (1) and 
Angamuthu Mudaliar v. Ratna Mudliar (2) ^ veterTed 
to. [p. 204, col, 1.] 

If a sale is directed under s. 2 and s. 3 docs not 
apply, the sale is nevertheless one governed by the 
Partition Act and s. 6 relates to such a sale. [p. 204, 
eol. 2.] 

Independent of Partition Act, a Court has inherent 
ower to refuse to divide a property by metes and 
ounds and to adopt such other means as may appear 
equitable for effecting a just partition. Basanta- 
kumar v. Moti Lai (3j, referred to. . [ibid.] 

Appeal against the decree of the Court of 
the Subordinate Judge, Narasapur, in A. S. 
Nos. 67 and 68 of 1925 preferred against the 
decrees of the Oourt of the District Munsif, 
Bhimaysram, in O. S. Nos. 267 and 268 of 
1922 respectively. 

Mr. K. Venkataramaraju, for the Appel- 
lant. 

Messrs. N. Rama Rao and P. Panini Rao, 
for the Respondents. 

Order. — The Courts below have not 
paid the slightest attention to the Sections 
of the Partition Act which they profess to 
apply. Section 3 of that Act has always 
been a source of trouble, but even that fact 
cannot excuse the total disregard by the 
lower Oourt of even the otner provisions of 
the Act. 

The facts may be briefly stated. The 
joint family to which these appeals relate 
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consists of six members, the father, the 
1st defendant and the sons,' .'defendants 
Nos. 2 to 6. The 2nd defendant, conveyed 
his sixth share in some items to the plaint- 
ifi in O. S. No. 267 of 1922 for Rs. 200. He 
similarly sold his interest in certain other 
items to the plaintifi in O. S. No. 268 of 
1922 for Rs. 800. Each alienee has filed 
a suit claiming his share in the items 
alienated. In their written statement, the 
defendants offered to boy the plaintiff's 
share at a valuation. In each case, the 
lower Courts, purporting to apply the Parti- 
tion Act, have fixed the price of the plain- 
tiff's interest and directed her to receive 
the amount in lieu of her share in the items 
conveyed. The plaintiffs question the cor- 
rectness of this order. 

T shall first consider the various sections 
of the Act before examining whether the 
orders can be sustained. In the first place, 
there is a broad distinction between ss. 2, 3 
and 6, forming a group, on the one hand, 
and s. 4 on the other. Clause 1 of the last 
mentioned section runs thus: 

“Where a share of a dwelling-liouso belougiug to 
an undivided family has been transferred to a person 
who is not a member of such family and such trans- 
feree, sues for partition, the Court shall, if any mem- 
ber of the family being a share-holder shall undertake 
to buy the share of such transferee, make a valuation 
of such share in such manner ns it thinks fit and 
direct the sale of such share to such share-holder, 
and may give all necessary and proper directions in 
that behalf." 

It applies to the case of a dwelling-house 
a share of which has been transferred to a 
stranger. Three conditions must be ful- 
filled before s. 4 comes into operation. 

(1) the suit must relate to a dwelling- 
house of an undivided family : 

(2) some shares in it must have been 
transferred to a stranger : and 

(3) the stranger transferee must have sued 
for partition. 

In the case of the other sections, one of 
the parties to the dispute may or may not 
be a stranger. Even if the subject of the 
dispute is a dwelling-house, unless there 
be a stranger transferee, s. 4 does not apply. 

Having adverted to this important dis- 
tinction, I shall now refer to the group 
consisting of ss. 2, 3 and 6. Section 2 says 
that if it appears to the Court that for cer- 
tain reasons, selling the property is more 
beneficial than dividing it by metes and 
bounds, the Oourt on the request of the 
share-holders interested individually or col- 
lectively to the extent of one moiety or 
upwards, direct a sale of the property and 
a distribution of the proceeds. Then comes 
the question, who can claim the benefit of 
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B. 3? It expreBBly enactB that when the re* 
quest mentioned in s. 2 proceeds from a 
certain party, some share-holder other than 
that party, may apply under b. 3, It is 
difficult to understand why the rule has 
been so enacted. Mr, Justice Ooutts-Trol- 
tor refers to “the practical inconvenience, 
almost the absurdity, of the results" follow- 
ing from such a rule. (8ee O. 8. No. 750 of 
1919 on the file of the High Court). In 
116 Ind. Oas. 851 Ramprasad v. 
Mukwndi (1), the learned Judges 
rightly point out that the effect of 
this section is to favour the smaller share- 
holder at the expense of the larger. The 
fact of a person owning a large share, is by 
this section made a disability and he is 
precluded from offering to buy the interest 
of the party owning the smaller share. For 
instance, if A owns nine-tenths and B one- 
tenth of an item, the section regards A as 
being a person under disability although 
if, of the two persons, one should be favour- 
ed, A would appear to have a much better 
claim than B. But strangely the section 
enacts quite the contrary. The Courts 
naturally, whenever possible, strove to 
avoid this result. For instance, it has been 
held that an application under s. 3 is too 
late, if made after the sale has been order- 
ed under s. 2. See Angamuthu Mudaliar v. 
Ratna Mudaliar (2) which reverses the de- 
cision of Mr, Justice Coutts Trotter, alrea- 
dy referred to). Again, where a plaintiff 
owning two-thirds share offered to buy up 
the share of the defendant on payment of a 
stated sum, it was held that this was not a 
request strictly falling within s, 2 and, 
therefore the terms of the s. 3 did not come 
into play at all: [Ramprasad v, Mukandi 

(1) already cited]. What e. 3 contemplates 
is a request by a party for the sale of the 
whole property. In the case just cited, 
the party applied not that the whole prop- 
erty should be sold but that his co-sharer's 
interest might be sold to him at a valuation. 
These two cases show how strictly ss, 2 and 
3 have been construed. In my opinion, the 
rulings, with great respect, are perfectly 
correct, I may remark in passing, that in 
Angamuthu Mudaliar v. Ratna Mudaliar 

(2) the learned Judges overlooked that the 
order for sale being one by consent, cannot 
rightly be described as one covered by s 2. 
It seems to me with great deference, that 
the judgment would have been more cor- 

( 1 ) H6 Ind. Oas.SSl; A, I. R. 1929 All. 443; (1929) 
A.L.J. 651. 

(2) 91 Ind. Oas 516; 48 M, 920; 22 L. W. 323; 49 M. 
L.J. 411; (1925) M.W. N. 786; A. I. R. 1925 Mad. 
1234. 
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reot (though the result would not have 
been different) had the sale been deemed 
as one falling entirely outside the Parti- 
tion Act. In the other case mentioned 
above, viz., Ramprasad v. Mukandi (1) the 
learned Judges finding that the application 
did not conform to the provisions of s. 2 
held, as I have just observed (and in my 
opinion rightly), that the Partition Act did 
not apply. It is well to bear in mind in 
this connection that independent of the 
Partition Act, the Oourt has an inherent 
power to refuse to divide a property by 
metes and bounds and to adopt such other 
means as may appear equitable for effect- 
ing a just partition. 11 Ind. Oas. 370 
[Basantakumar v. Moti Lai (3)]. 

Then the question arises, if a sale is 
directed under s. 2 and^s. 3 does not apply-* 
what is the position? The sale is never- 
theless one governed by the Partition Act 
and s. 6 relates to such a sale. Olause 3 
of that section runs thus: — 

“If two or more peraone, of whom one is a sharo- 
holder in the property, respectively advance the same 
sum at any bidding at such sale, such bidding shall 
be deemed to bo the bidding of the share-holder. 

Incidentally, this shows beyond all doubt 
that share-holders and strangers alike may 
bid at the sale: (8ee Angamuthu Mudaliar 
V, Ratna Mudaliar (2). 

To elucidate the points to which I have 
referred, I may notice three further cases 
cited at the Bar. In Atul Chandra v. Bhu- 
san Chandra (4), the plaintiff was the 14 
annas sharer and the defendant, the 2 annas 
residue co-sharer. The plaintiff applied 
that he might be allowed to buy up the 
defendant’s share at a valuation, or, in the 
alternative, that the property might be 
sold to the highest bidder and the proceeds 
distributed. The defendant thereupon 
asked under s. 3 for leave to buy at a valua- 
tion the plaintiff’s share. The question 
arose as to who could apply under the last 
mentioned section, the plaintifi or the de- 
fendant The Oourt rightly held, reversing 
the judgment of the District Judge, that 
the defendant had the right. But with re- 
spect, the decision seems on another point 
to be wrong. The plaintiff’s application was 
not of the kind contemplated by s. 2 and 
it should have been held that the Partition 
Act did not apply to the case. In 
24 Ind. Oas. 27 [Jamnadas v, 
Mulehand (5)], the plaintiff was in- 
terested in two- thirds of the property and 

(3) 11 Ind. Oas. 370; 15 0. W. N. 555 n»te; 6 0. L. 
J. 8 note. 

(4) 97 Ind. Gas. 690; 44 0. L. J. 47; A. I. R. 1926 
Oal. 1190 . 

(5) 24 Ind. 0*8. 273. 
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applied for a sale under s. 2. It was held 
(and this is correct) that the right to buy 
out, was vested under s, 3 in the defendant. 
Having held this, the Court directed the 
property to be sold but added by way of a 
rider, that the defendant’s right was un- 
afiected to apply under s. 3 to buy up the 
plaintiS's share at a valuation. This is the 
cotnment I wish to make on this case. 
Either the defendant applied before or 
after the sale was directed under a. 2. If 
before, he possessed the right, if after, he 
was too late. But the learned Judge order* 
ed a sale, which course would have been 
right, had the defendant not applied; but 
at the same time, the J udge gave him leave 
to buy out, which presupposes that he 
made a valid application. In Mahnbir Rai v. 
Mahadev (6), the plaintifis owned two- 
sevenths and the defendants five-sevenths 
of a certain house. The latter applied un- 
der s. 2. The former thereupon made a 
request under s. 3. The learned Judge, 
having stated these facte, observes: 

“It became imperative on the Courts below to 
follow the procedure enjoined by s. 3, cl. 2, Partition 
Act.” 

This is intelligible only upon the footing 
that disputes arose among the plaintifis 
inter se, as otherwise cl. 2 could have no 
operation : (See Angamuthu Uudaliar v. 
Ratna Mudaliar (3), already cited]. 

Now, let me deal with the facts of the 
present case. Judged by these principles 
the terms of the defendants’ request, do 
not fulfil the requirements of s. 2. The 
lower Courts ought therefore to have held 
that the Partition Act does not apply. Let 
us grant that their request was a valid one. 
Even then, the Courts below ought not 
to have given them leave to buy up the 
plaintiff's share, for the right to buy out 
(if it did exist) would vest in the latter and 
not in the defendants. But as a matter of 
fact, the plaintiff did not apply under s. 3. 
Even granting, therefore, that the action 
of the lower Courts was otherwise justifi- 
able, the only order they could have made 
was one under s. 6. Moreover, the Courts 
below entirely ignored the distinction that 
exists between the items which form the 
dwelling-house and the other items in the 
suit. They applied the same rule to both 
sets of properties. In every respect, they 
thus disregarded the provisions of the 
Partition Act. 

I shall now deal separately with each of 
the items to which the two suits relate. 

(6) 103 Ind. Oas. 307: A. I. R. 1927 All. 666. 
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(Here his Lordship directed the prepara- 
tion of a echeme of partition with reference 
to those items). 

N. s & A. Order accordingly. 


MADRAS HIGH COURT. 

Civil Appeal No. 14 of 1926. 

October 15, 1931. 

Vhnkatabobua Bao and Paebnhau 
Walsh, JJ. 

NIMMAQADDA KAMIAH — Plaintiff 
— Appellant 
versus 

NIMMAQADDA MAHALAK8HMAMMA 

AND OTHBaS— DsFBNDANTi — RESPONDENTS. 

Hindu Law — Joint family — Stlf -acquisitions — 
Burden of proof- -Existence of ancestral property ^ 
effect of — Adoption — Bequest to adoptive mother 
assented to by natural father before adoption — Valid- 
ity, 

It cannot bo presumed from the mere fact that 
a Hindu father was possessed of some anctstral prop- 
erty that all his subsequent acquisitions are joint 
family property. Kannammal v. Ramathilakammal 
(1), referred to. [p. 206, col. 1.] 

The natural fathers assent cannot validate a be* 
quest by the adoptive father in favour of the latter’s 
daughter. Krishnamurthi Ayyar v. Krishnamurthi 
Ayyar (5), relied on. [p. 206, col. 2 ] 

A bequest by the adoptive father in favour of the 
adoptive mother in a Will executed prior to adoption 
if assented to by the natural father before adoption, 
would be valid and binding on the adopted son if il 
is fair and reasonable. Krishnamurthi Ayyar v. 
Krishnamurthi Ayyar (5) and Raju v. Nagammal (7), 
referred to. [p. 207, col. 2.] 

Appeal against the decree of the Court 
of the Subordinate Judge, Bapatla, in 0. 8. 
No. 47 of 1923. 

Mr. M. Venkataaubbiah for The Advocate- 
General, for the Appellant. 

Mr. P. Somasundaram, for the Respond- 
ents. 

Judgment.— With the lower Court’s 
finding, that the plaintiff was adopted by 
Subbiah, during his life-time and not by 
his widow, after his death, we must agree. 
The adoption was made the on llthofFebru- 
ary, 1911, and Subbiah died on the 9th of 
March, 1911. Subbiah, by his Will, execut- 
ed in August, 1910, made certain disposi- 
tions in favour of his daughter, the 2nd 
defendant. One of the points argued is — 
was the plaintiff’s natural father aware of 
this Will before the adoption in question 
and did he assent to its provision? The 
lower Court has, in effect, found, that he 
acquiesced in them and that, but for such 
acquiescense, Subbiah would not have 
taken the plaintiff in adoption. In other 
words, the finding is, that there was an 
ante-adoption arrangement between Subbiah 
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and the plaintiff s natural father. The plaint- 
iff attained majority in 1921 and brought the 
Buit in 1923. The lower Court, holding 
that the arrangement was fair and reason- 
able, dismissed the plaintiff's suit. 

The plaint refers to 12 items of immor- 
able property. On behalf of the respond- 
ents, it is contended that Items Nos. 4, 5 
and 8 are Subbiah's self-acquisitions. This 
contention is in our opinion, well-found- 
ed. In 1902, Subbiah and his brother 
entered into a partition of their family 
properties. The partition deed does not 
mention these three items. It is not disputed 
that they were acquired by Subbiah sub- 
sequently. The plaintiff puts his case 
thus. Some properties fell to the share of 
Subbiah at the partition; it must be, 
therefore, assumed that he purchased the 
items in question from the income of 
those properties. In other words, the con- 
tention is, that when it is shown that a 
Hindu father was possessed of some ances- 
tral property, all his subsequent acquisi- 
tions must be presumed to be joint family 
property. With this contention, we cannot 
agree. In 97 Ind. Gas. 632 [Kannammal v. 
Ramathilakammal (1)] (a decision of this 
Court), the law is thus stated. 

“ The party alleging that the property held by an 
individual member is joint family property must 
show that the family was possessed of some prop- 
erty with the aid of which the property in question 
could have been acquired. If this is shown and 
only then, the onus sliiftstothe party alleging self- 
acquisition, to allirmatively make out that the property 
was acquired without any aid from the family 
estate. This is clearly laid down in Ram Kishan 
Daa T. Tunda Mai [2J, Ohamier, J., lays down two 
propositions: 

(1) There is no presumption that a family has any 
joint property. 

(2) 'there is no presumption that property found 
in the possession of any one member is joint family 
property unless it is shown that the family as such 
possessed some property by means of which the 
property in question could have been acquired. 

In Narayana Rao v, Seshamma (3) Sir John Wallis, 
0. J.and Seshagiri, Iyer, J., quoted with approval 
the observations of Ohamier, J., and accepted that 
learned Judge’s view. In a recent case of this 
Court, 71 Ind. Cas. 130 Vadamalai Filial v. Siih- 
ramaniafihettiar (4), the same view was again taken. 
It is unnecessary to cite further cases. The law on 
the point may now be taken as being clearly settled.” 

B'ollowing this case, we accept the tind* 
ing of the lower Court that Items Nos. 4,5 
and 8 are the self-acquisi lions of Subbiah. 
(Items Nos. 2 to 5 iu the judgment is a a 
obyious mistake for Items Nos. 4, 5 and 8). 

(1) 97 Imd. Cas. 632; A 1. U. 1927 Mad 38. 

(2) 10 Ind. Cas. 543; 33 A. 677; 8 A. L. J. 723. 

(3) 26 Ind. Cas 33; 27 M. L. J. 677. . 

(4) 71 Ind. Cas. 130; 16 L. W. 936; (1923) M. W. 
N 57; A. 1.11, 1923 Mad. 262. 


The plaintiff cannot succeed in regard to 
these items. 

Of the 12 items referred to in the plaint, 
Items Nos. 1, 10, 11 and 12 were bequeath- 
ed to the plaintiff himself and his right to 
those items is not disputed. 

The question then remains, is the plaint- 
iff entitled to the other fire items? (Items 
Nos. 2, 3, 8, 7 and 9). We must bold, 
following Kriahnamurthi Ayyar v. Krishna- 
murthi Ayyar (5) that the natural father’s 
assent does not validate the bequest of 
these items to the 2nd defendant. The 
respondents do not seriously dispute this, 
and we must hold that the plaintiff is 
entitled to these items. 

The plaintiff claims also the movables and 
the outstandings left by Subbiah, These 
were by the Will in question, bequeathed 
by Subbiah to his widow the let defendant. 
The plaintiff cannot under the very decision 
quoted above question this bequest. Their 
Lordships first explain how the matter 
stands on principle. What then are the 
results that follow from its strict application 
They first consider the case of a disposition? 
made inter vivos by the adoptive father. 
They then deal with the case when the 
disposition is by Will and the adoption is 
subsequently made by the widow. Then, 
iu regard to the third and last case, they 
thus observe; — 

“But it is quite difl'orent when the adoption is 
antecedent to the date at which the disposition is 
meant to take effect. The rights which How from 
adoption are immediate, and the disposition if given 
effect to, is inconsistent with those rights and cannot 
of itself vi propria affect them.” 

That is to say, when the adoption is made 
prior to the disposition which is to take 
effect subsequently, the rights flowing from 
the adoption take precedence of the disposi- 
tion. This, then, is the result, if the matter 
is looked at from the point of view of 
strict principle. Their Lordships were, 
however, prepared to admit an exception 
to this rule on the ground of custom. Re- 
ferring to the third case mentioned above 
they proceed: — 

“It will be seen from these that in their Lordships' 
opinion the only ground on which such arrangement 
can bo sanctioned is custom.” 

What is the srrangment that is referred 
to in this passage? The answer is clearly 
that which is dealt with under third head 
Their Lordships then go on to observe: — 

“They are of opinion that there is such a con- 
sensus of decision in the cases with the exception 

(5) 101 Ind. Cas. 779; 50 M. 508; 26 L. W. 186; A- 
1. E. 1927 P. 0. 139; 29 Bom. L. R. 969; 53 M. L. J. 67 
25 A. L. J. 945; 45 C. L. J. 620; 4 O. W. N. 821; 31 
0. W. N.910; 26 L. W. 186; (1927) M. W. N. 469; 39 M. 
li. T. 52; 8 P. L. T. 719; 54 1. A. 248 (P. 0.). 



13S I. 0. 1932 LAESHllAlfHA 

of the case of Jagatinadhav,Papamm% (6) that they 
are fairly entitled to coaic to the conclusiou that 
custom has sanctioned such arrangements in so far 
as they regulate the rights of the widow as against the 
adopted son. It seems part of the custom that one 
sine qua non of such an arrangement should be the 
consent of the natural father." 

From these passages the iafereace is 
obvious that an arraugement made for the 
benefit of the widow would be treated as 
valid and be protected. To this extent, 
the rule resting on principle is relaxed. 
'‘But”, says the plaintiff’s learned Oounsel, 
"this exception applies not to an adoption 
made by a person during his lifetime 
but by his widow after his death.” This 
contention receives no support from the 
judgment; on the other hand, the passages 
we have quoted have the very opposite 
tendency. Then the Oounsel relies upon 
the words in the last paragraph of the 
judgment, namely, “Their Lordships con* 
sider that the Will here can have no effect.” 
Those words are not to be taken as mean* 
ing that they decided that the widow had 
no right. Indeed, the widow in that case 
had enjoyed the right conferred upon her 
and died. The rights in question under 
the Will were those of the respondents in 
the case. Who were those respondents? 
The answer is to be found in the opening 
paragraph of the judgment where they are 
thus described: — 

“PersoQS who wera coiiaoctions, but were in no case 
within the degrees entitled to maintenance and who 
are respondents in the present suit.” 

Then the only remaining question is, 
can the particular provision in this Will 
in favour of the widow be upheld? The 
judgment above referred to of the Judicial 
Committee has been fully considered and 
explained in Raju v. Nagammal (7). It was 
there held that an arrangement by which 
the widow gets some part of the estate 
absolutely, would be upheld provided it 
is fair and reasonable. In this case, we 
are satisfied that the bequest of the 
movables and the outstandings to the 
widow satisfies the requirement. The 
plaintiff’s suit to this extent, must therefore, 
fail. 

In the circumstances of this case, we are 
not prepared to allow the plaintiff mesne 
profits. By the Will in question, Subbiah 
bequeathed to the plaintiff some properties 
belonging to his wife the Ist defendant. 
Now that the plaintiff elects to dispute 
the Will he is bound to surrender them 
to the let defendant their owner; but he 

(6) 16 M. 400; 3 M. L. J. 193. 

(7) 113 Ind. Oa8.449;52 M. 128; 29 L. W. 77; il928) 
M. W. N. 732; A. I. R. 1928 Mad . 1289. 
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has been enjoying them so long and is 
bound to account for their profits. More- 
over, the 1st defendant^ was maintaining 
the plaintiff till some time previous to the 
suit. She has incurred legitimate expenses 
both on her own behalf and on behalf of 
the plaintiff. In any account that may be 
ordered to be taken, she must get credit 
for the sums she spent as well as for the 
income from her properties ;,en joyed by the 
plaintiff. We do not think any useful 
purpose will be served by directing these 
cross accounts to be taken. The claim to 
mesne profits is, therefore, disallowed. 

We are asked to record the statement 
made on behalf of the plaintiff that he 
claims no interest under the Will int the 
properties belonging to the 1st defendant 
bequeathed to him thereunder and that he 
is not at present in possession of any of 
them. We accordingly record that state* 
ment. W e may note that , but for this 
statement, we would not have passed a 
decree in his favour. 

The lower Court’s decree is modified to 
the extent indicated in this judgment. In 
the circumstances, we direct each side to 
bear its costs throughout. The suit was 
brought tn forma pauperis and we direct 
the plaintiff to pay the Court Fees due to 
the Qovernment, which are hereby declared 
to be a first charge on the properties 
decreed in his favour. 

We make no order as to costs as regards 
the Memorandum of Objections. 

N. s. & A. Decree modified. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 873 of 19^8. 

August 10, 1931. 

COBOBNVBN, J. 

ADHIKARI LAK8HMAMMA— PLiiNTiPP 
—Petition BE 

VCT8U8 

QOOLE APPADU anp anotsbe 
— Dbfbndants— Rbsponobnis. 

Arbitration — Agreement t# abide by decision of 
majority, meaning of — All arbitrators not taking part 
in proceedings — Validity of award — Duty of party to 
protest — Taking chan^ of favourable decision—^ 
Estoppel — Revision against awards — Maintainability-^ 
Civil Procedure Code {Act V of 1908), s. 115. 

An agreement to abide by the majority of a certain 
number of arbitrators does not mean that the arbitra<» 
tion may be conducted by a majority or by less than 
the full number of arbitrators, 
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But if some of the arbitrators are absent it is the 
duty of the parties to object at that time and not to 
allow the proceedings to go on with less than the full 
number of arbitrators. 

If a party having a clear knowledge of the circum- 
Btaneos on which ho might have founded an objection 
to the arbitrators proceeding to make their award, 
Submits to the arbitration going on and allows the 
arbitrators to deal with the case as it stood before 
them, taking his chance of the decision being more 
or less favourable to himself, it is too late for him, 
after the award has been made, and on the application 
to file the award, to insist on this objection to the 
filing of the award. Chowdhri Murtaya llossain v. 
Bibt lieehunhissa (2), followed. 

Revision is generally objectionable in cases of 
awards and a Court should not interfere unless it 
finds not only an illegality committed but some sub- 
stantial harm resulting from that illegality. Ghulam 
Khan v. Muhammad Ilassain (3), referred to. 

Oivil Revision Petition under s. 115 of 
Act V of lUOs and s. 107 of the Government 
of India Act praying the High Oourt to 
revise the decree of the Oourt of the District 
Munsif Parvathipur, in O S. No. 337 of 
1926. 

Mr. S. Suhrahmanya Sastri, for the Peti- 
tioner. 

Mr. Y. Suryanarayaria, for the Reepon- 
dente. 

Judgment. — This was a suit referred 
to arbitration and the finding of fact is that 
out of five arbitrators one was absent during 
the examination of one of the witnesses. 
The learned District Muneif is of opinion 
that the terms of reference provided for 
such a contingency inasmuch as the parties 
agreed that the opinion of the majority 
should be accepted. But it is one thing to 
say that and quite another thing to say 
that the parties agreed that the arbitration 
might be conducted by a majority, or by 
less than the full number of arbitrators. 
This view of the lower Court has not been 
supported here and it must be found on the 
authority of Thammiraju v. Bapiraju (1) 
that it was incumbent on each of the 
arbitrators to be present at each of the 
meetings and that accordingly, if the matter 
stood there, the award would be liable to be 
set aside as illegal. The learned District 
Munsif has, however, also found that, if 
there was any irregularity from this case, 
the plaintiff has waived it. He notes that 
the plaintifi's next friend was present on 
each occasion and has admitted that he took 
no notice of the circumstance that one of 
the arbitrators was on one occasion absent. 
It was his business to object at the time and 
not to allow the proceedings to go on and 
terminate. The principle has be,en laid 
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down by the Privy Council in Chowdhri 
Murtaya Hosaain v. Mussamat Bibi 
Beehunniasa (2). “The appellant," their 
Lordships say, “having a clear knowledge 
of the circumstance on which he might 
have founded an objection to the arbitrators 
proceeding to make their award, did submit 
to the arbitration going on and allowed the 
arbitrators to deal with the case as it stood 
before them, taking his chance of the 
decision being more or lees favourable to 
himself, and it is too late for him after the 
award has been made, and on the applica- 
tion to file the award, to insist on this objec- 
tion to the filing of the award." This seems 
to me to be precisely what the plaintifi’s 
next friend did, and I cannot say that in 
accepting his conduct as an answer to the 
objection the learned District Munsif has 
gone beyond the discretion vested in him. 
There is clearly no question here of exceed- 
ing his jurisdiction. 

Exception is then taken to the manner in 
which the arbitrators have dealt with the B 
and D Schedule properties. As regards the 
B Schedule property, it is said that they 
have not decided ss between the plaintiff 
and the defendants to whom it belongs and 
as regards the D Schedule, that their 
decision was in conflict with admissions 
actually made by the defendants. It is to be 
observed, however, that these objections 
were not taken in the memorandum filed by 
the plaintiff upon the award and I see no 
reason accordingly why I should allow them 
to be taken now. 

It only needs to be added that the Privy 
Council have held in Ghulam Khan v. 
Muhammad Bataan (3) that revision is 
generally objectionable incases of awards, 
and 1 think that on the principles laid down 
in that case a Oourt should not interfere 
unless it finds not only an illegality 
committed but some substantial harm 
resulting from that illegality. I have not 
in anyway been shown how the latter condi- 
tion is satisfied. 

The Oivil Revision Petition is dismissed 
with costs. 

N 8. & A Petition diamiaaed, 

(2) 3 I. A. 209 at p. 220; 26 W. R. P. 0. 10; 3 Suther 
342; 3 Sar. 663 (P. 0.). 

(3) 29 0. 167; 29 I. A. 51; 4 Bom. L R. 161; 12 M’ 
L. J. 77; 6 0. W. N. 226; 8 Sar. 154; 25 P. R. 1902 


(1) 12 M. 113. 
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OUDH CHIEF COURT. 

First Civil Appeal No. 1 of 1931. 

November 2, 1931. 

Hasan, 0. J. and Bisbeshwau NaTu 
Skivastavj, J. 

Khan Sahib WAJID ALI KHAN— 

Defendant — Appellant 

Xi€>'KSU3 

JAFAR HUSAIN KHAN ASDANCTHBa— 
Plaintiffs— R aepoNDENTs. 

Muhammadan Law — Divorce — Words implying 
divorce — Express words for effecting divorce — Talak, 
vfhat is. 

The words T give up all relations and would have 
no connection of any sort’’ addressed by a Muham- 
madan husband to his wife are not express within 
the meaning of the Hanafi Muhammadan Law to 
effect a divorce nor are they understood in that law 
as implying divorce. Among Indian Muhammadans 
they are frequently used for the purpose of dis- 
sociating oneself from the company or the ijresence 
of the addressee, of relieving such a person from 
the obligation of rendering service to the user and 
also for the purpose of withdrawing restraints 
from the movements of addressee. The express 
words for effecting divorce are well known to be 
talak and its grammatical variations. These w'ords 
are terms of art and the technical meaning which 
they have acquired by usage is freedom from the 
bondage of marriage and not from any other bondage. 
Once they are used they must be given effect to 
according to their technical import and evidence as 
to any intention to the contrary is not permissible 
according to the Hanali Muhammadan Law. [p. 211, 
col. 2; p. 212 col. 2.J 

First Appeal against a decree of the 
Additional Subordinate Judge, Hardoi, 
dated the lOth November, 1930. 

Messrs. Ghulam Hasan and Iftikhar 
Husain, for the Appellant. 

Messrs. M Wasim, Manni Lai and Siraj 
Husain, for the Respondents. 

Judgement. — This is the defendant’s 
appeal from the decree cf the Additional 
Subordinate Judge of Hardoi dated the 
10th of November, 1930. 

Musammat Saghir-un-nisa vras married to 
the defendant, Wajid Ali Khan, on the i2th 
of March, 1909, according to the Hanah 
Muhammadan Law at Shahabad in the 
District of Hardoi. She died on the llth of 
May 1928 and the plaintiff No. 1, Jafar 
Husain Khan, is her brother and Musammat 
Mahmud-un niss, plaintiff No. 2, is her 
Bister. It is admitted that the plaintiffs 
and the defendant are the sole heirs at-Iaw 
of Musammat Saghir un nisa entitled to 
share in equal moieties in the inheritance. 

The plaintiffs’ case is that Musammat 
Saghir un-nisa’s dower was fixed at 
Rs. 80,000 as a deferred dower at the time 
of her marriage with the defendant. The 
plaintiffs are thus entitled to recover 
Rb. 40,000 from the defendant. They also 
claim from the defendant certain ornaments 
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the value of which they stated to be 
Rs, 1,063-8. Lastly they asked for a 
sum of Rs. 25,0 JO, only by reason of the 
iDBuflacioQcy of the defendant’s means. In 
defence the defendant pleaded that the 
amount of dower fixed at the marriage was 
only Rs. 10,00.', that Musammat Saghir-un- 
nisa had relinquished her claim for dower, 
whatever the amount, by executing a docu- 
ment dated the 4ch of February, 1924, that 
early in Dicember, 1921, the defendant had 
irrevocably divorced Musammat Saghir-un- 
nisa and that, therefore, counting the 
period of limitation for a claim for dower 
from Dacember, 1921, the present suit was 
barred by time. The Court was also asked 
to determine tha reasonable amount of 
dower under s. 5 of the Oudh Laws Act, 
1876, for which a decree might be passed 
against the defendant. 

On the question of the amount of dower 
fixed at the marriage of Saghir-un-nisa 
with the defendant the finding of the learn- 
ed Additional Subordinate Judge is that it 
was Rs. 8'J,Uv)0. The issue as to the release 
of dower has been decided by him in the 
negative and against the defendant. On 
the question of the alleged divorce in 
December, 1921, his finding is again in the 
negative and against the defendant. As 
to what was the reasonable amount of 
dower, having regard to the means of the 
husband and the status of the wife, for 
which a decree should be made in favour of 
the plaintiffs in the present case, his finding 
is that the defendant is possessed of prop- 
erty of the value of at least Rs. 90,000 and 
his opinion on this issue is that Rs. 30,000 
was the reasonable amount of dower within 
the meaning of s. 5 of the Oudh Laws Act, 
Finally, he deereed the plaintifl’s suit for 
their half share of Rs. 15,000. As regards 
ornaments, he has found that the plaintiffs 
are entitled to a decree of Re. 125 for their 
share in the value of the ornaments. 
Except the last- mentioned finding, every 
other finding of the learned Additional 
Subordinate Judge has been challenged 
before ns. 

There is no documentary evidence what- 
soever to show as to what the amount of 
dower was but it is agreed that it was fixed 
at the marriage. The plaintiffs have, 
therefore, produced witnesses to prove that 
the dower was fixed at Rs. I0,00u. On the 
other hand, the defendant has also exa- 
mined witnesses in support of hie case as 
to the amount of the dower. At the hear- 
ing of the appeal the record of the evi- 
dence produced on both sides was read to 
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U8 in extenso. The conclusion at which we 
have reached is that the findin« of the 
learned Additional Subordinate Judge is 
correct and must be accepted. The plaint- 
“fa witnesses are lerar Husain Khan, 
Abdus Sattar Khan, Muhamnsad Kaza 
Khan and Amir Husain Khan. All these 
four witnesses were present at the marri- 
age. Amir Husain Khan acted as a Vakil 
^ the marriage and Muhammad Raza 
Khan was a witness. Abdus Sattar Khan 
18 the nephew ol Musammai Saghir-un-nisa 
snd Isr&r Husain Hhan joined the marriai^fe 
as a friend of the defendant. The Qazi 
who recited the formula is now dead. The 
learned Additional Subordinate Judge has 
answered some of the criticisms advanced 
on behalf of the defendant against the 
testimony of these witnesses and has accept- 
ed their evidence as reliable and worthy of 
credence. In the arguments before us 
nothing was urged which would induce us 
to disagree with the learned Additional 
Subordinate Judge in his opinion as to the 
^ustworthiness of the plaintifiFs’ witnesses. 
He has also given reasons for forming the 
opinion that the fixing of the amount of 
dower aX Rs. 80,0!!10 was in’consonance with 
the probabilities and the circumstances of 
the case He has pointed out that one 

j Khan, who was a 

holder of the title of Khan Bahadur, an 
Honorary Magistrate and one of the most 
respectable men of Shahabad, acted in loco 
pcLTctitis at MusaTmncit Saghir-un-nisa’s 
marriage. Her father had died. She was 
the first cousin of Khadim Husain Khan 
an^ the marriage took place at his house. 
The evidence on both sides agrees that the 
amount of dower was settled by him. In 
the case of Khadim Husain Khan's own 
daughters like sum of money, that is 
Rs 80.000 had been fixed as the dower 
The learned Additional Subordinate Judge 
has pointed out to the fact that Musammat 
Saghir-un nisas sister’s dower, that is the 

fna at 

Rs. 80£00. We are of opinion that these 
are sufficiently weighty grounds in support 
of his finding, 

On the side of the defendant he himself 
went into the witness box and produced 
five more witnesses in support of his allega- 
the amount of the dower 
Obviously the evidence of the defendant 
himself cannot be accepted without strong 
corroboration. Such a corroboration is 
not available out of the testimony of hie 
witnesses, all of whom have been dis- 
believed by the learned Additional Sub- 


ordinate Judge. He has examined the 
statements of these witneeses with great 
care and rejected them as unworthy of 
belief. The result of hie consideration of 
the evidence as a whole is thus stated by 
him: 

“Thus it would appear that the evidence of the 
plaintiff with regard to the amount of dower is much 
more worthy of belief than the defendant’s evidence 
which could not impress me.” 

We affirm this finding. 

The plea of the relinquishment of dower 
has a short history behind it. The defend- 
ant filed two written statements in this 
case; the first on the 17th of April, 1930. 
This written statement has unfortunately 
not been translated and printed for the 
record of this appeal. In para. 12 of this 
written statement it was stated that Musam- 
mat Saghir-un-nisa had relinquished her 
claim for dower in favour of the defendant 
long before her death. No mention 
was made of any deed of relinquish- 
ment. The defendant filed a second 
written statement on the 11th of May, 
193i\ and in para. 12 of that written 
statement he mentioned a deed of release 
with reference to its date, the 14th of 
February, 1924. Along with this written 
statement the defendant produced in Court 
what purported to be the original deed of 
relinquishment. It was brought on the 
record of the case and marked as Ex. A-3. 
The plaintiffs then asked for a certified 
copy of it and received it. Subse- 
quently the defendant also obtained a 
certified copy of the same. After this the 
original (Ex. A 3) disappeared from the 
record of the case. The defendant then 
substituted the certified copy which he had 
obtained and which was also marked as 
Ex. A-3. In the circumstances certified 
copy has been accepted as admissible in 
evidence in proof of the issue relating to the 
relinquishment. As to the loss of the 
original the learned Additional Subordinate 
Judge is of opinion that it was ‘*to the 
advantage of the defendant for the plaint- 
iffs have been deprived of the opportunity 
of disproving its genuineness by compari- 
son of signature of Saghir on the original 
with her other signatures.” He further 
points out that the amount of dower is not 
mentioned in this deed of release. This 
fact, he thinks, raises strong suspicion 
against the authenticity of the release. The 
learned Additional Subordinate Judge 
further comments on the fact that in the 
deed of release the marriage is stated to 
have taken place 20 years before its execu- 
tion. This will place the marriage in 
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February, It 0!, while as a matter of fact it 
took place in March, 1909, but, says the 
learned Additional Subordinate Judge, “the 
pieeent suit was instituted 20 years and 
some months after the marriage.” He, there- 
fore, opines that the deed of release was 
fabricated after the institution of the suit. 
The recital in the deed of continuous happy 
relations between the defendant and Mus'im- 
mat Sagbir-un nisa is also untrue according 
to the learned Additional Subordinate 
Judge. As to the direct evidence of proof 
of the deed of release furnished by the 
testimony of the defendant and his three 
witnesses, Obaidullah, Muhammad Ahmad 
and Muhammad Tahir Khan, the learned 
Additional Subordinate Judge is of opinion 
that it is unworthy of credence. He has 
examined the evidence in details and has 
given reatODS for his opinion. We are not 
prepared to disagree with him. We, there- 
fore, maintain the finding that the release is 
not proved. 

The question as to the means of the hus- 
band for ascertaining the reasonable amount 
of dower has been considered by the learned 
Additional Subordinate Judge with care 
and caution. We adopt hie finding that the 
dower in the present case should be fixed for 
the purpose of s. 5 of the Oudh Laws Act at 
Rs. 30,000 only. It now remains to consider 
the plea of divorce. 

The question of divorce has been argued 
before us mainly as a proposition of law. 
So far as the facts are concerned we were 
asked in the first instance to accept the 
defendant’s and his witnesses’ testimony to 
the effect that the defendant pronounced 
the well-known formula of talaq thrice in 
rapid succession, that is to say, he actually 
said “main ne tumko talaq dia" (I have 
divorced thee). We agree with the learned 
Additional Subordinate Judge that it is 
impossible to accept this evidence as true. 
We also accept his view of the events as 
they happened. This view is supported by 
a letter of Musammat Saghir-un-nisa dated 
the 3rd of Dec9mber,1931,(Ex.9). Exhibit J2 
is the envelope containing Ex. » and bears 
postmark 'Bhopal 3rd December, 1921. The 
letter is in the handwriting of Mtwamiaat 
Saghir-un-nisa herself and was addressed to 
her brother, Jafar Husain, On the record 
of the case it has come from the custody of 
Jafar Husain. We hold in agreement with 
the learned Additional Subordinate Judge 
that only so much of the facts in connection 
with the question of divorce are proved 
as are proved by the contents of this letter. 

It appears that one fine morning when 
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the defendant was ready to leave his house 
for hie oflBce he found that his breakfast was 
not ready. Thereby he lost temper and 
addressing Musawwiat Saghir-un-nisa said 
that “He was entirely giving up all relatione 
and would have no connection of any sort 
with her.” As to the true import of these 
words Musammat Saghir-un-nisa asks in 
this letter the opinion of his brother as to 
whether they amounted to an irrevocable 
divorce. So far as we can gather anything 
from this letter as to the estate of her own 
mind it is clear that she never treated the 
utterances of the defendant as a final 
divorce. The defendant in his evidence in 
the case says: 

*'1 really never intended to divorce her. Excepting 
sexual intercourse I treated Saghir in all respects 
after divorce till her death exactly as I treated her 
before the divorce. Saghir was unlit for sexual 
intercourse on account of her illness from 1918 till her 
death. There was no change in the treatment of 
Saghir too towards me before and after divorce.” 

After the death of Musammat Saghir-un- 
nisa the defendant performed the obsequies 
as if she was his undivorced wife. Thus it 
is clear that there was no divorce either in 
thought or in action: but it is argued that 
the words used by the defendant as 
evidenced by the contents of the letter 
amount in law as a complete divorce* This 
is the question which we have to decide. 
The latest pronouncement of their Lord- 
ships of the Judicial Committee is con- 
tained in the decision of Ma Mi v, Kallander 
Ammal (1). Sir John Wallis, in delivering 
the judgment of the Judicial Committee, 


said: — 

“According to that law (Muhammadan Law), a husband 
can ellect a divorco whenever he desires. He may do so 
by words without any talaknama or written document, 
and no particular form of words is prescribed. If 
the words are ‘express’ or well understood 
as implying divorce, such as talak^ no proof 
of intention is required. If the words used are 
ambiguous the intention of the user must be proved,” 
With reference to this pronouncement 
argument was addressed to us that the words 
used by the defendant in this case are not 
ambiguous and if they are not ambiguous 

rlivrnrnA p.nmA into in snito of 


the defendant’s intention to the contrary. 

We have already rejected the evidence 
that the defendant used the word [talak' 
in addressing Musammat Saghir* un-nisa on 
that particular morning. The words which 
we have found on the authority of the 
letter (Ex. 9) to have been used were “1 give 


(1) lOOInd. Gas. 1; 4 0. W. N. 301; 54 I. A. 61; 
25 A. L. J. 65; A. 1. R. 1927 P. 0. 15; (1927) M. W. N. 
80; 32 M. L. T. 41; 25 L. W.342; 28 P. L. K. 109; 5 
R. 18; 52 M. L. J. 376; 6 Bur. L. J. 40; 45 0. L J. 
263; 8 P. L. T. 280; 31 0. W. N. 621; 29 Bom. L. R. 800 
(F. 0.) 
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up sll r6l8tioU6 ftnd would have no connoo- 
tion of any sort”. These words are certainly 
express’ within the meaning of the 
Hanafi Muhammadan Law to effect a 
divorce nor are they understood in that law 
as implying divorce. The express words 
are well known to be talak and its 
grammatical variations, the root being 
composed of letters {tu, lam, q\ These 
words are terms of art and the techhical 
meaning which they have acquired by 
usage is^ ‘ireedom from the bondage of 
marriage and not from any other bondage. 
Once they are used they must be given 
effect according to their technical import 
and evidence as to any intention to the 
contrary is not permissible according to the 
Hanafi Muhammadan Law, Several illuetra- 
tioDs of the express formula talak are 
given in Hedaya: Anta talaqun (Thou art 
the objective of divorce); Mutalliqa (Thou 
art divorced); Talaqtuka (I have divorced 
thee). In Hedaya the reason for treating 
these expressions as terms of art is givf n as 
follows; — 

h akana aarihan wa innahu yoqe.hurrajate binnasse 
wald yaftagera iilanveyate lcan?iahii aarihan fehc 
he(jnalabatil‘istemalc, 

(Therefore they amount to express divorce. 
To this is attached reversibility and such a 
divorce is free from the question of inten- 
tion because usage preponderates). Now it 
is clear that the word 'talaq^ with its 
grammatical variations has acquired this 
technical meaning by reason of usage. It 
may be a moot question whether the same 
meaning must always be attached to those 
words when used by the Urdu speaking 
Muhammadan community of India. The 
question assumes a more serious importance 
when words other than talaq are found to 
have been used by a member of the same 
community. We on our part are unable to 
affirm that apart from the word *talaq' there 
are words of Urdu used by the Musalmans 
of India bearing the same technical mean- 
ing as the word Halaq^ bears. We find this 
question raised in an Urdu translation of 
Hedaya by Maulana Syed Ameer Ali 
printed in Newal Kishore Press, Lucknow. 

It is interesting to note that even in the 
use of the word talaq the change in 
phonetics alters the meaning. Hedaya 
says— 

Lau gala anta mntliqa betaakinettae la yakuna 

talaqan %lla binmyatt. 

(If it is said mutlaqa with eukun on ta 
then this is not divorce without the inten- 
tion). All this shows how much the legal 
effect of the use of the word *talaq\ depends 
upon the accuracy of its form and the usage 


which has clothed it with that teobnicsl 
connotation. We are not aware of and we 
have tried in vain to find in Arabic text 
books of Muhammadan Law any other word 
than Halaq' as a well understood expression 
implying divorce without proof of intention 
or circumstances. All other expressions 
are treated in the books not under Talaq i- 
sarihi (express divorce) but under Talaq-i^ 
kinaya implied divorce). The expression 
of the latter class are always regarded^ as 
ambiguous and the meaning of ‘divorce’ is 
given to them only on proof of the accom- 
panying intention or the surrounding 
circumstances. This is certainly so in the 
Hanafi Muhammadan Law though there 
is some difference in this respect between 
that law and the Bhafai Law, 

The Chapter on divorce in Hedaya begins 
by saying Attalaqo ala zerbaine sarih wa 
kanaya (there are two kinds of talaq^ 
express and by implication). After having 
dealt with the former the Hedaya proceeds: 

Ammazzarbussani wa howat kanayato — La yaqaa 
hehattalague ilia binniyate au bedalalatilhalt. 

(Now aa to the second cJass, and they 
are Kinayas which do not effect divorce 
without intention or the force of sur- 
rounding circumstances). Under this 
heading several forms of expressions are 
given which may or may not have the 
effect of a divorce according to the inten- 
tion and the circumstances. It is not 
possible to identify the expressions used 
in this case in Urdu with any of the 
expressions dealt with by the auther of 
Hedaya in Arabic. One thing is however 
clear that it is not shown by proof nor 
is it within our knowledge that the words 
used by the defendant in this particular 
case have acquired by usage the meaning 
which the word Halaq bears among the 
Muhammadans of India. At the best they 
may be used with the intention of effecting 
a divorce or they may be used without 
such an intention. We are clearly of 
opinion that they are ambiguous and as 
it is admitted that the intention of the 
user of those words was not to effectuate 
a divorce the words must be treated as 
innocuous altogether. Amongst the Indian 
Muhammadans they are frequently used 
for the purpose of disassociating oneself 
from the company or the presence of the 
addressee, of relieving such a person from 
the obligations of rendering service to the 
user and also for the purpose of with- 
drawing restraints from the movements 
of the addressee. 

Amongst the expressions given under 
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the heading of ‘divorce by implication* in 
Hedaya are certain expressions which 
when used in anger constitute divorce 
even in the absence of any intention to 
efect a divorce and on this part of the 
book great reliance was placed by the 
learned Advocate for the defendant in 
support of his arguments. The particular 
passage in Hedaya is as follows ; — 

^'Kaqaulthi etadi wa ikhtiari wa amreka beyadeka 
fainnahula yasdiqo feha leannal aqabe yadullo ala 
iradatittalaqe."' 

(In expresttions such as ‘count’, ‘choose’, 
‘your work is in your hands’ intention 
against divorce will not be aflSimed be- 
cause anger indicates that divorce was 
intended). It is argued that in the cir 
cumstances in which the defendant used 
the expressions aforementioned they esta- 
blish a divorce. 

We are of opinion that this is not the 
meaning of the passage which we have 
just now quoted. When read with the 
context it will be found that the passage 
is used in relation to the question of 
assent on the part of the wife or exclama- 
tions of contumely or reproach on the 
part of the husband. It is also clear from 
the context of the passages preceding 
the one just now quoted that expressions 
such as these when used by a husband in 
reply to a requisition of divorce are con- 
strued to effect a divorce as they cmnot 
bear a construction of denial; but epart 
from this we are quite clear in our mind 
that expressions such as the defendant 
used in the present case in Urdu are 
never, among the members of the com- 
munity to which he and his deceased wife 
belonged, understood proprio vigore to 
effect a divorce. It will be seen that we 
have refrain^^d from referring to Hamiltcn’s 
Hedaya because it was suggested iu Asha 
Bibi V Kadir Ibrahim Rowther (2) that 
it may not be a correct translation of the 
original Arabic text, being a translation 
of the Persian version of Hedaya. We 
ourselves do not agree with this sugges- 
tion. Whenever we had occasion to refer 
to Hedaya in its original Arabic form we 
have found that the translation by Hamil- 
ton is not only accurate but is also best 
in form and elegance, if we may respect- 
fully say so. 

On the above grounds we agree with the 
learned Additional Subordinate Judge on 
the above question also and dismiss the 
appeal with costs. 

R. L. Appeal dismissed, 

(2) 3 Ind. Cas. 730; 53 M, 22; 6 M. L. T. 225; 20 

M. L. J. 1. 
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8HEO RAM and othbes—Dbfbndants— 
Appellants 
versus 

Raja PA8HUPAT PARTAB SINGH 
Plaintiff and anothbr — Defendants — 
Respondents. 

Bengal Alluvion and Dilution Regulation (XI of 
lS25},ss.2, S, h, scope of— Alluvion and dilution-^ 
River separating land from one estati and joining to 

another— Land identifiable— Property in such land--- 
Dhardhura, custom of — Essentials. 

When there is no local usage of the nature referred 
to in 8. 2, Bengal Alluvion and Diluvion Regulation, 
and a river by a sudden change of its course separates 
a considerable piece of land from one estate and joins 
it to another estate without destroying its identity 
and preventing its recognition, sucli land on being 
clearly recognised remains the property of its 
original owner. Where the evidence falls very far 
short of proving a clear and definite usage im- 
memorially established that the main channel of the 
river dividing two villages shall be the constant 
boundary line between them, whatever changes may 
take T^lace in the course of the river so as to bring tho 
case within the purview of 8.2, Bengal Alluvion and 
Diluvion Regulation, the cas© falls within tho pur- 
view of 88. 3 and 4 of that Regulation, [p. 214, cols. 1 
& 2; p. 218, col. 2.1 

Where a large area is taken away from one village 
to another, the party claiming accretion must satisfy 
the Court by clear and definite evidence not only that 
there is a general custom of Dhardhura^ but also that 
such custom contemplates sucli far-roaching con- 
seauenccs as the transfer of a very largo tract of 
recognisable land from one village to another as a 
resultof a sudden change in the course of the river, 
[p 215, col. l.J j 1 d u 

First Appeal agaiESt a decree of the Sub- 
ordinate Judge, Fyzabad, dated the 26th 
November, i929. 

Meesre A. P. Sen and AliZaheer, for the 
Appellant. 

Meesrp. Iqbal Ahmad and S* N. Roy^ for 
the Respondent No. 1. 

Judgment —The matter in dispute in 
the live suits out of which these appeals 
arise is identical. 

The plaintiff in all the cases is Raja 
Pashupat Partab Singh, the zemindar of 
village Dawara Qang-Barar situate on the 
north bank of the river Qogra in the Dis- 
trict of Basti and the defendants are the 
zemindars of five mahals of village Ausan- 
pur situated on the opposite side of the 
river in the District of Fyzabad. The 
plaintiff brought the suits to obtain posses- 
sion over a tract of land aggregating an 
area of 2135 bighas, 10 biswas and 10 
biswansis on the allegation that in 1334 
Fasli owiog to a change in the course of 
the river Qogra, the land in question had 
passed from the north to the south aide 
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oE the river, where the various defendants 
had taken possession of it as part of their 
respective mahals. He also claimed mesne 
profits His tnaia plea was that, as this 
tract of land could be identified as part 
of village Dewara Gang Bsrar, he was 
entitled to retain possesssion of it, although 
it had passed over to the opposite side of 
the river. 

The main defence in all the suits was 
that the deep stream rule, known as 
Dhardhura, applied to the boundary be* 
tween the two villages and, therefore, the 
land in suit had become part of village 
Auaanpur. A number of subsidiary pleas 
were taken on both sides with which we 
are not concerned. 

The learned Subordinate Judge found 
that the custom of Dhardhura bad not been 
proved. He also found that an area of 
1787 bighaa 2 hiauaa and 8 biawanaia of the 
land in suit could be identified as being 
part of village Dewara Gang Barar and 
that this land had been cut off from the 
north bank of the river by a sudden change 
in the course of the river (in 1334 Fadi. 
He accordingly gave the plaintiff decrees 
for the possession of this area, reserving 
his decision as to the amount of mesne 
profits to be decreed until the plaintiff 
had been put into possession. The defend- 
ants have appealed. 

Of the above findings the only one that 
has been challenged before us is that relat- 
ing to the custom of Dhardhura and this is, 
therefore, the only point that we have 
to consider. 

The defendants base their case on s. 2 
of the Bengal Alluvion and Diluvion Regula- 
tion (XI of 1825), which is as follows : — 

“Wherever^' any clear and definite usage of shikast 
vaiwast respecting the disjunction and junction of 
land by the encroachment or recess of a river, may 
have been immemorially established, for determin- 
ing the rights of the proprietors of two more con- 
tiguous estates divided by a river (such as that the 
main channel of the river dividing the estates shall 
he the constant boundary between them, whatever 
changes may take place in the course of the river, 
by encroachment on one side and accession on the 
other), the usage so established shall govern the 
decision of all claims and disputes relative to alluvial 
land between the parties whose estates may be liable 
to such usage." 

Ou the other hand .the plaintiff main- 
tains that the case is governed by es. 3 
and 4 of the same Regulation of which the 
relevant portions are to the effect that 
when there is no local usage of the nature 
referred to in s. 2, and a rirer by a sudden 
change of ita course separates a consider- 
able piece of land from one estate, and 


joins it to another estate, without destroy- 
ing its identity and preventing its recogni- 
tion, such land, on being clearly recognis- 
ed, shall remain the property of the original 
owner. 

Admittedly the burden of proving the 
custom set up by them was upon the de- 
fendants. Under the terms of s, 2 of the 
Regulation such custom, to be conclusive 
of the rights of riparian owners, must be 
clear and definite and immemorially 
established. The deep stream rule, however 
convenient it may be for administrative 
purposes, is apt to be productive of gross 
inequities as between the proprietors of 
continuous estates divided by a river. The 
Courts, therefore, which have had occasion 
to consider such questions, have in most 
cases laid emphasis on the point that the 
proof of the custom must be clear and 
unequivocal, particularly in cases where a 
large tract of land has gone over from one 
bank to the other by a sudden change in 
the course of the river. Thus in the earliest 
case on the subject, one of the year I8fi4, 
that has been cited before us, Faroe Singh 
V. Shurioodeen (1) it was held that 
the custom of Dhardhura is, when applied 
to land gained otherwise than by gradual 
accretion, opposed to equity and it is 
doubtful how far, in extreme cases, in which 
it would lead to the transfer of large tracts 
of land, the Courts would be warranted in 
applying it. Such a custom must be pro- 
ved not by vague assertions of witnesses, 
but by a sufficient enumeration of instances. 
In Badruddin v. Tej Ram (2) a Divisional 
Bench of the Allahabad High Court laid 
down that there is no charm in the terms 
^'Dhardhura" and the mere allegation of 
the existence of the custom of Dhardhura 
cannot necessarily mean that the custom 
applies so as to confiscate what was, the 
day before, the properly of another man. 
All customs that may have, from time im- 
memorial, been governing the rights of the 
parties, shall continue to do so, in spite of 
the Regulation XI of 1825. Huch an im- 
memorial custom may be one applicable 
even to a case of a sudden change in the 
course of the river. Such a custom, which 
has a very far-reaching consequence, must 
be established by clear and cogent evidence 
and all the incidents of the custom must be 
pleaded and will have to be proved. The 
Courts have gone further and have con- 
sidered the question whether, even when 

(1) 1 N. W. P. H. 0. Rep 2H. 

(2) 116 Ind. Oas. 30(1; 27 A. J, 380; A. I. R. 1929 
^11. 233; 13 R. !>. 326. 
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there is a definite custom of Dhardhura, 
such a custom is applicable under all cir- 
cumstances. In another very early case, of 
the year 1858, also concerned with the river 
Qogra, Ranee. Kaiiyanee v. Muham- 
mad Sharf ’Ud deen(3), the existence of the 
custom of Dhardhura was admitted, but 
the case was remanded for determining 
whether the custom extended to alluvial 
land capable of identification after sever- 
ance. A similar question was considered 
by a Full Bench of the Allahabad High 
Court, consisting of the Chief Justice and 
four Judges, in the case of Kunj Behari 
Lai V. Jai Mai Singh (4). The 
learned Judges held that even where the 
custom of DAard/iura has been established, 
and in one particular year the river made a 
new channel with the result that a very 
large area (but considerably smaller than 
the area involved in the case before us) was 
taken away from the village of the plaintiS 
and added to the village of the defendant, 
the custom of D/iardAura did not apply in 
the absence of any evidence that such an 
event had ever occurred before. 

The river Gogra forms part of the bound- 
ary between the Provinces of Agra and 
Oudh, and as was observed by the late 
Court of the Judicial Commissioaer of 
Oudh in Mir Bakar Husain v. Gulam 
Bhewani Pal (5) which was also a case 
relating to the river Gogra, it would be 
extremely inconvenient if th^ Allahabad 
and the Oudh Courts were to differ on the 
principle by which the decision of such 
claims should be guided. We find ourselves 
however in complete agreement with the 
principles laid down in the cases cited 
above. We consider that for the appeals to 
succeed the defendants-appellants must 
satisfy us by clear and definite evidence 
not only that there is a general custom of 
Dhardhura, buG also that such custom con- 
templates such far-reaching consequences 
as the transfer of a very large tract of 
recognisable land from one village to 
another as a result of a sudden change in 
the course of the river. 

The evidence produced by the defendants 
in support of the alleged custom falls under 
the following three heads : — 

Firstly, certain official correspondence at 
the time of the First Regular Settlement of 
the Fyzabad District in 18BG between the 
Settlement Officer, Fyzibai, and the Oom- 

(3) 4N. W. P.H. C.Rep. 189. 

(4) 115 Ind. Caa. 623; 26 A. L. J. 623; A. I. K. 1928 
All. 399; 12 K D. 301; 50 A. 691. 

(5) I 0, D, 57 8. 0.1871-1887, Case No. 27. 


missioner of the Division relating to certain 
proceedings for the recording of the custom 
of Dhardhura as between the villages on 
the two banks of the river Gogra together 
with certain agreements (ikrarnamas) ex- 
ecuted by the zarnindars of both Dewara 
Gang Barar and Ausanpur in this con- 
nection. 

Secondly, evidence as to the respective 
areas of the two villages at various periods 
from 1860 to 1927 from which the inference 
is sought to be drawn that, in the absence 
of evidence of any litigation at the time of 
any of the accertions to one side at the ex- 
pense of the other suggested by the figures, 
the owners of the two villages must be 
deemed to have acquiesced in the custom of 
Dhardhura, 

Third, a suit in the year 1900 between 
Raja Ram Singh, the predecessor-in-inte- 
rest of the present plaintiff, and the owner 
of village Naipura, belonging to the Bhiti 
Estate, on the Fyzabad side of the river 
opposite a portion of Dewara Gang Barar, 
which ended in a compromise under the 
terms of which the parties recognised the 
existence of the custom of Dhardhura as 
between these two villages. 

We shall proceed to deal with these three 
heads seriatim. 

The purport of the correspondence at 
the time of the First Regular Settlement of 
the Fyzabad District was that the general 
custom of Dhardhura had been accepted by 
the Financial Oommissioner and the Board 
of Revenue for the villages lying on the 
banks of the river Gogra, and it was de- 
cided to take agreements from such of the 
owners of the riparian villages, who were 
prepared to admit the custom of Dhardhura 
and to cillonanyof them, who did not 
admit such custom, but set up a different 
custom, to prove the same. The object of 
these proceedings appears to have been to 
record the custom iu the Records of Rights 
of the villages concerned. Agreements 
were accordingly taken fronu the majority 
of the zemindars of the villages on that 
part of the Gogra which lies between the 
Fyzabad and Basti Districts including the 
zemindars of Dewara Gang Barar and 
Ausanpur. In these agreements ^ the 
zemindars of these two villages admitted 
the Dhardhura custom and undertook not 
to act contrary to it. While, however, the 
proceedings were still pending, the Board 
of Revenue cancelled its orders and direct- 
ed its officers to take no farther steps in 
the matter, having come to the conclusion 
that the question would be more appropria- 
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tely decided by the Oourts when a dispute 
regarding the title to land transferred from 
one bank to the other by the action of the 
river should come before them. Similar 
agreements, which were also to have been 
taken from the zemindars of the villages 
on that part of the river Gogra lying bet- 
ween the Fyzabad and Gorakhpur Districts, 
were accordingly not taken and, from the 
fact that no wajib-uUarz or rewaj-i-am has 
been produced in the present case on either 
side we may safely conclude that no entry 
of any such custom was made in these 
records. 

The evidentiary value of this correspon- 
dence and these ikrarnamas to prove the 
custom of Dhardhura has been discussed 
at length in the case of Baqar Husain 
V, Gulam Bhawani Pal (5), to which we 
have already referred. The conclusion 
reached by the learned J udicial Commis- 
sioner in deciding that case was that the 
recordjof the inquiries made by the revenue 
authorities did not establish that a local 
custom of Dhardhura invariably obtained, 
but only that such custom was found ex- 
tensively to exist, and that the agreements 
could not be taken to mean that the river- 
side proprietors, who agreed to the custom 
of Dhardhura, understood it to include the 
complete transfer of proprietary rights to 
be effected by a change of the course of the 
river Qogra. He accordingly dismieesd the 
appeal of the plaintiff, who had sought to 
obtain possession of a large tract of land 
belonging to the defendant that had been 
transferred from the north to the south side 
of the river Qogra. 

The effect of such agreements was con- 
sidered in another case by a Bench of the 
late Court of the JudiciahCommissioner of 
Oudh in 23 Ind. Oas, 224 [Janki Kunwxr v, 
Narendra Bahadur Pal Suigh (6)J, to which 
reference has been made by the Court below. 
This case also related to aconsiderable tract 
of land which had been transferred from one 
bank to the other by sudden changes in 
the course of the river Gogra in the years 
1308 and 13 lit Fasli, hut the identity of 
which had not been lost. The 
weight that could be attached to these 
ikrarnamas as proof of the custom set up 
was discussed at length by the Judicial 
Commissioner Mr. Lindsay and Mr. 
Kanhaiya Lai, A. J, 0. It was observed 
that the ikrarnama had not resulted in 
any entry in the Record of Rights prepared 
at the time and from the circumstances 
under which the ikrarnamas were taken 

(6) 23 Ind, Cas. 224. ' 


they could not be held to be adequat 
proof of the custom laid down therein. 

We see no reason to take a different view 
from that taken in these two cat^es with 
regard to the value of the documents in 
question as proving the existence of a cus- 
tom of Dhardhura extending to the trans- 
fer of a large and identifiable area of land 
from a village on one bank to the village 
on the opposite bank by a sudden change 
in the course of the river. 

Coming to the second head of evidence, 
we do not think that the existence of the 
custom set up by the defendants can be 
legitimately inferred from the changes 
in the areas of the two villages concerned 
from time to time combined with the fact 
that there is no evidence of any litigation 
having taken place at the time of any in- 
crease in the area of the one accompanied 
by a decrease in area of the other. In the 
first place the figures to which our atten- 
tion has been drawn are very incomplete. 
It is difficult to trace out any correspon- 
dence between the areas of I he two villages. 
In fact for no single year, except 1V^27, 
are the areas of both the villages shown. It 
is clear, therefore, that there is no material 
on the record from which to draw any 
inference at all. What the figures do 
bring out very clearly is a steady decrease 
in the area of Dewara Gang Barar from 
1914, when it was (3259 highas, to 1926, 
when it was only 3653 h^ghas In the 
second place, it does not necessarily follow 
that, even when a large portion of a village 
is cut off by the river, it can be identified 
with land newly adaed to the other side 
of the river. It is a matter of careful 
measurement in each case. We have little 
doubt that in many cases there is no identi- 
ty between the laud cut away from one 
side and the new land accreted to the 
other, and also that in many cases land 
cut away from one bank disappears alto- 
gether. In the case of Shohrat Singh v. 
Ghulam Ezid (7) where there was evidence 
from the Settlement maps that, in the course 
of a number of yeare, an area of land for- 
merly belonging to one village, had passed 
over to the village on the opposite side of 
the river by reason of the river shifting 
its position, and had been treated as belong- 
ing to the village to which it had gone over, 
a Bench of the Allahabad High Court refus- 
ed to draw the inference that, because then 
was no evidence of any objection having 
been made by the proprietors of the formej 
village, this proved the existence of th< 
(7) 55 Ind. Cat. 366; 18 A. L. J. 195. 
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custom of Dhardhura. The Court observed 
that, if this custom was the only possible 
explanation, the inference might legitima 
tely have been drawn but that it could 
not be drawn when there was nothing to 
show what actually happened during the 
period in question. In the present case, 
as we have already pointed out, not only 
are there other possible explanations, be- 
sides the existence of the custom of Dhar- 
dhura of there having been no case between 
the owners of the two villages at the time of 
previous changes in their respective areas, 
but there is also no satisfactory data on 
which to base any conclusion whatever. 

We now come to the third and last part 
of the defendants' evidence, the litigation 
in 1900 between Raja Ram Singh, the 
predecessor-in “interest of the present plaint- 
iff, and the owner of another village 
Naipura facing a portion of Dewara Gang 
Barar on the other side of the river. As 
we have stated above, this litigation ended 
in a compromise. This compromise con- 
tains an admission by the parties that the 
custom of Dhardhura existed for ever as 
between these two villages. It also con- 
tains an undertaking that both parties 
shall observe this custom and shall make 
no claim in future to any land thrown up 
by the river on the side of the other village 
whether it had thrown up gradually or in 
a single block. The learned Counsel for 
the defendants-appellants relies on this 
compromise, firstly, as an admission by the 
predecessor-in-in teres t of the plaintiff as to 
the existence of a custom of Dhardhura 
of such a nature as to extend to the trans- 
fer of even a large tract of land from the 
one side of the river to the other by a 
sudden change in its course, and, secondly, 
as a specific instance of such a custom. 

The learned Subordinate Judge was not 
disposed to accept the compromise as evi- 
dence of such a custom of Dhardhura 
being applicable to the present case on the 
ground that, from the admission of such 
a custom as between the villages Dewara 
Gang Barar and Naipura, it would not be 
safe to assume that the same custom exist- 
ed as between the villages Dewara Gang 
Barar and Ausanpur. He had before him 
the bare compromise. The plaint to which 
the compromise refers was tendered in 
evidence by the defendants in the Court 
below, but as no proof of the signature 
of the late Raja Ram Singh was forthcom- 
ing and the age of the document was short 
by a few months of the thirty years after 
which its genuineness could be presumed, 
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that Court had no alternative but to reject 
it. The defendants have applied for the 
plaint to be received in evidence in this 
Court, It is necessary to have it before us 
for the proper appreciation of the import 
of the compromise and the learned Counsel 
for the plaintiff-respondent has agreed that 
it should be admitted in evidence. We 
have accordingly acceded to the defendants’ 
request and admitted the plaint in 
evidence. 

The claim put forward by Raja Ram 
Singh, as disclosed by the plaint was that 
the land in suit, which was ^850 bighaa 
in area, had formerly been part of village 
Dewara Gang Barar and had gradually 
been washed away between the years 1878 
and lbi:8. Between the latter year and 
1891, it had gradually been redeposited at 
the same place, and the revenve payable 
had been settled with the plaintiff. As a 
dispute had arisen between the plaintiff 
and the proprietor of the village Naipura 
on the opposite side of the river with re- 
gard to the ownership of this land, pro- 
ceedings had been instituted against both 
parties under s. 145 of the Code of Crimi- 
nal Procedure resulting in the land being 
attached and the parties referred to the 
Civil Court for the determination of the 
question of title. The suit was according- 
ly instituted by Raja Ram Singh on the 
allegation that the land was his property, 
not only by custom of Dhardhura, which 
existed from time immemorial between the 
two villages and applied as well to other 
villages situated on the bank of the Gogra, 
but also as having formerly formed part of 
his village. He further alleged that it was 
not the fact that the land had been thrown 
up all at once, as had been stated by the 
defendants (presumably in the proceedings 
under s. 145 Criminal Procedure Code) 
but it had actually been redeposited 
gradually. Such then was the case set up 
by Raja Ram Singh. The frame of the 
suit suggests that he was not certain in his 
mind as to the validity of the claim to so 
large a tract of land based solely on the 
custom of D/iardAura, since he didnotconfine 
his case to the custom of Dhardhura, hat also 
claimed that the land had actually formed 
part of village Dewara Gang Barar before 
it was washed away, and he was at 
pains to make out that it had not been 
thrown up by a sud( e;i change in the 
course of the river although it could hard- 
ly be said that the emergence of 2850 bighaa 
in the course of the short space of three 
years was a gradual accession. 
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The compromiee admitted the plaintiff's 
claim. It is true that of the various 
grounds taken in the plaint the only one 
that is emphasieed in the compromise is 
the custom of Dhardhura. The admission 
of the existence of the custom is in the 
following terms: — 

Afl between Dewara Gang Barar belonging to the 
plaintilT and the village Kaipura to the defendant 
the same custom of Dhardhura, as has been preva- 
lent for ever, shall exist.” 

The compromise does not further define 
the existing custom, though it goes on to 
lay dovrn that in all further disputes it 
shall be applied to all accretions to the 
land on either side whether gradual or 
thrown up en bloc 

Even, therefore, if we were disposed to 
hold that the cuatom applicable to the 
boundary between Dewara Gang Barar and 
Ausanpur would in all probability be the 
same as that applicable between Dewara 
Gang Barar and Naipura, reading the 
plaint and the compromise together we 
are certainly not prepared to regard the 
latter as an admission of the immemorial 
existence of a custom of Dhardhura ex- 
tending to cases where a large tract of 
land identifiable as part of the one village 
has become attached to the village on 
the other side by a sudden shifting of 
the deep stream. 

With regard to the portion of the com- 
promise relating to future disputes as 
the boundary between the two villages, 
this can hardly be put on any higher foot- 
ing than an agreement between tUe parties 
in that case, and as such, it would not 
be binding between the present parties in 
the case before us. In the case of 
Bisseiaur v. Moheasur Bax (b), their 
Lordships of the Privy Council had 
occasion to consider a similar agreement 
entered into by the zemindars of conti- 
guous villages in Bengal divided by the 
river Ganges. Their Lordships were of 
opinion that whatever may have been the 
effect of such agreement as a contract bet- 
ween the two zemindars who executed it, 
it cannot be binding on the defendants 
in the case before them, who derived their 
title from a person who was a stranger to 
it. Their Lordships considered that it was 
not in the power of , the then zemindar to 
impress upon the land a quasi servitude, 
or to burden it with a covenant which 
would run with it into the hands of any 
possessor of it by any title 
Turning to the other aspect of the com- 
promise, namely, that it is a specifio 'in- 
(8) Ind. App. Sup. Vol. 34; ll B. L. R. 265. 


Stance of an absolute custom of Dhardhura 
having been acted upon, we feel doubtful 
whether, in view of what we have stated 
above, it would be safe to accept one 
single instance of such a custom, even 
if the instance were clear and unambig- 
uous as establishing a custom of Dhardhura 
applicable even to such an extreme case 
as the present one. The instance, however 
is far from being unambiguous as we have 
indicated above. The suit was decided by 
a compromiee and not by a judicial pro- 
nouncement on the matters in issue, and it 
is impossible to say what were the con- 
siderations that led the defendant to give 
up hie defence and enter into the compro- 
miee. 

We are accordingly unable to accept the 
compromise either as an admission by the 
predecessor-in interest of the plaintiff of 
the existence of a custom of Dhardhura, 
such as would include the transfer of 
title in a large tract of laud which bad 
belonged to one village, but had passed 
over by a sudden change in the course of 
the river to the other bank of the river 
without its identity being lost, or as an 
instance in which such a custom has been 
accepted. 

In our opinion, therefore, the evidence 
produced by the defeudauts-appellaatB falls 
very far short of proving a clear and defi- 
nite usage immemorially established that 
the main channel of the river dividing the 
two villages shall be the constant boundary 
between them, whatever changes may 
take place in the course of the river so as 
to bring the case within the purview of 
s. 2 of Bengal Regulation, XI of 1825. The 
case has been rightly held to fall under 
ss. 3 and 4 of the same Regulation. 

The result is that all the five appeals fail 
and are dismissed with costs, 

E. L. Appeals dismissed. 


OUDH CHIEF COURT. 

Criminal Revision No. 46 of 1931. 
April 27,1931. 

NiNlVOTlY, J, 

W1LA.YAT HUSAIN— AcoasBO 
— Applioint 
leraus 

EMPE ROR— Complainant— 
Opposite Paety. 

i:.P. Excise Act (IV of 1910), ss. 60 (a), 60-A— 
* Permits', significance of — Person liable for use of 
house for offence under the Act— Large quantity of 
cocaine found in courtyard— Accused found near by — 
Inferencc’-Criminal Procedure Code {Act V of 1898)^ 
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8, 539-B--Local inspectionSeparate record of inspec- 
tion, necessity of. 

The words of s. 60-A of the U. P. Bxcise Act imply 
a single person in a controlling position over the 
premises which is indicated by the use of the word 
‘permits’ later on in the section, [p. 220, col 2.] 

It is only the person who has the use of the house 
in such a way as to be in a position to prevent, if ho 
so likes, the illicit sale of cocaine in that building 
who is liable for permitting the building under his 
use and control to be used for the commission of an 
offence under the Excise Act. [p. 221, col. 1.] 

Where a large quantity of cocaine in a number of 
tin boxes placed in a row is found in a courtyard close 
to a house and the accused are found to be near the 
place from where the cocaine is recovered and they 
do not explain how they came to be there and how 
the cocaine happened to be found placed in a row, 
the conclusion is inevitable that either the accused 
came there to purchase the cocaine or they were there 
to sell the cocaine which was found in front of them, 
[p. 222, col. 1.] 

A local inspection must be held sparingly and the 
danger of such an inspection is intensified when one or 
both of the parties are absent at the time of the local 
inspection. There is no compliance with the iin- 
porative provisions of s. 539-B, Criminal Procedure 
Code, where there is no separate record made by the 
Sessions Judge concerning the inspection he made 
of the locality and the facts that he found which 
would be helpful to him in appreciating the evidence 
given at the trial, [p. 221, col. 2.J 

Criminal Revision from an order of the Ses- 
sions Judge, Lucknow, dated the 14th March 
1931. 

Dr. J. N. Misra and Messrs R. F. Baha- 
durji, S. 8. Chaudhri and Shankar Sahai 
for the Applicant. 

Mr. B. K. Ghose, Government Advocate, 
for the Opposite Party. 

Judgment. — These are three connect* 
ed applications for revision arising out of 
an appellate judgment of the learned 
Sessions Judge of Lucknow upholding the 
conviction and sentence passed upon the 
applicant Wilayat Husain for an offence 
under s. 60-A of the U. P. Bxcise Act, and 
the convictions and sentences passed upon 
the applicants Raza Husain and Abdul 
Rahman for an offence under s. 60 A of the 
U. P. Excise Act. 

The facts out of which these applications 
for revision have arisen are briefly as 
follows : — 

A raid was made by the 0. 1. D. Excise 
Inspector accompanied by other officers 
upon the house of Wilayat Husain on the 
night of the 23rd July, 1930, In a portion 
of the raided building, which is not a resi- 
dential house, and which is marked on 
thesketoh of the locality as house No. 1 
by the lower Appellate Court, in a Court- 
yard close to the shrine of Syed Nasiruddin 
Shah (Dalan mutasil mazar dari par rakhi 
hoi ek dihya etc.) were found a number of 
small tin boxes or dibyas containing 


cocaine spread out on a carpet or darri, and 
three men, namely Raza Husain and his 
servant Abdul Rahman and Jan All, and a 
woman were found in this dalan or court- 
yard at the time of the raid. The woman 
somehow managed to escape arrest but the 
three men Riza Husain, Abdul Rahman 
and Jan Ali were caught. Of these three 
men Raza Husain and Abdul Rahman are 
two of the anplioants before me, A re- 
covery list (Ex. 1) was prepared by the 
Excise Inspector in the presence of Raza 
Husain {bamaujudgi Raza Husain) and 
others. It is significant to note that this 
recovery list (Ex 1) does not state that the 
cocaine was found in the possession of 
Raza Husain or of anybody else, but 
merely that it was found in a place from 
where it was snspected that it used to be 
sold. The Excise Inspector after preparing 
the search list (Ex, 1) and taking posses- 
sion of the cocaine and cash found in the 
building submitted a report on the 25th 
of July, 1930, to the District Magistrate 
praying for a warrant of arrest against 
Wilayat Husain who was to be charged 
under ss. 14 and 15 of Act II of 1930 ( The 

Dangerous Drugs Act of 1930). The Excise 
Inspector desired that Raza Husain and 
Musammat Tabko should be prosecuted 
under s. 14 of the same Act and Abdul 
Rahman and Jan Ali under s. 21 also of 
the same Act, that is to say, for abetment 
of offences under ps. 14 and 15 of the Act, 
The Deputy Magistrate, Mr. Sharafat Ullah 
Khan on the 10th October 1930 framed 
charges under s. 60 (a), s. 60 (t) and s. 60-A 
of the U. P. Excise Act (Act IV of 1910) 
against all four accused persons Wilayat 
Husain, Raz% Husain, Abdnl Rahman and 
J an Ali. He convicted all the accused of 
ao offence under s. 60 (a) of Act IV of 1910. 
He acquitted Rszi Husain, Abdul Rahmau 
and Jan Ali of an offence under s. 60(t) of 
Act IV of 1910 but convicted Wilayat 
Husain of an offence under s. 60 (i) of the 
U. P. Excise Act. He also found all four 
accused guilty of an offence under s. 60-A of 
Act IV of 1910 and he further bound them 
all over to be of good behaviour under 
8. 60-B of the same Act for a period of three 
years. 

In appeal the learned Sessions Judge set 
aside the convictions and sentences parsed 
upon Wilayat Husain under ss. 60 (a) and 
60 (i) of the U P, Bxcise Act, but upheld 
bis conviction and sentence under s. 60 A 
of the Act. Hs further set aside the con- 
viction aud sentence of Jan All on all 
three charges and acquitted him. ^e also 
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set aside the conrictiOD and sentence 
passed upon Raza Husain and Abdul 
Rahman for offences under s 60-A of Act 
IT of 1910 but maintained their conviction 
and sentence under s. 60 (a) of the Act. 

In revision it has been strenuously 
argued before me that there is no evidence 
at all to support the conviction of any of 
these applicants for the offence of which 
they have been convicted. I will first take 
up the case of Wilayat Husain who has 
been convicted under s. 60-A of the U. P. 
Excise Act. It has been found as a fact by 
the lower Appellate Oourt that Wilayat 
Husain was not the owner of the building 
(marked house No. 1 in the sketch) in 
which the cocaine was found and that it 
was not strictly speaking in his occupation 
even. The learned Sessions Judge has, 
however, surmised that in view of Wilayat 
Husain's close connection by marriage with 
the real owners of the house in which the 
cocaine was found it was quite probable 
that he had the use of this house also. 
This however, is not, to my mind, a legiti- 
mate mode of reasoning. No evidence has 
been adduced by the prosecution to prove 
that this surmise of the learned Sessions 
Judge is a fact. The alleged use of the 
house by Wilayat Husain is a concrete 
fact which is capable of direct proof and 
it cannot be legitimately deduced from the 
mere fact that he happens to be a relation 
of the real owners of the house who are the 
heirs of one Mariam Bibi. In the second 
place, the learned Sessions Judge had 
drawn an inference adverse to the appli- 
cant Wilayat Husain from th** fact that he 
had a water connection installed in the 
courtyard of house No. 1. The mere fact 
that Wilayat Husain had installed such a 
water connection in the courtyard of bouse 
No. 1 would not prove that he was using 
house No. 1 as his residential bouse or 
makan maskuna. It is in evidence that 
Wilayat Husain lives on the first floor of 
house No. 2 shown in the plan. House 
No, 1 consists of only a tomb and a dalan 
or courtyard. The place occupied by the 
tomb of a saint can hardly be utilised for 
any secular; purpose such as that of a 
dwelling house. It is established from 
the evidence on the record that nobody 
lives in house No. 1, and the prosecution 
evidence, including that of the Oity Kotwal, 
proves that this portion of the house marked 
No. 1 is a shrine wherein is found the 
tomb of a Muhaminadan saint Syed Nasir- 
uddin Shah who is connected with .the 
well-known saint Syed Salar Mahsud Ghazi 


of Bahraich. This portion of the building 
marked as house No. 1 originally belonged 
to one Hyder Husain and on his death 
it came to his daughter Mariam Bibi 
and now it is in the possession of her heirs. 
The water connection installed in the 
courtyard of house No. 1 by Wilayat Husain 
for his own convenience would not prove 
that house No. 1 was in hie occupation or 
user. In fact the learned Sessions Judge 
himself in another part of his judgment 
writes in connection with s. 6u-A of Act 
IV of 1910 that “the words to my mind 
imply a single person in a controlling posi- 
tion over the premises which is indicated 
by the use of the words ‘permits’ later on 
in the section'’. I entirely agree with the 
learned Sessions Judge so far as his 
interpretation of the words of s. 60-A of 
the Excise Act goes, but I regret I cannot 
accept his contention that the mere in- 
stallation of a water tap or some water 
connection in the courtyard of house No. 1 
would be tantamount per ae to the use by 
Wilayat Husain of the building marked 
No. 1 in which the cocaine was found. 
The applicant’s concern was with the water 
tap and not with the courtyard in which 
the water connection was installed and it 
is moreover in evidence that the dalan 
or courtyard of the building marked No. 1 
in the sketch is not for residential purposes 
but is a mausoleum or shrine of a saint 
where any member of the public can come 
at any hour of the day or night to make 
votive oSerings at the tomb or to sing 
qavvali songs, for the door leading to the 
tomb of the saint is always kept open. 
Such a place cannot be said to be in the 
use or occupation of any one. The water 
connection installed by the applicant 
Wilayat Husain has not been proved to be 
in connection with the use of that portion 
of the building marked No. 1 in which the 
cocaine was found and in the absence of 
any proof connecting the installation of the 
water pipe by Wilayat Husain with the use 
or occupation of house No. 1 no Oourt can 
legitimately draw the inference that the 
applicant Wilayat Husain was a person 
having the use of this house for the pur- 
pose of illicit sale of cocaine from the 
mere fact of the installation of the water 
counection This installation of the water 
connection in the courtyard of house No. 

1 is, therefore, not in my opinion a piece 
of circumstantial evidence incriminting 
Wilayat Husain and making him out to be 
an occupier or a person having the use of 
house No, 1 so as to be in a position to pre- 
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vent, if he so liked, the illicit sale of 
cocaine in that building. It is only such 
a person who is liable under s. 60-A of Act 
IV of 1910 for permitting the building under 
his use and control to be used for the com- 
mission of an offence under the Excise 
Act. 

The next piece of circumstantial evidence 
upon which the learned Sessions Judge 
relies is that the plan Ex. 9 shows that a 
portion of the house which corresponds to 
the house marked No 1 in the sketch is 
shown in the plan (Ex. 9) as the house of 
Wilayat Husain, and this plan (Ex. 9) was 
filed by Wilayat Husain along with his 
application to the Municipal Board of 
Lucknow for permission to erect a pucca 
building thereon. This plan (Ex. 9) is not 
legally proved but assuming that it wa^ 
filed by Wilayat Husain, I find that it does 
not advance the case for the Grown in any 
way, for it is proved on the record and 
found by the learned Sessions Judge that 
this house marked No. 1 does not belong to 
the applicant Wilayat Husain, and a mere 
mistake in the plan (Ex, 9) wrongly de 
scribing this house No. 1 as belonging to 
Wilayat Husain will not make the latter 
out to be the owner or occupier of this 
house or a person having the use of this 
house. Wilayat Husain was not asked to 
explain the plan (Ex. 9) and as the plan 
was not drawn up by him, he cannot be 
held responsible for any slight inaccuracy 
there may be in it nor can any inference 
adverse to him be legitimately drawn from 
the misdescription of the house in the plan 
Ex. 9. 

The next piece of circumstantial evidence 
from which an adverse inference has been 
drawn by the learned Sessions Judge 
against the applicant Wilayat Husain is 
that the door of house No. 2 was found 
closed at the time when the Judge went to 
make his local inspection and 
this door which was marked “Y” in the 
sketch by the Judge apparently always 
remained closed, and so it was inferred that 
the passage from house No. 2 into the lane 
was through house No. 1 and that, there- 
fore, the applicant Wilayat Husain was to 
be deemed to have the use of the build- 
ing marked house No. 1 in the sketch. It 
is a matter for regret that the learned 
Sessions Judge when he went to make a 
local inspection of the house of the accused 
did not see to it that the accused or their 
Counsel were present at the time when he 
made the inspection. He also did not 
comply with the imperative provisions of 


8. 539-B of the Code of Criminal Procedure. 
There is no separate record made by the 
learned Sessions Judge concerning the 
inspection he made of the locality and the 
facts that he found which would be helpful 
to him in appreciating the evidence given 
at the trial. As was held by the Patna 
High Court in a case reported as Ram 
Sahai Singh v. Dwarka Singh (1) that a local 
inspection must be held sparingly, and the 
danger of such local inspection is intensifi- 
ed when one or both of the parties are 
absent at the time of the local inspection. 
But apart from these irregularities, it is 
clear that the learned Sessions Judge has 
drawn a wrong inference from the mere 
fact that the door of house No. 2 happen- 
ed to be closed at the time when he went to 
make his inspeclion. The learned Counsel 
of the applicant Raza Husain has argued 
before me that Raza Husain and Wilayat 
Husain had shut the door of house No. 2 
because they had to come to Court to hear 
judgment on the day when the learned 
Sessions Judge happened to make the local 
inspection without their knowledge. This 
explanation seems to mo on the faco of it 
satisfactory and in the absence of any 
evidence to the contrary the conclusion 
drawn by the learned Sessions Judge from 
the fact of his finding the door of house 
No. 2 closed that Wilayat Husain was using 
the building marked No. 1 is not legi- 
timate. 

I have thus shown above that all the cir- 
cumstantial evidence from which the learn- 
ed Sessions Judge has drawn the inference 
that the applicant Wilayat Husain was the 
person who had the use of the house 
marked No. 1 in the sketch has really no evi- 
dentiary value, and as the learned Sessions 
Judge has held that there is no direct evi- 
dence to prove that Wilayat Husain was the 
owner or occupier of the house or a person 
who had the use of the place marked 
No. 1 in the sketch, I must, therefore, hold 
that there is no evidence at all to justify 
the conviction of the applicant Wilayat 
Husain under s. 60 A of the U. P. Excise 
Act. I, therefore, am compelled, in the 
absence of any evidence on the record, 
to allow this application for revision filed 
by Wilayat Husain and to set aside his 
conviction and sentence under s. 60-A of 
the U. P. Excise Act and to acquit him of 
that offence. 

I turn next to consider the case of the 
other two applicants Raza Husain and 

(l)6llnd. 0afl. 712; 1 P. L. T. 5«9; 22 Or. L. J, 

m. 
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Abdul Babman. These persons have been 
convicted of an offence under s. 60 (a) of 
Act IV 1910. The learned Sessions Judge 
has held that there is no evidence on the 
record to prove that the cocaine found in 
the house No, 1 was definitely in the pos- 
session of any of these persons found in 
that building, since it was not in the 
physical possession of any one of them. He 
has, however, argued that in such matters 
it was necessary toilook into the circumstan- 
ces in which the cocaine was found and 
that in the present case it was found spread 
out for sale, and Baza Husain and Abdul 
Bahman and others were found sitting in 
the verandah close to it, and from this 
fact a reasonable conclusion might legi- 
timately be drawn that jlhey were all in 
possession of the cocaine. The learned 
Government Advocate has argued that 
under s. 71 of the U. P. Excise^ Act the 
presumption should be raised against these 
applicants Baza Husain and Abdul Bahman, 
and that it was for them to account in a 
satisfactory manner how they came to be 
in possession of the cocaine. The same 
presumption has also been laid down in 
s. 32 of the Imperial Act No, 2 of 1930, 
The evidence on the record fully proves 
that a large quantity of cocaine in a 
number of tin boxes placed in a row was 
found in the courtyard close to the tomb 
of the saint and these persons were found 
to be near the place from where the cocaine 
was recovered , The learned Sessions Judge 
has held it proved that the cocaine found 
was exposed for sale in house No, 1, The 
applicantsiBaza Husain and Adbul Bahman 
have not explained how they came to be 
there and how the cocaine happened to 
be found placed in a row. The only con- 
clusion that can be drawn from the facts 
proved is that either these applicants came 
there to purchase the cocaine or that they 
were there to sell the cocaine which was 
found in front of them. From the facts 
found the conclusion is inevitable that the 
applicants Baza Husain and Abdul Bahman 
were either in possession of the cocaine as 
purchasers of it or that they were found 
in possession of the cocaine trying to sell 
it on behalf of themselves or of some other 
person. Neither applicant has explained 
how the cocaine came to be found in the 
house marked No. 1 or how they happened 
to be found sitting or standing close to 
the place where tin boxes containing cocaine 
were spread out in a row. Under these 
oircumslances I hold that the learned 
Sessions Judge was justified in coming to 
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the conclusion that these applicants were 
in possession of the illicit cocaine. The 
other legal pleas in connection with s. 
539-B and s. 256 of the Oode of Criminal 
Procedure which have been argued before 
me do not really affect the question of the 
guilt of the applicants, and, although the 
procedure adopted by the trying Magis- 
trate as well as by the learned Sessions 
Judge is open to objection, yet it has not 
in my opinion prejudiced any of the ap- 
plicants in their trial on the merits, nor 
has it in my opinion occasioned a failure 
of justice. For the reasons given above 
1 dismiss the applications for revision filed 
by Baza Husain and Abdul Bahman and 
uphold their conviction and sentences under 
s. 60 (a) of the U. P. Excise Act. 

In the result I allow the application of 
Wilayat Husain, set aside the conviction 
and sentence passed upon him under s. 
60'A of the U. P. Excise Act and acquit 
him of that offence. Wilayat Husain is 
on bail. His bail bond is discharged. 
The order under s. 60-B of Act No. IV of 1910 
is also set asideand the bond executed there- 
under by Wilayat Husain is cancelled. I 
dismiss the applications of Baza Husain 
and Abdul Bahman and confirm their 
conviction and sentences for an offence 
under s. 60 (o) of the U. P, Excise Act. 

E. L, Order modified. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 237 cf j930. 

October 16, 1931. 

Wazib Hasan, 0. J. and Bisbbshwab 
Nath Sbivastava, J. 

SHEO DULABE and anothbb — Plaintiffs 
— Appellants 
versus 

JAQANNATH and another — 
Dbfrndants— Krspondbnts, 

Transfer of Property Act {IV of 1682) ^ 8. 55 (1^) 
(b) — Lien of purchaser of immoveable property — 
Purchase at auction sale — Purchase for value and 
without notice — Effect on lien. 

It i8 a well established principle of equity that 
a purchaser of an immoveable property hag a lien 
on the property purchased and the fact that the 
purchase was made at an auction-sale and not by a 
private contract does not kill the equitable lien. 
The lien will however be ineffectual as against a 
transferee for value and without notice. 
Mata Din v. Jftikhar Husain (1), Mahomed 
Rahimtulla v. Esmail Allarakhia (2), Rose v. Watson 
(3), Whitebreadd Co.^ Limited v. TVatt ('4), and Mir 
Mahomed Mazufer Uossein v, Kishori Mohun Roy (5), 
referred to, [p. 224, col. 2.] 
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Appeal againt tbe decree of the District 
Judge, Unao, dated the 5th May, 1930, 
reversing that of the Additional Subordinate 
Judge, Unao, dated the 30th August 1929. 

Messrs. M. Wasim, Kaliquzzaman and 
AH Zaheer, for the Appellants. 

Messrs. A. P, Sen, Zahur Ahmad, 
Eyder Hussain and Bhagwati Nath, for 
the Respondents. 

Judgment.— This is the plaintiff’s 
appeal from the decree of the District 
Judge of Unao dated the 5th May 1930, 
reversing the decree of the Additional 
Judge of the same place, dated the 30th 
of August, 1929. 

The facts of this case are somewhat 
complicated and the points of law raised on 
behalf of the plaintiffs at the hearing of 
the appeal were several. We have taken 
time to consider our judgment and having 
regard to the opinion which we have formed 
on one of these questions of law, it is not 
necessary either to state all the facts or 
all the questions of law. 

The necessary facts bearing on the deci- 
sions of this appeal may thus be stated 
chronologically : — 

Nth April 191 ^. — Sheo Dulare, the father 
of the defendants Kedar, Mabipat, Bishu* 
nath and Gauri Shankar executed a deed 
of mortgage in respect of 1 biswa 5 biswansis 
share out of 16 annas share situate in the 
village of Makoor, Pargana Jhalotar Ajgain 
in the District of Unao, in favour of 
Jagannath who is the chief defendant in 
the suit, out of which this appeal 
arises. 

20th of June 1917 . — It appears that one 
Sri Krishna had obtained a simple money 
decree against Sheo Dulare and in execu- 
tion of that decree he had attached and 
put up to sale the 1 biswa dbiswansis share 
already specified. To this attachment and 
proposed sale the four sons of Sheo Dulare 
raised objections on the ground that their 
1 biswa share was not liable to be sold in 
execution of a decree obtained against 
Sheo Dulare alone who was separate from 
them. The Court rejected the objection 
and held that the sons’ share was also 
liable for the legitimate debts of the father. 
The result was that the sale was allowed to 
proceed and the entire share of 1 biswa 
5 biswansis was purchased at a public 
auction by one Ram Oharan for a sum of 
Re 7C0 on the 20th of June 1917. 

18th of July 1917.— Sheo Dulare execut- 
ed the deed of mortgage in favour of the 
plaintiffs for a sum of Rs. 850 in respect of 
the entire share of 1 biswa 5 biswansis 
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carrying interest at the rate of 12 per cent 
per annum. In default of payment withii 
ten years the mortgagees were entitled tc 
the relief of foreclosure 

25th of July 1917.— Oat of the mort 
gage-money advanced by the plaintiff* 
under the deed of the 18th of July 191J 
a sum of Re. 700 was paid to Ram Oharan 
and the sale of the 20th of June 1917 was 
set aside before Ram Oharan could enter 
into tbe possession of the share purchased 
by him. 

6th of May 1918.— Aa a result of the 
claim made by Sheo Dulare’s sons the 
mortgage of the 17th of April 1914 was 
declared to be inoperative in respect of 
the sons’ share of 1 biswa. 

19th of March 1919 — Jagannath enforced 
his mortgage of the 17th of April 1914 by 
means of an action against Sheo Dulare 
and the plaintiffs and obtained a decree for 
foreclosure in respect of the 5 biswansis 
share on the 19th of March 1919. This 
share is now held by Jagannath in indis- 
putable right and is no longer subject to 
any controversy. 

2Cth of August 1923 . — The 1 biswa share 
was again attached and put to sale iri 
execution of a money decree held by Beni 
Madho and Dwarka against Sheo Dulare 
and his sons and at Court auction Jagan- 
natb the defendant purchased it on the 
20th of August 1923. The sale and tbe 
purchase were expressly made subject to 
the mortgage of the 18th of July 1917. It 
is against this 1 biswa share that the plaint- 
iffs of the present suit ask for the relief 
of foreclosure. 

For the purposes of the decision of this 
appeal we accept the finding of the learned 
District Judge that previous to the date of 
the mortgage in suit tbe family of Sheo 
Dulare and his sons had ceased to be a 
joint Hindu family and that a separation 
in status had taken place. 

The mortgage of the 18ih of July 1917 
was executed by Sheo Dulare for the ex- 
press purpose of raising money to recover 
the 1 biswa 5 biswansis share from tbe 
hands of Ram Oharan and it is now agreed 
that out of the mortgage money a sum of 
Rs. 700 was paid to Ram Oharan by tbe 
plaintiffs and in consequence thereof, tbe 
1 biswa 5 biswansis share was again re- 
stored to Sheo Dulare and his four sons in 
equal shares. On these facts the plaint- 
iffs’ contention is that they have acquired 
a charge by operation of law on the 1 
biswa share and are therefore entitled to 
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recover the Burn of Re. 700 by sale of that 

sllAfG 

We are of opinion that the contention is 
well founded. The mortgage of the 18th 
of July 1917 was a perfectly valid mort 
gage, though a second mortgage, in 
respect of Sheo Dulare’s share, that is 5 
hitwantis', and it is also clear that Kam 
Oharan had acquired proprietary title to 
the entire 1 hima 5 biswansis share which 
he had purchased on the 20th of June 
1917 at a Court auction. Within this pur- 
chase must fall the 5 biswansis share in 
respect of which we have said that the 
mortgage of the 18th of J uly 1917 was a 
valid mortgage. It follows that the act of 
the plaintiffs in making the payment to 
Ram Oharan and in recovering from his 
hands the 1 biswa 5 biswansis share was not 
an ofiffcious act The plaintiffs, for the pur- 
pose of protecting the 5 biswansis share 
mortgaged to them, had to pay the entire 
sale price which Ram Oharan had paid to 
purchase the whole share It follows that 
by the effect of the rule of subrogation tho 
plaintiffs acquired all the rights which Ram 
Oharan the purchaser had acquired over 
the 1 biswa 5 biswansis share by reason of 
the sale of the 20th of June 1917 in his 
favour. They lost this right in the o 
biswansis share as a result of the decree 
dated the 19th of March 1919 in favour of 
Jagannath; but we are of opinion that they 
stiU retain it in the rest of 1 biswa share. 
One of us had occasion to consider this 
question in the case of Mata Din v. Iftikhar 
Hussain (Ih In the judgment of that case 
reference is made to several decisions of 
their Lordships of the Judicial Committee 
and also to cases decided in England. It 
seems to us that the present case entirely 
falls within the principle of the decision of 
their Lordships of the Judicial Committee 
in the case of Mahomed liahimtuUa v. 
Esmail Allarakhia (2). 

What were then the rights of Ram 
Oharan ? It is a well established principle 
of equity that a purchaser of immoveable 
property has a lien on the property pur- 
chased— Rose V. Watson (3) and Whitebread 
dt Co., Limited v. Watt (4). This principle 

(1) 118 Ind. Oae. 835; 6 O. W. N. 393; Ind. Kul. 
(1929) Oudh 483; A. I. K. 1930 Oudh 178. 

(2) 80 Ind. Oae. 411; 1 O. W. N. 313; 46 M. L. J. 
Ceh A. I. R. 1924 P. 0. 133; 26 Bom. L. R. 549; (1924) 
M. W. N. 422; 34 M. L. T. 99; 10 O. A A. L. R. 
753; 481B. 404; 22 A. L. J. 931; 29 0. W. N. 584; L. R. 

7 A.(P. 0.) 105; 50 I. A. 236 (P. 0.). 

(3) (18S4)10H.L. 0.672; 11 B. R. 1187; 33 L. J. 
Oh. 385; 10 Jur. (n. s.) 297; 10 L. T. I06;12 \V. E. 585. 

(4) (1902) 1 Ob. 835: 71 L. J. Oh. 424; 86 L. T. 395; 
50W.R.442. 
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is recognised in cl. (h) of subs. (4) s. 55 
of the Transfer of Property Act. The lien 
will, however, be ineffectual as against a 
transferee for value and without notice. In 
the present case, as we have already stated, 
the defendant Jagannath bought the 1 
biswa share at the auction sale of the 20th 
of August 1923 with complete notice of the 
mortgage in suit. The deed of mortgage 
states all the facts giving rise to the 
equities to which the plaintiffs now contend 
they are entitled. We are not unmindful 
of the fact that Ram Oharan had pur- 
chased the 1 biswa share at an auction-sale 
and not by means of a private contract. 
Tois fact, however, does not appear to us 
to have the effect of killing the equitable 
lien which accrued in favour of Ram 
Oharan on the 2(Jth of June 1917 when 
he purchased the share in question. In 
the case of Mir Mahomel Mozuffer Ilossein 
V. Kishori Mohan Roy (5), their Lordships 
of the Judicial Oommittee applied a prin- 
ciple of equitable estoppel in favour of one 
auction-purchaser against another aucticn- 
purchaser of the same estate. 

We accordingly allow this appeal, set 
aside the decrees of the Courts below and 
decree the plaintiffs’ suit for sum of 
Rs. 700 and interest at the rate of 0 per 
cent, per annum from the 18th of July 
1917 till realisation. If the sum hereby 
decreed is not paid within three months 
of to- day, the 1 biswa zamindari share out 
of 20 biswas of village Makoor, which now 
under partition amounts to 6 biswas out of 
20 biswas in mohal Sitla Din situate in the 
same village shall be sold for the satisfac- 
tion of the decree. As to the costs we 
order that the plaintiffs shall be entitled to 
their costs in proportion to their success in 
all the three Courts. Except Jagannath 
defendant no other defendant has contested 
this suit. The costs will therefore be paid 
by Jagannath alone. 

B. L. Appeal allowed. 

(5) 22 1. A. 129; 22 0. 909, 5 M. L. J. 101; 6 Sar 
583 (P. 0.). 
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NAGHPUR ^unimALX^OMms- 
SIOMfiR’fl COURT. 

FULL BENCH. 

OivU Revieion JNo, 105- B of 1930. 

September 16, ll’31. 

J4CK8ON, Opfb. J. 0 , Sdbhbdar and 
Niyogi, a. J. Oe. 

KASHIRAO— Affucast 
versus 

Z ABU— DbFB vdANT — N" 0N-APP*.I0iNT 

Liiv>itation 4^ct {IX of .1908)^ Sch. 7, Arts. 97 ^ 116 — 
iSutf for d<im<tgt8 for breach of covenant of title — 
I^imUdUon-^ Sparling point'-Date of sale or date of 
^possession. 

linger Art. 116 of Sch. I of the Limitation Act, in 
the case of a suit for damages for breach of cove- 
nant of title contained in a registered deed, whsne 
the vendee has been put in possession of the prop- 
erty by the vendor and the sale is void ab initio as 
against the rightful owner, limitation begins to run 
not from the date of sale but from the time the 
vendee is die possessed by the rightful owner. 
Pirbhu V. Wazirbi (1), distinguished. Bahadur 
hal V. Jadhao (8), Subaraya Reddiar v. 
Rajagopala Reddiar (2), Ma Unit v. Fatima Bibi 
i7)jNar8ing Shivbakaa v. Pachu Rambakas (9), 
Sankara Variarv. Thaiparawhil Kalathil Ummar (4), 
Prtmsukhdaa v. Namdeo (10), Dharamchand v. Gorelal 
{li)^Muhamed Siddiq v, Muhammad Nuh {li)^Mahained ‘ 
Ali Sheriff v. Budharaju Venkatapathi Raju (12;, 
Multanmal Joyaram v. BudhumalKavetchand {b'^^Uan- 
want Rai v. Chandi Prasad (13), Arunachakla Ayyar 
V. T. Ramasami Aiyar (3;, Ganapa Putta Hedge v. 
Hammad Suiba (15), Hamath Kuarv, Indar Bahadur 
Singh (19), referrea to. [p. 226, coll.] 

Per Jackson, J. C.— The expression “ covenant for, 
title '* does not, as is too often assumed, mean 
merely covenant for right to cpnvey but includes 
covenant for quiet enjoyment, [p. 230, col. l.J 


a Boit against their original rendor, the 
defendant, to recover Rs. 700, as damages 
for failure of consideration inreepect of 
the sale transaction of tjb^ yoar 1918, 
The cause of action was stated to 
have accrued in i9B8 when the 
plaintiffs lost posaession pt the moiety 
of the land conveyed. The wjM princi- 
pally resisted on the ground that the daim 
, was barred by time and following Pitbhu 
V. Wazirbi (1), the Small Cause Court 
dismissed the suit. The plaintiffs have, there- 
fore, come up to this Court in revision. 

It is conceded that the facts of the pre- 
sent case are almost identical with those 
ef the above ruling; but it is contended 
that the law laid down there was incorrect 
and she uld be reviewed in the light of 
the following latest rulings on the point. 
SubbarTya R&idiar v. Rajagopala Rtddiar 

(i). Arunachala Aiyar v. T. Ramaaami 
Aiyar (3), Sankara Variar v, Thaiparam- 
bil Kalathil Ummar (i) , Multanmal Joya- 
ram v. Buihumal Kavotchand (5) and 
Jai Indra Bahadur Singh v Khairati Lai 
(6/ Reference was also made to Ma Buit 
y. ^atima Btbi (7). But this last case and 
Sankara Variar v. Thaiparambil Kala- 
thil Ummar (4) were with refeience 
to A'-t. i7 and not Art. 116 of the 
Limitation Schedule which admittedly is 
applicable to the present case. In Bahadur 
Lai V. Jadhao (8) it was oonoeded that 
limitation in suen cases begins to run from 


Revision against an order of the J udge of 
the Small .Oanee Court, Akols, in 0. 8. No. 
156 of 1929, dated the iSth March, 1V30. 

Order of Beference to a Full 
Bench. 

The facts of this case are shortly these. 
On 22nd February, 19.8, Zabu, the defend* 
ant non* applicant, acting for himself and 
for his minor brother Shanker executed a 
■ale-deed in respect of 8 acres of land for 
^.(l,000,|infavourof the plaintifls-applicants 
find placed them in possession of the prop- 
erty. The vendor had a third brother 
Amrota who on 31et October, 1925, secured, 
•in Suit No. 185 of 1924, a decree for joint 
posseesion to the extent of a moiety in 8 
laores conveyed. to the palintifis and in April 
1928, he got possession of the 4 sores per- 
taining to his share. In bis first decree 
Amrutawas, however, made to contribute 
Bs 32212, as it was held that he had 
derived benefit from the oooeideration of 
the sale on account of the purchase of 
some other land by the vend.oi9. 

On 24th June. 1929. the olaintifl instituted 


the date of dispoesessiou. 

Personally I feel very much impressed 
by the reasoniogs adopted in the cases cited 
for the applicants which lay down that 
under Art. 116 of the Limitation Schedule 
time would begin to run even where the 
sale is void ab initio and possession of the 
property is delivered to the vendee not 
from the execution of the sale deed but 
from the date of bis subsequent disposses- 


( 1 ) 31 Ind. Oas. 877; U N. L. E. 186. 

(2) 23 Ind. Ca8.570; 38 M. 887; (1814) M. W. N. 
376; 15 M, L. T. 240. 

(3) 25 Ind. Cas. 618; 38 M. 1171; 1 L, W. 849; 27 

M. L. J 517; 16 M. L. T. 397. 

(4) 70 Ind. Oaa. 787; 46 M. 40; (1922) M. W. N 
634 16 L W.eSl; 43 M. L. J. 721; A.l. R. 1923 Mad. 
46;’32M. L.T.3. 

(5) 61 Ind. Oas. 70; 45 B. 955; 23 Bom. L. U. 
325 

(6) 113 Ind. Oas. 489; A. I. R. 1928 Oudh 465; 5 0. 
W. N. 836. 

(7) 101 Ind, Oas. 414; 5 R. 283; 52 M. L.J. ,579; 
A. I.R. 1927 P.0.99; 39 Bom. L. R.863; 4 0, W. 

N. 517; 31 0. W. N. 830; (1927) M. W. N. 489; 26 L. 


w. 429 (P. cy. 

(8)2N. L. B. 174. 
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Bion by the rightful owner. I, therefore, 
refer the following question for the de- 
cision of a Bench of this Court : — 

“What is the starting point of limitation under 
Art. 116 of the Second (sic) Schedule of the Limita- 
tion Act in a suit for damages for breach of coven- 
ant of title, contained in a registered deed, in a 
case in which the vendee has been put in posses- 
aion of the property by the vendor, and the sale 
ii void ab initio as against the rightful owner; 
whether from the date of the sale or from the date of 
dispossession of the vendee by the rightful owner ?” 

Mr. S. B. Gokhale, for the Applicant. 

Mr. G, R, Pradhan, for the Nod- A ppli- 
cant. 

OPINION. 

8ubhedar, A. J. C.— The question re- 
ferred to the Full Bench for decision is 
expressed as under : 

“What is the starting point of limitation under 
Art. 116 of the Second Schedule of the Liraitalion Act 
In a suit for damages for breach of covenant of 
title contained in a registered deed, in a case in 
which the vendee has been put in possession of the 
property by the vendor and the sale is void ab initio 
as against the rightful owner whether from the date 
of the sale or from the date of dispossession of the 
vendee by the rightful owner 

This reference was neceesitated by the 
argument of the learned Advocate for the 
applicant in a pending application for 
revision to the effect that the decision of 
Batten, A. J. 0. in Pirbhu v. Wazirbi (1), 
was not correct particularly in view of the 
several oases siiice decided by their Lord- 
ships of the Privy Council and the sereral 
High Courts in India. In the aforesaid 
case it is laid down that a suit for damages 
for breach of covenant of title contained in 
a registered deed governed by Art. 116 
of the Second Schedule of the Limitation 
Act and that when the absence of the right 
contracted for is completed at the time of 
the execution of the conveyaoce and 
there is no question of fraud, the- 
limitation period begins to run from that 
date and not from the date of dispossession 
of the vendee if possession is delivered to 
him in pursuance of the contract of sale. 
In Bahadur Lai v. Jadhao (8), it was held 
that Art. 116 of the Limitation Schedule 
governed such a case for damages but it was 
conceded by the parties that limitation 
commenced to run not from the date of tale 
but from the time the flaw in the vendor s 
title was judicially determined. 

In Subbar ay a Reddiar v. Rajagopala 
Reddiar{"2), Ssshagiri Aiyar, J., classified 
under the following three heads the several 
oases cited before him; — 

(a) “Where from the inception thevendor had no 

title to convey and the vendee has not been 
placed in poBsesaion of the property ; 

(b) Where the is voidable on the objection 


ziBt: l3Si: 0.1938 

of third parties and possession is taken tinder 
the voidable sale; and 

(c) Where though the title is known to be imper- 
fect the contract is in part carried out by 
giving possession of the properties.” 

The learned Judge held that in the first 
class of oa'^ee the starting point of limita- 
tion would bd'ihe date of the sale while with 
regard to those of the other two classes 
the cause of action to claim damages would 
rise only when the vendee’s possession is 
disturb6d because 

“The party is in possession and that is what at 
the outset under a contract of a sale purchaser is 
entitled to and so long as hie possession is not dis- 
turbed he is not damnified”. 

With regard to casea under either (6) or 
(c) clasB falling under Art. 97 of the Limita- 
tion flchedule where the claim of vendee 
plaints must necessarily be confined only to 
the return of the purchase money paid to 
thevendor defendant it has been uniform- 
ly held in a seriep of casea that the poeeea- 
sion or other benefit obtained in pursuance 
of the transaction is a subsisting considera- 
tion whether the transaction itself ia void 
or voidable so that in all cases of these 
kinds the period of limitation will begin 
to run not from the date of sale but from the 
time when the possession or other benefit 
derived from the transaction is lost, which 
is deemed to be the failure of consideration 
under this article, Ma Unit v. Fatima Babi 
(7), Narsir g Shivbalcaa v. Pachu Rambakaa 
(y), Sankar Variaar v. Thaiparambil 
Kalathil Ummar (4), Premaukhdaa v. 
Namdeo (iO) and in 47 Ind. Oas. 886 
[Dharamchand Y . Gorelal {11).] 

In cases of transactions of cl (6) viz,, those 
voidable at the option of third parties 
where the plaintiff vendee upon disposses- 
sion or disturbance of title to retain 
possession sues for damages for breach of 
oonvenant for title either express or 
implied by law, the view entertained is also 
unanimous that in such cases the starting 
point of limitation under Art. 116 of the 
Limitation Schedule is the date of disposses- 
sion of the plaintiff or disturbance of his title 
to retain poeeession under the transaction 
and not the date of sale. The latest cases 
in support of this view are Subbaraya 
Reddiar Y. Hajagopla Reddiar (2), Mahamed 
AH Sheriff v. Budharaju Venkatapathi 
Raju (.iJj and Multanmal Joyaram v. 
Budhumal Kevatchand (5), Hanwant Rai 

(9) 20 Ind. Cas. 254; 37 B. 538; 15 Bom, L. R. 
559. 

(10) 3 N. L. J.221. 

(11) 47 Ind. Cas. 886. 

(12) 60 Ind. Oas. 235; 39 M. L. J. 449; 11 L. W, 
537; 27 M. L.T. 304. 
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V. Chandi Prasad (ii)^ Muhammad Siddiq 
V. Muhammad Nuh (14) and Bhawani 
Singh v, Girdhari^ Second Appeal No 56 
of 1930. 

In a transaction which is void ah initio 
and in which the defendantvendor has no 
title to, nor delivers possession of the prop- 
erty sold if the plaintifif-vendeein hiaafctempt 
to secure possession is resisted by the true 
owner and files a suit against his vendor 
for damages for breach of covenant of title, 
such a suit falls under Art. 116 of the 
Limitation Schedule and limitation runs 
from the date of sale. Aurnachala Aiyar 
V. T. Rama sami Aiyar {3) And Gannpa Puita 
V. BammodSaiba(if^). The latter decision 
is also authority for the prorojition that 
the expression ‘ CDmpensaiion for the 
breach of a contract” used in Art. 116 of 
the Limitation Hchedule is not limited to a 


claim for unliquidated damages but applies 
also to a claim for payment of a sum cer- 
tain, e, purc/ia^e money, so that even it 
the claim of a vendee under a registered 
instrument be confined to the return of the 
purchase money only the suit would fall 
under Art. 116 and not under Art. 97 of 
the Limitation Schedule. 

There now remains the consideration of 
the important question involved in the 
reference what is the starting point of 
limitation under Art. Il6 of the Limita- 
tion Schedule for a claim for damages for 
breach of covenant of title express or 
implied in a registered instrument regard- 
ing a transaction void ah initio but in which 
possession of the property is delivered 
and the vendee is subsequently evicted by 
the rightful owner, whether from the date 
of the sale or from the time allowed in 
transactions voidable at the instance of 
third parties. 

Batten, A. J. 0.,in Pirbhu v. Wazirbi (1) 
relying on ‘^a very strong balance of 
authority” under Eaglish Law held that 
it arose on the date of sale and he quoted 
Williams on the Law of Vendors and Pur- 
chasers and Dart on the Law and Practice 
relating to Vendors and Purchasers, and 
especially referred to the cases of Spoor v. 
Green (16) and Turner v. Moon {17). But in 

(13) 119 Ind. Cas. 243; 51 A. 651; (1929) A. L. J. 
433; A.L R. 1929 All. 293; Ind Rul. (1929) All. 995. 

(14) 124 Ind. Cas 185; 52 A. 604; (1930) A. L. J. 
653; Ind. Rul. (1930) AIL 489; A. I. R. 1930 All. 
771. 

(15) 89 Ind. Cag.59; 49 B. 596; 27 Bom. L. R.637; 


Multanmal Joyaram v. Budhumal Keval 
chand (5\ Macleod, 0. J., made the fol- 

lowing very weighty observations, by way 
of caution, against following English Law 
and decisions in India where Statute Law 
applies : — 

‘‘It was argued by the defendants that where a 
seller has covenanted that he has a good title then 
the covenant of title was broken immediately upon 
the execution of the assurance which contains 
them”; and “this is so stated in Dart on Vendors and 
Purchasers, Vol. II, page 788. The authority for 
that proposition is Turner v. Moon (17). In that case 
there was no question of limitation although the 
case of Spoor v. Green (16), was referred to by Sir 
Lawrence Jenkins in Tulsirani v. Murlidhar ( 18 ) 
But at the end of the judgment the learned Chief 
Justice said we allude to these facts because we 
desire to guard ourselves against being taken to 
decide that whore the Transfer of^ Property Act 
applies, there may not be remedies to which a 
different period of limitation would be applicable." 

lu Harnithfcuar v. Indar Bahadur Singh 
(19) their Lerdshipa of the Privy Couucil 
while dealing with the argument of 
the appellant that his case was gov- 
erned by the provisions of e. 65 of 
the Contract Act also observed that 
“So framed the plaintiff's claim to com- 
pensation rests not on any principle or 
formula of English Law but on the words 
of this section and it has to be seen whether 
the facts of this case came within its 
scope,” This was a case in which the 
plaintiff vendor in May, 1914, sued the 
defendant-vendee for possession of certain 
properties which had been sold to him in 
January, 1880, but of which possession was 
not delivered on demand in 1914, and in the 
alternative for damages for breach of con- 
tract. The sale was held to be absolutely 
void as the vendor had no interest in the 
propsrty sold but had only rights of ex- 
pectancy. The suit was, therefore, dismiss- 
ed by all the Courts iu India but on appeal 
their Lordships accepted the argument that 
so far as the claim for compensation was 
concerned the suit was governed by the 
provisions of s. 65 of the Contract Act and 
was in time as the cause of action arose 
when* ‘demand i or possession was resisted” 
by the defendant which was iu May, 1914. 

The following passages from the judg- 
ment of their Lordships are very instruc- 
tive : — 

“Before this Board the claim has been based on 
0 65 of the Contract Act. It is there provided that 
when an agreement is discoverd to be void or when 
a contract becomes void, any person who has received 


(18) 


26 B. 750 at p. 756. 
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imj advantage under such agreement or contract ie 
bound to restore it or make such compensation foi 
it to the person from whom he received it. 

The section deals with (a) [agreements and (6) con- 
tracts The distinction between them is apparent 
from 8. 2. By cl. (c) every promise and every set 
of promises forming the consideration for each other 
is an agreement, and by cl. (/i) an agreement enforce- 
able by law is a contract. Section 65, therefore, deals 
with [a] agreements enforceable by law and [6] with 
agreements not so enforceable. Bjr cl. [g] an agree- 
ment not enforceable by law is said to be void. 

An agreement, therefore, discovered to be void 
is one discovered to be not enforceable by law and 
on the language of the section would include an 
agreement that was void in that sense from its in- 
ception as distinct from a contract that becomes 
void. The agreement here was manifestly void from 
its “inception and it was void because its subject- 
matter was incapable of being bound in the manner 
stipulated.*’ 

it would appear that their Lordahipe of 
the Privy Oounoil in the case of Sarnath 
Kuar V. Indar Bahadur (19) held 
that the cause of action to claim 
damages for breach of the covenant to 
place the plaintiff. vendee in possession of 
the property sold aoerned to him not on 
the date of the void agreement 1 ut when 
demand for posseesion, agreed <o be deli* 
vered under it, was resisted by tbe defend* 
ant vendor. Even in the absence of such 
an express covenant for delivery of posses* 
sion the same would be implied in every 
coutraot of sale by s. £5 (1) (/) of the Trans* 
fer of Property A,ot which casts upon the 
seller if so required, the duly of placing the 
vendee in possession of the property 
eald. A fortiori the cause of (aotios. 
to recover damages for breach of covenant 
of title which necessarily includes that of 
quiet enjoyment under s. 55 (2) of the 
Transfer of Property Act would only accrue 
to a vendee if he was already placed in 
possession of the property in pursuance of 
the void agreement on the date when his 
possession is disturbed by the rightful 
owner. This was also the view taken of 
this matter by Sheshagiri Aiyar, J , in 
Subbaraya lieddiar v. Rajagopala Reddiar 
(2), although the transaction before him 
was of a voidable nature only. 

The case of Premsnkhdas v. Namdeo (10), 
was of a sale void ab initio in which the 
plaintiff*vendee claimed from the defend* 
ant-vendor damages, and not merely 
return of the purchase'' money, upon his 
dispossession by the rightfol owner. 
Prideauz, A. J. 0 , however, treated the 
case as falling under Art. 97 of the Liqaita- 
tion Schedule and distinguished it from 
Pirbhu V. Watirhi (1) bn the ground ^bat 
in the ease before him there was no ex- 
press covenant of title in the contract of 
sale ae there was in Pirhhu^e cate (1). But 


tbe learned judge seems to have overlook- 
ed that in every contract of sale the atatu- 
tojy indelncity provided by s. 55 (2) of the 
Tranefer of Froptrly Act is implied. It 
wae, hovever, held that the cause of action 
to claim damages arose on tbe date of dis- 
possession of the plaintiff by the rightful 
owner. * 

Apart' from authorities tbe matter may be 
considered from another stand-point. In 
both voidable and void sales if the vendor 
places the vendee in possession of the prop- 
erty sold the principal object of tbe sale, 
that is poBsession and enjoyment of prop- 
erty, irf secured to the vendee and, there- 
fore, until these are disturbed by the right- 
ful ovrner it could not logically be said that 
there is a breach of contract within tbe 
meaning of Are, 116 of the Limitation 
Schedule in a voidable transaction at the 
time of disturbance of possession by the 
rightful owner and in tbe case of a void 
transaction at the time of the execution of 
conveyance. ' In both the cases where 
pcssession is delivered to the vendee, tbe 
sale, fur all practical purpoeea, remains 
good Until it is avoided by the rightful 
owner'. Oause of action to claim damages 
for breach of contract cannot arise in either 
voidable or void sales to a vendee, if he is 
placed in possession of the property sold, 
before he is evicted by the rightfol owner 
for the very obvious reason that he in fact 
suffers no damages till then. It fellows then 
that an a void transaction limitation 
period should not run against the vendee, 
who has been placed in poasession of the 
property under the contract of aale tO' claim 
damages from the vmidor for breach of 
contract, at any time earlier than it would 
start running under similar circumstances 
in the case of a voidable sale. 

For . these reasons any answer to ' tbe 
question referred to the Full Bench for 
deoision is that the limitation begins- to 
run not from tbe date of sale bat from the 
time the vendee is dispossessed- by the 
rightful owner. 

Nlyogl, A. J. O.— I agree with the 
opinion recorded by Subhedar, A. J. 0. -I 
wish to add what follows . — 

When a vendee, whose poksession ' is 
disturbed by the rightfol ciaunasti Boes 
his vendor for compensation, his claim, b 
substance, is one founded on the breach 
of the covenant for quiet enjbymeht. 
The covenant for title in a ^nexio 
sense includes a covenant for 'quiet 
posseesion but in ite epeoial senCe 'Biefms 
only a covenant as to the vendor’s 
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to oonrey. OonfuBion arisfift, frpiq laxity 
of expression ordinarily used in the plead- 
ings viz , to describe a breach of what is 
realiy a covenant for quiet enjoyment as 
one for title. 

The usual covenants for title are: for 
right to convey for quiet enjoyment; for 
freedom from incumbrances; and for fur- 
ther assurance. Of these, the covenant 
for right to convey is a covenant for title 
and the covenant for quiet enjoyment, 
is a.covenant relating to possession The 
distinction is material since it affects both 
the date when the covenant is broken and 
tha measure of damages. A covenant 
for, title is an assurance tp the .purchaser 
that the grantor has the very ' estate in 
quality and quantity which he purports to 
convey, whereas the covenaqt for quiet 
enjoyment is a future covenant ( see Hals- 
bury’s Laws of England, Vol. 25, pages 462- 
466). The law as to limitation of actions in 
respect of these two cases is succinctly laid 
down in Halsbury’fl Laws of Eog]and;Vol. 17, 
page 78 in these terms where on the sale ot 
the property the vendor covenants that he 
has a good title to transfer, while in fact he 
has not a good title, the breach of the 
covenant is at the time of the sale and 
there is no continuing breach; but if the 
vendor covenants for quiet enjoyment, there 
ia no breach of that covenant till there 
is an interference with the enjoyment of the 
purchaser or those claiming through him.” 
It is obvious that when the vendee obtains 
corporeal possession of the property pur- 
chased by him from a vendor who may or 
may not have a sound and unfettered right 
to convey, and his possession is disturbed, 
th^ cause of action for damages arises on 
the date of such disturbance. ^ 

Article 116 of the First Schedule to the 
Limitation Act is specifically enacted res- 
pecting claims for compensation for breach 
of a contract in writing and registered. In 
Trieomdaa Cooterjee Bhoja v. Gopinath Jiv 
Thakur (20) their Lordships of the Privy 
Oounnil affirmed that Art. 116 is a special 
provision which is intended to apply to 
all contracts in writing and registered On 
the authority of this dictum, the Courts in 
India have applied Art. Il6 (o cases of 
breaches of covenants, express or implied, 
lor title incorporated in registered instru- 
ments; See Multanmal Joyaram v. Budhu- 
mal Kavetchand (5), Ganappa Putta Hedga 


(20) 39 Ind.Cas. 156; 41 O. 759; 1 P. L. J. 262; 
15 A. L. J. 217; 25 0. L. J. 279; 32 11. L. J. 357; 
21 M. L. T.262; 21 0. W. N. 577; (1917) M. VV. N. 
SOS', 5 L.W.654; 19 Bom. L. R. 450; 44 LA. 65 

(P. 0.). 


V, Uammad Saiba (IS) and Muhammad 
Siddiq v. Muhammad Nuh (14'; See also 
Raianbai Shaligram r.Ghaairam ^ngabiaan 
( 21 ) 

There may be express covenants for title 
and quiet possession contained in regularly 
drawn up instruments of sale. But even 
if they are absent, such covenants are im- 
plied by law. By virtue of s. 55 (2), Trans- 
fer of Property Act, 1882, evejT sale neces- 
sarily imports a covenant for title and quiet 
enjoyment and this covenant is not merely 
personal but runs with the land. Under 
that enactmant, the seller shall be deemed 
to contract with the buyer that the inte- 
rest which the seller professes to transfer 
to the buyer subsists and that he has 
power to transfer the same. The right to 
enjoy possession is an incident of owner- 
ship and as s ich an interest in the prop- 
erty. When the vendor, in pursuance of 
the conveyance, delivers actual physical 
possession to the vendee the latter acquires 
the same. The vendor’s covenant as to 
this interest must remain unaffected so 
long as the vendee is in the quiet enjoy- 
ment of possession , This covenant as to 
quiet enjoyment being a future covenant 
cannot obviously be broken on the date of 
the sale, notwithstanding that the vendor, 
has no right to convey. The breach of that 
covenant can occur only on the disturbance 
of the vendet’.i possession. Since the ven- 
dor's covenant is twofold viz , for right to 
convey and for quiet enjoyment, the vendee 
will have two distinct causes of action in 
the event of the breach. If the vendor 
has no title on the date of the conveyance, 
the breach of the covenant would certain- 
ly occur at the time of the sale, and if the 
remedy is not sought within the statutory 
period, the cause of action accruing from 
that breach will alone lapse. It cannot des- 
troy any remedy to which the vendee may 
be eutitled by reason of interference with his 
possession. 

la Pirbhuv Wasirbi (1), the plantiff did 
not take his stand on the disturbance, of 
his possession. Tne case was, therefore, 
treated as one for breach of a covenant 
for title only and was determined on 
the authority of the view expressed 
by Baron Barmwell in Spoor v. Green 
(16;, which was followed oy Joyce, J., 
in Turner v. Moon (17). In the firstmen- 
tioned case the plaintiff, founded his action 
on the breach of a covenant for title as well 
as that for quiet enjoyment, but his case 
as to the breach of the covenant for quiet 

(21) 13t Ind. Cas. 1157; 55 B. 565; 33 Bom L. 
R. 1092; Ind. Rul, (1932) Bom. 37. 
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enjoyment haring failed on technical 
grounds, it rested solely on the breach of 
the covenant for title. Baron Bramwell 
held that the breach of the covenant for 
title was not a continuing breach since the 
covenant remains broken indeed but broken 
once for all, “As the vendor was found to 
have no title to convey on the date of the 
conveyance the breach of the covenant for 
title was held to have occurred on that 
date. From the observations made by 
Baron Bramwell in the course of his judg* 
ment, viz. 

*|of eourso, the Statute of Limitation would apply 
to any breach of (jovenant for quiet enjoyment which 
took place twenty years before suit." 

it is evident that if the action had been 
rightly laid as to the breach of the coven- 
ant for quiet possession, Baron Bramwell 
would indeed have treated the claim as 
being within time. In Turner v. Moon (17), 
the claim for damages was founded on the 
breach of the covenant for title only. It is 
apparent that ^ these authorities have no 
direct bearing on a case in which damages 
are claimed on the basis of the breach of 
the covenant for quiet enjoyment viz, dis- 
turbance of possession. 

Jackson, Oflfg. J. C.— I have had the 
advantage of reading the opinions ofSubhe- 
dar, A. J, 0., and Niyogi, A J. 0. and I have 
not much to add. 

As Niyogi, A. J. 0„ has pointed out, the 
usual covenants for title are four, and the 
expression “covenant for title” does not, 
as is too often assumed, mean merely “co- 
venant for right to convey” but includes 
“covenant for quiet enjoyment.” In 
Pirbhu V. Wazirbi (1), the covenant lor 
title considered to have been broken was 
the covenant for right to convey; and in 
nay opinion it was rightly decided that 
limitation for a suit on that cause of action 
began to run from the date of the sale la 
the present case two covenants for title 
have been broken, the covenants for right 
to convey and the covenant for quiet enjoy- 
ment, obviously, limitation for a suit based 
on breach of the second of these covenants 
can only begin to run from the date on 
which the vendee’s possession was dis- 
turbed. 

My opinion, therefore, is that, when pos- 
session has been given to the vendee, limi- 
tation for a suit for damages for breach of 
covenant for title, that covenant being, in 
fact, the covenant for quiet enjoyment, be- 
gins to run from the date of dispossession. 

A, Reference answered accordingly'. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Appeal Prom Appellate Decree No. 203 
of 

March 17, ItfSl. 

Staplks, a. j. O. 

Musammat LAXMIBAI — Plaintiff — 
Apfbllant 
versus 

8AMBHA AND OTHERS— DaFt-NDANTS 
— Bb«PONDBNT8. 

Hindu Law— Maintenance — Daughter-in-law — 
Father-in-law's liability— Liability of heirs— Liabil- 
ity of person taking undei Will — Rate of mainten- 
ance— Rightto arrears. 

Under Hindu Law, a father in-law who is not 
possessed of ancestral property is not legally bound 
to maintain his widowed daughter-in-law. He is, 
however, under a moral obligation to do so, 
and this obligation becomes a legal and binding 
obligation on his heirs. Persons in possession 
of the self-acquired property of a Hindu father 
after his death, whether they have taken such prop- 
erty by inheritance, survivorship or under a duly 
executed Will or deed of gift, are, therefore, under 
a legal obligation to maintain the widow of a 
son who predeceased his father. Meenakshi 
Ammal v. Rama Aiyar (6), Adhibai v, 
Qursandas Nathu (7), Janki v. Nand Ram ("8), 
Jamunabai v. Manubai (9), Rangammal v. Eeham- 
mal (10), Jai Nand v. Paran Dei (11), Gopal Chandra 
Pal v. Kadambini Dasi (l2), Jeot Ram v. Lauji (13), 
SurampalUBangarammalY, Surampalli Brambaze (14) 
followed. Bai Parvati v. Tarwadi Dolatram (15), 
dissented from. [p. 231 , col. 2;p. 232, col. 2.] 

A widow is not only entitled to bare maintenance 
but to maintenance suitable to her condition in life 
and the status of her family. Ekradeshwari Bahua- 
sin v. Homeshwar Singh (16\ followed, [p 2*^3, col. 1]. 

A widow who docs not live in the house of her 
deceased husband does not thereby forfeit her claim 
to maintenance. Siddessmy Dassee v. Janardhan 
Sarkar 0?) Rattan Singh v Beni Bai (18), 
followed, [ibid ] 

Appeal agajDBt a decree of the District 
Judge, Wardha, dated tbe ^22nd December, 
1927, modi/yiDg that of the Subordinate 
Judge, First Olafs, Dhanda, dated the 3rd 
February, 1927. 

Mr A. V. Khare, for the Appejlant. 

Mr. D. W, Kathalay, for the Respondents. 

Judgment. — The aopellant brought a 
suit for arrears of maintenance and for a 
declaration that she ^as entitled to future 
maintenance, and in the trial Court she 
obtained a decree both for arrears and for a 
declaration that she was entitled to claim 
fiuture mairitenance at the rate of Re 1^6 
per annum from Januaiy, 1926. In appeal 
tbe Distiict Judge diemiseed the claim for 
arrears of maintenance and reduced the 
claim for future maintenance to Rs. 84 a 
year, which amount was admitted by the 
defendants, who had preferred the appeal 
to. him* The plaintiff Laximibai has now 
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preferred this second appeal, claiming both 
arrears of maintenance at the rate awarded 
by the trial Court and future maintenance 
at the minimum rate of Rs. 15 per month. 

The appellant is the widow of one 
Narayan who was the brother of the two 
respondents Sambha and Sadasheo. The 
respondents and Narayan were all eons of 
one Jairam, and admittedly they constituted 
a joint Hindu family. Narayan died in 
1916 when he was only 20, and Jairam, the 
father, died in 1920, It has been found 
that Jairam executed a Will, which is filed 
in the suit as Ex. D-20, on the 25th of 
February, 1917, and in that Will proyision 
has been made for the maintenance of the 
appellant Laxmibai out of the income of a 
malik-mdkhusa field. The trial Court held, 
however, that the plaintiff Laxmibai was 
not bound by that condition in the Will and 
that she could claim maintenance according 
to her husband’s share in the property at 
the time of bis death and in proportion to 
the income of the family property. The 
lower Appellate Court, however, has found 
that the property was not family property 
but was the self acquired property of 
Jairam and that, therefore, Laxbmibai 
could not claim any maintenance out of the 
properly beyond what was allowed to her 
under Will. These are the two findings 
which have been m^de the chief grounds of 
attack in second aopc a). 

As regards the first finding that the prop* 
erty was self-acquired, I can s^e little, if 
any ground to interfere. This is, in the 
main, a finding of fact, and it is supported 
by the evidence on record. The plaintiff’s 
case originally was that Jairam had in- 
herited property from his father, which 
formed a nucleus of joint family property, 
but no evidence to prove that plea was 
adduced. One witness Shanker (P. W. No. 
4) was examined, and he has come with a 
different story, namely that Jairam inherit- 
ed certain property from his step-mother 
who lived at Umrer. As pointed out by 
, the lower Appellate Court, the evidence of 
this witness is uncorroborated and, as his 
story is different to the plea put forward by 
the plaintiff in the plaint, it was, I think, 
rightly rejected. Nor do I think that much 
importance can be attached to the fact that 
Jairam in his' business kept some accounts 
in the name of the plaintiff's husband 
Narayan. There is no sufficient evidence 
on record, in my opinion, to hold 
that there was either a nucleus of 
joint family property or that Jairam 
and his sons carried on business 
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jointly and acquired property by their joint, 
labour. On the contrary, the evidence 
seems to show that Jairam acquired the 
property by his individual exertions. No 
is there, I think, any sufficient evidence to 
show that the property, when acquired, was 
thrown into the joint family fund and 
treated as joint family property : on the 
contrary, as pointed out by the lower Ap- 
pellate Court, Jairam devised all his prop- 
erty by Will without any objection on the 
part of his eons, and in so doing treated it 
as bis self acquired property. I do not 
think, then, that any of the cases cited by 
the learned Counsel for the appellant in 
this connection, namely, Kundan Lai v. 
Shankar Lal{\\Mohanainghy. Punji (2), 
Motilal V Harjimal (3), Punji v. Govind (4) 
and Ka'sondass Dharamsey v.Gangabai (5), 
will apply, and I am of opinion that the 
finding of the lower Appellate Court, that 
Jairam’s property was his self-acquired pro- 
perty, must be upheld. 

The only point then that remains to be 
determined is whether that self-acquired 
property of Jairam iu the hands of the de- 
fendants, who are devisees under the Will, 
is liable to the plaintiff’s claim for main- 
tenance. The question is one not free from 
difficulty and as regards which there has 
been some divergence of opinion. The 
correct view seems to be that a father-in-law, 
who is not poseeseed of ancestral property, 
is not legally bound to maintain bis widow- 
ed daughter in law and that such daughter- 
in-law has no claim against his self-acquir- 
ed property. Oa the other hand, it hw been 
laid down in a number of cases, relying on 
the Hindu text-books, that a father-in-law 
is under a pious or moral obligation to 
maintain his widowed daughter-in-law. 
The lower Appellate Court has relied upon 
Meenakshi Ammal v. Rama Aiyar (6), where 
it has been laid down that, although there 
is such a pious obligation according to the 
Hindu text-books, the Courts would not be 
bound to enforce such obligation, but 
would only enforce it looking to the cir- 
cumstances of the case and to the times 
and according to the rule of justice, equity 
and goad conscience. Ic may, however, I 
iihiLk, be safely inferred that in the majority 
of ca«er, where the widowed daughter-in- 

(1) 21 Ind Cas. 13: 35 A. 565; 11 A. L. J. 910. 

(2> 103 Ind. Oas. 812; A. I R. 1927 Nag. 327. 

(3) 87 Ind Cas 809; A. I. R. 1926 Nag. 146. 

(4) 122 Ind Cas. 440; A. I. R. 1930 Nag. 7; Ind. Rul. 
(1930) Nag. 174. 

5) 32 B. 479; 10 Bom. L. R. 184. 

(6) 18 Ind. Oas 34: 37 M. 396; 13 M. L. T. 97; 24 
M. L. J. 106; (1913) M. W. N. 40. 
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l*w ifl xvUhout meanB of Babeietence and 
the father- in>law ia in poeeeeeion of self* 
acquired property, the moral obligation to 
maintain the daughter-in-law would be 
enforced by the Oourte. Then the next 
queation that arisea ie, what is the obliga- 
tion on the eons or heirs of the father-in- 
law after , hie death. The view taken by 
the majority of High Oourta is that what is 
a pious obligation on the part of the 
father in-law becomes a legal and binding 
obligation on bis heirs. This was laid 
down in Adhibaiv. Qursandas Nathu(J}), on 
the ground that what was self acquired 
property of the father became the ancestral 
property of the joint family in the bands of 
his sons. In Janki v. Nand Ram (8), a Full 
Bench of the Allahabad High Court dis- 
sented from the view taken by the Bombay 
High Court, but they also affirmed that 
what was a pious obligation on the father- 
in-law became a legal obligation on the 
son who took the property by inheritance, 
not because the property would be correctly 
described as ancestral property, but because 
the son took the estate not for his own benefit 
but for the spiritual benefit of his father, 
the last proprietor. Thus the same result 
has been arrived at in both cases, although 
the reason for arriving at that conclusion is 
different. These cases have been followed 
in Yamunabai y.Manuhai (9), Ravgammal 
y. EchamTuval {lii). Jai Nand v. Paran Dei 
(ll), Gopal Chandra Pal v. Kadambini Dasi 
(IS?), and Jeot Ram v. Lauji (13); and the 
principle has again been affirmed in 
Surampalli Bangarammal v, Surampalli 
Brambaee (H). 

The lower Appellate Court, however, 
relied on Bai Parvati v. Tarwadi Dolatram 
(15), where it has been held that, when a 
father-in-law has bequeathed his self- 
acquired property to a third person, the 
widowed daughter-in-law has no right of 
maintenance against that person. The 
earlier case in Yamunabai v. Manubai (9), 
was distinguished on the ground ibatii 
sp>plied to persons who took the self acquir- 
ed property of the father in law by inherit- 

(7) 11 B. 199. 

11 A. 194; A. W. N. (1889) 30; 13 Ind. Jur. 

(9) 23 B. 608. 

(10) 22 M. 305. 

(11) 118 Ind. Oas. 419; 4 Luck 491; 6 O. W. N. 456; 
A. I. R. 1929 Oudh 251; Ind. Rul. (1929) Oudh 435 
(F. B.). 

(2) 73 Ind. Cot. 235; A. I. R.1924 Cal. 364. 

(13) 119 lnd.Caa.253;A.I. K. 1929 All. 751; Ind. 

Rul. (1929) All. 1006. ‘ 

(14) 31 M. 338. 

(15) 25 B. 263. 



ance, but not to those who took it under a 
Will. With all due respect, however, Ism 
doubtful whether that dislincticn is really 
sound and it has been tzpressly dissented 
from in Gopal Chandra Pal v. Kadambini 
Daai {\2), and Jeot Ram v. Lav]i (13). It 
may aho be pointed out that in Rangammal 
V. Echammal (lu), it was held, though obiter, 
that a third person who took the property 
by a Will would be in no better position to 
resist a claim for maintenance than the one 
who took the property by inheritance. In 
Jai Nand v. Paran Dei (11), the question of 
a devisee who took the property by a Will 
was not considered, and, therefore, Bai 
Parvati v. Tarwadi Dolatram (16), was not 
expressly referred to; but the Judges who 
decided the case have held that the sons, 
who are in possession of the self acquired 
property of their father, are legally bound 
to maintain the widow of their brother who 
predeceased their father, whether they took 
the properly of the father by inheritance or 
by survivorship. 

The balance of authority, then, is in 
favour of the view that not only is there a 
legal obligation on the sons or heirs of the 
fatherin-law to maintain the widowed 
daughter in law out of the self-acquired 
property, which has come to them from 
their father, but that persons who have 
taken such telf acquired property under a 
Will executed by the father-in-law are also 
legally bound to maintain the daughter-in- 
law. I am of opinion that to hold otherwise 
would be tantamount to holding that the 
father- in law could defeat his widowed 
c'aughter-in- law's claim by executing a gift 
or Will, and that would be contrary not only 
to the principles of Hindu Law but also to 
the rules of justice, equity and good con- 
science, when it has been held that the 
father-in law is under a moral obligation to 
maintr ia his widov ed daughter-inlaw. I, 
therefore, hold that persons in possession 
of the self acquired property of a Hindu 
father after his death, whether they have 
taken such property by inheritance, sur- 
vivorship or under a duly executed Will or 
deed of gift, are under a legal obligation to 
maintain the widow of a son who predeceas- 
ed his father. Accordingly, I reverse the 
finding of the lower Appellate Court on 
this point and hold that tie defendant- 
respondents are legally bound to maintain 
Ihe appellant. 

The questions that remain then to be 
determined are the amount of maintenance 
that should be awarded and whether the 
arrears of maiotena&ee claimed should be. 
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granted or refoeed. On the first point an 
ezhaastive . disouesion was made by the 
Judge of the trial Court. The Judge of tho 
lower Appellate Court has been chiefly 
influenced by the view that the plaintifi 
could not claim maintenance against the 
property beyond what was allowed to her 
in the Will, and has, therefore, granted only 
the amount of Rs. t<4, which was agreed to 
by the defendants. In para. 6 of his judg- 
ment the Judge has made some short die- 
ouBsion about the income of estate, but 
apparently he has simply accepted the 
defendants’ contention as regards the 
amount of income without looking into the 
evidence. On the other hand, as already 
stated, the Judge of the trial Court has 
made a full discussion of the evidence, and 
I can see no reason for differing from the 
estimate arrived at by him, namely, that the 
income was not lees than Rs. 1,300 a year : 
this, in fact, as stated by trial Judge, is 
probably an underestimate. I do not think, 
then, that the amount allowed by that 
Judge, namely, Rs. 10*8 0 a month, or 
Re. 126 a year, is in any way excessive, 
and, as pointed out in Ekradeahwari Baku- 
agin y. Homeehwar Singh (IQ), in a case of 
this kind the widow is not only entitled to 
bare maintenance but to maintenance 
suitable to her condition in life and to the 
status of the family. It cannot, 1 think, be 
pgued that the amount of Rs. 126 a year is 
in any way excessive according to this 
standard: it has been fixed according to this 
standard. I would, therefore, restore the 
decree of the trial Court allowing the 
plaintiff-appellant maintenance at the rate 
of Rs. 126 per annum. 

As regards arrears of maintenance also 
1 am of opinion that the view of the trial 
Court is correct and that the lower Appel- 
late Court has gone wrong in the matter. 
It has been laid down in Siddeseury Dassee 
V. Janardhan Sarkar (17) aad Raja Ratan 
Singh v. \Rani Beni Bai (i8), that a widow, 
who does not live in the house of her de- 
ceased husband, does not thereby forfeit 
her claim to maintenance. It has further 
been found in the present case that 
the plaintiff lived with her father 
after the death of her husband, but that 
after her father’s death about six years 
prior to the suit she was in difficulties and 

<46) 116 Ind. Oas. 409; 8 Pat. 840; 33 0. W. N. 637: 10 
P. L. T. 345; A. I. R. 1929 P. 0. 128; 49 0. L. J. 579; 
31 Bom. L. R. 816; 6 0. W. N. 526; (1929) A. L. J. 
695; 30 L. W. 1; 57 M. L. J. 50, (1929) M. W. N. 468 
(P. 0.). 

(17) 29 0.557. 

(18) 1 N.L.R.33. 


she applied' to the defendants ibr main- 
tenance, which, was refused^ Continued 
demands were made and at'laata registered 
notice was given. It- has not been shown 
that the plaintiff has any other source of’ 
income or was able to ,^maintain hetself; 
on the contrary the inference seems to be, 
as held by the trial Court, that she-wae in 
difficulties and probably had to borrow 
money. The lower Appellate t'ourt has 
referred to the judgments in Sakharam. v, 
Yaahodabai, 8. A. No. 173 of 1224, decided 
on 27th April 1925 and Pandiirang v. 
Yashodabai, 8. A. No. 196 of 1925, decided 
on 21st December 1925, but has overlooked 
the fact that in the present case the father 
of the plaintiff, who was sjpporting her, 
died some six years before the suit and that 
arrears are only claimed for five years prior 
to the suit. There seems to me to be no 
justification for refusing the claim for 
arrears, and 1 would point out that the 
trial Court has only allowed arrears of 
maintenance at- the reduced rate of Rs. 8 
a month. I am of opinion that such an 
amount is in no way excessive and that, 
if anything, a concession has been made 
in favour of the defendants. I would 
therefore restore the decree of the trial 
Court as regards arrears of maintenance 
also 

The decree of the lower Appellate Court, 
therefore, is set aside and instead the 
decree of the trial Court is restored. Two- 
thirds of the costs of the appeal in this 
Court will be borne by the respondents, 
the remaining one third being borne by 
the appellant, as she had claimed main- 
tenance at the rate of Rs. i5 per month, or 
Rs ItO a year, in the appeal. Costs of the 
appeal in the Court of the District Judge 
will be borne by the defendant appellants, 
whilst of the cross objections in that 
Court will be borne by the plaintiff-respon- 
dent. Costs of the suit will be borne as 
ordered by the trial Court. 

A. Decree get aaide. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Appeal from Appellate Decree No. 114 of 
1930. 

July 30, 1931. 

JlOKSON, J. (X 

TlKKI LAL— Dbpbndint — Appeuant 
teretu 

GULACHAND — Pl4Intipp — Rbspobsbnt. 

Hindu Law-- Partition — Evidenu— Unequivocal died 
—Sepofration of one member— Status of others— J^re^ 
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$umption^Int4nHon to continue united — ExUuntt of 
minor sons^ ojfect of. 

If a deed of partition is unequivocal in its langu- 
age and the intention of the parties is clear from 
it, it is not necessary to prov# acts in support of the 
deed. Jai Narain Rai v. Baij Nath Rai (2), followed. 
[p.234, col. 2.]^ 

A presumption of complete separation does not 
arise in all cases when there has been separation 
of one or more members. No definite agreement 
to continue to be a joint family on the part of 
the remaining members is necessary. An agreement 
ihay be inferred if the facts justify such inference. 
Bahonna v Farawa (4), Palani Ammal v. Muthu- 
venkatachala Moniagar (5), llari Bakhsh v. Bahu Lai 
(6) and Bala Bux v. Rukhmabai (7), referred to. [p. 235, 
•ol. 1.] 

Where an adult son separates from the family 
it is open to the father and the minor sons to 
remain joint and if the father’s intention was that 
they should not separate that intention would bo as 
effective to continue the joint family as an agreement, 
express or inferred, between the adults, [p. 235, col. 2.] 

Appefl against the decree of the Addi* 
tional District Judge, Seoni, dated the 8th 
November, 1929, confirming that of the 
Subordinate Judge, Second Olaes, Secni, 
dated the 5th July, 1929 

Mr. M. R. Bobde, for the Appellant. 

Mr. W. B. Pendharkar, for the Reepond* 
ent. 

Judgment —In this case the plaintiff* 
respondent sued for a declaration that he 
had a half share in the two bouses attach- 
ed by the defendants appellants in execu- 
tion of their decree against the plaintiff's 
two brothers Hirchand and Kallu. The 
plaintiff's case is that Kallu separated from 
the rest of the family in 1921, Hirchand 
and Oulabchand remaining joint with their 
father Jaikisan; the houses in suit fell to 
the share of Jaikisan, Uirhand and Qulab- 
chand, and after Jaikisan's death 
Hirchand and Qulabchand bad each a half 
share. The defendants denied that there 
was any partition and pleaded in the alter- 
native that there was a partition after Jai- 
kisan's death between the three brothers in 
which the houses attached fell to the share 
of Hirchand. The lower Courts have held 
in favour of the partition as alleged by the 
plaintiff and had given him the declaration 
he has asked for. 

In appeal it is again contended that there 
has been no partition. It is argued on the 
authority of Bang* Chandra Dhur Biawaa 

V. Jagat Kiahore, Acharjya Chowdhuri (1), 
that the partition deed, Ex. P 2, executed 
by Jaikisan and Kallu is not suffioient to 
prove the partition; and it is pointed out 
that the lower Appellate Court has remark 

(l) 36 Ind. Oas. 420; 44 0. 186, 20 M. L. T. 335; 31 
M. ij. J. 563; (1916) 2 M. W. N. 336; 4 L. W. 4j'8; 8 

Bom. L. R. 868; 24 0. L. J. 487; 1 P. L. W. 1; 2l 0. 

W. N. 225; 10 Bur. L. T. 177; 43 1. A, 249 (P. 0.). 


ed that there is no evidence worth the 
name about actual partition. The decision 
in question seems to me to have no appli- 
cation. Their Lordships of the Privy Coun- 
cil were considering the value of recitals 
as to necessity in sale deeds executed by a 
limited owner, and 1 am in respectful agree- 
ment with Jai Narain Rai v. Baijnath 
Rai (2), in which it has been held that if a 
deed of partition is unequivocal in its 
language and the intention of the parties 
is clear from it, it is not necessary to prove 
acts in support of the deed. I hold that 
the deed is sufficient in the present case to 
prove the partition in 1921. This ne- 
cessarily involves rejection of the defend- 
ants' plea of a partition that took place 
after Jaikisan’s death. 

It is argued, however, that in any case 
the plaintiff is not entitled to a half share in 
the houses but only to four-ninths, because 
the separation of Kallu raised a presump- 
tion that all the brothers of the family se- 
parated from each other. The plaintiff 
would thus get only a one- third share in the 
property that was not given to Kallu, which 
would be increased to four-ninths by his get- 
ting one-third of his father’s one third share 
on bis father’s death. In Ramchandra v. 
Tukaram (3), it is laid down that, if it is prov- 
ed that there has been a breach in the state 
of union amongst the members of a Hindu 
joint family, the law presumes that there 
has been a complete partition both as to 
parties and property. This view, however, 
has been modified in Babanna v. Parawa 
(4), in which it is said that it is not correct 
to say that, because one brother has sepa- 
rated or has expressed an intention to sepa- 
rate, therefore the intention of the other 
brothers must be taken to be the same they 
may without any special agreement amongst 
themselves, continue to live as members 
of a joint Hindu family. Fawcett, J., who 
was a party to the earlier decision, remark- 
ed that in it the rule of law was too widely 
stated and that there is no general legal 
presumption that can be made applicable 
to every case. Babanna v. Parawa (4) fol- 
lows the decision of the Privy Council 
in Palani Ammal v Muthuvenkataehala 
Moniagar (5), in which their Lordships, 

(2) 108 Ind. Oas. 449; 50 A. 615; 26 A. L. J,349; A. 
LB. 1928 All. 419. 

(3) 61 Ind Cas. 761; 45 B. 914; 23 Bom. L. R.311. 

(4; 100 Ind. Cas. 147; 50 B. 815; 28 Bom. L. R. 1446; 

A. I R. 1927 Bom. 68. 

(5) 87 Ind. Cas. 333; 48 M. 254; 23A.'L. J. 746; 
A. I R. 1925 P. 0. 49; 48 M. L. J. 83; 6 P. L. T. 133; 21 
L. W.4.39; (1925) M. W. N. 330; 3 Pat. L. R. 126; 27 
Bom. L. R. 735; 29 0. W. N. 846; L.R. 6 A. (P. 0.) 
143; 52I.A.83(P.O.). 
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aftet remarking that the remaiaing co- 
parceners tb ay continue to be co* 
parceners without any special agreement 
amongst themselves, add; “That the re- 
maining members continued to be joint 
may, if disputed, be inferred from the way 
in which their family business was carried 
on after their previous co-parcener had sepa- 
rated from them.’’ In Hari Baksh v. Babu 
Lai CB), it has been held that 
‘•‘the fact of a separation having been effected between 
brothers constituting a joint Hindu family governed 
by the Mitakshara. Law raises no presumption that 
there was a separation of the joint family constituted 
by one of the brothers and his descendants.” 

It is clear from these decisions that a pre- 
sumption of complete separation does not 
arise in all cases when there has been se- 
paration of one or more members, and also 
that, no definite agreement to continue to 
be a joint family on the part of the remain- 
ing members is necessary. The Priv^ 
Oouncil decision in Bala Bux v. Rukhmabai 
(7), is not authority to the contrary on 
either point. That decision says that there 
is no presumption when one co parcener 
separates from the others that the latter 
remain united, but not that there is always 
a presumption of complete separation. On 
the question of agreement it merely holds 
that an agreement amongst the remain- 
ing co-parceners to remain united or to re- 
unite must be proved like any other fact; 
but that does not mean that an agreement is 
necessary. When an agreement is relied 
on it must certainly be proved ; but as I 
have already pointed out, the Privy Oouncil 
and the Bombay High Court following the 
Privy Oouncil have held that no special 
agreement is necessary, it being possible to 
infer an agreement, if the facts justify such 
an inference. 

Hirchand and Qulabchand were minors 
when partition took place in 1921, and in 
Bala Bux v. Rukhmabai (7), their Lordships 
of the Privy Oouncil found it difScult to 
see how an agreement to re- unite could be 
made by or on behalf of a minor. It would, 
perhaps, follow, if there can be no actual 
agreement, that it is impossible to infer one. 
But I do not think that there is any diffi- 
culty in the present case, in which I have 
to decide whether Jaikisan remained joint 
with his minor sons and not whether they 

(6) 83 Ind. Cas. 411; 5 L. 92, 28 A. L. J. 254; 34 M 

• T.70; A. I. R. 1924 P. 0. 126; 28 0. W. N. 953; 20 L. 

■W.406; (1924) M. W. N. 650; 28 Bom. L. R. 1108, 47 
M. L. J.‘ 938; 51 I. A. 163; 51 C. 163; 1 L. O. 4.37; L. 
R.5A. (P. C)113;10O. &A. L.R. 147l;l O. W. N. 
536 (P. O.) 

(7) 30 0.725 ; 30 I. A. 130; 5 Bom. L. R. 469; 8 Sar. 
470;7 0. W. N. 642 (P.O.). 


re-united. In the partition Jaikisan actedi 
on their behalf, and if his intention was 
that he and they should not be separated, 
that intention would, I think, be as effective 
to continue the joint family as an agree- 
ment, express or inferred, between adults. 
To hold otherwise would mean that an 
adult eon could, by separating himself from 
the family, cause separation between his 
father and the latter's minor sons against 
the father’s will and probably, against the 
interests of the minors. 

That Jaikiean’s intention was to remain 
joint with Hirchand and Qulabchand is 
indicated by the partition deed itself which 
specifies only the share to be given to Kallu. 
It is true that it does not expressly say that 
the other members would remain joint; but 
it seems to me to make it clear that the 
intention was that they should remain 
joint. The fact that Hirchand and 
Qulabchand were minors makes it ex- 
tremely probable that their father would 
not wish to separate them from himself, 
and there is evidence to prove that though 
Kallu after separation went to live separate- 
ly, the rest of the family continued to live 
together. 

1 am satisfied that Jaikisan, Hirchand 
and Qulabchand remained joint after Kallu 
separated and that Qulabchand is entitled 
to half share in the attached houses. The 
appeal therefore, fails and is dismissed with 
costs. 

A. Appeal dismissed. 


NAQPUR JUDICIAL COMMIS- 
SIGNER’S COURT. 

Appeal from Appellate Decree No. 80 of 
1930. 

April 7, 1931. 

Micnaib, J. 0. 

8HANKER RAO and otbbbs-- 
Dbpbndants— Apphllants 
versus 

DAULAT— Platntipf— Rbspondbnt. 

C. P. Tenancy Act (XI of 1918), as. J)1, 1,8— Ab- 
solute occupancy holding— -Son's right, nature of — 
Alienation by father— Son s right to challenge on 
ground of legal necessity— C. P Tenancy Act (J of 
1020), 8s 5, 11— Absolute occupincy holding—Son^s 
interest. 

Under the old G. P. Tenancy Act sons obtained by 
birth no vested interest in an absolute occupancy 
holding for it did not recognise succession by right 
of survivorship. Therefore, an alienation by a Hindu 
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oodapanay tasant eileoted before the new Act came 
into force could not be challenged by hie eon on the 
eeore of want of legal neceesity. Pancham 
Singh r. Nankoo Singh (2), Ghanya v. Ukund 
Boo (3), Tekchand v. Tulai (4), FtfAu v. 
Jdtnd/n (5), Bhura v. Ramrao (6) and Ragho y. Sadoo 
(7), referred to. 

Under the new Act eons of an oeoapancy tenant 
take an intereet by birth where the law _ of the 
parties recognises euceession by surrivorship. 

Appeal agaiaet the decree of the District 
Judge, Nagpur, dated the 23rd October, 
1929, modifying that of the Additional 
First Subordinate Judge, Second Olass, 
Nagpur, dated the SOth April, l929. 

Mr. A. N. Chorghade, lor the Appellant. 

Mr. W. R. Puranik, for the Respond- 
ent. 

On the 18th June, 1910, 
Sitaram executed a mortgage deed in 
lavour of the plaintiff. The mortgaged 
property with which 1 am concerned con* 
aisted of an absolute occupancy holding 
and a house appertaining to this holding. 
At the date of the mortgage- deed Sitiram 
and his sons formed a joint Hindu family. 
The plaintiff sued for foreclosure : he has 
failed to prove that there was legal neces- 
sity for the mortgage. The trial Judge 
held that the sons had a vested interest in 
the holding and passed a foreclosure de- 
cree with respect to the Ahareof Sitaram. 

The lower Appellate Court held that the 
right of an absolute occupancy tenant was 
not a proprietary but a tenant right and 
that the eons of an absolute occupancy 
tenant had no vested . internet in the 
holding during the lifetime of the tenant. 
The learned Judge remarked that s. 5 of 
the Tenancy Act (Act 1 of 1920), merely laid 
down the manner in which the succession 
was to be regulated after the death of the 
tenant and did not cause the eons of the 
tenant to have a vested interest in the 
holding during the lifetime of the tenant. 
A decree for foreclosure with respect to 
the whole of the holding and the house 
appurtenant to it was, therefore, passed. 

In second appeal it is urged that the sons 
obtained, by birth, an interest in the 
holding. Mr. Puranik, Counsel for respond- 
ent No. 1, does not support the lower Ap- 
pellate Court’s interpretation of s. 5 of (Act 
lof 1920). Section 5 is as follows : 

"The interest of an absolute bccupsncy tenant in 
his holding shall on his death pass by inheritance or 
surrivoTsbip in aocordance with his personal 
law.” ' 

It seems to be dearly intended that the 
eons of a tenant ehould take an intereet 


by birth : otherwise the. interest of. 
tenant would seldom, if ever, pass by surT 
vivorehip. This is made olearbys.il of 
the Tenancy Act, which contains a. dear 

proviso : ... 

“ No person shall take any interest during tha 
lifstime of any ancestor of such person in the male 
line of descent from the tenant 

The absence of saoh provision in b. 5 
shows that, on the death of an iibsolute' 
occupancy tenant^ bis descendants together^ 
with their progeny take the same interest 
in the holding as they would in the case 
of other propertya In^ a recent Bench deei-' 
sion it has been affirmed that, under the 
new Tenancy Act, sons take an interert in 
an absolute occupancy holding by birth. 
Section 5 is so construed by Mohiuddin, A. 
J. 0., and myself in LaxTnan v. Bhulabdi 
(!)• 

But Mr. Paranik points out that the 
question to be considered is the interest of 
the sons at the date when the mortgage 
was executed: if the sons had on that date, 
no interest, the father had power to transfer 
the property by executing the deed. He 
concedes that some ten years later the Act 
of 19^0, created a vested interest in the 
SODS : but that has the same effect as if the 
sons had been born in 1920. 

Section 41 (1) of the old Tenancy Act 
(Act XI of 1898}, is as follows 

The right of an absolute occupancy tenant in 
his holding shall on his death devolve as if it were 
land,”. 

Section 46 (1) of the Act states 

** When an occupancy tenant dies, his right in hia 
holding shall devolve as if it were land.” 

The sections have been construed by a 
series of rulings. In Pancham Singh v. 
Nankoo Singh (2), Drake Bropkman, A. J. 
0 , stated at pages 1.84 and 185* : — 

“Moreover, by virtue ofs. 41 (1), Tenancy Act, 
the right of an absolute occupancy tenant 'devolveB 
as if it were land', and the of the word; 
‘devolves’ appears by necessary implication to ex- 
clude, for example, the taking by survivorship 
whioh obtain among Hindus in respect of joint 
ancestral property.” 

In Ghanya v. Ukund Rao (3), Stanyon, 
A. J. 0., stated at page 13t : — 

“ The Tenancy Act does not recognize such things 
as succession by right or survivorship, the vesting of 
a son's interest by birth, and so on." 

In Tekchand v. Tulai (4), Skinner, A. J. 

(1) 123 Ind. Oas, 449; 26 N. L. R. 1 at pv. 17 & 26; 
A. LB, 1930 Nag. 65; Ind. Hul. (1930). Nag. 
209. 

(2) 3 N.L. R. 182. 

(8) 4 N. L. R. 9. 

(4) 3 Ind. Cas. 52; 5 N. L. R. 103. 

• Pages of 3 N. L. R. — [Bd.], 

t Page of 4 N.L. 
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*0v, ^apfiwved of the vietr tfast the rifht at 
hh abeolate doenhAacy tenaht waB net eub- 
jeot to the rights of oo paroehary and sur- 
▼ivorship, which obtained among Hindus 
in respect of joint ancestral property. In 
Vithu V. Mendri (5), the view was again 
affirmed 

“ that the Oentral Provinces Tenancy Act, by 
providing that the right of a tenant ‘shall devolve 
as if it were land’, appears to exclude by necessary 
implication the taking by survivorship which obtains 
among Hindus in respect of joint ancestral proper- 
ty.” 

Iq Bhura v. Ramrai (6), Stanyoa, A. J, 
0., referred! with approval, to hU previous 
decisioathat — 

“ the Tenancy Act does not recognize such things 
as succession by right of survivorship, the vesting of 
a son’s interest by birth, and soon.” 

Mr Oaorghade oil behalf of the appel- 
lants rehes on the remarks regardiog the 
nature of an absolute occupancy tenancy 
right iu Ragho v. Sadoo (?'. It may well 
be that this right is different from the 
rights of tenants proper^ but this does not 
affect the validity of Tulings which inter- 
preted the provisions of the Tenancy Act* 
It seems quite clear that if a tenancy der 
volves as if it were land and this provision 
excludes taking by survivorship, sons can 
have no vested interests in the holding : 
the holding could not pass by inheritance 
if the sons had vested inter^t in it. 

The rulings I have cited interpreting the 
expression “ devolve as if it were land 
'have been consistently followed for twenty 
years. 

The principle of sfetre decisis makes it 
necesihry for me to bold that sons obtained 
by birth no vested interest in an absolute 
^occupancy holding so long as Act XI of 
1898, was in force. It is quite clear that 
the tenant of the holding with which I am 
concerned wasSitaram alone and not the 
loint family of which Sifcaram was a member 
The sons had no vested interest in the 
holding in 1910 : Sitaram could mortgage 
the holding without legal necessity. The 
appeal, therefore, fails and is dismissed : 
with costs on the appellants. 

B. L. Appeal dismissed. 

(5) 4 Ind. Oa8.792; 5 N. L. R. 172. 

(6) 17 Ind. Oaa. 366; 8 N. L. R. 154 at p. 157. 

(7; 5 Ind. Oaa. 428; 6 N. L, R. 6. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Appeal from Appellate decree No, 272.B 
of 1929. 

August 10, 1931. 

SoBHBDAB, A. J. 0. 

UTTAMRAO—Plaintiff— Appellant 
versus 

GANG ARAM — Dbfbnd.nt - Rbbp ’nubnt. 

Transfer of Property Act (IV of 1882 s. 63 — 
^Transfer defeating or delaying creditor', meaning 
of — Transfer in favour of one creditor to prejudice 
of others, legality of. 

In cases where no question of insolvency is in- 
volved a debtor may pay one creditor in full and 
may leave others unpaid. The transfer which 
defeats or delay creditors is not an instrument 
which prefers one creditor to another but an 
instrument which removes property from the creditors 
to the benefit of the debtor, [p. 238, col. 1.] 

A transfer by a debtor in favour of one of 4he 
creditors for adequate consideration in satisfaction 
of genuine debts and without reservation of any 
benefit to the debtor is not hit by the provisions 
of 8. 53, Transfer of Property Act. [t6id.] 

Appeal sgaiQBt tbe decree of the Second 
Additional District Judge, Akola, dated 
the 2nd September 1929, reversing that 
of tbe Second Olaes' Subordinate Judge, 
Akot, dated the i6th February 1929. 

Mr. M. Bhasker Rao Niyogi, for the 
Appellant. 

MesBra. V. K. Rajwade and G. C, Hat- 
walne, for the Respondents. 

Juds*ment*— The facts leading to tbia 
appeal are shortly these: In execution of a 
aimple money decree tbe -first defendant 
Attached a field belonging, to his judgment- 
debtor the second defendant, got it sold 
and it was purobaaed by the third defend- 
ant. Tbe plaintiff laid an objection in the 
executing Court against the.Attaohment on 
the basis of a sale-deed which he had taken 
from the second defendant on the 4ih 
January 1926 for a consideration of Rs. 860. 
That objection was dismissed and the 
plaintiff therefore filed a regular suit to have 
it declared that he WAS the owner of .the 
iwtta^ed -field and-that 'the 'Same 'was not 
liable 'to sale in exeedtiem of the A^st 
defendant’s decree against the second 
defendant. The suit was contested on^y by 
the first and the third defendants on the 
ground that the sale was without oonatchm- 
tion, that the field conveyed never in 'fMt 
changed bands and that the transaction 
was void beoatue it was entered into with 
the intention of shielding the.property from 
the hands of the second defendant’s 
creditors, the plaintiff and the second 
defendant being relations. 
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The trial Court, upon a careful conaid era* 
tion of the evidence on record, held that the 
Bale in plaintifi’e favour was for coneidera- 
tion, that the field conveyed was duly 
placed in poBseseion of the purchaser, and 
that traneaotion was not in any way 
fraudulent. It accordingly granted the 
plaintiff a declaration as prayed for by 
him. 

Against this decision the first defendant 
filed an appeal which was disposed of by 
Mr. Karmarkar, Additional District Judge, 
Akola, He agreed with the finding of the 
first Court that the sale in question was for 
consideration and that it was followed by 
delivery of possession of the property sold. 
The learned Judge, however, held that the 
plaintiff did not appear to him to be a bona 
fide transferee and that, therefore, the sale i^n 
his favour was fraudulent within the mean- 
ing of s. 53 of the Transfer of Property Act, 
He accordingly a’lowed the appeal and 
dismissed the plaintiff's suit. Against this 
decree the plaintiff has come up in second 
appeal 

It has been contended on behalf of the 
appellant that on his own findings, that 
there was good consideration for the sale in 
the shape of the discharge of antecedent 
debts owed by the vendor to the plaintiff as 
well as to another creditor, and that the 
sale was followed by delivery of posseesion 
and in the absence of any finding that any 
substantial benefit was reserved by this 
transaction to the debtor, the view of the 
learned Judge that the transaction came 
within the purview of s. 53 of the Transfer 
of Property Act was entirely erroneous in 
law. This contention appears to me to be 
well founded. 

In a siiuilar case in which, as here, no 
consideration of the law of bankruptcy 
applied their Lordships of the Privy 
Council in Mutahar Sahu v. Eakim Lai (1) 
made the following weighty observations: — 

“The transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another but an instrument which removes property 
from the creditors to the benefit of the debtor. The 
debtor must not retain a benefit for fiimself. He 
may pay one creditor and leave another unpaid, 
Miaolcton v. Pollock (2), So soon as it is found that 
the transfer here impeached was made for adequate 
consideration in satisfaction of genuine debts, and 
without reservation of any benefit to the debtor it 
follows that no ground for impeaching it lies in the 

(1) 32 Ind. Cat. 343; 43 0. 521 at p. 525; 30 M. 
L. J. 116;3L.W, 207; 20 0. W. N. 393; 14 A.L J. 
191; (1916) IM, W. N. 198; 19 M. L.T.203; 23 0. L. 
J.406; 18 Bom. L. K. 376; 43 I A. 104(P. 0.). 

^2) (1876) 2 Ob D. 104 at p. 108; 45 li. J. Ch. 


fact that the plaintifi who also was a' creditor was a 
loser by payment being made to this preferred 
creditor— there being in the case no question of 
bankruptcy.” 

Their Lordships of the Privy Oouncil 
recently affirmed the aforesaid proposition 
of law in A/a Ptva May v. S.R.M.M.A. 
Chettiyar Firm (3). In this case it was held 
that a mortgage executed for adequate con- 
sideration, being partly the discharge of a 
genuine debt, no benefit being retained by 
the mortgagor, is not invalid under s. 53 of 
the Transfer of Property Act as being made 
to defeat or delay creditors, even though 
the mortgagor, who is heavily indebted, 
thereby prefers the mortgagee over other 
creditors, one of whom has instituted a suit, 
and before registration of the mortgage has 
obtained an order before decree attaching 
the mortgagor’s property. In Mardan Singh 
V Karanju (4) it was also explained by this 
Court that an assignment is not fraudulent 
because it may operate to the prejudice of a 
particular creditor and that a sale of 
properly for good consideration is not 
fraudulent against tbe creditors merely 
because it was made with the intention of 
defeating a particular execution. 

The facts found by the learned Addi- 
tional District Judge in para. 7 of his judg- 
ment are that the plaintifi was aware that 
his vendor the second defendant was heavily 
indebted and that another transaction in 
the shape of a conveyance by the second 
defendant in favour of bis wife was also 
gone through about the same time when the 
plain tifi’s sale- deed was executed. The 
wife of the second defendant also objected 
in the execution proceedings but the objec- 
tion was disallowed. She did not file any 
suit like the present one filed by the plaint- 
ifi and it may therefore be taken 
that the sale in her favour was 
without consideration and fraudulent. 
These circumstances would not, however, 
in my opinion, bring the sale in favour of 
the plaintifi within the purview of s. 53 of 
the Transfer of Property Act as contended 
by the Pleaders for the respondents. 

The cases relied on by the lower Appel- 
late Court in support of its finding on the 
question of law have DO application to the 
facts found in tbe present case and are 
easily distinguishable. In Palamalai 
Mudaliyar v. South Indian Export 

(3) 120Ind,Cas.645; 7 R. 624; at p. 629; A. 1, R. 
1929 P. 0. 279; '30 L. W.481; 34 O.W.N. 6; 6 0. W. 
N. 869; (1929) M. W.N. 941; Ind. Rul. (1930) P. 0. 

5; 51 0. L. J. 6; 56 I. A. 379; 32 Bom. L. R 117; 58 
M.L.J. 59; (1930) A.L. J.633(P. 0.). 

(4) 18 O.P.L B, 180 atp.185. 
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Company (5), it was held that a transferee 
for value, who takes the transfer with the 
intention of helping the transferor to con- 
vert his immoveable property into cash 
which can easily be concealed and thus to 
defeat or delay his creditors cannot be 
treated as a transferee in good faith within 
the meaning of s. 53 of the Transfer of Prop- 
erty Act The cases of Narayan v. Nathu 
(Second Appeal No. 146-B of 1924 decided 
on 13th December 1936), and Gopal v. 
Ram Krishna (6) were cases under the Pro- 
vincial Insolvency Act the provisions of 
which are entirely different from those of 
s. 53 of the Transfer of Property Act. In 
the case of Seth Ghunsham Das v. Umaper- 
shad (7), there was a clear finding by their 
Lordships of the Privy Council that 
“there can be little doubt that the mortgage was a 
mere device for reserving the bulk of the available 
assets of Dhanroopmal for the benefit of his family 
and indirectly for himself." 

For the reasons given above I accept the 
appeal and setting aside the decree of the 
lower Appellate Court restore that of the 
trial Court with all costs. 


E. L. Appeal accepted. 

(5) 5 Ind. Cas. 33; 33 M. 334; 7 M. L.T. 167; 20 M. 
L.J. 211; (1910) M. W.N.239. 

(6) 62 Ind. Oas. 289; 17 N. L. R. 69. 

(7) SOInd.Cas. 264; 15 N. L. R.68; 17 A. L. J. 410; 

36 M. L. J. 483; 21 Bom. L R. 472; 23 O. W. N. 817; 
(1919) M. W.*N. 513; 10 L. W. 511; 1 U P. L. R. (P. 0.) 
86 (P. O.) ■ 


NAOPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Appeal from Appellate Order No. 310 of 
1930. 

July 15. 1931. 

Niycqi, a. j. C 

EALEKHAN — Dbpbndint — A ppskLiNT 
versus 

Musammat HOORA alias KUPAR— 
Plaintiff — Rbspondbnt. 

Muhammadan Law — Dower — Widow's right to re- 
tain property until dower debt it satisfied — Husband's 
creditor's right to proceed against such property. 

Under Muhammadan Law a widow’s right to re- 
tain her husband’s property as a creditor for her 
dawer until her debt is satisfied is a personal right 
and nst an interest in the property. Therefore, a cre- 
ditor who has got a decree against her and other 
heirs of her husband in respect of his debts is entitled 
to have the property attached and sold in execution 
of his decree subject to her right of retention until 
her dower debt has been satisfied out of the income 
of the property or otherwise. 


Appeal against an order of the Addition 
al District Judge, Damob, dated the 22nd 
February, 1920, reversing that of the Sub- 
ordinate Judge, Second Class, Damoh, dat- 
ed the 7th December, 1929. 

Mr. K, V, Deoskar, for the Appellant. 

Mr. Fida Hussain, for the Respondent. 

Judgment.— This appeal arises from 
execution proceedings. In a Small Cause 
Court Suit No. 305 of 1928, the appellant 
Kalekhan obtained a decree against Rulli, 
Eadar and others including Musammat 
Bara, the respondent, as heirs and legal re- 
presentatives of Imami, the orignal debtor. 
The appellant attached a houee in execu- 
tion of his decree. Musammat Hura, the 
respondent, laid an objection against the 
attachroent on the ground that the houee 
was in her pcesession, pursuant to her claim 
for dower to the extent of Rs. 600, Her 
objection was dismissed in (he first Court, 
but was allowed in appeal, with the result 
that the house was altogether released from 
attachment. 

There seems to be no doubt that the Will 
dated the 10th December, 1924. was execut- 
ed by Imami. The dower debt of Rs. 500 is 
mentioned therein. It cannot bo disputed 
that Musammat Hura having come peace- 
fully into the possession of the house in 
aeserticn of her claim for dower, is entitled 
to remain in possession until the satisfac- 
tion of the dower debt, either from the in- 
come of the property or otherwise. 

The question is whether the creditor is 
precluded from attaching the house and 
bringing it to sale in execution, for what it is 
worth. It is argued for the respondent 
that so long as Musammat Hura has the 
lawful right to continue in possession of the 
house, it is not capable of attachment and 
sale. Although it may be conceded on the 
authority of Ameer-oon-Nissa v. Moorad- 
oon-Nissa (1), Umatul Mehdi v. Kulsum (2) 
and Hamira Bibi v. Zubaida Bibi (3), that 
the possession obtained by a Muhammadan 
widow in assertion of her claim of dower 
cannot be disturbed, the question still re- 
mains whether the property cannot be treat- 
ed as assets of the deceased husband for 
purpose of the satisfaction of his debts. The 


^^(1) 6 M. I. A. 211; 1 Sar. P. 0. J. S33; 19 E. R, 

(2) 35 0. 120; 12 0. W. N. 16; 8 0. L. J. 245. 

(3) 36 Ind. Oas. 87; 38 A. 581; 14 A. L. J. 1055; 2l 
O. W. N. 1; 18 Bom. L. R. 999; 31 M. L. J. 799; 20 
M. L. T. 505; 4 L. W. 602; (1916)2 M. W. N. 551- 
IP. L.W. 57; 25 0. L. J. 517; 43 1. A. 294 (P. 0.). 
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answer would . depw4 upon the nature of 
the right claimed by the widow, In Bebee 
Badtun v. Hamid jBoiffiin (4X their Lord* 
ehips of the Privy Council oDserved as fol- 
lows ‘ 

“It is not necessary to say, whether this right of the 
widow in possession is a lien in the strict sense of 
the term, although no doubt the right is so stated in 
a judgment of the High Court in a case of Ahmed 
Hoosein v. Khodeja (5). Whatever the right may be 
called, it appears to be founded on the power of the 
widow, as a creditor for her dower, to hold the proper- 
ty of her husband, of which she has lawfully, and 
without force or fraud, obtained possession, until her 
debt is satisfied, with the liability to account to those 
entitled to the property, subject to the claim for the 
profits received.” 

In Ali Muhammad Khan v, Azizullah Khan 
(6), it was held that 

“dower stands on no higer footing than any other debt 
due from her deceased husband; and, except where 
there is a distinct agreement to that effect, there is no 
presumption of hypothecation of his estate for her 
dower to be drawn from the mere circumstance that 
dower is due.” 

In Uahbubibi v. Amina (7), it was held 
that the right of a Muhammadaii widow to 
the dower is not an interest in immovable 
property. Similarly in Muzta-ffar Ali Khan 
V, Parbati (8), it was held that her pos- 
session was that of a creditor to hold the 
property until her debt is satisfied with 
the liability to account to those entitled to 
the property. Although for some time the 
view prevailed that her possession was 
-analogous to that of a mortgagee in pos- 
.teaaion. Bee Azizullah Khan v. Ahmad Ali 
Khan (tt), and Banco Begum V. Mir. Aun Ali 
(10), that cannot now be accepted as sound 
in view of the dictum of their Lordships of 
the Privy Oounml in Maina Bibi v. 
Vakil Ahmad (ll). From a review of these 
oases the deduction follows that the right 
of a Muhammadan widow in possession of 
her husband’s property for dower debt is 
a personal right given to her by the 


(4) 14 M. I. A. 377, at p. 384; 17 W. E. 113; 10 
B. L. R. 45; 2Suth, P. 0. J. 531; 3 Sar. P. 0. 
J. 39; 20 B. R. 828. 

(5) 10 W. R. 369. 

($) • A. 50; A. W. N. 1883, 204. 

(7) 10 B. H. 0. R. 430. 

(8) 4A.L.J. 521. 

(9) 7 A. 353; A. W. N. 1885, 54; 9 Ind. Jur. 395. 

(9) 9 Bom. L.R. 188. 

ai) 86 lad. das. 579; 47 A. 250; 23 A. L. J. 115; 
A. I. R. 1925 P. O. 63; 2 O. W. 17. 180; L. R. 6 A. 
(P. 0,) 25; 48 M. h. J. 667; 27 Bom. L. B. 796; 52 1. A. 
145; 30 0. W. N. 673 (P. 0.). 


Islamic Law and does not by any means 
amount to an interest in the land. 

The creditor of a deceased Mohammadan 
is entitled to recover his debts out of the 
assets left by him. The assets no doubt 
vest in the heirs and are available lor 
distribution amongst them, but as the 
heirs themselves are liable to the deceased’s 
debts to the extent of the assets, it is 
obvious that they must go primarily .to the 
diecharge of the debte. As the widow in 
possession has no interest in the assets 
arising from her claim of dower, there is 
obviously nothing to prevent the assets 
being utilized for the satisfaction of tho 
husband’s debts, subject, of course, to the 
personal right of the widow to retain 
poE8?8eioo. In Kaniz Fatima Begam v. 
Ham Nandan Dhar Dube (12), a Muham- 
madan widow endeavoured to deter attach- 
ment precisely on the ground urged in the 
present case and their Lo.'dships of the 
Aliahabad High Court rejected her claim. 

Pur the foregoing reasons I am of opinion 
that the house in question is liable to be 
attached and sold in execution of the 
decree All that is necessary to state is that 
under O. XXI, r. 66, (Jiv.'l Procedure Code, 
it would be incumbent on the decree- 
holder to get it mentioned in the 
proclamation of sale that the house is in 
possession of Musammat Hura by virtue of 
her claim of dower. All that is sold in 
execution is the right, title and interest 
of thwjudgment-debtors and the auction- 
purchaser, whether he be a decree-holder or 
a stronger, would purchase the' house 
burdened with MusammAt Hura’s personal 
right, which itself 'is qualified by her 
liability to account for the income. 

For these reasons I allow the appeal and 
direct that the house be sold subject to the 
terms above stated. The respondent will 
pay the costs of the appellant in all Courts. 
Pleader’s fees Rs. lO only. 

a L. Appeal allowed. 

(12) 73 Ind. Oas. 977; 45 A. 384; -21 A. Li J.469; 
A. I. R. 1923 All. 331. 



1932 DIUWAR BC3AIK 9. 80BHAH KBAN. 241 


OUDH CHIEF COURT. 

Second Civil Appeal No. 224 iy30. 

April 10, 1931. 

WAZii Hasan, U. J , and Kiich, J. 

DILAWAH HUSAIN AND anotubr— 
DbFB N D AN Ti — A pPE LLA N Td 
v^vsxts 

SUBHAN KHAN— Plaintiff- 

RaePONDBNT. 

Civil Procedure Code (Act V of 190S), ss. 1 i, 09, O. /, 
r. 8 — Res ]\idicQ.teL^Co-defendauts— Representative 
suit — Defect in fraine of suit — Omissioii to raise 
objection— Objection in appeal, competency of — Suit 
relating tow ok-i — Power of Court to pass just and 
proper orders — Muhammadan Law — Wakf — Mutawalli 
— Appointment by congregation —V alidity , 

In a suit for possession by A against B, C and 
D the first Court held that the ^suit was barred by 
adverse possession against B but decreed the suit 
against C and D. On appeal by C and D, however, 
the entire suit was thrown out on the ground that A 
had no title. In a subsequent suit between B and C: 

Held, that the adjudication by the first Court in 
favour of B in the earlier suit did not operate as res 
judicata as against C. [p. 241, col. 2.] 

Where in a representative suit the question whe- 
ther the j)laintiff was entitled to institute the 
suit because he had not obtained the permission of 
the Court was not raised and the suit was allowed 
to proceed: 

Held, that the frame of the suit could not bo 
objected to in appeal and that, in any case, the 
defect was cured by s. 99, Civil Procedure Code. 
Lp. 241, col 2; p. 243, col. l.J 

Where the suit relates to wakf property the 
Court has jurisdiction to pass such order as may 
be just and proper in all the circumstances of 
the case and is not bound to the granting of the 
relief of ejectment asked for by the plaintiff mutawaU 

Lp. 243, col l.J 

Under the Muhammadan Law, in the case of an 
institution confined to a particular locality such as 
the grave-yard in a molialla the congregations of 
that locality can apijoint a mutawalli. Piran v. Abdool 
Krim(2), relied on. [p. 242, col. 2. J 

Secjond Appeal agaiaat a decree, of the 
Additional Sub-Judge, Lucknow, aated the 
2Qd June, 1930, reversing that of the Munsif, 
South Lucknow, dated the 11th May, 1929. 

Messrs. Ryder Husein, Manohar Lai and 
Al i-Raza^ for the Appellant. 

Mr. G. Hasan^ for the Respondent. 

Kisch, J.— This is the defendants 
appeal from a decree of the Additional 
Subordinate Judge of Lucknow, dated the 
2Qd of June, 1930, reversing the decree of 
the Munsif, South Lucknow, dated the 11th 
of May, 1929. 

The plaintiff Subaan Khan, alleging 
himself to be the mutawalli of a certain piece 
of wakf property consisting of a musalman 
grave-yard and a mosque in Mohalla Narahi 
in the Oity of Lucknow, instituted the suit 
to recover possession of the portion of the 
sail grave-yard on which the first defendant 
Dilawar Husain had a smithy shop oa the 
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allegation that this defendant had executed 
a deed of gift of the land on which the shop 
stood in favour of his son, the second de- 
fendant, and that this together with certain 
other acts of the defendants bad caused the 
plaintiff to apprehend that they intended to 
assert their title to this land. 

A number of pleas were taken in defence 
before the trial Court and the lower Appel* 
late Court, but only two of them have to be 
considered in this appeal. The first is that 
the defendant Dilawar Husain had perfected 
bis title by adverse possession and the 
second that the suit, being a representative 
suit, was not msiatainable without the per* 
mission of the Court 

The finding that the land in question is 
wakf hets not been contested in this Court, 
and indeed the decision of this Bench in a 
very similar case Noor Mohammad v. Ballab 
Da88([) is conclusive on the point. 

The contention that the defendant 
Dilawar Husain has acquired title by 
adverse possession has been discussed under 
two aspects, firstly that this is established 
by the evidence and secondly that it is con- 
cluded by a previous decision of a compet- 
ent Court, and the matter is, therefore, res 
judicata. 

With regard to the first argument very 
little need be said. The lower Appellate 
Court has found as a fact that Dilawar 
Husain never asserted a hostile title in him 
as against the plaintiff or the rest of the 
Musalmaa community prior to 1927. This 
finding is not open to question in second 
appeal. 

With regard to the question of res 
judicata the judgment relied upon was 
passed in a suit brought in the year 1925 by 
one Murari Lai against the present plaintiff 
Subhan Khan, both the present defendants, 
and a number of other persons to obtain 
possession of the whole of the grave-yard 
excluding the ground occupied by the 
mosque. The present plaintiff and the 
remaining defendants in that suit, except 
Dilawar Husain and his son Habibur 
Rahman put forward the defence that the 
land being a Musalman grave yard wasi^afc/ 
property. The present defendants pleaded 
title by adverse possession over their smithy 
shop. Thereupon the present plaintiff filed 
a supplementary pleading to the effect that 
Dilawar Husain and his son occupied the 
land on which their shop stood with his 
permission on payment of rent which was 
devoted to the up*keep of the wakf prop. 

(1) I34 1nd. Cas. 870; 80.W. N 579; A. I. R. 1931 
Oudh 293; Ind. RuL (1931) Oudh 406. 
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erty. Incidentally this supports the find- 
ing of the lower Appellate Court that it was 
not until this litigation that Dilawar Husain 
asserted a hostile title as against the rest of 
the Musalman community. Thus in the 
suit referred to the present plaintiff Subhan 
Khsn and both the present defendants were 
CO defendants. No issue was struck as to 
their rights inter ae. There was an iesue on 
the question of limitation and in connection 
with this issue the trial Court held that the 
defendants Dilawar Husain and bis eon 
Habibnr Rahman had acquired title by 
adveree possession of over twelve years as 
against the plaintiff. The suit was decided 
on the 18th February, 1927, in favour of the 
plaintiff except for the plot on which the 
smithy-shop stands and certain other email 
plots in respect of which the suit was dis- 
missed. The present plaintiff and certain 
other defendants in that suit went up in 
appeal to the District Judge without mak- 
ing Dilawar Husain or his son parties to the 
appeal with the result that the finding of 
the Subordinate Judge in favour of the 
plaintiff Murari Lai was reversed on the 
ground that bis own title was defective and 
the result was that the whole of his suit was 
dismissed. The above recital of the cir- 
cumstances of the litigation on which the 
defendants rely is sufficient to show that 
the decision in that case cannot operate as 
res judicata in the present case. In order 
to give the plaintiff in that case the relief 
sought by him or to decide the appeal of the 
appealing defendants in that case, it was 
not necessary to come to a decision with 
regard to the rights of Subhan Khan and 
Dilawar Husain and bis son inter ae. Subhan 
Khan and the other appellants in that case 
succeeded in their appeal on the weakness 
of the plaintiff's title. In the circumstances 
of that case the defendants Dilawar Husain 
and Habibur Rahman were not necessary 
parties to the appeal. It is clear that, on 
the grounds on which the Appellate Court 
allowed the appeal, the plaintiff’s suit must 
have been wholly dismissed as it eventually 
was. Thus having regard to the decision 
of the Appellate Oourt the plea of adverse 
possession raised by Dilawar Husain and 
Habibur Rahman cannot be treated as a 
matter directly and substantially at issue in 
that litigation, the plaintiff having failed on 
the weakness of bis own title. 

With regard to the question of the 
maintainability of the suit, the learned 
Subordinate J udge has found as a fact that 
the plaintiff Subhan Khan bad been ap- 
pointed mutawalli of the wakf property by 
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the Musalman community of Mohalla Narah^ 
with the consent of the out-going mutawalli. 
He recognised that such appointment was 
not according to the canons of the Muham- 
madan Law which lays down that a mutwalli 
can be appointed (1) according to the terms 
of the trust deed, (2) according to custom, 
if any, (3) by nomination by a mutawalli 
and (4) by appointment by Qazi or Judge. 
He however relied on the ruling of the late 
Mr. Justice Ameer Ali in Piran v. Abdool 
Karim (2) that in the case of an institution 
confined to a particular locality (as is the 
grave-yard in Mohalla Narabi) the congrega- 
tion of that locality can appoint amutawalli. 

I see no reason to adopt a view different 
from that taken by such an eminent 
authority. 

On the view that the plaintiff Subhan 
Khan was in fact the mutawalli of the wakf, 
the question of the obtaining of permission 
of the Oourt under O 1, r. 8 of the Code of 
Civil Procedure does not arise. But on this 
point also the conclusion of the learned 
Subordinate Judge appears to be correct. 
'The question whether Subban Khan was 
precluded from instituting the suit, because 
he had not obtained the permission of the 
Oourt, was not a matter specifically in 
issue. It was raised in appeal before the 
lower Appellate Oourt. If the defendants 
had raised a specific objection on this score 
the necessary permission could have been 
obtained and the fact that the suit was 
allowed to proceed, justifies the presump- 
tion that the defendants did not wish to 
raise such a plea. The reason may possibly 
be found in the fact that a large number 
of Musalman residents of the locality, who 
were interested in the wakf, had come 
forward to give evidence for the plaintiff 
and, therefore, notice to the persons in- 
terested would have been superfluous. 
The Oourt had the power to cure this 
technical defect by allowing amendment 
of the plaint; but where, as in the present 
case, the circumstances were such that no 
amendment of the plaint was really neces- 
sary, the Bombay High Oourt in Narain v. 
Municipal Corp9ration of Bombay (3) 
refused to set aside the decree of the Oourt 
below on the ground that the suit which 
was brought in a representative capacity 
had not been properly framed. I would 
add that in any case the defect would 
not be fatal to the plaintiff’s case in view of 
the clear terms of s. 99 of the Oode of Oivil 

(2) 10 0.2»3. 

(Z) 83 Ind.OM. 856; 47 B. 809; 25 Bom.L. R.689i 
A L S. 1923 Bom. 306, 
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Procedure that no decree flhall be reversed 
or modified on account of any error, defect 
or irregularity not affecting the merits of 
the case or the jurisdiction of the Court. 

In my opinion, therefor^^, there is no 
substance in either of the contentions raised 
on behalf of the appellants. 

The question remains as to the proper 
order to be passed in this case. Proceeding 
on the basis that the land in suit is wakf 
property, this Court has jurisdiction to 
pass such order as may be just and proper 
in all the circumstances of the case and is 
not bound to the granting of the relief of 
ejectment at once 1 would propose that a 
declaration be made that the property in 
suit is property and that the defend- 
ants appellants be allowed to continue to 
occupy that portion of the property on 
which the smithy stands for a period of 
five years on payment of rent at Rs. 2 per 
mensem, in case they so desire. They will 
intimate their option to continue to hold 
that piece of land on the terms indicated 
above within fifteen days from to-day to 
the Court of first instance. In case they 
decline to accept these terms, the decree 
for ejectment will hold good but the defend- 
ants will be entitled to remove the 
materials of the structure within one 
month from to day. In all events the defen- 
dants appellants should pay the costs of 
the plaintiS-respondent in all Courts. 

Hasan. C. J.— I entirely agree with 
my learned brother that there is no sub- 
stance in either of the contentions raised on 
behalf of the appellants and I also agree 
with him as to the form of the order which 
should be passed in this case and also as 
to the costs. 

A Order modified. 


OUOH CHIEF COURT. 

Criminal Appeals Nos. 209, 258, 2o9 and 
270 of 1931 

Criminal Jury Reference No. 1 of 1931. 

October l4, 1931. 

Raza and Smith, JJ. 

EMPEROR— Complainant 
versus 

ZAMIN — Accusbd 

Ciminal Procedure Code (Act V of 1898), ss, 2S9, 
U28 (2) — Joint trial for kidnapping and concealing 
kidnapped woman — Legality — Conviction under 8, 
S68 — Etsentials of charge to Jury — Penal Code (Act 
XLV of 1860), 83. S66, 268— Offence under t. 368— 
Knowledge of accused^ importance of^'Knowledge\ 
meaning of. 


ZAMfN. 243 

A verdict of the Jury Hading a person guilty 
under s. 368, Penal Oodt, must be considered erro- 
neous within the meaning of s. 243 (2), Criminal 
Procedure Code, where the Judge did not ade- 
quately bring out the difference between knowledge 
and existence of grounds for belief or suspicion in 
his charge to the Jury or, at any rate, the Jury did 
not understand the importance of the difference 
between the two things, [p. 246, col. 1.] 

A joint trial for offences under as. 366 and 368, 
Penal Code, is not illegal where the whole chain 
of events beginning with kidnapping or abduction 
and ending with the discovery of the woman can 
fairly be regarded as forming one and the same 
transaction, [p. 244, col. 1.] 

For a conviction under s. 368, Penal Code, the ac- 
cused must be proved to have had knowledge of 
the fact of kiduapping or abduction, [p. 214, col 2.] 

For practical and legal purposes knowledge means 
the state of mind entertained by a person with 
regard to existing facts which ho has himself 
observed, or the existence of which has been com- 
inimicated to him by persons whose veracity he has 
no reason to doubt. [p. 245, col. 1.] 

Reference made by tne Asaietant 
Seeeiona Judge.Fyzibad, by hia order dated 
the 20th July, ltf31. 

Mr. AH Mohammad, AaaiBtant Oovernmeht 
Advocate, for the Orown. 

Judgment.— Tne above appeals anti 
reference are connected and can be disposed 
of together. 

The facts, briefly, are as folio vs. A mar- 
ried girl named Parbhu Dei, a "murao" by 
oiste, is said to have been either kidnapped 
or abducted atFyzabad on or about the 22nd- 
23rd January last by three meu named 
Munne, Nazir and Kunnu, and taken on an 
“efcfca garV' driven by one Zamin to a Rail- 
way Station whence Munne and Kunnu 
brought her by train to Lucknow. At 
Lucknow she is said to have been kept for 
several days at an "ashram" or widows’ 
home, ran by one Babu Ram with the as- 
sistance of one Badri. On the 13th Feb- 
ruary she was married to one Thakur Dass a 
resident of Jullondar, in the Punjab, and 
Thakur Dasa, with whom were three com- 
panions in the persons of Bholanath, Ohun- 
ni Lai and Jamna Dass, left with the girl 
by train on the evening of the 14th Februa- 
ry. One Sarah jit Singh, however, had got 
wind of what was going on and either out 
of genuinely disinterested motives or to 
spite Baba Ram himself boarded the same 
train as Thakur Dass and his party, and 
gave information to the Police at Shah- 
jabanpur, as a result of which Thakur Dass 
and those with him were arrested, in the 
end Nazir, Munne and Zamin were commit- 
ted for trial on a charge under s. 360, Indian 
Penal Code, and Babu Ram, Badri, Thakur 
Dass, Jamna Dass, Obunni Lai and Bhola- 
nath on charges under s. 368, Indian Penal . 
Code. Kunnu was said to be absconding 
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Bo\ e was not be/ore the Clourt. As a reeult 
o the trial, which was held with a Jury, 
Munne and Nazir were convicted under 
8. 366, Indian Penal Code and Thakur Daes 
Badri and Babu Ram were convicted under 
B. 368, Indian Penal Code. Bach of them was 
sentenced fo five (5) years’ rigorous impri- 
sonment Jamna Dass, Ohunni Lai, and 
Bholanath were acquitted. As regards the 
above men, the learned Assistant Sessions 
Judge of Fjzabad, who tried the case, ac- 
cepted the unanimous verdict of the Jury. 
As regards Zamin, the Jury were unani- 
mous in finding him also guilty under s 366, 
Indian Penal Oode, despite the fact that the 
learned Assistant Sessions Judge had di- 
rected them to return a verdict of not 
guilty in his case. The A^^sitant Sessions 
Judge was of course entitled to do that, 
under s. 289 (2), Criminal Procedure Code if 
he considered there was no evidence that 
Zaniin wm guilty of the offence charged 
against him. The Assistant Sessions Judge 
has referred the case of Zamin to this 
Court, as he was unable to accept the Jury’s 
verdict of guilty against him, and we have 
also before us appeals by the five convicted 
men. Babu Ram and Badri (Badri Par- 
shad) are the apcellants in Appeal No. 209, 
Thakur Daes (alias i’hskur Prasad) is the 
appellant in No. 358, Nazir (Nazir Khan) 
in No. 259 and Munne in No. 270. 

A^ regards Zamin, we agree with the 
reasons given by the Assistant Sessions 
Judge for holding no case made out against 
him. We can only suppose that the Jury 
were confused as to him as a result of the 
very long and elaborate charge addressed 
to them by the learned Assistant Sessions 
Judge. Acting under s. 307 (4), Criminal 
Procedure Code, we acquit Z^min. If he 
is in custody he must be released forthwith. 
If he is on bail, any bend executed by him 
or on his behalf are discharged 

As regards the appeals by the convicted 
men, it was suggested to us that the joint 
trial was bad in law. We think there is no 
force in that suggestion. The whole chain 
of events beginning with the girl’s kid- 
napping or abduction at Fyzabad, and end- 
ing with her discovery at Shabjahanpar, 
can fairly be regarded as forming one and 
the same transaction. It would be in the 
highest degree incenvenient in a case of 
this nature to split the entire chain of 
events up into several distinct trials in- 
volving the repetition of much of the evi- 
dence in each of them. 

As regards the charge to the Jury, wo 
think that the Assistant Sessions Judge was 
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at pains to lay the case /airly and fully be- 
fore the Jury and that if he erred it was 
on the side of over-elaboration, and not on 
the side of insufficiency of details. 

Having said this much by way of preface, 
we proceed to consider the cases of the 
various appellants. 

The exact age of the girl is not very cer- 
tain. She may be under 16. According to 
her mother’s evidence she is 14 and accord- 
ing to medical evidence she is about 15. 
The Jury concluded her to be aged “exactly 
16 years,” but they found, nevertheless, that 
she was “kidnapped.” If she is not under 
16, of course she could not be kidnapped, 
but we are satisfied that there were mate- 
rials justifying a finding that she was 
abducted, since she is said to have 
been induced to go with the men 
concerned first by deceitful promises 
of being taken to the house of a 
relative o| hers, and afterwards by threats 
of being killed. It was in fact, abduction, 
and not kidnapping, that was mentioned 
in the charge sheets. For the purposes 
of ss 366 and 368, ludian Penal Code, of 
course, kidnapping and abduction stand 
on the same footing We are satisfied that 
the girl was either kidnapped or abducted 
and that the object of those who kidnapped 
or abducted her was one or more of the 
objects specified in s 3S6, Indian Penal Code. 
She alleges that she wa®, in fact, raped on 
several occasions quite apart from her 
ultimate marriage against her will to Tha- 
kur Daes, Those who kidnapped or abduct- 
ed her, therefore, were rightly convicted 
under s. 3l)6, Indian Penal Code. There wa.s 
sufficient evidence to justify the Jury’s 
finding that Nazir and Munne were two of 
the men concerned. We see no reason to 
interfere, bb far as they are concerned, either 
with the convictions or with the sentences. 
Their appeals are dismissed 

We now come (o the cases of Babu Ram 
and Badri. Ai to them, it is urged in 
appeal : 

(i) they had no “knowledge ’ithat Musam-* 
mat Parbhu Dei had been kidnapped or 
abducted, 

(n) they did not “ conceal ” her, whether 
they had such knowledge or not. 

As to the former point, we are referred to 
a ruling reported aeGadadhar Sarkar v. 
Emperor (1). 

It is true that s. 36S, Indian Penal Oode is 
confined to “ knowledge” only of the fact of 
kidnapping or abduction. It coataius no 

(1) 87 Ind. Cas. 815; A. I. K. 1926 Cal. 226; 26 Cr- 
L. J. 1021. 
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word?, as do certain other sectiprus of the 
Oode (such as ss. 411,497 and 498), such as 
‘or having reason to believe*. It has, there- 
fore, to be considered whether Baba Ram 
and Badri ean be said to have known that 
Musammat Parbhu Dai had been kidnapped 
or abducted. 

In that connection we mast mention that 
there is no doubt that the girl did, in fact, 
spend some time at the “ ashram " managed 
by Baba Ram and Badri. It appears that 
she arrived there on the 30th January and, 
if that is so, there is a carious lacuna in the 
evidence as to where she was between the 
22nd*23rd January and that date. However, 
as we have said, she certainly spent several 
days at the “ ashram that is not denied by 
Baba Ram and Badri. Their version is that 
she was brought there in the absence of Baba 
Ram, and was admitted by Badri, to whom 
she represented that she was a widow anxious 
to remarry. 

It has, therefore, to be considered, as we 
have said already, whether Baba Ram and 
Badri can be said to have “ known ” that 
she haa been kidnapped or abducted. 

According to the girl, Munne and Kunnu 
had some talk with Badri which she did not 
overhear. She herself, she said, told both 
Badri and Babu Ram that she was married, 
and had a husband and various otheo: rel- 
atives living. She did not say that she ever 
gave them to unde'stand that she had been 
kidnapped or abducced 

In these circumstances, it is difficult to see 
how it can be held that Babu Ram or Badri 
“ knew " her to have been kidnapped or 
abducted. Without going into a metaphysi- 
cal discussion of the nature of knowledge, 
we may say that for practical and legal pur- 
poses, knowledge means the state of mind 
entertained by a a person with regard to 
existing facts which he has himself observ- 
ed, or the existence of which has been com* 
municated to him by persons whose veracity 
he has no reason to doubt. Here, it is not 
suggested that Babu Ram or Badri had any 
personal knowledge of the girl and her cir- 
cumstanoes prior to her arrival at the 
“ashram" at Lucknow, so they can only be 
held to have had “knowledge" of her and 
her ciroumstances if ihe facts in those con- 
nections were communicated to them 
by the girl herself or by othere, which sources 
of informatipn they had no reason to doubt. 
If the girl herself, or the men Munne and 
Kunnu, were alleged to have given to Babu 
Ram cr Badri information that the girl had 
been kidnapped or abducted, we should have 
bad no difficulty, in the absence of an^ sag- 
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gfs'.ion that they bad any reason to disbelieve 
what was told them, that Babu Ram and 
Badri “knew "that the girl had been kid' 
napped or abducted. As far as the evidence 
goes, however, we cannot say more than this, 
that they had reason to believe, or susped. 
that she bad been kidnapped or abducted 
We have no hesitation in saying that the 
arrival at the ‘ asharm" of a Hindu girl, who 
alleged herself to be married, in the company 
of two Musalmans, (we think the prosecution 
case to be adequately made out, to that ex- 
tent) may reasonably be held to have given 
rise to strong suspicions in the minds of 
Babu Ram and Badri, but the possibility of 
her having voluntarily left home remained 
and we are not prepared to hold that the 
possibility was negatived by anything com- 
municated to Babu Ram and Badri by 

the girl or by her companions in other 

words, we are not prepared to hold that 
Babu Ram or Badri “ knew ” the girl to 
have been kidnapped or abducted, so as to 
render them punishable under s SlS.fcdtaa 
Penal Oode. 

In these circumstances, we think the 
conviction of those men under s. 368, Indian 
Penal Oode was not, in law, justified by the 
evidence. As to whether the girl can be 
said to have been “ concealed " at the 
“ ashram " it is not necessary for us defi- 
nitely to decide, but we may say that 
despite what is contained in certain 
rulings, to which we have been refe red on 
that poia.—hi re Ihurrup Bhujun Singh 
(i); In re Chubbooa (.^); In re Phula 
Singh (4), we should have had no difficulty 
having regard to all the circumstances, 
in holding that Babu Ram and Badri “con- 
cealed ” the girl. She said that eh'', and 
other women in the “ ashram ", used lo be 
kept at times under lock and key, and even 
if she was not ooutinuously kept concealed 
or confined (apparently she was not so kept 
concealed or confined i, she was, in our 
opinion, kept conoealel and confined at 
times, Howevar, having regard to the 
view we take on the point of the knowledge 
of Babu Ram and Badri, it is not necessary 
to discuss that point farther. We ihiuk 
that the conviction of Babu Ram and Badri 
under s. 368, Indian Penal Oodo was bad in 
law. It is possible that they might, on the 
evidence, havs been propsrly convicted 
under esome other section cr sections of the 
Penal Oode, but we do not think we need to 
consider that here. We set aside the convic* 

(>) (1873) 5 N. \V’. P H. C. R. 133. 

(.3) (1873) 5 N.W. P.H C.R. 18i). 

(4) lOP.R 1871 Cr. 
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tiona and aentences of Baba Ram and Badri 
under a. 368, Indian Penal Oode, and 
direct that they be forthwith releaaed. 

It should not be necessary for us to state 
that we are far from approving of such 
activities as Babu Ram and Badri appear to 
have been carrying on at the so-called 
‘[aBhram". We are told that those activi- 
ties have now ceased, and we are glad to 
believe that that is so. 

There remains the case of Thakur Dass. 
We need say little in that connection. It is 
not made out that he knew the girl had 
been kidnapped or abducted. She did 
indeed say at first, that she told him, before 
her “ marriage ", that she had a husband 
living, but she afterwards said that she 
could not remember whether she told him 
that before her "marriage" to him. After 
that “marriage,” she said, she did not 
tell Thakur Dass that she had been forced to 
marry him. Yet again, she said that in the 
train she told Thakur Dass and his com- 
panions that she had not married “ with 
her consent." 

Little attention can be paid to what the 
girl has said at different times cn this 
point. lo any case, we are satisfied, that 
Thakur Dass cannot be said to have known 
that she had been kidnapped or abducted, 
so bis conviction under s. ^^68, Indian Penal 
Oode must be held to have been bad in 
law. We, therefore, set aside his conviction 
and sentence; he will be released forthwith. 

We may mention with regard to the 
contents of sub-s. (2) of s. 423 of 
the Oode of Oriminal Procedure that we 
consider the verdict of the Jury to have been 
erroneous as regards Babu Ram, Badri and 
Thakur Dass owing to the fact that the learn- 
ed Judge did not adequately bring out in 
bis charge to the Jury the difference bet- 
ween knowledge, and the existence of 
grounds for belief or suspicion, end that at 
any rate the Jury failed to understand the 
importance of the difference between thoee 
two things for the purposes of a conviction 
under s. 368, Indian Penal Oode. 

Order set aside. 
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OUDH CHIEF COURT. 

Second Civil Appeal No. 188 of 1230. 

November 5, 1930. 

01^ (Bisbeshwab Naib, J. 

Musammat JA80DA — Plaintiff— 

ApFHIL4NT 

versus 

QOPAL AND OTBBSB — DEFENDANTS — 
RsePJNDBNTS. 

Oaths Act (X 0 / 1873), ss. S, 9, 10— Party, meaning 
of — Authorised agent, whether party— Statement by 
party to be bound — E^ffect on other parties — Uukhtar's 
power to bind. 

The word ‘party’ in e. 9, Oaths Act, includes a 
duly authorised agent. Amir v. Uohammad Bakhsh 
(1), followed. 

Where the terms of a mukhtamama are very wide 
and give the mukhtar authority to make a compromise, 
confess judgment or make a reference to arbitration, 
such extensive powers must be deemed sufficiently 
wide to include authority to take action under ss. 8, 
9 and 10 of the Oaths Act. 

Statement by a party in pursuance of an agreement 
made under the Oaths Act, is ordinarily binding only 
as against the parties who had offered to be so bound, 
but where the rights and liabilities of certain parties 
are inseparable and some of them agree to be bound, 
the agreement is binding on all of them. 

Second Appeal against a decree of the Ad- 
ditional Subordinate Judge, Hardoi, dated 
the 15th February, 1930, affirming that of 
the Munsif, Bilgram, Hardoi, dated the 10th 
September, 1929. 

Mr. Hakimuddin, for the Appellant. 

Mr. Radha Krishna, for the Respondents. 

Judgment. — This eecond appeal arises 
out of a suit for demolition of a wall con- 
structed by the defendants. 

The persons who are related as brothers 
were impleaded as defendants. When the 
case came up for trial, the plaintiff through 
her mukhtar agreed to abide by the state- 
ment made by the defendant No. 1 inside a 
particular temple. Defendants Nos. 1 and 
2, who were present at the time when this 
statement was made, agreed to the caee 
being decided upon the eaid statement. 
The Court appointed a Ccmmiesicner to re- 
cord the statement of defendant No. 1 in 
terms of the agreement above referred to. 
The statement was to the effect that the 
plaintiff is not entitled to get the wall de- 
molubed and that her suit ought to be 
dismiesed against a)l the defendants. The 
Court accordingly diemissed the suit. This 
order has been upheld by the lower Ap- 
pellate Oourt. 

The contention urged before me is that 
the word "party" as used in s. 9 of the 
Oaths Act (X of 1873) does not include an 
authorized agent and that even if it did, 
the agent who made the agreement on be- 
half of the plaintiff bad no authority to do 



2932 OMA SHANKAR SINHH 

BO. 1q my opinion those contentions have 
no substance. 

The first contention is fully covered by 
the decision of a Bench of this Oourt in 
Amir v, Mohammad Bakhsh (1), in which it 
was held that the word “party” under e. 9 
of the Oaths Act includes a duly authorized 
agent. As regards the second contention 
the term of the mukhtarnama are very wide. 
They give the mukhtar authority to make 
a compromise, confess judgment or make a 
reference to arbitration. In my opinion 
such extensive powers a 3 are given in this 
muktarnama are suflSciently wide to in- 
clude authority to take action under es. b, 

9 and 10 of the Oaths Act. 

Lastly it was also contended that the 
defendant No. 3 is not a party to the agree- 
ment and therefore the plaintiff is entitled 
to have her suit decided on merits against 
the said defendant. Reference has been 


V. 8UKHBAJ KUNWAB^ 

OUDH CHIEF COURT. 

Second Civil Appeal No. 280 of 1930. 
May 6, 1931. 

Bishhshwar Natm and 
Nanavotiv, JJ . 

UMA SHANKAR SINGH and anothbb 

— PlaINTI FPS— APPBLL I NTS 
versus 

Musammat SUKHRAJ KUNWAR 

and 0THBB8 — DbFBNDiNTS RBSPONDBNrS. 

Hindu Law— Alienation— Suit for declaration that 
certain transfer! were Mitious—Paifial considera^^^^^^ 
proved-Transfers not fictitxous-Ciril ^ rocediire Code 
(Act V of I90S), s. 100— Second appeal— Concurunl 
findings that transfers not /Titcr/i’rencc. 

^ Where, in a suit for declaration 
that the deeds in question are colourable 

if any portion of the consideration in respect of thtrn 

has been paid, the transaction cannot bn considered 
to be fictitious and the plaintiffs cannot get tlio 

l.ct by th. C.„r,. «.w 
that certain transfers are not colourable and fictitious 

^ 11 ^ nTlT^Anl 


made to Ram Ratan v. Ram Lai Singh (2) 
in support of the argument that the state- 
ment made by defendant No. 1 in pursu- 
ance of the agreement made under the 
Oaths Act was binding only as against the 
parties who had offered to be so bound. 
The learned Counsel for the appellant in 
urging this argument admits that the de- 
cree passed in pursuance of the statement 
made by defendant No. 1 will be binding 
as between the plaintiff and defendants 
Nos. 1 and 2 but contends that it cannot 
bind the plaintiffs as against defendant 
No. 3, The position in the present case is 
a peculiar one. If the decree holds good 
as against defendants Nos. 1 and 2 
it must hold good against defendant 
No. 3 also. The result of the decree passed 
in pursuance of the statement made by de- 
fendant No. 1 is that the plaintiff's suit for 
demolition of the wall must be dismissed. 
If this dismissal is to hold good against 
defendants Nos. 1 and 2 it is impossible for 
the plaintiff to get a decree for demolition 
against defendant No. 3. The rights and 
liabilities of the three defendants in the 
present case are inseparable. 1 therefore 
think the decision of the lower Oourt is 
correct. 

The appeal fails and is dismissed with 
costs. 

a. A. Appeal dismissed. 

(1) 5 0. W N. 1*70. 

(2) 27 A. L. J. 1095. 


Second Appeal 

3 f the District Judge, Unao, dated the 27th 

May, 1930. , , . 

Mr. Ghulam Hasan, for the Appell^ts. 

Messrs. Radha Krishna and Ah Zaheer, 
tor the Respondents. 

Judgment.— This is an appeal by the 
plaintiffs against the judgment and decree, 
dated 27th May, 1930, of the District J«<jge 
3 f Unao upholding the judgment, dated 
the 9th September, 1929, of the Additional 
3ubordinate Judge of that place. It arises 
put of a suit for a declaration that certain 
deeds executed and loans taken by Musam- 
mat Sukhraj Kuar, defendant No. 1, were 
dctitious and not binding on the prop- 
srty of her deceased husband Kalka 
3ingh or on the plaintiffs. The plaintiffs 
lase was that Kalka Singh had on 8th 
January, 1916, executed a Will giving a 
life'inteiest to his wife 
ihe remainder to the plaintiffs. 

'urther alleged that Musammat Sukhraj 
Kuar had been given a limited power of 
iransfer lor certain specified purposes 
aamely for funeral ceremonies, charity, 
religious purposes and performance of 
aiya. etc. They also pleaded that under 
jolour of this power she had executed 
various deeds purporting to be for objects 
[or which she was authorised to make 

iran8fersbutthat,a8 a matter of °o 

noney was required for any of those 
ibjects, and the transactions were only 
lolourable and fictitious. The various deeds 
imnnirned by the plaintiffs have culminat- 
jd in a sale-deed date^he 
I consideration of Re* 4,300, Both the 
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lower Ooorts have found that Sukhraj 
Kuar borrowed various sums of money for 
purposea specified in the Will, and that 
these debts have all been paid up by means 
of the sale-deed dated 2nd July, 1927. The 
learned District Judge has also remarked 
that it is possible that she might have 
spent on these objects more than what was 
strictly necessary, but the plaintiffs can- 
not question the transfers on that ground. 
Both the lower Courts also recorded a 
finding, based on an interpretation of the 
Will of Kalka Singh to the effect that 
Sukhraj Kuar had an absolute estate in 
the property bequeathed to her by Kalka 
Singh. 

The learned Counsel for the plaintiffs- 
appellants have sought to impugn all the 
findings recorded by the learned District 
Judge. We think that it is not necessary 
for us to enter into the question of the 
interpretation of the Will in the present 
case. As we have stated before the plaint- 
iffs' claim was confined to a declaration 
about the transfers specified in para. 4 of 
the plain being colourable and fictitious. 
This matter is concluded by the concurrent 
findings of fact of the two lower Courts. 
It has been proved from the evidence both 
oral and documentary on the record that 
Sukhraj Kuar borrowed various sums of 
money from time to time under the deeds 
in question and received the consideration 
in respect of them. The deeds, therefore, 
cannot be regarded as fictitious 

It was also contended on behalf of the 
plaintiffs that admittedly R^. 1,750 out of 
the consideration of the sale-deed dated 
2nd July, 1927, has not yet been paid by the 
vendee to Musxmmat Sukhraj Kuar and that 
the plaintiffs should be given a declaration 
at least to the effect that this portion of 
the consideration of the sale-deed was ficti- 
tious. We find ourselves unable to accede 
to this contention. The relief claimed was 
about the deeds in question being colour- 
able and fictitious. If any portion of the 
consideration in respect of them has been 
paid the transaction cannot be considered 
to be fictitious, and the plaintiffs cannot 
get the declaration claimed. 

Lastly the plaintiffs wanted us to deter- 
mine the extent of the consideration of 
the sale-deed which was borrowed for the 
objects for which she has been authorised 
to borrow under the terms of the Will. 
This matter also seems to us to be wholly 
outside the terms of the relief claimed in 
the plaint. We, therefore, decline to qnter 
into a disoassioD of it in this appeal. 
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The appeal must fail on the finding that 
the transactions in suit are_ not fictitious. 
We accordingly dismiss it with costs. 

L, Appeal dismissed. 


OUDH CHIEF COURT. 

Oriminal Revision No. 117 of 1931. 
November 5, 1931. 
BisananwAR Nath, J. 
KANDHAI AND othbbs — Accjsed 
— Applicants 
versus 

emperor— Complainant— Oppositk 


—Party. 

Criminal Procedure Code (Act V of 1S9S), ss. 1,13, 
LIL LU>— Cattle Trespass Act {I of 1871), s, tl , — 
Penal Code (Act XLV of 1860), s. 1,1,7 -Conviction for 
criminal trespass and forcibly rescuing cattle— Com- 
bination of sentences -Order of conviction, whether 

*^Where a person was convicted under s. 447, Penal 
Code and s 24, Cattle Trespass Act, and fined Rs. 50 
tor the former offence and Rs. 20 for the latter, by a 
Magistrate in the exercise of [summary powers: 

Held that there was a combination of two punish- 
mentsof the nature referred to in s. 41-1, (.-riminal 


I’roeedure Code, and the order was appealable 
rh» «ror,l "therein’’ in s. 415, Criminal Pr 


The word "therein” in s. 415, Criminal Procedure 
Code, refers to ss, 413 and 414, and s. 415 is intended 


toapply to cases in which two or more of the punish- 

.tinned in s. 413. or 8. 414, have been eom- 


Oriminsl Revision from an order of the 
Sfssions Judge, Fyzibad, dated the 26th 
August, 1931. 

Mr. A. N. MuUa, for the Applicants. 

Mr. AH Mohammad, AsBiBimt Government 
Advocate, for the Grown. 

Judgment —This is an application for 
revision under ss. 135 439 of the Oode of 
Criminal Procedure, against the order dated 
the 26th of August, 1931, of the Sessiona 
Judge of Fyzibad upholding the order 
dated the 12th of August, 1931, of a Magis- 
trate First Class of the Pyzabad District 
convicting the applicants summarily under 
8. 447, Indian Penal Code, and s. 24 of the 
Cattle Trespass Act and sentencing each of 
them to pay a fine of Rs. 50, in default two 
months’ rigorous imprisonment under s. 447, 
Indian Penal Code and a fine of Rs. 20, in 
default one month’s rigorous imprisonment 
under s. 24 of the Cattle Trespass Act. 
Briefly stated the feels are that there is a 

military grass farm in Fvzabad. A portion 
of the land of this farm has been reserved 
for growing grass for the use of the military. 
This reserved area has been enclosed with 
barbed wire fencing. On the night of 21- 
22 June, 1931, the applicants were found 
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grazing about sixty head of cattle in this 
reserved area. When the employees of 
the grass farm tried to secure the cattle in 
order to take them to the pound, the appli 
cants resisted and rescued some thirty or 
thirty-five head of cattle with the result that 
the grass farm employees could manage to 
impound only nineteen head. 

The learned Magistrate in an elaborate 
judgment after discussiug the evidence at 
considerable length held that the prosecu- 
tion case bad been fully established and 
that all the accused persons were guilty of 
committing criminal trespass and also of 
forcibly rescuing cattle and that they were 
therefore liable to conviction under s. 447 
Indian Penal Oode and a, 24 of the Cattle 
Trespass Act. He accordingly awarded 
them the sentences stated above under each 
of these sections The accused filed an 
application for revision in the Court of the 
Sessions Judge of Fyzabad against this 
order of the Magistrate. The application 
was dismissed summarily by the learned 
Sessions Judge. 

The first contention urged on behalf of 
the applicants is that as the Magistrate has 
awarded two punishments, one a fine of 
Rs hO under s. 447 and the other a fine of 
Ks. 20 under e. 24 of the Cattle Trespass 
Act, therefore the case is governed by s. 4i5 
of the Code of Criminal Procedure and 
in spite of the provisions of s 414 of that 
Oode, the sentence was appealable to the 
Sessions Judge. Section 415 runs as 
follows: 

An appeal may be brought against any sentence 
referred to inss. 413 or 414 by wliich any two or 
more of the punishments therein mentioned are 
combined, but no sentence which would not otherwise 
ba liable to appeal, shall be appealable merely on the 
ground that the person convicted is ordered to find 
security to keep the peace. 

The word ‘[herein’ as used in this section 
must in my opinion refer to ee. 413 and 414. 
In other words, the section is intended to 
apply to cases in which two or more of the 
punishments mentioned in s. 413 ore. 414 
have been combined. The punishments 
mentioned in s. 413 are a sentence of 
imprisonment not exceeding one month 
passed by a Court of Session and a fine not 
exceeding Rs. 50 imposed by a Court of 
Sessiou or District Magistrate or other 
Magistrate of the First Class. Itisacmittfd 
that this section does not apply to the case. 
As stated before the conviction by the 
Magistrate was in the exercise of his 
Bummary powers and therefore the relevant 
Bection is 4 14. The punishment referred to 
in this section is a fine not exceeding 


Rs. SOO only. In the present case the Magis* 
trate has imposed two such fines, one of 
Ra. 50 and the other of Ks. 20. Thus the 
case is one in which two punishments such 
as are referred to in s. 4 14 have been 
combined. If any of these punishments 
stood by itself, the order by virtue of s. 414 
could not be appealable but because the 
Magistrate imposed two such punishments, 
therefore by reason of the combination of 
the two punishments, s, 415 makes the order 
appealable. 1 therefore accept the appli- 
cants’ contention. But the applicants 
cannot derive any benefit from it. The 
order of the Magistrate being appealable, 
the applicants instead of making an appli- 
cation in revision to the Sessions Jndge 
ought to have filed appeals against their 
conviction and sentence. As they did not 
do so, the learned Sessions Judge was 
perfectly right in dismissing the applica- 
tions for revision summarily. It was argued 
that the learned Sessions Judge ought to 
have treated the application for revision as 
an appeal. Bat no such request was made to 
him and be was not bound to do so. Section 
439 cl. (5), Criminal Procedure Oode, 
provides that where under this Act an 
appeal lies and no appeal is brought, no 
proceedings by way of revision shall be 
entertained at the instance of the party who 
could have appealed. The result therefore 
is that the present application for revision 
id not maintainable. In this view of the 
matter it is not necessary for me to enter 
into the merits of the application. 

The application fails and is dismissed. 

A. Application dinmissed, 


OUDH CHIBF COURT. 

Criminal lievision No, 98 of 1931. 

October 17, 1931. 

Raza and Smith, JJ., 

GIRDHARIJI SINQH-GoMPnAiNANT 
Applicant 
tersuB 

JITENDRA MOHAN SINGH and ANOTHHa 
AoCUPBIJ- OpPOSlTB-PA&Tr. 

Criminal Procedure Code {Act V of 1898), s. i39 — 
Acquittal- No appeal by Government — Revision, 
competency of. 

It is open to the High Court to interfere with an 
order of acquittal in revision at the instance of a 
private complainant to the extent of setting aside the 
order of acquittal and directing re-trial, fp 250, col. 2.] 

Application for Revision of ai order of 
the Assistant Sessions Jndge, Fyzabad, 
dated the lO/b March, 1931. 
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Dr. J. N. Misra and Mr. Sri Ram Misra, 
for the Applicant. 

Messrs. J. Jackson and L N. Shuhla, for 
the Opposite Parties. 

Judgment. — This is a criminal revi- 
sion at the instance of a private complain- 
ant against the acqaittal of two men, 
Jitendra Mohan Singh and Mathura Singh, 
who were tried with the aid of a J ury by 
the learned Aesistant Sessions Judge at 
Fyzabad. The charges against Jitendra 
Mohan Singh were under ss. 465 Indian 
^Penal Code, and 477 A, or, in the alterna- 
“ive, under s. 477- A read with s. 114 Indian 
Penal Code. The charges against Mathura 
Singh were under ss. 465, 477- A and s. 204 
Indian Penal Code. 

The facts briefly are that on the 7th of 
April, ll!09,one Raj Bahadur Singh execut- 
ed a mortgage deed in favour of two men, 
Indra Bikram Singh and Jai Narain Singh. 
Jai Narain Singh is still alive. Indra 
Bikram Singh is dead. The accused 
Jitendra Mohan Singh is one of Indra 
Bikram Singh’s eons. The mortgagor, Kaj 
Bahadur Singh is also dead, having died 
n the year 1919. The complainant in the 
present case is his son, Qirdhari Singh, 
it is said that in the year 1929, Jai Narain 
Singh and Jitendra Mohan Singh threaten- 
ed Qirdhari Singh with a suit for the 
recovery of Re. 62,000 on the basis of the 
mortgage that has been referred to above. 
Thereafter, it is said Qirdhari Singh having 
taken legal advice was informed that a 
claim on the basis of the deed aforesaid 
was time-barred and be went to Jitendra 
Mohan Singh accused and told him that 
he had been so advised. Jitendra Mohan 
Singh said that he, too, would take legal 
advice. The suggestion made by the com- 
plainant is that certain alterations were 
made in the account books of the mort- 
gagee and certain pages in certain account 
books were destroyed in order to create 
evidence which would bring a suit on the 
basis of the mortgage-deed within time. 
Jai Narain Singh and Jitendra Mohan 
Singh, it should be mentioned, are carry- 
ing on a joint banking business, in which 
Mathura Singh is the manager. 

A criminal complaint was lodged by 
Qirdhari Singh against Jitendra Mohan 
Singh and Mathura Singh on the 11th of 
March, 1930. As a result of the magis- 
terial inquiry, Jitendra Mohan Singh and 
Mathura Singh were committed lor trial 
on charges that have already been set forth. 
The trial began in the middle of December, 
1930, and continued till the 13th of March, 


1931. on which date the learned Assistant 
Sessions Judge, accepting the opinion of 
the majority of the Jurors, found both the 
accused not guilty of the offences charged 
against them and acquitted them. It was 
not until the 14th of August last, that 
this application in revision was made to 
this Court against the acquittal of the 
accused in that trial. We are informed that 
the complainant had, in the meantime, 
moved the appropriate authorities to get 
an appeal instituted by Qovernment 
against the acquittals, but Qovernment re- 
fused to institute such an appeal. 

On behalf of the applicant, we have 
heard Dr. J. N. Misra at very considerable 
length. He has cited to us numerous 
rulings both of this Court and of other 
Courts, as to our competency to entertain 
this application at the instance of a private 
complainant despite the fact that Govern- 
ment has declined to institute an appeal. 
We do not think it necessary to set out 
any of those rulings in detail, since we 
are prepared to hold that it is within our 
competency, should we see fit, to interfere 
in the matter at the instance of this private 
complainant to the extent of setting aside 
the orders of acqaittal and directing a 
retrial. 

On the merits, various points have been 
taken. The first is that the Jury, with the 
aid of which the Sessions trial was con- 
ducted, was not properly constituted. We 
see no reason to attach any particular im- 
portance to the suggestions made on that 
point especially in view of the fact that 
the Jurors were not objected to when the 
trial began. That was the time for the 
parties to raise any objection. 

As to the merits of the matter in other 
ways, we find ourselves in some difficulty 
by reason of the fact that on the 12th of 
March, 1931, that is to say, two days after 
the decision of the Sessions trial, a civil 
suit was filed on the basis of this mort- 
gage deed. This suit is still pending and 
that fact is the one that impresses us most 
in deciding what action we ought to take 
with regard to the revision. For us to 
go into all the details of the accounts would, 
needless to say, be to consider matters 
which will come up for decision in the 
civil suit. If a retrial of the criminal case 
were ordered, the effect would be that the 
circumstances would be under considera- 
tion both in the Criminal Court and in 
Civil Court. The object of the applicant 
in making this application in revision is, 
it is hardly necessary to point out, to 
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obtain, if possible, theconvotion of the men 
who were acquitted in the Sessions trial 
and it is we think in the highest degree 
undesirable that there should be a determi- 
nation of the matter in the Criminal 
Court when it is still sub judice in the 
Civil Court. The case is one of high 
valuation and will be liable to go up on 
appeal to the highest Tribunal. In these 
circumstances, we think it best, now that 
one criminal trial has already been con- 
cluded, that the dispute should, for the 
future, be conducted in the Civil Court, 
which is the competent Court to decide 
the matters which are really at issue be- 
tween the parties. 

We do not think it necessary to say 
anything more save this that the learned 
Assistant . Sessions Judge made a most 
elaborate and apparently exhaustive charge 
to the Jury, and there is no ground for 
any suggestion that he did not put the 
matter fully before them. However that 
may be, for the reasons given we do not 
think that in this particular case we ought 
to interfere in revision and order a retrial. 
We accordingly dismiss this application. 

A. Application dismissed. 


OUDH CHIEF COURT. 

Application No. 49 of 1931. 

September 29, 1931. 

Bishbshwar Nath SsiViSTAVA, J. 

JAGDAMBA PRASAD— Plaintiff 
—Applicant 
versus 

RAM DULARAY and othbbs — 

Dbfbndants— Opposite Pabtibb. 

Civil Procedure Code (Act V of 1908), s. 115, 
O. XLI, r. SS — Revision — Error of law — Remand — 
direction that party should pay costs within certain 
period after receipt of order by trial Court~-Trial 
Court, whether hound to give notice to party. 

Where a case is remanded with a direction for 
retrial on condition that the plaintiff pays the costs of 
the previous suit within a certain number of days of 
the receipt of the order of remand by the trial Court, 
the trial Court is not bound to servo the plaintiff with 
notice of the receipt of the record by it. It is the duty 
of the plaintiff to take necessary steps to find out 
when the reeord was received by the trial Court, [p. 
251, col. 2; p. 252, col. 1.] 

The fact that a decision is incorrect is no ground 
for revision under s. 115, Civil Procedure Code, 
where no question of jurisdiction is involved, [p. 252, 
col. 1.] 

Applicatiou againat an order of the 
Munsif, Tarabganj, Qonda, dated the 28th 
February, 1931. 

Mr. L. S. Misra, for thf* Appellant. 

Messrs. B. P. Misra and B, Husain, for 
the Opposite Party. 
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Judgment. — This is an application 
for revision of an order dated the 28th of 
February 1911, of the Munsif of Tarabganj, 
District Gonda. 

It is necessary to state a few facts which 
have led up to the present application, 
One Ram Jiawan instituted a suit for 
partition in 1926. He was granted permis- 
sion to withdraw the suit with liberty to 
institute a fresh suit on condition of his 
paying the costs of that suit to the defen- 
dants before he instituted a fresh suit. 
Subsequently he made a gift of his share 
in favour of the plaintiff. The plaintiff 
instituted a second suit for partition in 
1930. One of the pleas raised against him 
was that payment of the costs of the pre- 
vious suit had been made a condition prece- 
dent to the maintainability of a fresh suit, 
and as the costs had not been paid the suit 
was not maintainable. This plea was 
accepted and the suit was dismissed on this 
preliminary groLind. There was an appeal 
to the Subordinate Judge who, on the 13th 
of October, I93t\ set aside the order of the 
trial Court and remanded the case to the 
Court below with directions to determine 
it on the merits provided the plaintiff paid 
the coats of the former suit within a fort- 
night of the receipt of the order by the 
trial Court. The order was received by the 
trial Court on the 8th of November, 1930, 
on which date the learned Munsif recorded 
an order which is as follows; — 

“Seea. Received hero on 8th November, 1930. 
Put up on 24th November, 1930." 

As the period fixed by the trial Court 
expired on the 23rd of November and the 
costs were not deposited by that date, the 
learned Munsif dismissed the suit on the 
24th of November The plaintiff made an 
application on the l2th of December, 1830, 
accompanied with a tender to deposit the 
amount of costs payable by him 
but the learned Munsif rejected it the same 
day. Thereafter the plaintiff moved the 
learned Subordinate Judge under s. 151 
of the Code of Civil Procedure, asking him 
to add in his order dated the 13th of 
Octobe.v, 1930, a provision to the effect that 
fifteen days are to be calculated from the 
time of receipt of notice by the plaintiff of 
the record having been received in the trial 
Court. The learned Subordinate Judge 
found it unnecessary to make any such 
addition in his order and dismissed the 
application. The plaintiff then made 
another application on the 28th February, 
1931 to the learned Munsif asking for 
permission to deposit the amount of costs. 
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This application was also rejected the same 
day. This last order of the learned Munsif 
forms the subject matter of this applictiou 
for revision. 

It has been contended in support of this 
application that the learned Munsif ought 
to have served the plaintiff with notice of 
the receipt of the record by him and that 
he was in error in dismissing the suit 
without issuing any such notice. The 
learned Counsel for the applicant has not 
been able to refer to any provision of law 
or any rules of practice making it obliga- 
tory for the learned Munsif to issue such 
notice. The order passed by the learned 
Subordinate Judge on the 13th of October 
1920 was pronounced in the presence of 
the plaintiff. He ought to have taken ne- 
cessary steps to find out when the file was 
received by the Munsif. Bpth the Courts 
being situate at the same place, he has 
obviously been negligent in having made 
no tender and taken no steps to find out 
when the record was received by the trial 
Court, befoze the 12th December 1?30. In 
any csso it seems to me that there is no 
ground for interference under s 115. Code 
of Civil Procedure. The learned Munsif 
has rejected the application dated the ^8th 
of February 1V3 1 on the ground that it was net 
maintainable by reason of the previous order 
refusing to accept the tender. No question 
of jurisdiction is involved in this matter. I 
am not prepared to say that the order of the 
learned Munsif is incorrect but even if it 
were that would be no ground for intei- 
ference under s. 115 of the Code of Civil 
Procedure, in the absence of any question 
of jurisdiction 

1 accordingly reject the application with 
costs. 

A. Application rejected 


OUDH CHIEF COURT, 

Execution of Decree Appeal No. 16 
of P3L 

October 1931. 

Smith, J. 

RAM SAROOP — Pi AiNTiFP -"A fpl^ll? nt 

versus 

J WALA PRA8AD and in tpe ; — 
DbPBNDANTJ— Rk P)NDBNTS. 

Dtcrte~Coi\strnction— lie Jcrenceto judgment 

A Court cannot look at the judgment to irterpret 
the decree, where the language of the decree is plain 
and unambiguous. It is only when the terms of a 
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decree are ambiguous that it can be intarpi'eted in the 
light of the judgment. Kasim AH v. Manik Chand (1^, 
referred to. [p. 253, col 1.] 

Appeal against an order of the Subordi- 
nate Judge, Malihabad, Lucknow, dated the 
24th January 1931, reversing that of the 
Second Munsif, District Lucknow, dated the 
17th May 1930. 

Mr. Manohar Lai, for the Appellant. 

Messrs. Radha Krishna and Ramapat /?am, 
for the Respondents 

Judgment.— This is a second appeal in 
connection with the execution of a decree of 
the Court of an Additional Munsif of the 
Lucknow District. The suit was for 
pcssession of a small, piece of land, 1 
bhwansi and 10 kachwansis in extent which 
was said by the plaintiff to have been 
encroached upon by the defendants. The 
piece of land lies between the houses of the 
respective parties. The Munsif came to the 
conclusion that the defendants had only 
encroached on a triangular piece of land, 
the area of which was only 4 kachwansis. 
Id giving his finding on the 4th ifsue 
framed by him ‘To what relief is the plaint- 
iff entitled?", the Munsif used the following 
lanaiuage; 

•‘The plaintiff is entitled to get the wall of the house 
of the defendants demolished but only such portion 
of it as stands on the triangular piece of the base of 9 
inches and 4 kachwansis in area This is clearly 
indicated in the yl77ii a- Commissioner’s report. But 
this would entail unnecessary difficulties and therefore 
it would be better if the plaintilT only tries to get 
money compensation. The plaintiff alleges that 1 
biwansi and 10 kachwansis of his land has been 
encroached upon. But amount of encroachment as 
found by the amin'is 4 kachwansis The plaintiff 
values Iiis suit at Rs. 200. The value thus put to the 
actual encroachment comes to Rs. 13-o-4. i, therefore, 
give him a decree for that amount with proportionate 
costs as against the defendants ” 

At that p:int the Muubif wrote bis Eatr.e 
and the date (i7th Match lv30). Immedi- 
ately underneath, however, he wrote as 
follows: 

Order. 

“Suit decreed with proportionate costs as against 
the defendants. The plaintiff can get an amount of 
Rs. 13-5-4 as the value put on the land encroached. 
The Commissioner’s report is part of the decree 0. XX 
r. 1 ’’ 

According to the actual wordirg of the 
dfcrfc. howf ver, it wbr ordered: 

“That the suit be and is liercby decreed to the extent 
of 4 Kachwansis land encroached, with proportionate 
costs as agaiust the defendants The plaintiff can get 
an amount of Rs 13-5-4 as the value put on the land 
encroached. The Commissioner’s report and map is 
made part of the decree O. XX, r. 1.” 

Tnerewfieiio appeal from this decision 
and the plaintiff prcceeded to apply for 
execution. The plaintiff asked for the 
demolition of that part of the defendants* 
premises which stands on that part of the 
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land found to have been encroached uprn 
by them. The defendants then objected 
that the plaintiff had not been given a 
decree for demolition, but only for com- 
pensation. They relied upon the words 
used in the Munsifs judgment 

“I, therefore, give him a decree for that amount with 
proprtionate costs as against the defendants." 

The learned Muneif, however, interpreted 
his own meaning to have been that monet- 
ary compensation was only awarded to the 
plaintiff as an alternative relief, and that he 
had been decreed, in the alternative, poeses- 
sion of the piece of land in dispute to the 
extent set forth in the judgment. The 
objection of the defendants was conse- 
quently rejected, and the plaintiff was 
found entitled to get the defendants’ 
structures demolished. 

Against that decision the defendants 
went in appeal. The Subordinate Judge 
allowed the appeal, and held that the plaint- 
iff was not entitled to any demolition of the 
defendants* premises but only to money 
compensation amounting to Rs. 13-5 4. 
That is the decision which is the subject of 
this second appeal. 

It is unfortunate that the Munsif did not 
express himself clearly in his judgment, 
portions of which certainly lend colour to 
the view that was taken by the Subordi- 
nate Judge. The decree, however, 
undoubtedly was to the effect that the 
plaintiff’s suit was decreed to the extent of 
4 kachwansts of land encroached upon, 
though it contains a provision also that the 
plaintiff can get an amount of Ks. 13 5-i as 
the value put on the land encroached. The 
words in the decree, “to the extent of 4 
kachwanaia land encroached," are written 
above the line, — when precisely this was 
done does not appear, but they are 
undoubtedly there, and must be regarded as 
an integral part of the decree. 

It has been contended for the defendants 
that the decree itself is not free from 
ambiguity, but I do not think that conten- 
tion has any force. The decree can, in my 
opinion, only be regarded as awarding the 
plaintiff 4 kachwanaia of the land in suit, 
or, if he preferred to accept monetary com- 
pensation, a sum of Rs. 13-5-4. According 
to a ruling reported in Kaaim AH v. Manik 
0/iand (1) a Oourt cannot look at its judg- 
ment to interpret its decree, where the 
language of the decree is plain and un- 
ambiguous. It is only when the terms of a 
decree are ambiguous that it can be inter- 
preted in the light of the judgment. 

(1) 5 O. C. 35. 


In the present case, as I have said, 1 do not 
regard the decree as being ambiguous, and, 
in any case, the Munsif, who decided the 
original suit, considered his judgment and 
said that the decree as drawn up properly 
embodied bis intentions. 

It seems to me to be a somewhat bard 
case for the defendants. I am given to 
understand that the defendants, thinking 
that only monetary compensation bad been 
awarded to the plaintiff, did not appeal 
from the original decision of the Muneif, 
and that if they have to vacate even the 
small area of 4 kachwanaia they will be put 
to a lot of expense and inconvenience. It 
seems to me, however, that the plaintiff is 
entitled under the decree to require, if he 
so chooses, that the defendants should 
vacate that area, and I think the appeal 
must be allowed. I accordingly allow it, 
and setting aside the decision of the learned 
Subordinate J udge restore that of the Muneif. 
The defendants must pay the plaintiff's 
costs in respect of the objection in all the 
three Courts. 

A. Appeal allowed. 


OUDH CHIEF COURT. 

Application No. 38 of 1931. 

September 11, 1931. 

Raza. J. 

SECRETARY, CHHOTI BAZAR 
BANK — Dsfbnpant — Applicant. 
veraua 

BAQRIDI AND OTHBRS — Plaintiffs 
AND Dbfbndant— -Opposxth Partt, 

Civil Procedure Code {Act V of 1908), ss. 151, 
15 J, 0. XX, r. S^Judgment — Absence of clerical error 
or omission — Alteration without review — Legality — 
Inherent powers. 

When there is no clerical or arithmetical mistake or 
any error arising from any accidental slip or omission, 
a judgment cannot be altered or added to, except by 
way of review. Section 151, Civil Procedure Code, 
cannot override the distinct provision of O, XX. 
r. 3, [p .254. col. 1.] 

Appeal against an order of the Munsif, 
Dalmau at Rae Bareli, dated the 14tb 
March 1931. 

Mr. P. N . Chaudhri for the Applicant. 

Mr. Siraj Huaain, for the Opposite Party. 

Judgment.— The Secretary of Ohhoti 
Bazar Bank, Rae Bareli, attached some 
moveable property (grain, cattle, etc) in 
execution of his decree against Bafati Gaddi 
of Rae Bareli. Baqridi brother of Bafati 
filed an objection which was disallowed by 
the execution Court in August 1930. His 
brother Baqridi and his sister Muaammat 
Lallia and Muaammat Dulia then filed a 
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declaratory suit which was disposed of oo 
the 8th of January 1931. The learned 
Muneif passed a decree in the following 
terms: — 

“I htreby order that the property to the extent of 
two-thirds shall not be sold. But as the nature of 
the property is such that it is indivisi- 
ble, then all of it shall be sold and out of the sale pro- 
ceeds, the plaintiffs shall get two-thirds of the amount 
realised and one-third shall ba taken by defendant 
No, 1 Secretary after deducting the expenses of the 
gale. The plaintiffs shall get half of the costs in- 
curred by them in the prosecution of the suit from 
defendant No, 1”. 

This decree has admittedly become fiaaJ. 
Baqridi and his sisters named above (plaint- 
ifls in the declaratory suitj filed an appli- 
cation on the 4th February 1931, asking the 
Court to amend the decree under ss. 151, 
152 and 153 of the Code of Civil Procedure. 
The learned Munsif then passed the fol- 
lowing order on their application on the 
14th of March 1931: — 

“Read application. It is opposed by S. Mohammad 
Ismail. There is no clerical mistake or ambiguity in 
the judgment and therefore no alteration is necessary. 
But I have to add this much to my previous order 
that only the interest of Bafati to the extent of one- 
tkird shall be sold and the property shall not be de- 
livered to the purchaser but shall be entrusted to a 
supurddar and the purchaser, if any, shall have to 
get it partitioned before he can take delivery. A 
copy 01 this order shall be placed before the learned 
Munsif, Rae Bareli, at the time of the sale”. 

The Secretary of the Chhoti Bazar Bank 
has applied to this Court in rerieiou uuder 
a. 115 Code of Cml Procedure. 

I think this revision should be allowed. 
Under O. XX, r. 3, Code of Civil Procedure, 

“The judgment shall be dated and signed b^ the 
Judge in open Court at the time of pronouncing it 
and, when once signed, shall not afterwards be alter- 
ed or added to, save as provided by s. 152^ or on re- 

Tisw.” 

The learned Munsif has '‘altered and add- 
ed to" his judgment by making the ordar in 
question. He was clearly wrong in doing 
BO. There was no clerical or arithmetical 
mistake in the judgment or decree. There 
was no error arising from any accidental 
slip or omission. Section 151 of the Code 
of Oivil Procedure was never meant to en* 
able the Court to contravene a distinct 
provision of law— see Bhagwan Singh v. 
Sheo Nath Singh (1). The application of 
Baqridi and others (plaintiffs in the dec- 
laratory suit) ought to have been rejected. 

Hence I allow this application for revi- 
sion, set aside the order of the learned 
Munsif dated the 14th March 1931 and dis- 
miss the plaintiffs’ application dated the 
4th February 1931 with costs. 

A. Application allowed. 

(1) 64 Ind. Cas. 2J7; 24 0. 0. 215, 


OUDH CHIEF COURT. 

Second Oivil Appeal No. 137 of 1931. 

November 2, 1931. 

HiSAN. 0 . J. AND Ki 60 H, J. 

SITLA PRASAD SINGH— Plaintiff 
— Appellant 
versus 

8ARJU 8INQH and othebs — Defendants 
— Respondents. 

Mutation — Compromise by mother on behalf of 
minor without leave of Court —Legality of compromise 
■ — Civil Procedure Code {Act V of lOOS), O. XXXII, 
r. 7, application of, to proceedings under Land 
Revenue Act. 

The provisions of the Code of Civil Procedure do 
not apply en bloc to proceediuKS in Courts constituted 
under the Land Revenue Act. Therefore, where a minor 
is represented in mutation proceedings by his mother 
who bona fide enters into a compromise with the 
other party without the leave of the Court as requir- 
ed by O. XXXII, r. 7 of the Code the compromise is 
not bad merely for want of such leave, [p. 256, col. 

Ij 

Appeal against an order of the Subordi- 
nate Judge, Sultan pur, dated the 5th 
February 1931, upholding that of the 
Munsif, Musalirkhana at Sultanpur, dated 
the 8 th September 1930, 

Mr. G. Imam, for the Appellant. 

Mr. H. D. Chandra, for the Respondents. 

Judgment. — This is an appeal from 
the decree of the Subordinate Judge of 
Sultanpur, dated the 5th February 1931, 
affirming the decree of the Munsif, Musahr- 
kbana, Sultanpur, dated the 8th September 
1930 dismissing the plaintiff's suit for 
possession of a share in village Qaura, 
Pargana Baraunsa, District Sultanpur. 

The facts of the case are not in dispute. 
One Saheb Bakheh Singh was the owner of 
shares in two villages Baraulia and Gaura. 
He had no son by a lawful wife, but he had 
several sons, of whom the first born appears 
to have been Sitia Prasad Singh, the present 
plaintiff-appellant, by his kept mistress. 
On the 31st of May 1918, Saheb Bakheh 
Singh executed a deed of gift in respect of 
bis entire property in favour of the plaintiff- 
appellant who was then a minor. No 
mutation of names was, however, effected in 
respect of the deed of gift and subsequent 
to the deed Saheb Bakhsh Singh mortgaged 
on two occasions small portions of the prop- 
erty in question in order to pay off his 
debts. After the death of Saheb Bakheh 
Singh, five years after the execution of the 
deed of gift, and while the plaintiff-appel- 
lant was still a minor, his mother acting as 
next friend of her minor sons applied for 
mutation cf names in their favour over the 
whole of Saheb Bakhsh Singh's propeity. 
The application was opposed by the defend- 
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ants-respondents who alleged themBelves 
to be the reversioners of Saheb Bakhsh 
Singh. Thereupon the plaintiS-appellant's 
mother applied for amendment of the muta* 
tion application and for mutation to be 
made in favour of Sitla Prasad Singh alone 
on the basis of the deed of gift. The 
defendants respondents con tes t ed the 
amended application, and in the course 
of the proceedings, the plaintiff-ap- 
pellant's mother and the defendants-* 
respondents entered into a compro- 
mise under the terms of which the 
plaintiff* appellant was to get the Baraulia 
property, which in area is about three- 
fourths of the property of Saheb Bakhsh 
Singh, and the defendants-respondents 
were to get the Oaura property. The terms 
of this compromise were communicated to 
the mutation Court and mutation was effect- 
ed accordingly by the order of the Court. 
The suit out of which the present appeal 
arises was instituted by Sitla Prasad Singh 
some three years after he attained majority 
to recover possession of the Qaura prop- 
erty on the ground that he is not bound 
by the compromise made by his mother 
in the mutation proceedings during bis 
minority. 

Both the Courts below came to the con- 
clusion that the compromise arrived at 
in the mutation proceedings was in the 
nature of a family settlement and was not 
open to question by the plaintiff on attain- 
ing majority. The lower Appellate Court 
further found as a fact that the compro- 
mise was for the benefit of the minor as 
he obtained the larger part of the prop- 
erty without incurring the heavy expenses 
of litigation with uncertain result in view 
af the peculiar circumstances of the case 
as set out above, which might have put 
difficulties in the way of the plaintiff establ- 
ishing bis title. 

Before us the case for appellant has been 
argued on a somewhat different basis, 
namely, that the compromise in the muta- 
tion proceedings having been entered into 
by the mother of the minor without the 
leave of the Court contrary to the pro 
visions of O* XXXII, r. 7, of the Code of 
Civil Procedure, it is not binding on the 
plaintiff-appellant It may be observed that 
this is a new point that has been raised 
for the first time in this Court iu second 
appeal. We have, however, considered the 
point on the merits, and we find ourselves 
unable to accept contention of the learned 
Counsel for the appellant. If the com- 
promise had been entered in a suit under 


the Civil Procedure Code there would have 
been no doubt as to the SDuudness of the 
contention that the compromise entered 
into by the next friend of the minor without 
the leave of the Court was voidable — 
Ganesha Row v. Tuljaram Row (1). Even 
the fact that the compromise was for the 
benefit of the minor would not havealiered 
the legal position Bhiwa v. Devchand Btc^har 
(2). It ha% however, been contended by 
the learned Counsel for the defendants- 
respondents that the provisions of O. 
XXXII, r. 7 do not apply to mutation pro- 
ceedings in a Revenue Court. We have 
given our careful consideration to this ques- 
tion, and we are not prepared to hold that 
the contention of the learned Counsel for 
the respondents is incorrect. In section 135 
of the Oudh Rent Act, iJi86, it is clearly laid 
down that the provisions of the Code of 
Civil Procedure, 1908, shall so far as they 
are not inconsistent with the provisions of 
the Act, apply, to all suits and other pro- 
ceedings under the Act. No such provision, 
however, finds a place in the North Western 
Provinces and Oudh Land Revenue Act, 
1901; but where the procedure under that 
Act is to be governed by the provisions of 
the Code of Civil Procedure, it is expressly 
stated as, for example, in e, 204 of the Act. 
Under e. 234 of the Land Revenue Act the 
Local Government is empowered to 
make rules in respect of matters dealt 
with under the various clauses of the 
Act and in s. 10 of Circular No. 6 
of the Board of Revenue, Department II 
(dealing with the rules affecting the pr®- 
cedure of the Revenue Courts) it is laid 
down that previous to appointing a guardian 
ad litem under the provisions of O. XXXII, 
Act V of 1908, the Court shall ascertain 
whether the person whom it is proposed 
to appoint is willing to act. The provi- 
sions of O. XXXII of the Code of Civil Pro- 
cedure have-not been expressly made appli- 
cable to proceedings under the Land 
Revenue Act either by that Act or by the 
Code of Civil Procedure itself, and the 
Circular as it stands does not appear to 
go further that to lay down that in the 
case of a minor litigant a guardian shall 
be appointed. We have been unable to 
discover any sufficient jurisdiction for hold- 
ing that the whole of O. XXXII, does in 
fact govern procedure under the Land 

(1) 19 Ind Oas. 515; 40 I. A. 132; 17 G. W. N. 765; 
11 A. L, J. 589; 18 0. L. J. 1; 15 Bom. L. R. 626* 
(1913) M. W. N. 575; 14 M. L.T. 1; 25 M. L. J. 150; 36 
M. 295(P. 0.). 

(2) 10 lad. Oas, 909; 35 B 322; 13 Bott. L. R. 210. 
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Revenue Act. In Shakur un nisa Bibi v. 
A bdul Majid Khan (3\ the Board of Revenue 
Uok the view that the Code of OhilPrc- 
cedure does not of its own force govern 
the procedure in proceedings under the 
Land Revenue Act. In a case which is on 
all fours with the present case it was held 
hy the late Court of the Judicial Com- 
missioner of Oudh, fHarpaiSiny/i v. Sukhrani 
(4), that the provisions of the Code of Civil 
Procedure do not apply en bloc to pro- 
ceedings in Courts constituted under the 
Land Revenue Act, and that where a minor 
was represented in mutation proceedings 
by his elder brother who bona fide entered 
into a compromise with the other party 
without the leave of the Court as required 
by O. XXXIl, r. 7 of the Code of Civil 
Procedure, the compromise was not bad 
merely for want of such leave. We are 
not called uqon to find a reason for the 
omission to apply the provisions of O. 
XXXIl, of the Code of Civil Procedure to 
the proceedings under the Land Revenue 
Act, but it may be observed that the 
remedy allowed by the general law is always 
open to a party dissatUfied with a com- 
promise entered into during hie minority 
in proceedings before a Revenue Court, 
namely, to have it set aside, if he can show 
that it was not beneficial to him. In the 
present case, however, as we have already 
observed it has been found as a 
fact that the compromise in question was 
for the benefit of the minor. 

We accordingly see no reason to interfere 
with the decree of the Court below and 
dismiss the appeal with Ooste. 

I,. I, Appeal dismissed, 

(3) 1 R. D 355; S. D. 4 of 1899. 

(4) 48Ind. Gas. Il9; 21 O. 0.220. 

OUDH CHIEF COURT 

Oudh Courts Act Appeals Nos/i and 5 
of 1V31. 

October 28, 1931. 

Raza and Bismbshwar Nath Sri vast ava, JJ. 
MusammatZAHIDABEGAM and another 
—Defendants — Ap j n : ant 
versus 

MUMTAZ ALI KHAN— Plaintiff 
and another — Respondents. 

Limitation Act {IX of 1908), Sch. I, Arts. 11,2, lU, 
application ofSuit for possession by partition by 
transferee from daughter of her share in her fathers 
estate — Dispossession not alleged— Limitation. 

Article 142, Limitation Act, is restricted to suits 
which are in terms and substance based on plaint- 
iff’s prior possession which he has lost by dispos- 
session or discontinuance of possession. A suit for 

S ossession by partition by a transferee frem a 
aughter entitled to her share in her father’s 


property where it is not alleged that she was ever 
dispossessed is not within the ambit of Art. 142 
but is governed by Art. 144, Limitation Act. 

Appeal agaioBt an order of Mr. 
Jnsiice Kiech, Judge of the Chief Court, 
Oudh, Luckuow, dated the 19th May, 1931. 

Measre. Bishambhar Nath and Rauf Ahmad^ 
for the Appellante. 

Meesre. Ghulam Hasan and Iftikhar 
Husain, for the Reepondente. 

Judgment — T heee are appeals i^Nos. 
4 and 5 of L 31) under 8.12(2) of the Oudh 
Courts Act (No. 4 of 1925). 

The facts of the case are fully set out iu 
the judgment of our learned brother Mr. 
Justice Kisch, dated the 19th May, 1931, and 
they need not be repeated ia this judgment. 

The dispute in this case relates to certaiu 
groves in respect of which the plaintiff’s 
claim has been decreed in second appeals 
Nos, 105 andi07 of 193i The only point 
f^r determination in the appeals before us 
is whether the suit is governed by Art. 144 
or by Art. 142 of the Indian Limitation 
Act. 

It has been held in second appeals that 
the suit is governed by Art. 144 and not 
by Art, 142 of the Indian Limitation Act 
This finding has been challenged in thc' 
appeals before us. We have examined the 
pleadings in this case. Wc are of opinion 
that our learned brother, Mr. Justice Kisch, 
was perfectly light iu holding that the suit 
is governed by Art. 144 and not by Art. 
142 of the Limitation Act. Articls 142 is re- 
stricted to suits which are in terms and 
Bubptc.nce based on plaintiff’s prior posses- 
sion which he has lost by dispossession or 
discontinuance of possession The present 
suit is a suit for possession by partition. 
The basis of the present suit is the title of 
Akhtar Jahan to her share in the property 
left by her deceased father Ahmad Hasan. 
The Iplaintiff is the vendee from Akhtar 
Jahan. He does not allege that Akhtar 
Jahan had been dispossessed from the pro- 
perty in suit at] any time. It has be en found 
that Akhtar Jahan,a8 the rightful heir and 
successor of her father Ahmad Hasan, is 
entitled to the property to the extent of 
the share claimed. It has also been found 
that Abdulghani is a mere dummy without 
any shadow of claim of his own either by 
title or possession. This being the case the 
suit was properly held to be governed by 
Art. 144 of the Indian Limitation Act. In 
our opinion the case was lightly and pro- 
perly decided in second appeal. We can 
find no ground for interference and dismiss 
both the appeals with costs. 

B. L. Appeal dismissed. 
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LAHORE HIGH COURT. 

First Civil Appeal No. 2518 of 1928. 

January 13, 1931. 

Bboadwat and Johnstonb, JJ. 

SHIROMANI QURDWARA 
PARBANDHAK COMMITTEE and othbrs 
— Affbllanta 
versus 

Mahant QULAB DAS and othbbs— 
Respondbnts 

Punjab Sikh Gurdwaras Act {VIII of 1925), 8. 16 (S), 
(S) — Nature of institution — Burden of proof — Udasi 
institution— Worship of samadh— Inference from 
circumstances — Udasis, whether 'Sikhs*. 

Aa institution was founded in the time of Moguls 
by one Quria, and over since its foundation all the 
inahants were Udasis, succession going from guru to 
chela, subject to confirmation by Udasi Bhek. The 
principal object of worship was the samadh of Ouria, 
which existed on the date of dispute: 

Held (1) that the onus of proving that Guria w.m a 
Sikh and that the institution had been established fur 
use by Sikhs for the purpose of public worship and 
that it had been used for such worship by Sikhs, and 
fell within 8.16 (2) (3), Punjab Sikh Gurdwaras Act, 
was on those claiming it to be a Sikh Gurdwara; [p. 
258 , cols, 1 & 2,] 

(2) , that the institution must be regarded as 
having been founded by Udasis and must be treated 
as an Udasi Gurdwara; and. 

(3) the more fact that Adi Grantha was also kept in 
the institution and on occasions opened with due 
ceremony and passages from it read was not sufficient 
proof of the purely Sikh nature of the worship carried 
on at the Gurdwara or Dera. [p. 258, col. 1.] 

The Udasis are not Sikhs within the meaning of the 
term. ‘Sikh' as used in the Sikh Gurdwaras Act. 
Ram Prasad v. Shiromani Gurdwara Parbandhak 
Committee, Amritsar (1), followed, [p. 258, col. 2.] 

Fisrt Appeal against a decree of the 
Sikh Qurdwaras Tribunal, Lahore, dated 
the 18th June, 1928. 

Messrs. Skeo Narain and Bhagat Singh, fot 
the Appellants, 

Messrs. Mehr Chand and Badri Nath, fot 
the Respondents. 

Broadway, J.— On 20th April, 1926, 
the Local Qovernment published a peti- 
tion duly, made to it on 20th February, 1926, 
under s. 7, Sikh Gurdwaras Act, 1925, 
relating to a Gurdwara at Machhike in the 
District of Sbeikhapars. 

On 2lBt July, 1926, a petition was duly 
mhde under s. 8 of the said Act by Mahant 
Gulab Das and other persons. 

On 23rd July, 1926, Mahant Gulab Das 
filed a separate petition under s. 10 of the 
said Act claiming that the property attach- 
ed to the institution in question was his 
personal property. 

These petitions were sent to the Gurd- 
wars Tribunal for disposal and the petition 
under s. 8 was disposed of by a majority 
of the members of the Tribunal in favour 
of tbd petitioners. This decision has given 
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rise to this appeal which has been filed 
by the Shiromani Gurdwara Parbandhak 
Committee, etc., and in support of it we 
have heard Mr. Sheo Narain, while Diwan 
Mehr Oband has supported the case of the 
respondents. 

It is common ground that thia institu- 
tion was founded a very long time ago by 
one Guria. The appellants asserted that 
Guria was a Sikh, whereas the respondents 
Gulab Das, etc., claimed that he was an 
Udasi Sadh and not a Sikh. The major- 
ity of the members of the Tribunal held 
that the onus of proving that Guria was 
a Sikh and that this institution had been 
established for use by Sikhs for the 
purpose of public worship and that it had 
been used for such worship by Sikhs, was 
on the appellants who had failed to dis- 
charge it. 

Mr. Sheo Narain did not think it neces- 
sary to take us through the statements of 
all the witnesses led by his clients. He 
contented himself with drawing our atten- 
tion to the statements of six witnesses who 
were regarded by him as the most reliable 
as well as most knowledgeable (?). These 
witnesses are Bhagwan Singh (R. W. No, 
2), Kalla Ram (R. W. No 5), Kesar Singh 
(tt. W. No. 9). Sawan Singh (B. W. No. 12), 
Ksla Singh (R. W. No. 18) and Fauja Singh 
(R. W. No. 24). 

I have very carefully studied the state- 
ments of these witnesses and have come 
to the concluson that they do not prove 
the appellants’ case, I have also perused 
the other evidence on the record and find 
that they do not carry the case any fur- 
ther for the appellants. It appeus that 
this institution is the only one of its kind 
in village Machhike. The inhabitants of 
this village, as well as of the surrounding 
villages, are mainly Sikhs. It has been 
amply established (and indeed Mr. Sheo 
Narain did not challenge the fact), that 
since its foundation the mahants have 
all been Udasis and that succession has 
gone from Guru to chela. The buildings 
fell into disrepair at one time .and one 
Kbarak Singh, contractor, financed the 
reconstruction of the said buildings and 
it appears either made himself or was 
made mahant by the villagers. This led 
to a case which was instituted on 18th July. 
1885, by Bawa Gopal Das who described 
himself as an Udasi Sadh and claimed to 
be the duly appointed mahant of the 
Machhike Gurdwara which is also known 
as Bawa Quria’a dera. He prayed for the 
removal of Kharak Singh, alleging that 
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Kharak Singh had been improperly made 
a mahanU His claim was decreed and 
Gopal Das apparently managed the affairs 
of this institution since that time up to 
his death when he was succeeded by the 
present incumbent, Qulab Das When the 
Akali movement began Gulab Das was 
forcibly turned out of this institution and 
it seems that the Akalis or their representa- 
tives have been in actual possession of the 
institution since. 

It seems to me that there can be no 
doubt that the appellants have failed to 

f )rove that this institution was one fall- 
ng within the purview of s. 16 (2) (iti), 
Bikh Qurdwaras Act In 1919, the re- 
venue records of this village were destroyed 
by fire during the disturbances which 
took place in Oujranwala. There is thus 
no documentary evidence to show how this 
institution came into existence. It is 
significant that some fourteen zemindars 
who definitely claimed to be Sikhs, appear- 
ed in the witness-box and stated that this 
institution was not a Sikh Qurdwara. 
The witnesses- relied upon by Mr, Sheo 
Narain, to whom I have already referred, 
are clearly interested in the Akali move- 
ment. 

As has been held by the majority of 
the inembere of the Tribunal, one of the 
principal objects of worship in this institu- 
tion is the Stnadh of Bawa Quria. It is 
true that the AdiGranth is also kept in 
this institution and on occasions opened 
^ith due ceremony and passages from it 
jad. This circumstance by itself cannot, 
n my opinion, be held as proof of the 
mrely Sikh nature of the worship carried 
1 at this Gurdvxira or dera. Some of 
appellants’ witnesses have themselves 
^ 4 xtted that on Diwali days women used 
jme and whitewash the Smadh of Bawa 
ria. Whether or not there were other 
-xiall Smadhs or Marhis is ooen to doubt, 
Mr. Mehr Ohand contended tha^ while the 
Akalis were in possession, they demolished 
these Smadhs and indeed endeavoured to 
obliterate the traces of Bawa Quria’s 
Smadh as well. Jn the openicg stage of 
the case the witnesses for the appellants 
Btated that they bad seen no Smadhs in 
the building at sll. Later on, after the 
buildings had been inspected by the 
Tribunal and the existence of Bawa Quria’s 
Smadh had been clearly demonstrated, the 
other witnesses for the appellants admit- 
ted the existence of this particular Smadh 
but denied that there had been any, other 
Smadhs or marhis on the premises, * 


As I have already said the evidence on 
the record shows that ever since the 
foundation of this institution which was 
said to have taken plac3 in the time of 
the Moghuls, all the mahants have been 
Vdasis Successicn has been from guru 
to chela with confirmation by the Vdasi 
Bhek. It has, I think, been established 
that the Smadh of Bawa Quria still exists 
and is the principal object of worship. In 
these circumstances, I consider that the 
conclusion arrived at by the majority of 
the members of the Tribunal is correct 
and that this institution must be regarded 
as having been founded by Udasis and must 
be treated as an Udasi Gurdwara, 

There remains the question as to whe 
tber Vdasis are Sikhs within the meaning 
of the term “Sikh” as used in the Sikh 
Qurdwaras Act. This question has been 
discussed at length in Ram Prasad v. Shiro- 
mani Gurdwara Par band hak Committee^ 
Amritsar (1) and has been decided by us 
against the present appellants. In tbeee 
circumstances the appeal fails and is dis- 
missed with costs. 

Jobnstone^ J.— I agree, 
i. Appeal dismissed, 

(1) 135 Ind. Gas. 657; A. J. R. 1931 Lah, 161; 12 Lah. 
497; 32 P. L. R. 910; Ind. Rul. (1931) Lali. 113. 


LAHORE HIGH COURT. 

Miscellaneous First Oivil Appeal No. 447 
of 193J. 

December 8, 1931. 

DaLIP SlNOb, J, 

QANQA RAM— Objbctob— Appbllant 
versus 

OFFICIAL RECEIVER, DELHI— 
Rbspondbkt. 

Provincial Insolvency Act (7 of 1920), s, 76 (i). 
(S)— Order refusing to restore appeal dismissed 
for default, whether appealable — Power to grant 
leave after expiry of limitation — Civil Procedure 
Code {Act V of 1908) ^ O.V,r, 17 — Substituted service — 
Duty to allow sufficient timets appear. 

An appeal lias under the proviso to s. 75 (1), 
Provincial Insolvency Act, from an order of the 
District Court refusing to restore an appeal dis- 
missed for default. At any rate, even if such an 
order be regarded as one passed otherwise than on 
appeal the api)ellant can appeal with the leave of 
tne High Court or of the District Court, under s. 
75(3;. [p.259. col. 1.] 

Leave to appeal may be granted even after the 
expiry of limitation and even if there is no prayer 
for it in the memorandum of appeal, [p. 259, col. 

^ven in the case of substituted serrice duly 
effected under O. V, r. 17, Oivil Procedure Code, 
sufficient time must be allowed from the date of 
the affixation of the process on the door of the 
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defendant’s bouse and the date of the hearing of the 
case« One day is obviously inad_e(iuate in fhe 
ab Bence of gpecial circumstances, [p. 260 , col 2.J 

Mlecellaneoua Pirat Appeal from an order 
of the District Judge, Delhi, dated the Ist 
August, 19J0, dism^snng the application 
for restoration of the appeal from an order 
of the Insolvency Judge, dated the 19th 
July, *1928, dismissed by him in default on 
the 22nd January, 1930. 

Mr. J, G. Sethi, for the Appellant. 

Messrs. Kishan Dayal and Bhagwxt 
Dayalf for the Respondent. 

Judgmonti— The facts of this case 
are given in the order of remand passed by 
a learnei Judge of this Court dated the 8th 
November, 1929. It is not necessary to re- 
capitulate them here. 

On remand the learned District Judge 
dismissed the appeal in default. The ap- 
pellant then applied for restoration under 
O. XLI, r. 19, Civil Procedure Code. The 
learned Judge took the evidence and found 
that the applicant bad failed to establish 
that he was not in Delhi at the time when 
the process was first endeavoured to be 
served on him, and that the report of 
the process server established that the ap- 
pellant was evading service. Substituted 
service wae, therefore, correctly ordered and 
was sufficient, and therefore, rejected the 
application to rehear the appeal. The ap- 
pellant has now come in appeal from the 
order refusing to restore. 

The first objection taken is that no appeal 
lies. The learned Counsel for the respond- 
ent relies upon the terms of s. 75 (1) of 
the Insolvency Act. His contention is that, 
though the case originally fell within the 
purview of s. 4 of the Insolvency Act and 
on appeal lay to the District Judge, and, 
an a point of law, to the High Court, yet 
the appeal was terminated by the order dis- 
missing the appeal in default. The order re- 
fusiug to restore does not come within the 
meaning of the proviso to s 75 (1) and, there- 
fore, as the Insolvency Act is a special Act 
no appeal lies. The learned Counsel for 
the appellant contends, firstly, that the ap- 
peal lies under the proviso tos. 75 (1) for 
the order refusing to restore is also one 
passed on appeal by the District Court. 
He next contends that, in any case, if this 
is an order passed otherwise than in appeal 
the appellant can appeal to the High Court 
by leave of the District Court or of the 
High Court under the provisions of s. 75 (3). 

The learned Counsel for the respondent 
contends that e. 75 (3j only applies to orders 
passed in origiaal jurisdiction and not to 


this kind of order. In my opinion, though 
the point is not free from difficulty, the 
case is covered by the proviso to s. 75 (1) 
and, in any event, if it is held to be governed 
by the provisions of s. 75 (3) then, as the 
point is not free from difficulty and no 
direct rnling of any High Court has been 
cited on the point, I would in the circum- 
stances, give leave to the appellant to ap- 
peal. 

The learned Counsel for the respondent 
contends that leave to appeal cannot be 
granted unless it is prayed for in the me- 
morandum of appeal nor after the expiry of 
limitation. But with this contention— 
though it again raises a point of some dif- 
ficulty — I am not prepared to agree as at 
present advised. 

Coming now to the merits of the case it 
appears that the process serrer went on the 
14th of January to the place where the ap- 
pellant is alleged to reside. He reported 
that, on knocking at the door, a man used 
to come out, go back into the rooms, return 
and state that the appellant was not to be 
found. He, therefore, inferred that the ap- 
pellant was evading service deliberately 
and craved permission to take action under 
the terms of O. V, r. 17. On the 20th the 
Court ordered him to take action under the 
terms of 0. V, r. 17, and affix the summons 
to the door of the appellant’s alleged resi- 
dence, This was done on the 2l8t and on 
the 22nd the appeal was heard and dismiss- 
ed in default. 

Counsel for the appellant contends, firstly 
that 0. V, r. 17, Civil Procedure Code, 
could not be invoked as the appellant bad 
filed the appeal through Counsel and, 
therefore, there was a person available on 
whom service could be effected. 

The learned Counsel for the respondent 
contends that the engagement of Counsel 
had terminated with the original hearing 
of the appeal, but, under the terms of 
O. Ilf, r. 4 (2), the appointment was not 
terminated until leave of the Court had 
been obtained on a writing signed by the 
client or Pleader or until all proceedings in 
the suit were ended. Order III, r, 4(3) 
shows that the mere hearing of the appeal 
does not conclude the authority of the 
Pleader. Secondly, it is contended that if 
service was duly effected under 0. V, r. 17, 
Civil Procedure Code, yet no sufficient time 
was allowed to elapse from the date of the 
affixation of the process on the door of the 
appellant and the date of the hearing of the 

j 

In my opinion it is unnecessary to decide 



260 BIWAN OHAND-PiBUA NAKB V. fiAU BiS-tTTAM BHiMD. 136 I. O. 


the first point as the appellant must suc- 
ceed on the second. The law does not pro- 
yide that on proof that a person is evading 
service of summons he should be treated as 
served. On the contrary it provides another 
way of service of summons. This clearly 
implies that sufficient time must elapse 
between the service ordered and the time 
of the hearing of the appeal in order to 
furnish the person room for repentence. 
Therefore, it follows that an adequate time 
must be allowed from the date of the serv- 
ice and the hearing of the appeal. The 
learned Oounsel for the respondent contends 
that it was never argued before the learned 
District Judge, that one day was not suffi- 
cient in the circumstances of this case. 
This is so no doubt, but it seems to me 
that one day must obviously be held to be 
inadequate until special circumstances are 
shown that it was adequate. 

I, therefore, accept the appeal and restore 
the appeal and direct the learned District 
Judge to dispose of it according to law. In 
the circumstances I make no order as to 
the costs of this appeal which will be borne 
by the parties. 

A. Appeal allowed. 


LAHORE HIGH COURT. 

Second Oivil Appeal No. Iif54 
of 1926. 

October 30, 1539. 

Addison and Bhidb, JJ. 

DIWAN OHAND PARMA NAND— 
Dbfbndints — Appellants 
versus 

RAM DAS UTTAM OHAND— 
Plaintiffs — Rbspondbnts. 

Contract Act (IX of 187 S), s. 251 — Partnership — 
Adjustment of firm debt towards private debt sf 
partner, whetner binding on firm— Absence of pre- 
judice— Court holding adjustment illegal-Interfer- 
enot in second appeal — Civil Procedure Code (Act V 
of 1908), s. 100. 

WherA a partner in the plaintiff-firm owes a 
certain sum to the defendant-firm and gets hia 
liability cancelled by cancelling the debt due by 
the defendant-firm to his firm, such adjustment 
doea not necessarily amount to a fraud and in the 
absence of proof of fraud or prejudice it 
is binding on the plaintiff-firm. Sheikh 
Ibrahim v. Rama Iyer (2), Mannava Anapur- 
nammay.U. Akayya (3), Palaniappa Chettiar v. 
VeerappaChettiar (i), Annamalai Chetty v. Annamal 
Chetty (5), Modi v.Nidha (6j and Veerasawmi Naicker 
r.Ibrahimsa Romther (7), relied on. Baikunta Nath 
v.Hara Lai (1), explained, fp. 261, col. 2.] 

In such a case the Court errs in law if it holds 
that such a mere act of adjustment, in the absence 
of proof of fraud or prejudice to the plaintiff-firm, 
is prejudicial to the plaintiff-firm and it is open 
to the High Court to interfere in second appeal, 
[ikid.] 


Second Appeal from a decree of 
the District Judge, Shahpur, dated the 
let May, 1826. 

Lala Badri Das, R. B , for the Appellants. 

Mr Nanak Chand, for the Respondents. 

Judarment.— The plaintiff- firm con- 
sisting of three partners, Ram Das, Uttam 
Ohand and Bashi Ram, sued the defendant- 
firm for Rs. 2,000 balance due on certain 
transactions between them. The trial 
Court decreed the sum of Rs. 68-10-9 with 
proportionate costs in favour of the plaint- 
iff-firm and dismissed the rest of the claim 
with costs to the defendant-firm. There 
was an appeal by the plaintiff firm to the 
District Judge who granted a decree for 
Rs. 1,559-7 3 with proportionate costs of 
both Courts, Against this decision the 
defendant-firm has appealed. 

The lower Appellate Court allowed in 
addition to what was allowed by the trial 
Court an item of Rs, 1,278-12 6 plus interest 
on that item, and the appeal is confined to 
the dispute about this item and its interest. 
Bashi Ram was an active partner and, in 
fact, manager of the plaintiff-firm. He 
owed Rs. l,278-12-6 to the defendant 
firm while the defendant-firm owed the 
plaintiff- firm that amount. At the request 
of Bashi Ram his liability to the defendant- 
firm was cancelled by his cancelling the 
liability of the defendant-firm to the 
plaintiff-firm. This was held to be a good 
transaction by the trial Court. It further 
found that llashi Ram had been giving 
other discharges like that disputed in the 
present case. It also found that there was 
DO evidence that this act was done mala 
fide or to the prejudice of the plaintiff-firm 
or in fraud thereof. On appeal the learned 
District Judge also held that Bashi Ram had 
been settingoff items in this way in other 
cases but considered that that did not affect 
the merits of the present case. He purport- 
ed to follow 9 Ind. Cas. 116 [Baikunta Nath 
V. Hara Lai (1),J and, though there was no 
evidence of prejudice to the plaintiff-fiim, 
he held that the fact that the other co-part- 
ners had been prejudiced by the amount 
due to the firm having been credited to the 
private account of one of the partners was 
obvious enough and required no proof. He 
has thus assumed that such an act would 
be always prejudicial to the partnership. 

There are numerous authorities which 
show that payment to a partner is a valid 
payment to a firm, while a release by a 
partner is also valid; the other partners are 

'J) dIad.Oas. 116; 130. L. J. 234 
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bound by suoh acts unless there has been 
fraud or collusion. In Sheikh Ibrahim v. 
Rama Iyer (2), it was held that payment to 
one of several joint creditors would not 
operate ss a payment to all the creditors if 
the payment was fraudulently made to one 
and not for the benefit of all. In this 
ruling the general principle was assumed 
that such payments are valid but it was 
held that they would not be valid if there 
was fraud or if the payment was obviously 
for the benefit of one. In Mannava Anapu- 
mamma v, U. Akayya (Jj, the general 
principle is enunciated that one of several 
payees of a negotiable instrument can give 
a valid discharge of the entire debt with- 
out the concurrence of the other payees. 
In Palaniappa Chettiar v. Veerappa Chet- 
tiar (4), it was held that a partner can 
release a partnership claim and that the 
surviving partners have a right to do so 
after the death of a partner. It was further 
held that, if such a release by a partner is 
fraudulent, the other partners can avoid it 
and seek to recover their share of the 
released debt, but that the legal representa- 
tives of the deceased partner cannot do so, 
as suoh a right is personal to the partners. 
It is clear from these authorities that a 
partner has authority to release debts and 
to give receipts for the debts of a partner- 
ship. In 52 Ind. Oas. 456 [Annamalai 
Chetty V. Annamalai Chetty (5)\ it was held 
that a partner was competent to give a 
valid discharge of a debt due to the 
partnership even after its (dissolution. In 
54 Ind. Oas. 272[Hodi v. Nidha (6)J it was 
held that where payment had been made 
to one partner the firm could not sue for 
the debt. 

In 1 Ind. Oas. 200 [Veeraswami Naickerv. 
Ibrahimta Rowther (7)], it was held that the 
general rule was that a partner could give a 
valid dischargeof a debt due to the partner- 
ship, but that rule did not apply if the dis- 
charge so given was in fraud of the aggriev- 
ed partner or was the result of collusion 
between the partner giving the discharge 
and the debtor. 

Reliance however was placed.by the other 
side, on 9 Ind. Oas. ll9{Baikunta Nath v. Hara 
Lai (1)J. It was held there that one partner 

(2) 10 Ind. Cas. 874; 35 M. 685; 21 M. L. J. 508; 
(ikl) 1 M. W. N. 442. 

(3) 19 Ind, Cas. 12; 36 M. 544; 13 M. L.T. 268;24 
M. L. J. 333 (F. B.) 

(4) 44 Ind. Oas. 466; 4l M. 446; 34 M. L. J. 41. 

(5) 52 Ind. Cas. 456; 10 L. W. 67. 

54 Ind. Oas. 273; 10 P. W. R. 1920; 29 P. L. R. 

( 7 ) 1 Ind. Cas. 200; 5 M. L. T. 209; 19 M. b. J. 
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could not discharge a separate debt of his 
own by setting it off against a debt due to 
his firm, to the prejudice of his co-partners. 
If this authority be accepted it still does 
not help the respondent’s firm. It must 
be proved that the act of setting-off was 
fraudulent, or collusive, or done to the 
prejudice of the plaintiff-firm. Such an 
adjustment may be in many cases a matter 
of convenience. In itself it does not neoes' 
aarily amount to a fraud and does not 
necessarily prejudice the plaintiff-firm. 
There is no evidence that there was any 
fraud or that there has been any prejudice 
to the plaintiff-firm by the fact that Bashi 
Ram, one of its members, set off bis debt 
against the sum in question. Further, 
seeing that a partner can give a valid dis- 
charge of a debt due to a partnership and 
can even release it, provided there is no 
fraud, there seems to be nothing against 
suoh an adjustment as has taken place in 
the present case provided again that there 
has been no fraud or prejudice to the 
plaintiff firm. It would have been easy for 
Bashi Ram to have collected the debt due 
to the plaintiff-firm from the defendant- 
firm and then to have paid the money back 
to it in adjustment of his own debt. On 
the authorities such a transaction would be 
valid, always assuming the absence of fraud 
and prejudice to the partnership. Itsecina 
unnecessary to demand the double trans- 
action and to hold that the single transec • 
tioD is illegal. 

Clearly it is open for us on second appeal 
to interfere as it is obvious from the judg- 
ment of the District Judge that there was 
no proof of any fraud or prejudice to the 
plaintiff-firm. He erred in law in holding 
that the mere fact of the adjustment in 
question having taken place was prejudicial 
to the plaintiff- firm. 

For the reasons given we accept the 
appeal, set aside the order of the District 
Judge and restore the order of the trial 
Judge, decreeing a sum of Rs. 68-10-9 with 
proportionate costs on that sum and dis- 
missing the rest of the claim with costs to 
the defendant-firm. The appellant-firm 
will also have its costs in this Court and in 
the lower Appellate Court. 

A, Appeal allQwed. 
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l^AHORE HIGH COURT. 

Matrimonial Petition i^o. 12 of 1929. 

July 14, 1930. 

OURBIB, J. 

Mrs. GLADYS SEINAPATTI— Pbtitionbe 
versus 

SEINAPATTI— Rbspondbnt and 
Musammat RANI — Oo-Rb‘5Pondbnt. 

Divor$e Act (IV of 1869), 8. lO-’Hindu marrying 
English wife in England — Subsequent marriage of 
Hindu wife in India — Petition by English wife for 
divorce — 'Bigamy with adultery'— -'Marriage with 
another woman with adultery' — Petition for divorce — 
Wije'a right to costs. 

The reeptndent, a Hindu, married the petitioner, 
a Ohriatian lady, hy license at Manchester. After 
living with the respondent for some time in India the 
petitioner returned to England and the respondent 
married a Hindu lady in India by a Hindu form of 
marriage and had a son by her. The petitioner sued 
for dissolution of marriage : 

Held, (1) that the petitioner’s marriage* with the 
respondent having been celebrated in England was 
a valid Christian marriage, despite the Indian domicile 
of the husband. Chetty v. Chetty (1), R v. Hammer- 
smith Registrar of Marriages Mir Anwar-ud-Din, Eu- 
parte (2), Brinckley v. Attorney -General (3) and 
Thapita Peter v. Thapita Lakshmi (4), referred to. 
[p.262, col. 2 ] 

W that the respondent, however, being a Hindu 
was not precluded from marrying a second wife in 
^adia dmring the life-time of the first and the 
petitioner was not entitled to divorce on the ground 
that the respondent had committed ‘bigamy with 
adultery*, [p. 263, col 2.] 

(3) that the petitioner was, howerer, entitled to a 
decree for dissolution of marriage on the ground of 
the respondent’s ‘marriage with another woman with 
adultery’, [ibid.] 

Where the wife is the petitioner and is successful 
in her suit, her husband will, as a matter of course, 
bo ordered to pay her costs, [p. 264, col. ].] 

Petition under 8. lO, Indian Divoice Act, 
(XVII of 1869), for dissolution of mar- 
riage. 

Mr. M. C. MahajaUf for Mr, D. C. Ralliy 
for the Appellants. 

Mr. Kahan Singh, for the Respondents. 

Judgment.— This is a petition by the 
wife Mrs. Gladys Seinapatti for dissolution 
of her marriage. The petitioner then 
Gladys Wainwright married the husband 
Seinapatti son of Kahan Singh by license 
at the Church of St. Luke's Oheetham, 
, Manchester, on the 13 th of May, 1922. They 
cohabited in Manchester and finally in 
4mrit6ar until the 6th of January, 1924, 
when Mrs. Seinapatti returned to E a gland, 
in consequence, as she alleges, of her hue 
band's cruelty and harshness. Since that 
time the parties have not lived together. 
She claims divorce on the ground that in 
1925, her husband Sainapatti went 
through a form of a marriage with the 
co-respondent Musammit Rani and was 
thereby guilty of bigamy and farther 
that the respondent and the co-respondent 


had since that date of the second mairiage 
lived and cohabited together, as hiwband 
and wife and committed adultery with 
other in consequence whereof a male child 
had been born in Amritsar. She denied 
any collusion or connivance. 

The facte are admitted by Ssinapatti, 
who is now residing at Behrampur. He, 
however, urged that be had been agreeable 
to the petitioner going to England and 
had given her about Rs. 3,000 for the jmr- 
pose and had gone to Karachi to see her 
off Subsequently he went to Manchester 
to bring her back to India and had been 
supplying her with funds there. She, 
however, refused even to see him or to 
return to him at Manchester. He accord- 
ingly returned to India and married 
Musamrnat Rani early in 1925, by a Hindu 
form of marriage and has since been living 
with her as husband, first at Amritsar and 
then at Behrampur. He has had by her a 

son, now aged four years. .... 

Tnis Court clearly has jurisdiction, as the 
wife takes the domicile of her husband and 
the last place where the parties resided 
together was Amritsar. ^ 

The question is whether there is good 
ground for granting a decree. As will be 
seen from the petition, the petitioner 
based her claim on the ground that the 
respondent had committed bigamy with 
adultery with the co-respondent Musammat 
Rani. It was also urged that if the re- 
spondent’s marriage with Mueammat Rani 
was not held to be bigamous, the Petitioner 
could claim divorce under s. 10 of Act (IV 
of l86‘J), on the next ground, viz., marriage 
with another woman with adultery. Now, 
there is no doubt that the petitioners 
marriage with the respondent having been 
celebrated in England was a valid (Jhiis- 
tian marriage, despite the Indian domicile 
of the husband. The validity of the 
marriage, is clear, in view of the authori’ 
ties that have been cited, viz., CMity v. 
Ohztiy (I) and Bv. Eammersmith Registrar 
of Marriages Mir Anwar-ud-Din, Ex parte 
(2) In Brinckley v. Attorney General (3), 
B case in which the marriage of a British 
Bubjeot with an Iriah domicile of origin, 
contracted with a JapaneBe woman in 
Japan, was recognised as valid, the ques- 
tion of what constituted a “Ohnstian 
marriage or marriagin Ohrietendom was 

(1) (1909) P. D. 67; 78 L. J.P. 23; 99 L. T. 885; 25 

B.210; 115L.T, 
L S. J. 130; 33 T. 

2; 62 L. T. 9ll 


(2) (l917)'lK.B. 634;86L. J K 
682;^ 8l J. P.49; 15 L. Q. R. 83; 6 
L R 78 

'(3):(18’90) 16 P. D. 76; 59 L. J. P. ^ 
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disoossed, and it was bald that the idea 
which has to be expressed w^s this —that 
the only marriage reoogaised in Ohriatian 
ooantries or in Ohristeadom is the marriage 
of the exclusive kind. As was remarked in 
Thapita Peter v. Thapita Laktkmi (4). “the 
idea of the union of one man and one 
woman to the exclusion of others is present 
in it." 

Thus it is clear that in Baglaad the law 
would hold that the respondent by going 
through a Hindu form of marriage with the 
cc-respondent had committed bigamy and 
having cohabited with her and having had 
issue had committed adultery. The Indian 
Divorce Act of 1869, does not define either 
bigamy or adultery. “ Bigamy with adul* 
tery " is defined in s. .3 (7). as meaning 
“ adultery with the same woman with 
whom the bigamy was comnnitted" Ac- 
cording to Rayden on Divorce, page 
86, Second Edition, 

Bigamy was defiaed as th© marriage of any 
person during the life of the former husband or 
wife, whether the second marriage shall have taken 
place within his Majesty’s Dominions or elsewhere.’* 

This presupposes that the first marriage 
must be subsisting. The question, how- 
ever, remains whether in ladia the te^ond 
marriage contracted by the respondent cau 
be held to be bigamous. No authority has 
been cited before me on this point In 
discussing the expression “ marriage wi h 
another woman ”, Rattigan in his L\w of 
Divorce in India at page 24 writes as fol- 
}ow& : — 

“ Under the Indian Penal Code (s 494) a person 
who contracts a marriage during the life of a former 
husband or wife ‘does not commit the offence of 
bigamy ’ if such husband or wife, at the time of the 
subsequent marriage shall have been continually 
absent fro a such person for the space of seven 
years, and shall not have been heard of by such 
person as being alive within that time, provided that 
the person contracting such subsequent marriage 
shall, before such marriage takes place, inform the 
person with whom such marriage is contracted of 
the real ^ state of the facts so far as the same are 
within his or her knowledge”. 

Unier such circumstaaces a mau wh^, 
during the life of his wife, marriaa another 
woman does not commit bigamy. But if, 
after such second marriage, he cohabits 
with such woman, or (apparently) commits 
adultery with any other woman, the wife is 
entitled, under s. 10 of the Act, to app^y for 
a dissolution of marriage just as she would 
have been entitled to apply had the husband 
been guilty of ’bigamy with adultery*. 

From this apparently it would follow 
that to constitute bigamy the second mar- 
riage must be such as would render the 
psrsoQ oootractiafl' it lisblo for poaisboisut 

(4)1TM. S35 Atp.Sil. 


under the Indian Penal Code. In the pre- 
sent case the respondent being a Hindu 
would not in this country bo precluded 
from marrying a second wife during the 
life-time of the first, and I am, therefore, 
of opinion that it is doubtful whether his 
marriage with Muiammat Rsni could be 
held to brine; him within the scope of s. 
494, Indian Penal Code, as the marriage 
would not be void by reason of its taking 
place during the life of his first wife. I 
am, therefore, of opinion that the petitioner 
cannot claim divorce on the ground that 
the respondent has committed bigamy with 
adultery 

As regards the divorce on the ground of 
the respondent’s marriage with another 
woman with adultery, it appears to me that 
the petitioner has a valid ground for claim- 
ing dissolution of marriage. Though as 
already noted, “ bigamy with adultery" 
is specifically defined as meaning adultery 
with the sime woman with whom the 
bigamy wss committed, " marriage with 
another woman with adultery " is not de- 
fined. The definition contained in s. 3 (8) 
merely deals with “ marriage with another 
woman " which is defined as meaning, 

“ marriage af any person being married to any. 
other porson during the life of the former wife, 
whether the second marriage shall have taken place 
within the Dominions of his Majesty er elsewhere ” 

Rattigan in his commentary in the pas- 
sage already cited remarks that if a man 
afcfr such second marriage oohabiis with 
such woman, the wife is entitled to apply 
for dissolution of marriagejustasshe would 
have been en it!ed to apply if the husband 
would have bsan guilty of " bigamy with 
adulte’y N j authority is cited by him 
but it seems reasonable to suppose that that 
was the meaning and intention of the Legis- 
lature when differentiating between 
“ bigamy with adultery " and “ marriage 
with another woman with adultery ", 

In the present case there appears to me 
not the least ground for thinking that 
there is either ollusion or connivance on 
the part of either the petitioner or the 
respondent. 1, therefore, hold that the 
petitioner has established that she is en- 
titled to a decree for disaolntion of her 
marriage with the respondent on the 
ground of his marriage with the co-re- 
epondent with adultery. I accordingly 
grsut her a decree nisi. 

As regards the question of costs, it is 
urged that in the circu nstanoes of the 
case the respondent should not be ordered 
to pay the costs. Bat as Rattigan pointed 
out at page 369, 
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“Where the wife is the petitioner and is aucoeesful 
in her anit, her huaband will, as a matter of courae, 
be ordered to pay her coata.” 

I, therefore, direct that the respondent 
pay the petitioner’s costs. 

A. Order accordingly. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1114 of 1930. 
May 19, 1931. 

BfiOASWAT AND JOBNSTONB, JJ. 

GANDA RAM — Plaintiff — 
Appellant 
versus 

MUNSBI RAM and anothbr — 

DBFBNDANTe — R bSPONDBNTS. 

Limitation Act (IX of 1008), Sch. I, Arts, m, US — 
Co-owntrs— Redemption by o?ic co-owner — Suit by 
others— Article applicable — Adverse Possession-Start- 
ing point of limitation. 

A co-owner who redeems a mortgage becomes a 
charge-holder and not a mortgagee and a suit by the 
other co-owners against him foi possession is governed 
by Art. 144 and not by Art. 148 of the Limitation Act. 
Tne possession of the redeeming co-owner does not 
become adverse to the other co-owners from the date 
of redemption but becomes adverse only when he does 
any unequivocal overt act showing his intention to 
hold adversely to the other co-owners, fp. 265, col. 

Second Appeal from a decree of 
the District J udge, Qurdaepur, dated the 
18th March, 1930. 

Mr. Fakir Chand, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

Broadway. J.— On the 26th April, 
1923, one Munsbi Ram obtained a decree 
against Vaishno Das for Rs. 2,000. In 
execution of this decree he got attached, 
and brought to sale, one-fifth of three 
houses Nos. 826, 806 and 507 and a site 
bearing number 837. Oandu Ram and Hira 
Lai raised objections to the sale of these 
properties on the ground that the proper- 
ties were ancestral and not liable to be 
sold. Their objections having been dis- 
missed, on the 2nd November, 1927, they 
instituted a suit for a declaration to the 
effect that the houses attached and sold 
were ancestral qua them and, therefore, not 
liable for the decree passed against Vaishno 
Das. 

The trial Court dismissed the suit, hold- 
ing that the plaintiffs had failed to prove 
their allegations. On appeal, the learned 
District Judge came to the conclusion that 
house No. 806 was ancestral as also was the 
site bearing No. 837. House No. 826 
found to be the property of Rallia Ram, 
father of Vaishno Das, to which the' plaint- 
iffs had no right whatever, with regard to 
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house No. 507 it was held that the plaintiffi 
had failed to prove that their common 
ancestor Maghi Ram had ever possessed the 
same.and that it had as]a matter of fact beep 
proved that the house had at one time 
belonged to one Dhaunkalys Mai who had 
gifted, half of it to one Kahna Jhiwar and 
the remaining half by Will to Rallia Ram 
andNathu, uncle of the plaintiff Ganda 
Ram and father of Hira Lai (now deceased). 
That portion of the bouse, which bad been 
demised to Rallia Ram and Nathu, was 
under mortgage to Imam Din who was in 
possession thereof. Inasmuch as the 
mortgagee was in possession, the legatees 
were unable to obtain possession so long 
as the mortgage subsisted. Rallia Ram 
brought a suit for possession by pre-emp- 
tion of that half of the house which had 
been gifted to Kahna Jhiwar and obtained 
a decree in due course. Half of this house 
No. 507 clearly belonged to Rallia Ram 
alone. Qua the half of which Rallia Ram 
was one of the two legatees, it appears 
that the said Rallia Ram paid Imam Din, 
the mortgagee the sum of Rs. 60 due under 
the mortgage and obtained exclusive 
possession of the same. He was 
thus in exclusive possession of the 
entire house (No. 507) of 
which be was the sole owner of half and 
a co-owner with Nathu of the redeemed 
half. Having come to this finding the 
learned District Judge held that, inas- 
much as Rallia Ram had redeemed the 
mortgage, be was a charge-holder qua that 
portion of the house which he had redeem- 
ed, and that Nathu was not entitled to 
poBsession until such time as be paid up 
his share of the mortgage money. He pro- 
ceeded to find that Rallia Ram’s possession 
having been exclusive from that date of 
the redemption and Rallia Ram having 
done various overt acts advertising his 
exclusive ownership ef this property, 
Nathu’s descendants were barred from 
advancing any claim to the share that 
otherwise would have devolved on their 
ancestor Nathu. He accordingly di^issad 
the claim advanced by the plaintiffs qua 
this houBe(No. 507). He also noted at the 
end of his judgment that house No. 80/. 
which was in the possession of the plaint- 
iffs, was ancestral. 

Against this decision Ganda Ram alone 
(Hira Lai having died) has preferred a 
second appeal to this Court, and it has 
been urged by Mr. Fakir Chand on his 
behalf that the view taken by the learned 
District Judge is wrong, has alsaohjsctv 
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ed to tUe declaration noted at the end of the 
learned District Judge’s judgment qua 
house No. 807. This note does not appear 
in the decree, and I do not think it neces- 
sary to refer to it further. 

So far as house No. 826 is concerned, the 
findings are findings of fact which cannot 
be re-opened in second appeal and the 
same applies with regard to house No. £06 
and the site bearing number 837. 

There remains the question of house No. 
507. Mr. Fakir Ohand’s argument has been 
that, when Rallia Kam paid off Imam Din 
he stepped into Imam Din’s shoes, and 
must, therefore, be regarded as a mortgagee 
and that, therefore, Art. 14 j applied and 
the appellant’s claim to be a co-owner of 
the redeemed portion of this house was 
within limitation. Mr. Shamair Ohand 
has contended that, when Rallia Ram 
redeemed the mortgage, he did not become 
mortgagee but was a charge-holder and 
that, therefore, Art. 148 did not apply, the 
relevant Article being Art. 144. Mr, Fakir 
Ohand’s contention is based on certain 
authorities of the Allahabad High Court. 
These authorities have been considered by 
practically all the other High Courts in India 
which have taken a different view — a view 
that has been accepted by a Division Bench 
of this Court in Jhandu v. Nur Muham- 
mad (1) decided on the 18th February, 1931. 
In these circumstances I must hold that the 
view taken by the learned District Judge 
that Rallia Ram was a charge holder and 
not a mortgagee was correct. 

The question , however, for determination 
is the date from which time should begin 
to run. On this point there was a certain 
amount of conflict in the authorities of 
this Court. The former view taken in 
three cases by three Judges sitting alone 
was that time began to run from the date 
of the redemption — a view that did not 
find favour with the Division Bench in 
Jhandu v. Nur Muhammad (1) where it 
has been held that the co-owner out of 
possession is still a co-owner and that the 
possession of his co-owner cannot be 
re|(arfled as adverse unless and until the 
said co owner in possession can prove some 
clear and unequivocal overt act showing his 
intention to hold adversely to the other 
co-owner. This, in my opinion, is the 
correct view. 

The learned District Judge in his judg- 
ment has considered that Rallia Ram did 
certain overt acts which evinced his inten- 

(1) 135 Ind.Oas. 506; 32 P. L. R. 622; A. I. R. 1931 
744; 12 Lah. 671; Ind. Rul. (1932) Lah. 106. 
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tion to assert his sole ownership. These 
oveit acts, however, were not enumerated 
in the judgment; and, on being asked what 
they were, Mr. Shamair Chand found it 
impossible to refer to any with the excep- 
tion of an entry in the khana ahumari papers 
of 1917 in which Rallia Ram is shown as 
the sole owner. He also referred to cer- 
tain leases which Rallia Ram had been 
executing since 1905 in which he had 
described himself as the sole owner. Not 
one of these leases appears to have been 
registered, and it is perfectly clear that 
knowledge of the contents of these leases 
cannot be attributed to Nathq or bis des- 
cendants, Eo that any allegations made in 
these leases cannot, in my judgment, be 
regarded as overt assertions of a denial of 
a CO sharer's rights. 

The next point made was that the plaint- 
iffs themselves in this suit claimed that 
this particular bouse was ancestral and had 
devolved on them from Magbi Ram. It 
has been urged that had Nathu or any 
of his descendants been aware of their 
rights in this house they could not possib- 
ly have alleged that this house had ever 
belonged to their common ancestor Maghi 
Ram. The want of knowledge on the part 
of Nathu and his descendants cannot, in 
my opinion, be regarded as an overt act on 
the part of Rallia Ram which would entail 
the starting of limitation against them. In 
these circumstances it seems to me that 
the view taken by the learned District 
Judge with regard to this particular house. 
No. 507 is incorrect, and that the appellant 
must be held to be the owner of half of 
that portion of the house (No. 507) which 
had been redeemed by Rallia Ram from 
Imam Din and their share, therefore, is 
not liable to be attached and sold under the 
decrees against Vaisbno Das In the 
circumstances of the case I would leave the 
parties to bear their own costs in this 
appeal. 

Johnstone, J.— I agree. 

A. Appeal accepted. 


LAHORE HIGH COURT. 

Second Oivil Appeal No. 1222 of 1927. 
December 4, 1931. 

Sbadi Lal, 0. J., AND Hilton, J. 

N ATH A— Plaintiff— Affhllant 
veraua 

OANESH SINQH and otbbbs— Dbfbndants 
— Rbsponbbnts. 

Cuatomary Law (Pvnf«b)—AttachtMnt,v/hethtrgivtt 
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taui€ of aoUon to rtv^rstoiun for doclaratory suit — 
Suit ho fore aale— Findings, whether res judicata— 
Alienation of ancestral property for trade, validity 

ere attachment does not amount to an infringement 
of the rights of the reversioners, and cannot furnish 
the latter with a cause of action for a suit for a 
declaration that the attachment shall not affect their 
reversionary rights. Therefore, the sons of the 
judgment-debtor cannot, before the sale bring a suit 
objecting to the attachment of the property and any 
finding in such a suit that there was no necessity 
would not operate as res judicata, Chet Ram v« 
Spedding A Co,, Ltd, (1) and Shib Deo Singh y, Uttam 
Singh (2), relied on. [p. 266, col. 2.] 

It cannot be laid down as a hard and fast rule that 
ancestral property can never be alienated bv an 
agriculturist for the purpose of providing 
funds for trade or business. The decision in each 
case must depend upon in its own facts. Santa 
Singh v. Waryam Singh (3), explained, Mohamad 
Hassan-^d-din v. Saif AH Shah (4), and Taj Din v, 
DuU (.')), relied on. fp. 267, col. 1.] 

Second Appeal from a decree of the 
Additional District Judge. Jullundur at 
Ludhiana, dated the 12th February, 1J27, 
reversing that of the Subordinate Judge, 
Third Olaes, Jullundur, dated the 11th 
October, 1926, 

MessrSo Achhru Ram and N, C, Mehra^ 
for the Appellants. 

Lala Durga Das, R. B., for the Res- 
pondents. 

Shadl Lai, O. J.-On the 2l8t Feb- 
ruary, 1921, one Qanesha Singh a Jaf, ob- 
tained a decree for a certain sam of money 
against Atma Ram another Jat, and in 
execution of that decree he attached a 
house and an open site belonging to the 
latter. The judgment-debtor’s sons, Ujagar 
Singh and Natha, unsuccessfully objected 
to the attachment, and then brought an 
action for a declaration that they were the 
owners of the property attached by the 
decree-holder, and that the attachment was, 
therefore, invalid. They also added an 
alternative prayer that the property being 
ancestral was not liable to be sold in exe- 
cution of a decree, because the money, for 
which the decree was obtained, was not 
raised for any legal or valid necessity. 
That suit was dismissed on the ground that 
the plaintiffs had failed to prove that the 
property belonged to them and not to the 
judgment-debtor, and the judgment of the 
trial Oourt was confirmed on appeal. 

After the dismiesal of the suit, the prop- 
erty was sold on the 21st August, lb25 
and this sale was attacked by Naths, one 
of the sons of the judgment-debtor, on the 
ground that there was no necessity to 
justify the alienation. The suit jbrought 
by him to protect his reversionary rights 
has been dismissed on two grounds (1) 
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that it is barred by the rule of res judieataf 
and (2) that the alienation was for neces- 
siiy, and consequently binding upon the 
reversioners. 

The decision of the learned District 
Judge on the fin t point cannot be sustained. 
In the first place, it is clear that mere 
attachment does not give the reversioner a 
right to bring a suit for a declaration that 
it eha 1 not affect his reversionary rights. 
As laid down in 74 Ind. Cae. 479 [Chet Ram 
V. Spedding & Co., Ltd. (1)], a mere attach- 
ment infringes the rights of only the judg- 
ment-debtor and has the effeot of placing 
the property attached in custodia legis. 
It does not amount to an infringe- 
ment of the rights of his reversioners 
and cannot furnish the latter with a 
cause of action for a suit for a declaration that 
the attachment shall not affect their reversion- 
ary rights. This view has been endorsed by 
a Division Bench in 78 Ind. Oas. 921 
[Shib Deo Singh v. Uttam Singh (2)] It is, 
therefore, clear that the sons of the judg- 
ment-debtor could no !; before the sale in 
dispute, bring a suit objecting to the 
attachment of the property, and any find- 
ing on that point would have been wholly 
unnecessary for the decision of the former 
suit. Moreover, neither the Oourt of first 
instance nor the District Judge decided 
that case on the ground that the attachment 
infringed the reversionary rights of the 
then plaintiffs. The rule of res judicata 
does not, therefore, operate as a bar to the 
present action. 

Coming now to the question of necessity, 
we find that the judgment debtor, Atma 
Ram, had gone to Vancouver and engaged 
in trade there. He borrowed the money 
from Oanesha Singh, who too was in 
Vancouv’er at that time, and used it for the 
purposes of trade. The learned District 
Judge finds that Atma Ram bad not fol- 
lowed the profession of agriculture for 
many years and had been ‘living out of 
India and carrying on trade and sending 
money to bis eons” in India. It must be 
remembered that it was only a house with 
the land attached to it which was sold in 
execution of the decree obtained against 
him, and his agricultural land was neither 
attached nor sold. In these circuinstances 
the learned District Judge was justified 
in holding that the money borrowed for 
carrying on business constituted a valid 
necessity. Our attention has been invited 

(1) 74 Ind. Oas. 479j 5 Lah. L. J. 234; A. I. R. 1924 
Lf^. 52. 

(2) 78 Ind Cas. 926; 1 Lah. Oas. 90; A. L R. 1925 
Lah. 84. 
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to the judgment in Santa Singh v. Waryam. 
Singh (3), in which it was decided that an 
alienation of an ancestral land in lieu 
of money borrowed for the purposes of 
carrying on a trade is not an alienation for 
a neceesaiy purpose; and it was observed 
that the “village custom would not lo.)k 
with favour upon the conversion of a 
Jat agriculturist into a sbop-keeping 
trader”. But as pointed out in Mohamad 
Hassan-ud Din v. Saif Ali Shah (4) the 
judgment in Santa Singh v. Waryam Singh 
(3) was not intended to lay down that under 
no circumstances could a member of an 
agricultural tribe alienate ancestral prop' 
erty for the purposes of engaging in trade. 
The same view was taken in 95 Ind. Cas. 
433 [To; Din\. Dula (5). J 

It would be unreasonable to suggest that 
an agriculturist should not improve his 
financial position by starting an industry 
or engaging in trade, and that he should 
in no case, be allowed to alienate his an- 
cestral property in order to finance his 
business. No hard and fast rule can be 
laid down that ancestral property can 
never be alienated for the purpose of 
providing funds for trade or business. 
The decision in each case must depend 
upon its own peculiar facte, and having 
regard to the circumstances mentioned 
above and to the fact that the son, who 
has brought the present suit, has himself 
benefited from the earnings of the trade 
carried on by his father, I consider that 
the money borrowed by the latter consti- 
tuted a valid neceesity for the sale of the 
house. 

I would accordingly affirm the decree 
of the learned District Judge and dismiss 
the appeal with costs. 

Hilton, J.— I agree. 

A, Appeal dismissed. 

a 24 Ind. Oae. 361; 19 P. R. 1915; 207 P. L. R. 
; 147 P. W. R. 1914. 

(4) 74 Ind. Oas. 451; 4 L. 122; 5 Lah. L. J. 246; A. I. 
R. 1924 Lah. 41. 

(5) 95 Ind. Oas. 433; A. I R. 1926 Lab. 515. 


LAHORE HIGH COURT. 

Mieoellanoous Second Appeal No. 159 
of 1931. 

January 12, 1932. 

Bboadwat, j. 

SHAEAR KHAN— Insolvbnt 
— Appbllant 

VCT 8XLS 

SANMUKH SINGH and otbbbs 
Obbditobs — Rbsfonsbnts. 

Provincial Insolvency Act (F of 19t0), s, 6S— Civil 
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Procedure Code {Act V of 1908), O. XXI — Sale by 
Official Receiver— O. XXI, applicability of — Objection 
by insolvent — Limitation. 

The rules laid down in the Oivil Procedure Oode, 
regulating sales under that Code are not applicable 
to sales by Official Receivers in insolvency proceed- 
ings. Sale by the Official Receiver is not, therefore, 
irregular merely because it was held at his office and 
not at the spot, [p 268, col 1 ] 

Though an insolvent who is aggrieved by an act 
of the Receiver is entitled to move the Court under s. 
68, Provincial Insolvency Act, he must take action 
within the period prescribed by the proviso to that 
section, [i6id.] 

Miacellaneou) Second Appeal from an 
order of the District Judge, Jhelum, da ed 
the i2th November, 1930, reversing that of 
the Senior Subordinate Judge, Jhelum, 
dated the 6th December, 1929. 

Mr. Ghulam Mohy ud-Din, for the Appel- 
lant. 

Mr. B. A. Cooper, for the Respondents. 

JudSfinAlit. — One Shakar Khan was 
adjudicated an insolvent in September 
19i8 His property, therefore, vested in the 
Official Receiver who took possession of it 
and apparently, on the 3rd April 1929, sold 
certain land and a house at his office in 
Jhelum, the purchaser being one Feroi 
Khan. On the 30th August 1929, the 
insolvent Shakar Khan filed an ap- 
plication in the Court of the Insolyency 
Judge objecting to the sale on the ground 
that it had been held at the office of the 
Official Receiver instead of oi the spot. 
Pesumably this application was made 
under s tSof the Insolvency Act. The 
Insolvency Court being under the impres- 
sion that O. XXI of the Oivil Procedure 
Oode applied to sales by Official Receivers 
cancelled the sale holding that it was 
“iriegular” to sell the land at the Official 
Receiver’s office instead of on the spot. 

Against this order one of the creditors 
preferred an appeal to the District Judge. 
The appeal was heard ex parte and the 
learned District Judge ou the 1st April, 
1930 accepted the said appeal holding that 
the Insolvency Court had wrongly held 
that the sale had been held in an irregular 
manner. Shakar Khan then filed an ap- 
plication to have that ex parte order set 
aside. It is not quite clear what locus 
standi he had in this matter but the order 
was set aside aud the matter was re-heard. 
But the original order of the learned 
District Judge was maintained, the sale 
being held valid. This n as on the 18th 
November 1930 

Against this order Shakar Khan has pre- 
ferred this second appeal to this Court 
under s 75 of the Insolvency 4ot. It has 
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beea urged thut he has no locus standi and 
further that in any case no question of law 
exists which can be considered in second 
appeal. There can be no doubt that the 
Insolvency Oonrt was under the mistaken 
impression that the rules laid down in the 
Oivil Procedure Oode regulating sales 
under that Oode were applicable to sales by 
Official Receivers in insolvency proceed- 
ings and it was for that reason, and that 
reason alone, that the sale was cancelled by 
that Oourt. The learned District Judge 
was, therefore, correct in holding that no 
irregularity had been committed and his 
order is, therefore, not open to attack in 
second appeal. Mr. Qhulam Mohy-ud*Din, 
however, has urged that the acts of the 
Official Receiver are under the general 
control of the Insolvency Oourt and he 
referred to s. 59 of the Insolvency Act, 
Section 59 by itself does not afiord Mr. 
Qhulam Mohy-ud-Din, any assistance. It 
is clear that the Official Receiver has full 
power to deal with the property that is 
vested in him in his official capacity. It 
is, however, perfectly true that his acts are 
subject to the control of the Insolvency 
Oourt for the Receiver is an officer of the 
Oourt. Section 6S empowers the insolvent, 
when aggrieved by any act of the Receiver, 
to move the Oourt, and on being so moved, 
the Oourt will examine the proceedings and 
decide whether the act of the Official 
^ceiver should be upheld or not. The 
insolvent, however, must take action within 
the period prescribed by the proviso to 
B. 68 which lays down that no application 
under this section should be entertained 
after the expiration of 21 days from the 
date of the act or decision complained of. 
As I have already said, the sale appears to 
have been efiected on the 3rd April, 1929. 
Shakar Khan did not move the Insolvency 
Court till the 30th August l930, or long 
after the period provided by the proviso to 
s.' €8 of the Insolvency Act. The Insolvency 
Oourt, therefore, should not have entertain- 
ed the application. 

After a consideration of all the circum- 
stances of this case I am unable to say that 
the learned District Judge's order refusing 
to cancel the sale is wrong and I, therefore, 
dismiss this appeal. No order as to costs. 

A. Appeal dismissed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 824 of 1931. 

January 12, 1932. 

Abdul Qadtb, J. 

KUNDAN LAL — Pi.Ai:<T.PF— A ppbllant 
versus 

SOHAN LAL — Dbfbndant— Rbspondbnt. 

Civil Procedure Code (Act V of 1908\ 88. 47, 11^5, 0, 
XXXVIII, r. 7— Attachment before judgment— Prop- 
erties delivered to sapurdar — Suit by defendant 
against sapurdar for rent of premises— Maintain- 
ability. 

Where certain moveable properties belonging to the 
defendant were attached before judgment and they 
were handed over to a sapurdar and as the sapurdar 
did not remove the goods from the defendant’s 
premises the latter brought a suit against the 
sapurdar to recover a certain sum of money by way 
of rent of the premises and damages and for a per- 
manent injunction against the sapurdar restraining 
him from using the premises : 

Held, that inasmuch as the coat, if any, incurred in 
storing the property attached would be a legitimate 
charge on the properties or the proceeds of their sale 
when they were delivered eventually to the party who 
succeeded in the suit, the question was one between 
the parties to the suit and the suit was not main- 
tainable under b. 47, Oivil Procedure Code. Doda 
Shah V. Dishan Das (1), referred to. [p. 269, col. 2.] 

Second Oivil Appeal from the decree of 
the District Judge, Qujranwsla, dated the 
7th February, 1931, affirming that of the 
Subordinate Judge, Fourth Class, Qujran- 
wala, dated the 1 1th August, 1930. 

Diwan Mehr Chand, for the Appellant. 

Pandit Bishen Narain, for the Respond- 
ent, 

Judgment.— In a suit for a large sum 
of money which was owed by Kundan Lai, 
proprietor of the American Trading 
Company, Gujranwala, to the Peoples Bank 
of Northern India, the latter got the property 
of Kundan Lai, approximately worth about 
Rs. 13,000 attached before judgment. It 
consisted of machinery and tools including 
three plaining machines, shearing and 
punching machine, stamping press and 
electric motor etc. Mr. Sohan Lai, the 
manager of the Qujranwala branch of the 
Peoples Bank of Northern India, was made 
a sapurdar of this property, when it was 
attached. He did not, however, remove the 
things from the premises of the American 
Trading Company and the property remained 
there for more than two months. I under- 
stand that the suit in which the attachment 
before judgment was obtained is still 
pending. In the meanwhile Kundan Lai 
brought a suit against Sohan Lai for 
recovery of Rs. 300 by way of rent of bis 
premises and damages and also prayed for 
a permanent injunction against him not to 
use bis premises any longer for storing the 
goods attached. The plaintiff states thet he 
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had asked the sapurdar to remove the 
attached property from his premises and 
had told him that if he did not do so, rent 
at the rate of Re. 5 per day would be 
charged. He also gave him a notice on Ist 
October, 1929, stating that rent at the rate 
of Re. 10 per day would bo charged if the 
goods were not removed within three days. 
The defendant raised many objections to 
this suit relating, inter alia, to its valuation 
for purposes of Oourt-fees, the locus standi 
of the plaintifi to bring the suit and the 
non-joinder of the Peoples Bank of 
Northern India as a party. The trial Court 
dismissed the plaintiff's suit after giving 
findings in favour of the defendant on all 
the issues raised by him, except one, which 
concerned the possession of the premises in 
dispute by the plaintiff. On appeal the 
decision of the Court of first instance was 
maintained by the learned District Judge. 
He held that the valuation for Court -fees 
was correct but be agreed with the Court 
below that the plaintiff had no locus standi 
to bring a separate suit against Soban Lai 
and that his proper remedy was by an 
application to the attaching Court on the 
analogy of s. 17 of the Civil Procedure Code. 
He also held that the Peoples Bank of 
Northern India was a necessary party. 

The plaintiff has preferred a second 
appeal to this Court and Diwan Mehr 
Cband, on bis behalf, challenges the 
correctness of the finding as to the locus 
standi of the plaintiff, on the ground that 
s. 47, Civil Procedure Code, has no applica- 
tion to this case. Mr. Bishen Narain for the 
respondent lays stress on the fact that a 
sapurdar is a surety, and the question of 
his liability or otherwise for any rent of the 
premises on which the property attached 
was left,is a question which can be gone into 
in execution proceedings under s. 47, Civil 
Procedure Code, and can be decided only 
by the Court that passed the orders attach- 
ing the property and that a suit against the 
sapurdar is not competent. Counsel refers 
to a Division Bench decision of this Court 
in Doda Shah v. Bishen Das (1) where it 
was laid down that a sapurdar being a 
person to whom goods attached in execution 
of a decree are entrusted is a surety and his 
liability can be enforced in execution 
proceedings in virtue of s. 145 read with 
8. 47 of the Civil Procedure Code. He also 
refisrs toO. XXXVIII, r. 7 Civil Procedure 
Code, according to which attachment before 
judgment is to be made in the manner 
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provided for the attachment of property in 
execution of the decree. He contends that 
the provisions relating to the execution of 
decrees are applicable to an attachment 
before judgment Diwan Mehr Chand replies 
that even if the sapurdar is considered to 
be a surety in the light of the authority 
referred to above, he may be a surety for the 
purposes of keeping the property in safe 
custody and producing it when required by 
the Court, but the question of payment of 
rent for the premises occupied by the goods 
which came under his control is a distinct 
and separate matter between him and the 
defendant in the original suit and cannot 
be regarded as a question arising between 
the parties to the suit according to the 
terms of s. 47, Civil Procedure Code. It is 
contended on behalf of the respondent that 
the cost, if any, incurred in storing the 
property attached would be a legitimate 
charge on the said property or the proceeds 
of its sale, when it is delivered eventually to 
either of the litigants, who succeeds in the 
suit, and that this is therefore clearly a 
question between the parties. I think 
there is force in the contention of the 
respondent. With regard to the custody of 
the property, a sapurdar cannot incur any 
expenses personally. The expenses incurred 
by him must come either out of the 
pocket of the decree-holder or the 
judgment debtor. Without pronouncing 
in any way on the merits of the 
claim of the present plaintiff Kundan Lai, 
I must say he seems to have rushed 
prematurely into Court. If he loses the main 
case, any costs of the custody of the property 
in question incurred by the sapurdar will 
have to be borne by himself. If he wins, he 
could claim a deduction of the rent due iai 
the use of his premises against the decree- 
holder when the latter takes possession of 
the property or its proceeds in satisfaction 
of bis decree. 1 am of opinion that the 
Courts below have rightly held that in view 
of the provisions of s. 47, Civil Procedure 
Code, the present suit of the plaintiff 
against the sapurdar is not competent. 

The opinion expressed by me on the above 
question justifies the dismissal of the appeal 
and it is not necessary to go into any other 
question raised between the parties in this 
case. I dismiss this appeal but under the 
circumstances of the case leave the parties 
to bear their own costs. 

A. Appeal dismissed. 


(1) 111 In<l. Css. 592; A. 1, B. 1928 Lsk. 181. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1154 of 1927. 

December 2, 1931. 

6h*di LiL, 0. J. AND Hilton, J. 

HARI RAM — Dbpbndant — A epaLLANT 

KUNDAN LAL— Plaintiff— 
Rbspondbnt. 

Benami transactions— Property standing in wife's 
name — Presumption — Onus of proof of benami 
nature. 

There is no presumption that when a document 
stands in the name of a woman, the property conveyed 
by it must bo deemed to belong to her husband. 
The onus is clearly upon the person alleging the 
transaction to be benami to show that the apparent 
state of things is not the real state of things. Sura 
Lakshmiah Chetty v. Kothandarama Pillai (1), dis- 
tinguished. [p. 270, col. 2.] 

Second Appeal from a decree of the 
Additional District Judge, Amritsar, dated 
the S.nd January, 1927, aflSrming that of the 
Subordinate Judge Second Class, Amrit* 
ear, dated the ISfch November 1926. 

Mr. M. C. Mahajan^ for the Appellaat. 

Mr, Shaukat Rai, for the Respondent. 
Shad! Lai, C. J.— On the 15th July, l\ 03, 
a deed was executed in favour of Musam- 
mat Ananti, ttie wife of one Radhu Ram, 
evideccing the sale of the house ia dispute 
in her favour for Rs. 1,250. The deed was 
registered on the 18th July, and before the 
Sub-Registrar she was represented by her 
husband who on her behalf paid the price 
to the vendor. Radhu Ram died in li20, 
and Jfwaammat Ananti, on the 2nd October, 
1925 made a Will devising the house to her 
brother’s son Kundan Lai. 

Radhu Ram*s brother Hari Ram has, 
after the death of Musammat Ananti, taken 
possession of the house and disputes the 
title of Kundan Lai. He raised various 
objections regarding the Will made by 
Musammat Ananti, but these objections 
have been over ruled by the Courts 
below. 

The only question, which has been 
debated by Mr. Mehx Oaaad Mahajan, in 
this second appeal, is that the sale in favour 
of Musammat Ananti was a 6eriami traa- 
saotion and that her husband, Radhu Ram 
was the beneficial owner of the house. The 
learned Counsel places his relianca upon the 
judgment of their Lordships of the Privy 
Counsel in Sura Lakshmiah Chetty v. 
Kothandarama Pilfai(l),and contends that a 
purchase by a husband in favour of his wife 
must be presumed to be a benami transac- 

(l) 88 Ind. Oas. 327; 48 M. 605; 23 A. L. J.662; 49 M. 
L. J. 109; 42 0. L. J. 8; A. I R. 1925 P. 0. 181; 27 
Bom. L. R. 107G; 29 0. W. N. 10l3; 3 Pat. L/R.290; 
23 h. \V. 138; (1925) M. W. N. 717; 52 1. A. 286 
(P. 0.). 


tioD. A perusal of the judgment, however, 
shows that the money, with which the 
purchase was made in that case, belonged to 
the husband; and it is an incontestable 
doctrine that the criterion in oases of this 
kind is to determine the source of the 
purchase money. There is absolutely no 
evidence in the present case that money, 
which was paid by the husband before the 
Sub-Registrar on behalf of his wife, belong- 
ed to himjand not to the wife. It is significant 
that Hari Ram, who relied upon the benami 
character of the transaction, has not gone 
into the witness-box in order to give evi- 
dence in support of his allegation that the 
money belonged to his brother or to the 
joint family consistiug of the two brothers. 
It is also significant that though Musammat 
Ananti dealt with the property as her own, 
Hari Ram did not during her lifetime, 
dispute her title. 

There is no presumption that, when a 
document stands in the name of a woman, 
the property coQveyed by it must be deemed 
to belong to her husband. The onus is 
clearly upon the person alleging the transac- 
tion to be benami to show that the apparent 
state of things is not the real state of things; 
in other words, that the person, who appears 
as the owner on the face of the deed, is not 
the real owner. 

For the aforesaid reasons I would aflBrm 
the decree of the learned Additional District 
Judge and dismiss the appeal with costs. 

Hilton, J—1 agree. 

A. Appeal dismissed. 


LAHORE HIGH COURT^ 

CivjL Appeal No. 3118 of 1925. 
October 15, 1931. 

Addison and Hilton, JJ. 

JAI DAYAL— Plaintiff— Appellant 
versus 

NARAIN DAS— DflFflNDiNT-;-RB9PONDBNT. 

Hindu Law — Joint family— Qains of science — 
Member of joint family educated up to Entrance^ 
tamings of—Self’-acquired property — Partition- 
Previous possession to be respected — Court Fees Act 
(VII of 1870), Sch. I, Art, 1 — Partition suit, appeal 
from— Appeal attacking money relief— Court- fee 
payable — Giving up part of claim to avoid further pay- 
ment of Court-fee. 

Gains made personally and without the aid of 
joint funds by a member of a joint family, who was 
maintained at the expense of the joint family and 
received no more than an ordinary education suitable 
to his position as a member of the family, are the 
self-acquired property of such member and not joint 
family property. Education up to the Entrance pass 
is a very ordinary education and a clerk who started 
his life on Ra, 15 a month cannot be said to be a mem- 
of a profession or occupation requiring special train- 
ing. Any saving therefore, from his pay cannot be 
deeoribea as gains of science. 
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of lavr that partitioa should be 


made with due re^rard to the possession of the parties. 
Fateh Ohand v. Btlae i?at(l), followed. 

Where in an appeal from a partition suit all that the 
appellant claims is that he should not hare been held 
liable to pay certain sum to the respondent by the 
trial Court, he is bound to pay ad valorem Court -fee 
on snoh sum. 

A party may gire up a part of his claim so that the 
Oourt-fee already paid may suffice. 

First Appeal from the preliminary decree 
of the Subordinate Judge, First Glass, 
Lahore, dated the ?3rd March, 19<?5. 

Messrs. Muhammad Hustain and Manohar 
Lai Saehdev, for the Appellant. 

Messrs. Tirath Ram and Darbari Lai, 
for the Respondent. 

Addison* J* — This is a partition suit 
brought by the plaintiff against hie brother, 
the defendant. A preliminary decree was 
passed for partition of the immovable 
property. It was further held that the 
plaintiff bad to give the defendant 
half of Umar Din’s debt, half of 
Bs. 4,580 on account of Mania Bakhsh's 
debt and half of Re. 150 on account of cer* 
tain repairs done by defendant. It - was 
also ordered that the Lahore house in which 
the defendant resided should be allotted to 
the defendant at the final partiticn and the 
residential house cf the family in Niaz Beg 
should be allotted to the plaintiff as he had 
always lived there with the deceased father 
of the parties. The plaintiff claimed that 
certain other sums should be paid by the 
defendant to him. This claim was dir- 
allowed as well as the claim of the plaintiff 
for a share of the earning of the defendant. 

Against this decision the plaintiff appeal- 
ed on several grounds. One ground was 
that the decision of the trial Court was 
wrong that the earnings of the defendant 
did not constitute joint family property. 
Another was that the decree of the trial 
Court was contrary to law and facte on the 
record and under this head it was claimed 
that the trial Court should not have given 
the Lahore residential bouse to the defend 
ant and the Niaz Beg residential house to 
the plaintiff. These two grounds were cer- 
tainly covered by a Oourt-fee of Re. 31-40 
There were, however, other grounds of ap- 
peal, namely, that the plaintiff should not 
have been held liable to pay to the defend- 
ant half of Rs. 4,580 due from Maula Bakbsh 
and that the trial Oourt was wrong in dis- 
allowing to the plaintiff certain aums 
amounting to about Rs. 1,000 which he 
claimed from the defendant. In these 
grounds it was claimed that the liability 
of the plaintiff to the defendant should be 
reduced by definite sums and obviously 
Oourt-feee were necessary on these daima 


ad valorem. As these had not been paid, 
plaintiff’s Counsel limited his appeal to the 
grounds mentioned above as being covered 
by the Court-fee paid. We allowed him to 
do so. 

The father of the parties lived in Niaz 
Beg where he kept a shop and lent money. 
The plaintiff used to live with him. The 
defendant, however, stayed in Lahore. He 
passed the Entrance Examination in 1893 
and thereafter got a poet in the Punjab 
Civil Secretariat at Rs. 15 a month. He has 
Very slowly worked his way up and is now 
drawing I 's. 260 a month. The plaintifi’s 
claim is that he has accumulated savings 
out of hie pay in the Punjab Civil Secre- 
tariat and that as he was educated at the 
family expense these accumulations are 
joint family property. 

In the first place, it has not been proved 
that there are any savings of the defendant 
out of his pay. Further it is clear that if 
there were any, they could not be described 
as “gains of science”. As stated in Mulla's 
Hindu Law, 6th Edition, para. 33], at page 
245. 

‘‘Gains made personally and without the aid of 
joint funds by a member of a joint family, who was 
maintained at the expense of the joint family and 
received no more than an ordinary education suitable 
to his position as a member of the family, are the 
self-acquired property of such member, and not joint 
family property.’ 

Education up to the Entrance pass is a 
very ordinary education and a clerk who 
started life on Rs. 15 a month, even though 
now he is drawing Rs. 260 a month, can- 
not be said to be a member of a profession 
or occupation requiring special training. 
Any saving, therefore from his pay cannot 
be described as “gains of science”, and thin 
part of the appeal must fail. 

The only other point argued was that the 
defendant should not have been allotted the 
residential house in kucha Sethan, Lahore, 
as by this order the plaintiff's interests were 
prejudiced. I am unable to agree with 
this contention. The plaintiff in para. 12 
of his plaint asked that partition should be 
done with doe regard to possession of the 
parties, and this is the general role as laid 
down in Fateh Chand v. BUa$ Rat (1). The 
plaintiff as a witness stated that both bro- 
thers were in possession of the Lahore 
house in dispute up to the death of their 
father, defendant having a lock on the up- 
per storey while plaintiff bad bis on the 
lower storey. After their father's death in 
1919, however, the defendant broke hia 
lock and took possession of the whole house. 
In this he is supported by Sant Ram. who 

(1) 31 Ind. Oa«. 497; 96 P. K. I9l5; 61 P. L. K. 19l6 
169 P. W. B. 1915. 
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was married to tlie sister of the parties who 
is now dead. It is clear from Saat Barn’s 
evidence, however, that he is a partisan of 
the plaintiff. O'n the other hand, the de* 
fendant has stated in the witness-box that 
he himself built this house in 1900-1901 and 
lived in it since that date. In this respect 
he is supported by Barkat AU D. W. No. 9, 
who supplied the bricks for the building. 
Further, it is clear that the defendant has 
all along been living in Lahore while plaint- 
iff and nis deceased father resided in Niaz 
Beg. In these circumstances I most hold 
that defendant has all long been in posses- 
sion of the bouse in kueha Sethan just as 
plaintiff has been in possession of the Niaz 
Beg residential house where he lived with 
his father. The order of the trialJud^e, 
therefore, that the possession of the parties 
should be maintained with respect to these 
two houses was correct. 

For the reasons given I would dismiss 
the appeal with costs. 

Hilton, J.— I agree 

B. L, Appeal dismissed. 


LAHORE HIGH COURT. 

Criminal Revision No, 1199 of 1»31. 

November 6, 1931. 

Tax Ohand, J. 

E M PE RO R— PflTlTIONBB 
versus 

NATHU AND OTHBRS — AOOOSBD — 
Rbspondbnts. 

Criminil trial— Crozs casts under ss. SS6 and 
Penal Code, close connection between— ’Commitment to 
Sessions Court of case under s, ZZO, propriety of— 
Procedure. . . ^ « 

It ii no ground for oommitting to Sessions Court a 
case under s. 326, Penal Code, that it is closely con- 
nected with a counter case under 8. 302, Penal Code, 
for the offence under s. 326 is triable and can be 
adequately punished by a Magistrate of the First Olaes 
or at any rate by one exercising enhanced powers 
under s. 30, Criminal Procedure Code. The object of 
aroiding a posaible conflict of decisions can be achiev- 
ed by awaiting the result of the Sessions trial under 
0. 302. 

Case reported by the Additional Sessions 
Judge^ Lahore, with his No. 73 of 1931. 

R6pOPt»--Bakhn, Jhanda, Earam 
llahi and Ohanan, weavers of Kot Fatteh 
Din, in the town of Kasur, have been 
oommitted for trial under s. 302 read with 
B. 34, Indian Penal Code, for the murder of 
Earam Din. Along with this case, Nathu, 
Karmun and Shahabu, weavers of Dhur 
Eot, in the town of Easur, have been 
committed for trial under s. 326 read with 
8. 34. Indian Penal Code, for having 
caused hurt with dangerous weapons— an 
ofience not triable’exclusively by a Court of 
Se00ibn. The reaaons giteu by the learned 


Magistrate in his committal order for com* 
mitting the latter case are that this case is 
a cross case to one under s. 302, Indian 
Penal Code, and it ‘‘presents a quite 
different story which cannot be separated 
from the murder case without discussing 
at any great length the merits of that 
case/* It also appears that the question ox 
the exercise of right of private defence also 
arises in the case. 

The apparent connection of the case 
under s. 326, Indian Penal Code, with the 
case under s. 302, Indian Penal Code, is in 
my opinion no ground whatsoever for com- 
mitting it to this Court when the offence 
involved is triable and can be adequately 
punished by a First Class Magistrate or one 
exercising enhanced powers under s. 30 
of the Code of Criminal Procedure. The 
circumstances are entirely on all fours with 
the reference made by the Sessions Judge, 
Lahore, with hie No. 483 of 16th March, 
1931, Crown v. Santa Singh and 
others (see High Court Revision No. 400 
of 1931). In this connection I would also 
refer to 3 Cr. L. J. 94 Emperor v. Dharam 
Singh (l),'Bmperor v. Asha Bhatti (2) and 31 
Or. L. J. 178 Emperor v. Karm Singh (3). 
The accused in the case under s. 326, Indian 
Penal Code, are not in the least likely to be 
prejudiced by the trial of the case under 
s. 302, Indian Penal Code, in this Court. As 
submitted in the report in 31 Or. L. J. 178 
Emperor v, Karm Singh (3) if the object of 
the Magistrate is to avoid a possible conflict 
of decisions, this canbe achieved by awaiting 
the result of the Sessions trial in the case , 
under s. 302, Indian Penal Code. 

For the above reasons 1 submit the case 
to the High Court and recommend that the 
commitment of the case under s. 326| 
Indian Penal Code, be quashed and wculd 
request that orders may be passed as early 
as possible so that there may be no delay in 
the Sessions trial. 

ORDBR. — For reasons recorded l>y 
the learned Seseions Judge 1 quash the 
order of commitment and direct that the 
case be tried in accordance with law by the 
Magistrate who has been dealing with this 
case, or any other Magistrate, ae the 
District Magistrate thinks proper. The 
record will be returned at once. 

B. L. Case remanded. 

(1) 3 Or. L. J. 94; 3 A. L. J. 14; A. W. N. (1906) 28; 
I'M. L. T. 61. 

^^^2) 21 Ind. Oas. 897; 14 Or. L. J. 657; 15 Bom. L. R 

(3) 120 Ind. Oa«. 677; 31 Or. L. J. 178; Ind. Rnl 
(1930) L»h. 133; A. I. R. 1930 Ulu 312. 
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ALLAHABAD HIGH COURT. 

First Civil Aopeal No. 107 of 1930. 

March 17, 1931. 

Solaiman, Aoiu., 0. J. and 
Bajpai, J. 

Rai Bahadur Munshi BI8HEN 
BAKU P— Applicant 

VQT8ULS 

M. ABDUL 8AMAD- -Oppositb PAETr. 

Transfer of Property Act (IV of I88S), ss. 106, lOS 
(b), 116 — Lease for term —Subsequent lease to enure 
after expiry of term — Suit by subsequent lessee for 
ejectment of prior lessee —Uaintainability — Neeesnty 
of notice. 

Section 106, Transfer of Projjerty Act, is not ap- 
plicable to the case of a lessee for a fixed term 
Tfhen the term has expired, [p, 273, col. 2.] 

Sections 106 and 116, Transfer of Property Act, 
regulate the rights of the lessor and the le.s»ee 
inter se and do not apply to a suit brought by a 
subsequent lessee against the lessor and the prior 
lessee, [ifeid J 

A subsequent lessee is entilled to enforce his 
right to obtain p03sos.sion by instituting a suit 
against the lessor and the prior lessee in posses- 
sion whose term, has oxiiirod. It is not necessary 
that an ejectment suit should be brought by the 
lessor himself against the prior lessee. Ibad Ullah 
Khan v. Ram Charan Sail (1), distinguished. Ip. 
274, col. 1.] 

First Appeal from decree of the District 
Judge, Agra, dated the 17th April, 1938. 

Messrs. N. P. Asthana and B. N. Sahai, for 
the Appellant. 

Dr. N. G. Faish and Messrs. P. L Banerji, 
and Shabbir Hasan, tor the Respondent. 

Judgment. — This is a defendant’s 
appeal arising out of a suit for recovery of 
possessionjouthe streugthof a lease. Defend- 
ant No. 2 is the owner of the property 
which consists of a quarry to bs worksd. 
He had granted a lease iu favour of defend- 
ant No, 1 which was to expire at the end of 
May, 1928. Another lease was executed by 
Pablad Narain, professing to be the general 
attorney of the owner, on the 10th of April, 
1926, in favour of the plaintiff for a period 
of 10 years to coma into effect from June, 
1928, on the expiry of the lease in favour of 
defendant No. 1. 

The plaintiff alleged that he had not 
obtained possession and accordingly sued to 
recover possession. He impleaded both the 
owner and the former lessee as defendants. 
On behalf of the defendants it was denied 
that any valid lease was executed by 
Pahlad Narain. On behalf of the owner it 
was urged that the alleged agent had no 
authority to grant any such lease. There 
was also a plea of want of notice under 
B. 106. A few other pleas also were taken. 

The learned Subordinate Judge framed no 
less than seven issues, but disposed of the 
case on his findings of fact on Issues Nos. 1 

138-18 
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8ud 2 only. The learned District Judge 
has come to a contrary conclusion on those 
points and has remanded the whole case. 

The first point to be considered is whether 
a private copy of the power*of>attorney 
under which Pahlad Narain, the agent 
professed to act was admissible in evidence. 
The Courts below have differed. 

A copy of the general power-of-attorney 
cannot be obtained by any person who is 
no party to the deed. The original could be 
produced either by defendant No. 2 or his 
agent Pahlad Narain, and we think that a 
copy could be obtained by these persons 
alone. The learned Subordinate Judge had 
first ordered defendant No. 2 to produce 
either the original power of-attorney or a 
certified copy within 10 days. This he 
failed to do. Later on he was allowed to 
appoint a special attorney for the purpose 
of obtaining such copy from PAtna where 
the deed had been executed. The only 
copy which was obtained from Patna was 
of an abstract of the power of-attorney and 
not a copy of the whole document, 
although an application for a copy of the 
whole document had been made. 

The abstract shows that the document 
was executed before and authenticated by 
the Sub-Registrar under s. 33 (t) (a) of the 
Indian Registration Aot. It was obviously 
not registered and that is why a complete 
copy of the original has not been retained 
by the Sub-Registrar. Section 74, sub s. (2) 
of the Indian Evidence Act cannot apply 
to this case because the Sub-Registrar was 
not called upon to keep a public record of 
this private document. We are, therefore, 
satisfied that the learned District Judge was 
right in holding that when the original was 
not forthcoming it was open to the plaintiff 
to prove a private copy of it in the way 
allowed by law. 

The other question that is raised on 
behalf of the defendants is that notice under 
8. 106 should have been given before the 
suit was instituted. As pointed out by the 
learned District Judge this is not a suit for 
possession brought by the plaintiff lessee 
against his own lessor-defendant No. 1 who 
is retaining actual possession. Section 106 
does not apply to the case of a lessee for a 
fixed term when the term has expired. 

It is contended on behalf of the appellant 
that by virtue of the provisions contained 
in B. 116, notice became necessary if the 
lessor subsequently assented to his continu- 
ing in possession on the expired lease or 
accepted rent. But these sections regulate 
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the rights cf the leetor and the leesee inter 
se when a suit for ejectment is brought. 

The next question urged is whetW a 
suit by the plaintiff as lessee against 
defendant No. I who is continuing in 
possession is maintainable without a proper 
ejectment suit having been brought by the 
lessor himself. Reliance is placed on the 
case of 53 Ind. Oas. 140 [Ibad Ullah 
Khany, Ram Charan Sah (1)] for the 
proposition that no such suit by a 
lessee is maintainable. An examination 
of the facts of that case however shows that 
there the lessee could have been ejected 
only by the Revenue Court, and he not 
having been so ejected, the Civil Court had 
no power to dispossess him. It was in these 
circumstances that the learned Judge of 
the Oudh Court held that a suit by the 
leesee in a Civil Court was not maintain- 
able. 

Under s. 108, sub s, (fc) the lessor is bound 
on the lessee’s request to put him in posses- 
sion of the leased property. Thus there is a 
liability on the lessor to put the lessee in 
possession even though the actual transfer 
of interest in the immoveable property may 
not have taken place There is no icasoii 
why the lessee should not bo aV^lo to enforce 
his own rights and the liability of the 
lessor to put him in pos^eeeion. If the 
lessee can sue the lessor for possession in 
order to enforce the same, there seems to be 
no good ground why he should ])0 debarred 
from doing so, merely because the le^aor 
choosrs to allow another person to continue 
in posseesion of the leased property. In 
this case both the lessor and the person in 
actual possession have been impleaded and 
we cannot see that there is any defect in 
the frame of the suit which is fatal to the 
claim. 

As the learned Subordinate Judge had 
disposed of the question of ownership only 
and left practically all the other issues 
undecided, the learned District Judge 
thought that the case had been disposed of 
on a preliminary point and he accordingly 
remanded the whole case for disposal. He 
also directed that the parties should have 
an opportunity to produce evidence on the 
question of the authority of Pahlad Narain 
to grant the lease. He has also left un- 
decided the other matters which are covered 
by Issues Nos. 3, 4, 6 and 7. The plea 
covered by Issue No. 5 had been given up at 
the trial. 

We think that the order of the learned 

(1) 53 Ind. Cas. 140; 6 P. L. J. 378. 


District Judge is right and we accordingly 
dismiss the appeal, and direct that the cost® 
should abide the event. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 1314 of 192t». 

July 14, 1931. 

SOLAIMAN, AoTG , 0. J .MuKBBJI iND 
Boys, JJ. 

DURGA THATHERA—Plaintiff 

— Appellant 
versus 

NARAIN THATHERA and anotbbr— 
Depundani b — Rbsponpbnts. 

Ci oil Procedure Code {Act V of 190S\ 0 XLI^ ri\ 
i/, SI — Appeal— Summary dismissal — Judgment, con- 
tents of - Compliance %Dith r.Sl, necessity of — Inter- 
pretation of Statutes— -Headings of chapters. 

In a judgmoiit delivered on hearing an appeal 
under O. XLI, r. 11 of \hc Civil Procedure Code by 
a (3ourt subordinate; lo tlio High Court, compliance 
witli the provision of r. 31, O. XLI, is necessary. Samin 
Hasan \\ Pira n {[), 0 X 01 ru](:(l |p 2^76, col 1] 

Tho quc.stion wlietlier in a particular case there has 
been a .sul)Htanlial C()n)])liaucc with tlie provisions of 
r. 31 18 a dillVrent one dojiendingon tlie nature of the 
judgmeut didiveicd in each rate A non-comp) iance 
with the strict provisions of this rule may not vitiate 
tin; judgment and inakcMt wholly void, and the 
irregularity may be, ignored if there has been a sub- 
stantial coinpJian(*(3 willi it and th(' second Appellate 
Couit is in a position to ascertain the iindingsof the 
lower Api)ellat(' Court, [p. 270, 001.2.] 

Headings in tlie liody of an Act are of some help 
in clearing u]) obscurities wlieii tiiere is an ambiguity, 
but they cannot contiol tin; jirovisions of the 
sections when Ihi'y are unequivocal and clear, [p. 276, 
col . 1. 1 

Second Appeal from a decision of the 
Second Additional District Judge, Gorakh- 
pur, dated the 18th Juiy, 1931. 

On let July, 193), Mr. Justice Maker ji and 
Mr. Justice Allen made the following 
Order of reference to a 
Full Bench. — This appeal the valua- 
tion of which is rather small, being 
only Rs. 49 and, therefore, cognisable 
by a single Judge, came for admission 
before Niamatullab, J. and he ordered 
that it should be put up before a Bench of 
two Judges for hearing. We are of opinion 
that it should be heard by a larger Bench 
so that the question raised may be definite- 
ly decided so far as this Court is con- 
cerned. 

This appeal arises out of a suit for re- 
demption, The suit was dismissed by the 
learned Munsif, after he had written a 
judgment, covering 12 pages of the man- 
uscript copy, which has been filed by the 
appellant. The learned Additional Die- 
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trict Judge before whom the plaiutifi’s 
appeal cnme for hearing dismissed the 
appeal under 0. XLI, r. 11 by writing a 
judgment which covers seven typed lines. 
The judgment is simply to the effect that 
the learned Judge is satisfied, on reading 
the judgment and hearing the Counsel for 
the appellant, that the case has been pro- 
perly decided, that the mortgage alleged by 
the plaintiff has not been satisfactorily 
proved and that it was not established that 
the “site of the house in dispute was former- 
ly covered by his father’s house.*' 

Sitting in second appeal we are not in a 
position to know from the judgment of the 
lower Appellate Court what were the points 
for determination, and how the learned 
Judge came to the conclusions at which he 
arrived. 

As already stated, this was a suit relating 
to property and was complicated. The 
alleged mortgage is said to have been made 
about 32 years prior to the institution of 
the suit. 

The point taken by the plaintiff-appellant 
is that as the judgment is not in accordance 
with law, the Court below should be called 
upon to give a proper judgment. 

Findings of fact are binding on second 
appeal provided the findings are arrived at 
without any contravention of any rule of 
law, for example, the rule as to burden of 
proof, admission of evidence, and so on and 
so forth. In order to enable the High 
Court to see that a finding of fact has been 
properly arrived at, there should be a pro- 
perly written judgment before it. This 
advantage is denied to us by the judgment 
complained of. 

It has been held by a Bench of this High 
Court in Samin Hasan v. Firan (1) that the 
rules laid down in s. 574 of the old Civil 
Procedure Code did not apply to an appeal 
which was heard under s. 551 of the old 
Code. Order XLI, r. 31 has now taken the 
place of the old s 574, and O. XLI, r. 11 has 
taken the place of the old s. 551. The 
change in the law is not material, and the 
question is whether the decision in Samin 
Hasan v. Piran (1) is good law. 

With all respect, we doubt the correctness 
of this decision, and find it desirable that 
the case should go before a larger Bench so 
that the point of law involved may be settled 
once and for all so far as this Court is con- 
cerned. 

There is a conflict of decision among 
several High Courts on this point, and some 

(1) 30 A. 319; A. W. N, (1908) 115; 5 A. L. J. 300. 
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of these cases have been noted by Chari, J., 
in Ma Saw v. Ma Bwin Byu (2). ^ The 
learned Judge agreed with some decisions 
and dissented from others and held that a 
judgment pronounced after hearing under 
O. XLI, r. 11 must comply with the require- 
ments of 0. XLI, r. 31. 

The argument in favour of the proposition 
that a decision given after a hearing under 
O. XLI, r. 11 may be a summary one, and 
it is not necessary to comply with the re- 
quirements of O. XLI,r. 31, is very often 
based on the headings to be found in 0. 
XLI, 8ch. 1 of the Civil Procedure Code, for 
example, over the r. 16 we find the heading 
“Procedure on hearing’’. Over the r. 9, 
similarly we find the heading “Procedure 
on admission of appeal”. Again over the 
r. 20 we find the heading “Judgment in 
appeal”. It has been sometimes argued on 
the basis of these headings that r.31 applies 
only when there is a contested appeal in 
which both the parties are represented. 

These headings are no part of the enact- 
ment. They are on the same lines as the 
marginal notes to the sections or rules. 
They are never put to the vote lin the 
Legislature, and they are meant merely as 
guides for the person trying to find out a 
particular rule of law in a particular Code. 
That these headings are very faulty and 
have been prepared without much considera- 
tion will be apparent from the fact that the 
heading “Procedure on hearing” comes 
between rr. 15 and 16. The heading would 
imply that previous to the stage to which 
r. ICis applicable, there is no hearing at 
all of the appeal. But if we look at r. 11, 
we see that it distinctly requires that the 
Appellate Court shairhear' the appellant 
or his Pleader. Surely, then, there was a 
hearing at the stage for which r. 16 is 
meant. 

It is not necessary to discuss the point 
at length, because we are of opinion that 
the question is of such importance as 
requires the decision of a larger Bench. 
We direct that the record be laid before the 
Hon’ble the Chief Justice for the formation 
of a Full Bench for the decision of the 

following point, namely, 

“whether in a judgment delirered on hearing an 
appeal under O. XLI, r. 11 of the Civil Prooedure 
Oodo by a Court subordinato to the High Court, 
complianco with the provisions of r.Sl, 0. XLI is 
necessary. 

Mr. Shiva Prasad Sinha, for the Ap- 
pellant. 

Mr. Sankar Saran, for the Heapondente. 

(2) 95 Ind. Ca*. 881; 4 R, 66; 5 Bur. L. J 60; A. I. R- 
1926 Rang. 129. 
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Opinion— The queetion referred to 
the Full Bench is 

“Whether in a judgment delivered on hearing an 
appeal under 0. X LI, r. 11 of the Civil Procedure 
Code by a Court subordinate to the High Court, 
compliance with the provisions of r. 3l,0. XLI is 
necessary.” 

The question which we have to answer is 
whether r. 31, O. XLI requiring that the 
judgment of the Appellate Court shall be in 
writing and shall state the points for de- 
termination, the decision thereon, the 
reasons for the decision and, where the 
decree appealed from is reversed or varied, 
the relief to which the appellant is entitled 
and shall at the time that it is pronounced, 
be signed and dated, applies to a dismissal 
of an appeal under 0. XLI, r. ll. 

The answer will depend on the question 
whether, when an appeal is dismissed sum- 
marily under O. XLI, r. 11, there is a judg- 
ment delivered and r. 31 applies to such a 
judgment. 

There can be no question that in dismiss- 
ing an appeal under O. XLI, r. 11 the Ap- 
pellate Court delivers a judgment, in ac- 
cordance with which the decree is prepared. 
Such a judgment is treated as a judgment 
from which a Letters Patent Appeal could 
be entertained, and a certified copy of it is 
required under the law when a second appeal 
is to be filed. It is unthinkable that there 
could be a decree passed dismissing the 
appeal, without there having previously 
been a judgment. If a judgment has to 
be delivered by the Appellate Court, there 
seems to be no reason why r. 31, which 
applies to judgments of Appellate Courts, 
should not be applicable. Our attention 
has been drawn to the case of Sami Hasan 
V. Piran (1) and some cases of other High 
Courts where the view has been taken that 
s. 674 of the old Code corresponding to 
this rule was not applicable in its entirety. 
On the other hand, there are a large number 
of cases which have held the other view. 

The learned Judges, who have taken a 
view in conformity with the view taken in 
Samin Hasan's case (1) have relied mainly on 
the effect of the headings which precede 
the groupings of the rules in this order. 
No doubt headings iu the body of an Act 
are of some help in clearing up obscurities 
when there is an ambiguity, but they 
cannot control the p;oviBionB of the sections 
when they are unequivocal and clear. The 
headings are like preambles which supply 
a key to the mind of the Legislature, but do 
not control the substantive sections of the 
enactment. As has been pointed out by, the 
learned Judges referring this case, the 
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groupings of the sections under various 
headings in this order are not at all happy 
and cannot be relied upon in order to con- 
trol the effect of the provisions. 

If r. 31 were not to apply to judgments 
delivered under O. XLI, r. 11, the necessary 
result would be that there would be no 
provision of law which would require such 
judgments to be in writing or to be signed 
and dated by the Judge. A judgment 
under O. XLI, r. 11 could then be pronounc- 
ed orally. This could not possibly have 
been intended by the Legislature. 

Furthermcre, a second appeal is allowed 
from such decrees under O. XLII, Civil 
Procedure Code and before the Appellate 
Court in second appeal can make up its 
mind as to whether there are grounds for 
interference under s. ICO Civil Procedure 
Code, it must know the points which were 
for determination and the decision of the 
lower Appellate Court on each of those 
points in order to decide whether the 
decree can be affirmed or not. If the Ap- 
pellate Court were simply to dismiss the 
appeal summarily without pointing out 
what its decisions are, the result would be 
that it would be impossible to know what 
.findings of fact are binding upon the 
second Appellate Court and what questions 
of law have been decided and how. j 

The question whether in a particular 
case there has been a substantial compliance 
with the provisions of r 31 is a different 
one depending on the nature of the judg- 
ment delivered in each case. A non-com- 
pliance with the strict provisions of this 
rule may not vitiate the judgment and 
make it wholly void, and the irregularity 
may be ignored if there has been a sub- 
stantial compliance with it and the second 
Appellate Court is in a position to ascertain 
the findings of the lower Appellate Court. 
Our attention has not been drawn to any 
reported case of this Court after the passing 
of the new Code, in which the case of Samin 
Hasan v. Piran (1) has been followed. 0\iT 
answer to the question referred to us is in 
the affirmative. 

A, Answered in the affirmative. 
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ALLAHABAD HIGH COURT. 

Oriminal Reference No. 271 of 1930. 

September 9, 1930. 

Kino and Bs.vnet JJ. 

EMPEROR— Applicant 
versus 

JOHRI— Oppoh tb PihTY. 

Penal Code (Act XLV of 1860)^ s 211 — 'Institution 
of criminal proceeding', what amounts to— Making 
false charge of cognizable offence, e^ect of — Criminal 
Procedure C^de (Act V of 1S9S), ss. f (1) fm) — ‘Onni- 
nal proceeding', meaning of. 

The making of a falso charge to the Police of a 
cognizable offence is the institution of criminal pro- 
ceedings within the meaning of s 211, Penal Oode. 
Where the accused made a report of an alleged ofTenco 
under a. 304, Penal Code, and thereby caused the 
Police to make an investigation : 

Held, that the accused must be deemed to have in- 
stituted a criminal proceeding within the meaning of 
s. 211, Penal Code. [P- 278, col. 1.] 

The expression ‘criminal proceeding’ includes in- 
vestigation by a Police Oflicer of an alleged cognizable 
olfenco. Karim Bakhsh v. Queen-Empress A) ,Paramesh- 
war Lai V. Emperor (10), Qucen-Ernpi'essw Nanjunda 
Rail (S) and Sessions Judge of Tinnevelly Jhmsion 
y. SivanChetti(0), followed, klmpi'ess of India v. 
Pitam Rai(i), Empress v Parabu (2), Queen-Empress 
V. Bisheshar (.3;, Emperor v. Jagmohan (5) and 
Barkatullah v, Sadho Kalivar (O), dissented from, 
[p. 279, col. 1 ] 

Order oq Reference submitted by the 
Sessions Judge, Agra per his Letter 
No, 138 1, dated the 17th Aori), 1930. 

The Assistant GDvernmeat- Adyocate, for 
the Crown. 

Bennet, J.— -This is a Reference by the 
learned Sessions J jjge of Agra recom- 
mending that the commitment of Johri to 
the Court of Sessions for trial under the 
second part of s. 211, Indian Penal Code, 
should be quashed. Johri made a report 
under e. 304, lodian Penal Code, against 
certain persons, and the case for the prose- 
cution is that that report was false If the 
case comes under the second part of s 211, 
Indian Penal Code the case would be 
triable only by the Court of Session. The 
Police made au investigation into the 
report and found it to be false, and the 
persons named in it were not prosecuted. 
Hence the Sessions Judge considers that 
no criminal proceedings were instituted 
and, therefore, the charge of making the 
false report comes under the first part of 
s. J II, Indian Penal Oode, and is punishable 
with two years’ imprisonment of either 
description or with fine or with both ani 
as the Committing Magistrate can pass 
such sentences he should dispose of the 
case himself. 

The view of the Sessions Judge is iu 
accordance with rulings of this Court. But 
as three other High Courts have taken a 


different view, the learned single Judge of 
this Court before whom the case came 
referred it to a Bench of two Judges. 

Section 211 states as follows ; 

“Whoever, with intent to cause injury to any per- 
son, institutes or causes to be instituted any criminal 
proceeding against that person, or falsely charges 
any person with having committed an offence, know- 
ing that there is no just or lawful ground for such 
proceeding or charge against that person, shall be 
punished with imprisonment of either description for 
a term whicli may extent to two years, or with fine, 
or witli both : 

and, if suoh criminal proceeding bo instituted on 
a false charge on an offence punishable with death, 
transportation for life, or imprisonment for seven 
years or upwards, shall be punishable with imprison- 
ment of either description fer a term which may 
extend to seven years, and shall also be liable to 
fine.” 

The worde in this section which have 
given rise to difference of opinion are the 
worde “if such criminal proceeding be insti- 
tuted.” The Allahabad view of these words 
has been that thejr mean that a oriminal 
prosecution should have taken place The 
High Courts of Calcutta, Madras and Patna 
hold that these words cover a report in the 
Police Station even though the Police do 
not prosecute on it. 

The Allahabad oases are in historical 
order as follows. Empress of India v. 
Pitam Rai (1\ Pitam made a false report to 
a Police Officer but the Police did not 
prosecute the person he accused. A single 
Judge, Mahmood, J., held that there was no 
institution of criminal proceedings and 
therefore, no offence under the second part 
of s. 211, Indian Penal Oode. In the next 
year, IfcSr, '...'.i ruling was followed by 
another single Judge in Empress v. Parahu 
(2). In 1893 the matter came 
before a Bench of two Judges of this 
Court, in Queen-Empress v. Bisheshar (3), 
on a reference by a Sessions Judge who 
considered that the Full Bench ruling of 
the Calcutta High Court iu Karim Bakhsh 
V. Queen-Empress (4) should be followed. 
Unfortunately the Acting Public Prosecutor 
did not place this view before the Court 
and in a ruling of eight lines the Bench 
stated that they preferred the previous 
Allahabad rulings. There is no discussion 
of the merits of either view in this ruling, 
so it can hardly be taken as an authorita- 
tive decision between the two conflicting 
views. 

This case was followed in 1909 by Empe- 
ror V. Jagmohan (5), and in 1912 by 

(1) 5 A. 21S; A W, N. (1882) 225. 

(2) 5 A. 598; A. W. N. (1883) 149. 

(3) 16 A. 124; A. W. N. (1894) 10. 

(4) 17 0. 574 (F. B.). 

(5) 4 lud* Oab. 812; 6 A. U. J. 989^ 11 Cr. Ij. J.54. 



278 BMPBROE V. JOHRI. 186 I. 0. 1932 


Barkatullah v. Sadho Kalwar (6), Theee 
were single Judge rulings. 

In none of these rulings is there any 
discussion of these diflSculties; there is 
merely the assumption that the phrase 
“institution of criminal proceedings'* can 
only refer to the institution of a criminal 
case in Court. 

The Oalcutta High Court followed the 
Allahabad view in a Bench ruling Queen-- 
Empress v. Karim Bakhsh (7) but the mat- 
ter was fully considered by a Bench of five 
Judges in 1888 in Karim Bakhsh v. Queen* 
Empress (4) where it was laid down that : 

“a man who sots the criminal law in motion by 
making a false charge to the Police of a cognizable 
offence institutes criminal proceedings within the 
meaning of s. 1211 of the Penal Code, and if the 
offence fall within the description in the latter part 
of the section, he is liable to the punishment there 
provided." 

The reasoning on which this conclusion 
is reached is as follows : 

‘Hhero are two modes in which a person aggrieved 
may seek to put the criminal law in motion. He may 
make a charge. to the Police. If the informa- 

tion discloses a cognizable offence, the proper officer 
of Police may proceed to make an investigation; and 
if the result of that investigation is adverse to the 
accused, he is, in due course, brought by the Police 
before a Magistrate. If the information does not 
disclose a cogniaable offence, the Police cannot take 
any step of their own authority. Secondly, a person 
aggrieved may lay a charge, or, as the Court calls it, 
a complaint (s. 191) before a Magistrate. 
Whichever of these methods is adopted, the thing 
done by the accuser is the same, that which is called 
in the one case giving information, in the other mak- 
ing a complaint. In each case the steps that 
follow are governed by tlie Criminal Procedure Code. 
In each the first stop taken by the accuser is ordi- 
narily also the last, for from that time the control of 
the investigation or the enquiry passes out of his 
hands into those of the constituted authorities." 

The ruling then poiats out that the 
expressions “instituting proceedings" and 
“making a charge" are not mutually exclu- 
sive, because there is no mode by which a 
private accuser can institute criminal 
proceedings except by making a charge, 
and because the second part of the section 
speaks of proceedings instituted on a false 
charge." But the expressions are not co- 
extensive, because a charge to the Police 
of a non cognizable offence or a charge to a 
Civil Court or a public officer asking for 
sanction to prosecute, cannot be considered 
the institution of criminal proceedings. 

A Bench of the Madras High Court in 
Queen-Empres} V iS'anjunda Rau (0 fob 
lowed the ruling of the Oalcutta Full 
Bench in Karim Bakhsh v. Queen-Empress 
499 ^’^ H Ind. Cas. 791; 13 Cr. L. J. 855; 10 A. L J, 

'(i) 14 0. 633. 

(8) 20 M. 79; 7 U. L. J. 16; 1 Weir 188, 


(4) and dissented from the Allahabad 
rulings reported as Empress of India v. 
ritamRai(l) and Queen-Empress v, Bish- 
eshar (3). One passage in this ruling may 
be quoted: 

“It is argued that, when a charge is preferred to 
the Police, it merely sets them on enquiry, and they 
may find the charge to be false and refuse to proceed 
with the charge without the accused being even 
aware that any complaint has been made against 
him; but precisely the same may be said when a 
complaint is made to a Magistrate. lie is not bound 
to take any action against the person accused.. . ... 
yet it could hardly be contended that the oornplaint 
to the Magistrate did not amount to the institution 
of criminal proceedings within the meaning of the 
section. 

Reference was made to the Calcutta Full 
Bench ruling Karim Bakhsh v. Queen- 
Empress (4), in a later case in the Madras 
High Court. The Sessions Judge of 
Tinnevelly Division v. Sivan Cheiti (9), 
Full Bench, where the principle of t^t 
ruling was followed and where the majority 
of the Full Bench extended the principle 
by holding that a false complaint to a 
Village xMagistrate or an oilence which he 
was bound to report to the Police under 
B. 45, Criminal Prccedure Code was an 
irstitution of criminal proceedings within 
t! e meaning of B. 211, Indian Penal Code. 
In 1925 the matter come before a Bench of 
the Patna High Court iu Parameshwar Lai 
V. Emperor (10). and the Bench 
dissented from the Allahabad ruling Queen- 
Empress V. Bisheshar (3) and followed the 
Calcutta Full Bench luling Karim Bakhsh 
V. Queen-Empress (4). The Allahabad 
ruling Queen- Empress v. Bisheshar (3) has, 
therefore been considered and dissented 
from by three other High Courts, and in 
one case dissented from by a Bench of five 
Judges. The weight of authority is, there- 
fore, heavily against the ruling Qtieen- 
Empress v. Bisheshar (3). The reasoning 
contained in the rulings of the other High 
Courts is clear and cogent. I, therefore, 
consider that we should follow the rule of 
the other High Courts and hold that mak- 
ing of a false charge to the Police of a 
cognizable oSence is the institution of 
criminal prcceedings within the meaning 
of B 211, Indian Penal Code. There 
is another reason which inclines me to this 
view, which reason has not been mentioned 
in any of the rulings. This is the definition 
of “investigation” and “judicial proceed- 
ings*' in B. 4 (i) (1) and (m) of the Criminal 
Procedure Code. “Investigation" includes 

(9) 1 lad. Cas. 187; 32 M. 258; 9 Cr, L. J. 170;5M. 
L, T. 2G9. 

(10) 92 lad. Cas. 885; 4 Pat. 72; A. I K. 1925 Pat. 
678; 27 Or. L. J. 373; 7 P, L, T. 657. 
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all the pioceedinga under this Code for the 
collection of evidence conducted by a 
Police Officer or by any person (other than 
a Magistrate) who is authorised by a 
Magistrate in this behalf." This clearly 
shows that '‘criminal proceedings" include 
the investigation by a Police Officer. On 
the other hand proceedings in Court are 
distinguished, as sub s, (m) says ‘ judicial 
proceeding includes any proceeding in 
the course of which evidence is or may 
be legally taken on oath.” These defini- 
tions show that if the second part of s. 211, 
Indian Penal Code were intended to apply 
only where proceedings had taken place 
in Court the language used would not 
have been “if such criminal proceeding be 
instituted” but “if criminal proceedings 
be instituted in Court" or “if judicial pro- 
ceedings be instituted.” As the section 
simply refers to criminal proceeding I con- 
sider that it refers to a Police Investiga- 
tion as well as to a prosecution. 

Another reaeon for accepting the Cal- 
cutta view is that it would be unlikely 
that the Penal Code would make such a 
distinction in the two parts of the section as 
regards the amount of punishment, and 
make the difference depend on consequences 
over which the accused had no con- 
trol. 

I consider that the commitment of Johri 
to Sessions was correct, and that the re- 
ference should b« refused, and that the 
Sessions Judge should be directed to pro- 
ceed with the trial of Johri according to 
law. 

King, J. —I agree. Theaccufled ie alleged 
to have made a report to the Police falsely 
charging certain persons with having 
committed an offence under s. u04, Indian 
Penal Code. The Police investigated and 
found the charge to be totally false. The 
persons charged were not prosecuted. The 
question is whether the accused, by caus- 
ing the Police to make an investigation, 
should be held to have caused the in- 
stitution of a criminal proceeding on a false 
charge, within the meaning of the second 
paragraph of s. 2il, Indian Penal Code. 

I think an investigation of an alleged 
cognizable offence must be regarded as a 
‘‘criminal proceeding.” This is in ac- 
cordance with the ordinary meaning of 
those words, as I understand them. More- 
over, under s 4 (1) (1) an “investigation** is 
expressly defined as including all the pro- 
ceedings under the Code for the collection 
of evidence conducted by a Police Officer. 
So if Police make an investigatioa in con* 


sequence of a false charge of a cognizable 
offenc?, I think it must be held that “ori- 
mioal proceedings” have been instituted on 
a false charge, within the meaning of 
the second paragraph of &. 211, Indian 
Penal Code. 

It may be objected that if a false charge 
resulting in an investigation amounts to 
instituting a criminal proceeding, then 
how are we to give effect to the distinction, 
made in the first paragraph of s. 211, bet- 
ween (1) instituting a criminal proceed- 
ing, and (2) charge a person with the com- 
mission of an offence? One answer is that 
the institution of criminal proceedings does 
not necessarily involve an accusation of 
any offence. Por instance a man may make 
an application to a Magistrate that security 
for good behaviour should be taken from 
a certain person on the ground that he 
is by habit a robber. No charge is made 
of any offence, nevertheless the application 
must, I think, amount to the “ institution of 
criminal proceeding ” if the Magistrate 
holds any inquiry. The same argument 
would apply to all proceedings requiring 
security for keeping the peace or for good 
behaviour. The fact that they are ” crimi- 
nal proceedings” cannot be doubted, but 
they do not proceed upon the allegation that 
any offence has been committed. There is, 
therefore, at least one clear distinction bet* 
ween the institution of criminal proceed- 
ings and the accusation of having com- 
mitted an offence. There may be other 
distinctions, but it is unnecessary for our 
purpose the subject further. 

The Allahabad decisions, starting with 
Empress of India v, Pitam Rai (1), merely 
assume that the institution of criminal 
proceedings means the institution in a 
Criminal Court, or the institution of judi^ 
dal proceedings. They do not even dis- 
cuss the question whether “criminal pro- 
ceedings** cannot be given a wider nieaning 
so as to include a Police investigation. 
They only Allahabad case decided by a 
Bench of two Judges is Queen-Empress 
Bisheshar (3), but with all due respect to 
the learned Judges I do not think the 
judgment can be considered satisfactory. 
The point at issue was not argued and no 
reasons are given for dissenting from the 
Full Bench decision in Karim Bakhsh v. 
Queen.-Empress (4). My learned brother has 
discussed the casslaw and shown that the 
Madras and Patna High Courts have ex- 
pressly dissented from the Allahabad view 
anl have preferred to follow the Calcutta 
Full Bench decision. 1 also think that the 
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Latter decision ie correct and should be 
tollowed. 

I concur in the order proposed. 

By the Court. — We reject the re- 
ference and direct that the Sessions Judge 
will proceed with the trial of the case. 

A, Reference, rejected. 


ALLAHABAD HIGH COURT. 

Oivil Revision No. 210 of 1931. 

November 26, 1931. 

Niauatullah, J. 

BINDESHARI— Applicant 
versus 

Babu BANSHI LAL— Oppositb Party 

Civil Procedure Code {Act V of 1908), s. 60— 'Cooking 
veaseW, 'artisan*, 'tool*, meanings o/— Gagra, whe- 
ther cooking vessel — Soap maker, whether artisan — 
Interpretation of a. 60, 

Section 60, Oivil Procedure Code, ought to receive 
a liberal interpretation. The expression “aookiiig 
vessels” in the said section does not mean only 
vessels in which food is actually cooked but includes 
vessels necessary for cooking operations, such as, a 
thali eaxda gagra. [p. 280, col. 2. | 

One who practises the art of soap making should 
bo considsred to be an artisan within the moaning 
of that word in s. 60, cl. (6), and the paraphernalia of 
such a person for the soap factory should be con- 
sidered as tools of an artisan within the moaning 
of s. 60 and are, therefore, not liable to attachment 
and sale in execution of a decree, [ibid.] 

Oivil Revision sgaiost an order of the 
Small Cause Court Judge, Benares, dated 
the 7th March, 1931. 

Mr. Mansur Alam, tor the Applicant. 

Mr. Damodar Das, tor the Opposite Party. 
Order. — This revision arises out of exe- 
cution proceedings. The respondent obtain- 
ed a decree for Ks, 2 a 7 against the appli- 
cant Bindeshari who is a soap manufacturer 
by profession. The respondent attached 
certain articles specified in lists A and B 
annexed to his application for execution. 
It was objected by the judgment debtor 
that the articles attached were his “cook- 
ing vessels” and “tools of an artisan” with- 
in the meaning of s. 60, els. (a) and (b) of 
the Code of Oivil Procedure and were not 
liable to attachment and sale in execution 
of a decree. This objection was dismiss- 
ed by the lower Court except as regards 
a batua. Besides the batua exempted, list 
B mentioned 2 other articles, a thali and 
a gagra. List A gave particulars of a num- 
ber of articles which formed the parapher- 
nalia of the judgment- debtor’s soap facto- 
ry. It includes a brass seal for making 
soap cakes, an iron pan, canisters, tubs etc. 
It cannot be disputed that all these articles 


are necessary for manufacturing soap. The 
order of the lower Court proceeds on the 
ground that gagra and batua are not cook- 
ing utensils and that the articles specified 
in list A cannot be considered to be tools 
of an artisan. Accordingly it directed the 
sale of all the properties attached except 
a batua as already stated. In revision it 
is contended that all the articles aforesaid 
are exempt from attachment and sale in 
execution of a decree in view of the pro- 
sions of 8. 60, els. (a) and (6), Oivil Proce- 
dure Code. 

In my opinion, s. 60, els, (a) and (b) ought 
to receive a liberal interpretation, A thali 
is onefof the most necessary cooking vessels 
in a Hindu household. Gagra, which is 
a brass jug for water, though not indispen- 
sable, is generally part of kitchen require- 
ments in the society to which the judgment- 
debtor belongs The expression ‘cooking 
vessel’s dees not mean only vessels in 
which food is actually ccoked but includes 
vessels necessary for cocking operations. 

I am satisfied that these two articles are 
“cooking vessels’’ within the meaning of 
B. 6!', cl. (a), Oivil Procedure Code. 

Ai regards the paraphernalia for manu- 
facluring soap, the question is whether the 
judgment-debtor can be considered an 
artisan within the meaning of e. 60, cl. (6) 
and the articles which form such para- 
phernalia can be considered to be his 
“tools". The meaning of the word “artisan” 
as given by Murray in bis Dictionary is 
“one who practices or cultivates an art”, 
an “artist”. If this definition of the word 
“artisan” be accepted, and there is no rea- 
son why it should not be, (though in 
common parlance it is generally taken to 
mean handicrafts man) one who practises 
the art of soap making should be consider- 
ed to be an artisan within the meaning of 
that word in s. 60, cl. (6). The word “tool” is 
defined in the same dictionary as. “Any in- 
strument of manual operation, a mechanical 
implement for working upon something as by 
cutting, striking, rubbing, or other prccess, 
in any manual art or industry, usually cue 
held in and operated directly by the band 
(or fixed in position, as in a lathe), but also 
including certain simple machines, as the 
lathe”. This is a very comprehensive de- 
finition of the word “tool” and would prima 
facie include the entire paraphernalia for 
the soap factory of the judgment-debtor. 
I bold that all the articles mentioned in 
list A should be considered as tools of an 
artisan within the meaning of s. 60 (&) 
Oivil Procedure Code and. therefore. 
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exempt from attachment and sale in exe- 
Bution of a decree* 

The result is that this application for re- 
vision is allowed. The articles attached in 
execution of the respondent's decree shall 
be forthwith released. 

A. Revision allowed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 20 of 1931, 

April 10, 1931. 

Pollan, J. 

ALLAH BAKSH— Applicant 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), 1^21- - 

Jail appeal’—Summary dismissal— Discretion un- 
fettered. 

Under s. 421, Orimiaftl Procedure Code, a Judge 
receiving an appeal from the Jail has power to dis- 
miss the appeal summarily on perusing the same if 
he considers there is no sufficient ground for inter- 
ference. He is not bound to call for the records or 
to state the reasons and has an unfettered discretion. 
Queen-Empress v. Nannhu (1), commented upon. 

Mr. Mansur Alam, tor the Applicant. 

The Aasietant Government Arlvocate, for 
the Grown. 

Judgment. — This is an appHcatioo in 
revision oi an order the Additional Sessions 
Judge of Meerut rejecting eummarialy an 
appeal received from the Jail The Court 
was doubtless acting under s. 421 of the 
Code of Criminal Procedure which lays 
down that a Judge on receiving such a 
petition shall peruse the same, and if he 
considers that there is no sufficient ground 
for interfering he may dismiss the appeal 
summarily. The srme section lays down 
in clear words that the Court hearing such 
an appeal is not bound to call for the record 
in the case I have been referred by the 
learned Counsel to a Fall Bench decision of 
the Allahabad High Court passed three 
years before Act No. V of 1898 was enacted 
Queen Empress V. Nannhul (1), which shows 
that at that time this (3ourt thought that 
it was advisable for a Court rejecting an 
appeal summarily to give some reasons. 
But that opinion of the Full Bench of this 
Court was not incorporated in the subsequ- 
ent Code of Criminal Procedure. The law, 
in my opinion, does not mean to fetter the 
discretion of a Court receiving such Jail 
appeals and there is no ground of revision 
arising from the action of the learned 
Additional Sessions Judge in this case. I 
have been into the case on its merits and 1 
find that the order rejecting the appeal 

(1) 17 A. 24l; A. W. N. 1895, 68. 
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summarily was, in the circumstances of th^ 
case the only proper order which the 
Court could have passed. I dismiss the 
application. 

The bail bond of the applicant is dis- 
charged, and be will surrender to serve out 
his sentence. 

A. Application dismissed. 


ALLAHABAD HIGH COURT. 

Case No. 5 of 1930. 

Letters Patent Appeal No. 1033 of 1928. 
March 16, 1931. 

SaniMiN, Agio , 0. J. amd BiJPAi, J. 
BHUP 8INQH AND OTHBES— Plaintiffs— 
Appbliasts 
versus 

SHEO 8H ANKER and othfes — Dsfenoints 
— Rbspondbnts 

Agra Tenancy Act (III of 1926), s S (6)— Lease by 
mortgagee in possession — Redemption by mortgagor, 
whether terminates least'^Suit for ejectment of tenants 
in Civil Court— Maintainability . 

Whore a mortgagee ia possession who is authorised 
to let out the property to tenants, lets it out to 
tenants in the ordinary course of the zemindari^ the 
tenants do not become trespassers on the redemption 
of the mortgage so as to entitle the mortgagor to sue 
them for ejectment through the Civil Court. Ham 
Chand v. Ran Ilans (1) and Collector of Basti -v, 
Sarnam Gharak (2), referred to. 

Letters Patent Appeal against the judg- 
ment oi Mr. Justice Sen, dated the 13th 
December, 1929. 

Mr. Baleshwari Prasad, for the Appel- 
lants. 

Messrs. K. D. Malaviya and Gopalji Mehro- 
tra, for the Respondents. 

Judgment— In this case although 
the original mortgage was simple and the 
mortgagor was to pay interest to the 
mortgagee, he executed a subsequent 
document in favour of the mortgagee 
putting him in possession of two plots in 
lieu of interest and authorising him to 
cultivate those plots or to let them out to 
tenants. No question was raised before 
the learned Judge of this Court that this 
document was for any reason invalid. In 
the ordinary coarse of the management 
the mortgagee let out these plots to defend- 
ants Nos. 3 and 4. The plaintiffs redeemed 
the mortgage out of Court, but instead of 
suing the tenants in the Revenue Court for 
their ejectment, in case they had such 
right, they brought a suit for possession 
in the Civil Court impleading the mortga- 
gees also. The first Court dismissed 
the suit holding that the tenanta could be 
ejected by the Revenue Court only. The 
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lower Appellate Oout took a contrary view. 
A learned Judge of this Oourt has overrul- 
ed the view of the lower Appellate Court 
and restored the decree of the first Court. 

We are of opinion that the view taken 
by a learned Judge of this Court is perfect- 
ly right. The plaintiffs had given authority 
to the mortgagees either to cultivate the 
plots themselves or to let them out to 
tenants. They let them out to tenants. 
The redemption of the mortgage put an 
end to the mortgage of the proprietary 
interest but that did not make the agricul- 
tural tenants trespassers from that date. 
It is unnecessary for us to express any 
opinion as to whether these tenants can, as 
the law now stands, be or be not ejected 
by the Revenue Court. It is, however, 
obvious that the only remedy, if any, which 
the plaintiffs have is to eject these tenants 
through the Revenue Court. The learned 
Advocate for the appellant relies on the case 
ot RamChand V. Ran Hans (1). On the 
other hand the learned Advocate for the 
respondent relies on the case of the Collector 
of Basti V. Sarnam Gharak (2). 

We think that when the mortgagees were 
in possession of these plots and had full 
authority to let them out to tenants and 
they gave them to tenants in the ordinary 
course of their management of the zamin- 
dari these latter tenants did not become 
trespassers on the redemption of the mort- 
gage so as to entitle the plaintiffs to use 
them for ejectment throughthe Civil Court. 

The appeal is accordingly dismissed with 
costs. 

A. Appeal dismissed, 

(1) 3 A. L. J. 517. 

(2) 11 liid. Oas. 817; 8 A. L. J. 802. 


ALLAHABAD HIGH COURT. 

Miscellaneous Case No. 194 of 1931. 

March 16. 1931. 

flOLAIlliN, AOTd. C. J.4ND BiJPAl,J. 

Babu OURU CHARAN PRA8HAD and 

ANOTaER—PETlTIONKtiS 

versus 

Babu Rao VISHNU PARARKAR 
— Opposith Paktt 

Contempt of Cmrt— Judicial proceedings — Publica- 
tion of disputed Will in newspaper— -Contempt. 

Whoro during? the pendency of a suit in which the 
genuineness of a Will was seriously disputed, the 
editor of a newspaper published a certilied copy of 
the Will, as a paid advertisement, and the object of 
the publication was to make the public believe that 
It was genuine ; , 


Held, that the editor was guilty of contempt of 
Court. 

Ur. K, N. Katju Messrs Iqbal 
Ahmad and K.sVerma, for the Applicants. 

Messrs. K, D. Malaviya and J.C. Mukerji^ 
tor the Opposite Party. 

Judgment. —This is an application 
for taking proceedings against Babu Rao 
Vishnu Pararkar, Editor, Printer and 
Publisher of the *Af newspaper. The facts 
are not now in dispute and may be accept* 
ed as substantially set forth in the 
written statement filed by the editor. On 
the 28th of January 1931 one Beni Ram 
Shukul brought a certified copy of a docu- 
ment purporting to be a Will of one Musam- 
mat Raj Rani and showed it to the as- 
sistant manager Sri Baldeo Das and re- 
quested him to publish it as an advertise- 
ment. Rupees 15 were paid for the costs of 
printing and the copy was published in 
the paper. We may assume in favour of 
the editor that the certified copy was act- 
ually shown to the assistant manager and 
was taken back after a copy of it had been 
retained in his office. The editor how- 
ever does not deny that the assistant 
manager understood that this was a docu- 
ment filed in a suit pending in the Court 
of the Subordinate Judge of Benares. As 
a matter of fact the copy itself purported 
to have been taken from a document filed 
in that suit. It is also nov an admitted 
fact that in the proceedings relating to 
the substitution of names in that suit the 
genuineness of the alleged Will of Musam^ 
mat Raj Rani was seriously disputed by 
the opposite party. 

On these facts there cannot be the 
slightest doubt that the whole object of 
publishing the Will in the advertisement 
column was to announce to the public that 
EkWiU otMusammat Raj Rani existed and 
that the contents of it were as put in the 
paper. The whole purpose obviously must 
have been to make the public believe in 
the genuineness of the document and to 
act upon it. It is obvious that this was 
likely to prejudice the mind of the public 
against the party to the suit who was im- 
pugning the genuineness of the document. 
The publication undoubtedly helped to 
create an atmosphere in favour of the 
party relying upon it and adverse to them 
who were contesting it. If before the dis* 
pesalof a pending suit in which a Will is 
disputed newspapers sre allowed to in- 
terfere in this way with a fair administr- 
ation cf jus.ice there would be a serioua 
harm done, 
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la Oswald’s Oantempt of Court (3rd 
Edition, page 95) it is noted that ‘printing, 
even without comments, and circulating 
the brief, pleadings, petition, or evidence 
of onesideonly, is a contempt; and accounts 
of a case by notices, advertisements, or 
circulars, which misrepresent, or present 
mere ex parte statements of the case, are a 
contempt.’ The publication of this Will 
was in no sense the publication of a 
bona fide report of the proceedings of the 
Court. As a matter of fact it was not publish- 
ed as such. The editor, therefore, cannot 
claim a qualified privilege on that account. 
We are satisfied that the publication of 
this document if unchallenged would 
seriously prejudice the other party and he 
has a just right to complain. 

We are satisfied that the act of the 
persons responsible for this paper amounted 
to a contempt of Court. 

Before we pass our final order we would 
like to have a statement to be made on 
behalf of the editor, printer and publisher 
of ‘A;' whether ho is prepared to publish 
an unconditional apology in his paper 
without delay. 

Mr. Malaviya on behalf of the editor 
states that the editor will be prepared to 
publish such an apologv. Mr. Iqbal Ahmad 
states before us that in view of the fact 
that the editor has agreed to publish an 
apology he does not pre»s for anything 
except nominal cosie. We accordingly 
issue only a warning to Babu Rao Vishnu 
Pararkar the editor, printer and publisher 
and order him to pay one rupee as nomi- 
nal costs of the applicants. 

A. Order accordingly. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 116 of 193'J. 

March l), 1931 

SoLAiMiN Agio, C. J., and BijPii, J. 

Firm DWARKA DA8-BABU RAM— 
PfAiNiiFF— A pplicant 
versus 

Thb VAISH flour M!LL-Dbpbndant 

— OppoeiTB PaiiTY 

Civil Procedure Code {Act V of I90S), ss. 151, 0. 
IX, r IS, 0. XXI, r 90 — Application to set aside 
sale — Dismissal for default- Inherent power to restore 
— 0. IX, whether applies. 

Order IX, Oivil Procedure Code, is not applicable 
to the dismissal of an application under O. XXI, r. 90, 
but there is an inherent jurisdiction in the Court to 
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reatore such an application if good cause is made out. 
Thakur Prasad v. Fakir Ullah (1) and Qanesh Prasad 
V. Bhagelu Ram (2), referred to. 

Oivil Revisioa against an order of the 
Subordinate Judge, Agra, dated the 2lBt 
December, 1929. 

Mr. Damodar Das, for the Applicant, 

Mr. Panna Lai, for the Opposite Party. 

Judgement. — This is a revision from 
an order of the Subordinate Judge of 
Agra dismissing an application for the re- 
storation of a previous application under 
0. XXI, r. 90, Oivil Procedure Code. 

After the sale had taken place the ap- 
plicant applied to have it set aside on the 
ground of material irregularities and fraud 
as well as substantial loss. On three oc- 
casions he took steps to get service effect- 
ed on the opposite party but each time 
the summons was returned with the report 
that be could not be found. On the 
fourth occasion the Court ordered him to 
deposit the necessary costs but he failed 
to do so on the date fixed and no one ap- 
peared on his behalf. The application was 
accordingly dismissed on the 3rd of August 
1929. 

The applicant then applied to have the 
dismissal set aside on the ground that he 
bad been ill and could not attend the Court. 
He subsequently filed an affidavit in sup- 
port of his application. The application 
did not expressly mention that it was made 
under O, IX, Oivil Procedure Code, 

The learned Subordinate Judge by a 
summary order has dismissed ihe applica- 
tion on the ground that the objection 
admittedly was an execution proceeding 
and that O. IX, did not apply to such pro- 
ceedings. 

It is contended on behalf of the applicant 
that O, IX, read with s. Ill Oivil Pro- 
cedure Oode applied to the case. While 
the old Code was in force it was held by 
their Lordships of the Privy Council in the 
case of Thakur Prasad v. Fakir Ullah fl) 
“that inasmuch as Chap. XIX of the Code consisting 
of 121 sections, is devoted to the procedure in execu- 
tions, it would be supporting if the framers of the 
Code had intended to apply another procedure, most- 
ly unsuitable, by saying in general terms that the 
jirocedure for suit should be followed as far as 
applicable.” 

Order XXI, r. 90 had a correspond- 
ing section in Obap. XIX, of the old 
Oode and the remarks of their Lord- 
ships apply with an equal foice 
to this procedure. It is, therefore, very 
diffi3ult to hold that merely because of the 

(1) 17 A. 106; 22 I. A. 44; 5 M. L. J. 3; 6 Bar. 526 
(P. 0.). 
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general proviaion contained in a. 141 the 
procedure provided in tbia Oode for suits 
ahall, aa far aa it can be made applicable, be 
followed in all proceedings under O. XXI, 
ao aa to make O. IX, applicable to the ap> 
plication for setting aside a sale. 

This was the view expressed by one of 
us io the case of Ganeth Prasad v, Bhagelu 
Ram (2), where it was remarked that it was 
difBcult to accept the view that 0. IX would 
in terms be applicable to such miscellaneous 
proceedings. It was further pointed out, 
that the proper remedy was by applying to 
the Court to invoke its inherent jurisdiction 
under a. 151, Civil Procedure Oode, Daniels, 
J , however, relying on certain Oudh cases 
took a contrary view on the question of the 
applicability of 0. IX, Civil ProcedureCode, 
but agreed that a 151 would certainly 
apply. Since that case the Calcutta High 
Court has agreed that the correct view to 
take is that O IX, is not applicable but 
that there is an inherent jurisdiction in the 
Court to restore an application if a good 
case is made out. We think that O. )X, 
Civil Procedure Oode cannot be applied to 
the dismissal of the application under O. 
XXI, r. 90, As pointed out in Ganesh 
Prasad's ease (2) the applicability of O. IX 
might involve a further diflSoulty of allow- 
ing appeals from such orders. We, there- 
fore, think that the learned Subordinate 
Judge: was correct in bis view when he 
remarked that O. IX did not apply to these 
proceedings, although he was wrong in 
thinking that it was in the nature of an ex- 
ecution proceeding. 

We have already pointed out that the ap- 
plication was not limited to O. IX, Civil 
Procedure Code. The learned Judge has 
not at all considered the question that he 
had inherent jurisdiction to intervene if a 
good case was made out. This point is 
not expressly taken in the grounds of re- 
vision before us, but we think that as the 
learned Judge has not considered the ap- 
plication on the merits but has merely 
dismissed it thinking that it is not enter tain- 
able, be has failed to exercise jurisdiction 
which was vested in him. 

We accordingly allow this revision and 
setting aside the order of the learned Sub- 
ordinate Judge, send the case back to his 
Court for disposal of the application on the 
merits. He need only interfere if he is 
satisfied that good cause was shown. 

In the circumstances we direct that the 
parties should bear their own costs of this 


(2) 89 Ind. Oaa. 350; t3 A. L. J. 817: L, 
Oiy; 47 A. 878 A. I. B. 1925 All. 7T3. 


B. 6 A. 412 
( 


revision and that the costs in the Court 
below should abide the event. 

A. Case cent lack. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

First Civil Appeal No. 134 of 1927. 

March 2, 1931 

SoLAIMlN, Muherji and Youno, JJ. 

PITAMLAL AND OTHB 28 — APPBLL»NT 8 . 
versus 

KALLA RAM and other'; — Rhspondbntp. 

Prolate and Administration Act {V of 1881), s. 62 - 
Succession Act (XXXI K of 1025),s. 276--Oral Will--- 
Application for probate, maintainability of — Fact 
that substance of oral Will was taken down at the time, 
effect of. 

An application for the grant of probate of an oral 
Will can be entertained under the Probate and Ad- 
ministration Act (V of 1881). [p 286, col. 2.'i 

The fact that the sub.stanco of the oral Will was 
taken down at the time the Will was made would 
not make any difference in the eye of the law. That 
fact would only be a strong piece of evidence to 
prove the contents of the oral Will. In re the Will of 
Haji Mohamed Abba {2) referred to. Gokul Chand v. 
Mangal Sen (1), followed, [p. 287, col. 1.] 

First Appeal from a decision of the 
District Judge, Agra, dated the 16'h 
December, 1926. 

On 16th Decembar, 1930, Siilaiman and 
Young, JJ, made the following 
Order of Reference to a Full 
Bench. — This appeal arises out of an 
application for grant of Probate, 
said to have been made by one 
Pandit Chunni Lai orally on the 29th of 
April, 1925. Four witnesses were produced 
on behalf of the applicants to prove the 
making of this Will by the deceased Chunni 
Lai. The learned District Judge has re- 
marked that he accepts the evidence of 
these four witnesses. He has, however, 
thought that the evidence of these witnesses 
coupled with a piece of paper containing 
a note of the substanceof the oral Will made 
by one of the witnesses only makes oat the 
wish of Chunni Lai to make a Will and 
n)t a complete Will made by him. 

The valuation of this case is over 
Rs. 15,000 and there is a possibility of the 
matter going before their Lordships of 
the Privy Council. 

The first point which ought to be settled 
is whether an application for the grant of 
a Probate of an oral Will can at all be 
entertained under the Probate and Adminis- 
tration Act of 1881, which is applicable 
to this case. Both the oral Will and the 
application for the grant of Probate were 
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prior to the coming into force of the new 
A^.t (Act XXXIX of 1925). 

Undoubtedly there is the authority of 
Gokul Chand v. Mangal Sen (1) 
in favour of the applicants. That case 
followed an earlier case of the Bombay 
High Court In re the Will of Haji 
Mahomed Abba (2). 

The learned Judges of the Bombay High 
Oourt thought that if a nuncupative Will 
was not admitted, the result would be 
that although the Succession Act expressly 
permitted an oral Will, it would at the 
same time be practically nullified. The 
Allahabad Judges considered that the 
question of admitting an oral Will to Pro- 
bate was one of some diflSculty, but follow- 
ing the practice of the English Law which, 
according to them, presented a bridge by 
which they could escape from the difficulty 
of finding that whereas a Hindu or Muham- 
madan can make a good oral Will, no 
effect can be given to that Will, such as 
would be given to a written document 
they were led in that direction by the 
Bombay ruling. 

As far as we can find, these rulings have 
not been reconsidered since then. It is not 
necessary to refer to cases relating to Wills 
prior to Act V of 1881. 

An examination of the provision 
of the Probate and Administration 
Act of 1881 raises a considerable 
doubt as to the correctness of the rule 
of law laid down iu these cases. No 
doubt in s. 3 the definition of “Will" is 
wide enough to include an oral Will. The 
definition of “codicil" which does not 
arise iu this case, will however exclude 
such an idea, because it refers to an 
instrument. The word “Probate" is defined 
as “the copy of a Will certified under the 
seal of a Oourt of competent jurisdiction, 
with a grant of administration to the 
estate of the testator". 

Under s. 62 of the Act, an application 
for Probate has to comply with certain 
requirements. It should either have the 
original Will annexed to it, or, in cases 
mentioned in ss. 24, 25 and 26, it may 
have a copy, draft or a statement of the 
contents thereof annexed to it. A reference 
to ss. 24, 25 and 26 would make it clear 
that they contemplate the existence of a 
written Will, which has either been lost, 
mislaid or destroyed or is in the possession 
of a person outside the province who 
refuses or neglects to deliver it up, but 

(1) 25 A. 313; A. W. N. (1903) 63. 

(2) 24 B. 8; 1 Bom. L. R. 715. 


has transmitted a copy. None of these 
sections refer to an oral Will. It would 
therefore, seem to follow that the appli- 
cation for Probate must either have the 
Will annexed or, where the original Will 
exists but is not forthcoming, a copy or 
draft statement of its contents annexed. 
Furthermore, s 62 requires a declaration 
that the writing annexed was the ^ last Will 
of the testator and that it was duly 
“executed" Section 63 also provides that 
where the Will, copy or draft is written in 
a language other than English or than 
that in ordinary use in the Oourt, there 
shall be a translation duly certified to be 
a true and accurate translation. 

Section 27 also shows that administration 
may be granted of the original W ill, where 
it is in existence but not produced, limited 
until a Will or an authenticated copy 
of it is produced. 

In view of these provisions of law, it 
is extremely doubtful that a Probate 
can be granted by a Oourt of an oral Will. 

We also think that, if a Probate could 
not be granted of an oral Will, it would 
not necessarily follow that the right of a 
Hindu or a Muhammadan to make an oral 
will would be taken away by the Act, and 
that such an oral Will would be wholly 
ineffective and inoperative. The property 
might vest under the Will, unless there is 
any express provision of law prohibiting it. 

We are, therefore, of opinion that before 
finally disposing of this appeal it is neces- 
sary that the following questions of law 
may be referred to a Full Bench for an 
authoritative pronouncement : — 

(1) Whether an application for the grant 
of Probate of an oral Will can be entertained 
under the Probate and Administration Act 
(Act V of 1881)? 

and (2) Whether the Act would apply to a 
case where the substance of the oral Will 
was taken down by a witness at the time? 

Let this case, therefore, be put up before 
the Hon’ble the Chief Justice for con- 
stitution of a Full Bench to decide the 
above two points. 

Messrs. N, S. Asthana and Nanak Chani, 
for the Appellants. 

Messrs. U. P. Bajpai, S. N. Chaube and 
Hari Ram Jha, tor the Respondents. 

Judgment. — Two questions have been 
referred to this Full Bench for considera- 
tion. They are : — 

(1) Whether au application for the grant of Probate 
of an oral Will can be entertained under the Probate 
and Administration Act (Act V of 1881). 

and 

(2) Whether the Act wonld apply to a caae wher^ 
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tho substance of the oral Will Tfas taken down bj a 
witness at the time? 

If the questions were res Integra and we 
had to consider nothing but the pro- 
visions of the Probate and Administration 
Act (Act V of 1881) there would be con- 
siderable difficulty in holding that a 
Probate of an oral Will could be granted. 

No doubt the definition of “Will" though 
not that'of “codicil", in s. 3 was wide 
enough to include an oral Will. But 
“Probate" was defined as meaning the copy 
of a Will certified under the seal of a 
Oourt of competent ! jurisdiction, with a 
grant of administration to the estate of the 
testator. We then had ss. 24, 25, 26 and 
27 relating to the grants limited in opera- 
tion. The language of these sections 
presupposed that the Will has been lost or 
mislaid, or was in the possession of a 
person residing outside the province or 
that it was in existence but was not forth- 
coming. The language of these sections 
was, therefore, appropriately related to a 
written Will and not to an oral Will Lastly, 
we had s. 62 which referred to the ap- 
plication to be made for Probate which 
must have the Will annexed or in the 
cases mentioned in ss. 24, 25 and 26, a 
copy, draft or a statement of the contents 
thereof annexed and must also state that 
it was duly executed. It did not expressly 
say what was to be done in the case of an 
oral Will. Section 63 referred to the case 
where the Will was in a language other 
than English, of which a translation had 
to be annexed. 

Beading these sections together, it would 
have followed that the procedure laid down 
for the grant of a Probate related to the 
Probate of a written Will and not an oral 
one. 

No doubt under the Succession Act (Act 
X. of 1865) privileged Wills made by sol- 
diers or mariners need not be wholly in 
writing. Then there was s. 187 which laid 
down that no right as executor or legatee 
could be established in a Oourt of Justice 
unless a Oourt of competent jurisdiction 
had granted Probate of the Will under 
which the right was claimed. But the 
language of s. 244 of the Succession Act 
though similar in some respects to that 
of s, 62 of the Probate and Administration 
Act, was not absolutely identical, as the 
latter section bad the words allowing the 
annexing of “a copy, draft or statement 
of the contents of the original Will" 
limited to the cases covered by .contents 
24, 25 and 26. It might also 


have been difficult to interpret s. 62 of 
the Probate and Administration Act not 
according to its plain language but in the 
light of the difficulties which might arise 
under the Succession Act. However, the 
fact remains that the Bombay High Oourt 
In re the Will of Haji Mahomed 
Abba (2) held that a Pro- 
bate of a nuncupative Will could 
be granted. This case was followed by 
the Allahabad High Oourt in Qokul Chand 
V. Mangal Sen (1) where the difficulties 
were fully appreciated but it was considered 
more convenient and in accordance with 
the practice in England to admit Probate 
of an oral Will. 

The Legislature has now consolidated 
these two Acts and passed the Indian Suc- 
cession Act (Act XXXIX of 1925), It permits 
of oral Will being made by Muhammadans 
as well as by soldiers, mariners and airmen 
whose Wills are not required to be in 
writing. The language of s. 276 is almost 
identical with that of the old s. 62 of the 
Probate and Administration Act. It does 
not expressly refer to oral Wills, It must 
be presumed that the Legislature was 
aware of the trend of rulings in this 
country. And when in re enacting the 
Statute it has adhered to the former phra- 
seology, we are justified in inferring that 
the interpretation laid down in the rulings 
has been approved of by the Legislature. 

If oral Wills are not to be admitted to 
Probate there would certainly be one serious 
difficulty in the way of soldiers, mariners 
and airmen. Section 213 of the new Act 
does not exempt them and lays down that 
their executor or legatee cannot establish 
the Will without having obtained Probate 
or Letters of Administration. If s. 276 
does not permit of a Probate being granted 
of an oral Will, their Wills would be nulli- 
fied in their effect. 

We may further note that although the 
Will in this case was made before the new 
Act came into force and would accordingly 
not be invalid, the application was made 
shortly before the coming into force of 
the new Act. The Act lays down a rule 
of procedure and not a substantive law 
and, therefore, there is no reason why the 
new Act should not govern these proceed- 
ings. It is also obvious that there was 
nothing to prevent the applicant from 
withdrawing this application and filing a 
fresh application as soon as the new Act 
came into force. Having given the case 
our beet consideration we think that the 
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rule laid down in Gokul Chand v. Mangal 
Sen (1) ebould be followed. 

Our answer to tbe first question is, there- 
fore, in the afiSrmatiTe. 

In our opinion the fact that the sub- 
stance of the oral Will was taken down at 
the time the Will was made would not 
make any difierence in the eye of the law. 
That fact would only be a strong piece of 
evidence to prove the contents of the oral 
Will. 

A. Answered in the affirmative. 


ALLAHABAD HIGH COURT. 

SPECIAL BENCH. 

Case No. 40 of 1930. 

February 5, 1931. 

Bov-I, BaNBBJI and NuMATDLLiH. JJ. 

In the matter of Pandit SHANKAR LAL. 

Legal Practitioners— Misconduct — Enquiry should 
not be started without grave consideration. 

It is right and proper that all judicial olTicers 
high or low should keep a vigilant eye on the con- 
duct of legal practitioners, of whatever status, who 
are all ministers of the Court and should in proper 
cases institute inquiries under the Legal Practi- 
tioners Act or make complaints under tlio Bar 
Councils Act according to the status of the legal 
practitioner concerned, but legal practitioners are 
one and all of whatever status, entitled also to the 
protection of the Court, and inciuiries should not be 
instituted or complaints madt without having given 
veiy grave consideration to the reasonable i>roba- 
bility of the case against the legal practitioner being 
well founded. Permanent and undeserved harm may 
be caused to the reputation of any legal practitioner 
against whom ill-considered proceedings arc taken, 
[p 288 , cols. 1 & 2 ] 

Judgment. — This case came up be- 
fore us on the 7th of March, 1930, for con- 
sideration as to what action, if any, should 
be taken by this Court under s. lO (2) of 
the Bar Councils Act, XXXVIII of 1926, 
in reference to a complaint forwarded by 
a Magistrate of the First Class, Mr. Wali- 
ullab, charging Pandit Shankar Lal, an 
Advocate practising at Fatehpur, with 
RrosB misconduct, in that he instigated a 
false complaint against Sub-Inspector 
Mukhtar Ahmad. The complaint against 
Mukhtar Ahmad was filed by one Sheo- 
darshan who alleged that, having come to 
Court for the purposes of giving evidence 
in a case, he was taken by Sub-Inspector 
Mukhtar Ahmad from the verandah of the 
Court to a little distance away under a 
tree and was there told that he must give 
evidence identifying a particular accused 
in another case. Sheodarshan, according 


to his own account then given, bad refused 
and was threatened by the Sub-Inspector 
that he would be challaned under b. 110 of 
the Code of Criminal Procedure, and upon 
bis persisting in his refusal he was slapped 
once or twice by the Sub-Inspector. On 
hearing the commotion two or three of the 
Vakils, according to Sheodarshan, arrived, 
and the Sub-Inspector went away. Sheo- 
darshan says that he went straight to the 
Court of Mr, Qanga Ram, Sub-Divisional 
Officer of Khaga, and complained that he 
had been beaten by the Sub- Inspector. The 
Sub-Divisional Officer Mr. Qanga Ram in 
his evidence corroborates Sheodaraban on 
this point, and apparently sent for the 
Sub-Inspector and the Sub-Inspector came 
and the latter alleged that^Sheodarshan waa 
to have been a witness in the case and bad 
been got at by the other side and refused 
to give evidence. Apparently Mr. Qanga 
Ram took no further action, and one can 
only assume that he let the matter elide, 
Sheodarshan then about 5 o’clock in the 
evening, the incident having taken place 
between 1 and 2 o’clock, filed a complaint 
against Sub-Inspector Mukhtar Ahmad, 
This all took place on 19th April, 1928, 
nearly three years ago. 

On 11th June 1929 after many delays (we 
do not suggest that tbe Magistrate was 
wholly refiponsible) the Magistrate, Mr. 
Waliullah, acquitted the accused Sub- 
Inepector Mukhtar Ahmad, writing a very 
lengthy judgment criticising the witnesses 
for the prosecution, the great bulk of those 
criticisms having, ju our view, no value 
whatever. 

On 17th October, 192!^, Mr. Waliullah 
forwarded his judgment to the District 
Judge with the present complaint of gross 
misconduct against Pandit Shankar Lal 
Advocate, alleging that he had instigated 
the false complaint made by Sheodarshan 
against Sub-Inspector Mukhtar Ahmad, 
This complaint was based on the statements 
of defence witnesses in the criminal case 
that Pandit Shankar Lal and another legal 
practitioner, a Pleader, Mr. Hashmat Ali, 
had instigated Sheodarshan to make a 
false complaint against Sub-Inspector 
Mukhtar Ahmad. 

Similar proceedings but under the Legal 
Practitioners Act were instituted against 
Mr. Hashmat Ali a Pleader and on 7th 
March, 1930, when this matter first came 
before us, we were of opinion that we should 
not paes any orders until the result of the 
proceedings against Mr. Hashmat Ali 
under the Legal PiaotitloneiB Act were 
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known. We have now received the report 
of Mr. Wsliullah dealing with the case of 
Mr. Hashmat Ali. We have been unable 
to discover that there is any subetantial 
difierence between the case against Pandit 
Shankar Lsl and the case against Mr. 
Hashmat AU. In the former case, however, 
Mr. Waliullah’s report is unfavourable to 
Pandit Shankar Lai, while in the latter 
case he has found that the main charge 
against Mr. Hashmat Ali has not been 
proved. In the former case be proceeded 
merely upon his findings in the case against 
Mukhtar Ahmad. In the latter case he 
has held bis separate inquiry. The differ* 
enoe in the procedure adopted is due to 
the fact that Pandit Shankar Lai was an 
Advocate of this Court and proceedings 
against him are governed by the Indian 
Bar Councils Act, while Mr. Hashmat Ali 
is a Pleader and action against him is 
governed by the Legal Practitioners Act. 
The result is that the complaint against 
Pandit Shankar Lai was forwarded to this 
Court without any notice to him or any 
opportunity being given to him of showing 
cause. 

Before we had had the advantage of seeing 
the result of the inquiry into the conduct 
of Mr. Hashmat Ali we were disposed on 
reading the judgment in the case, Sheo- 
darthan v. Sub-Inspector Mukhtar Ahmad, 
to hold— 

(a) that there was no reason for believing 
that the complaint made by Sheodarshan 
against Sub-Inspector Mukhtar Ahmad was 
at the very least very probably a true com- 
plaint 

(b) that there was certainly not sufficient 
material on the record for issuing any 
notice to Pandit Shankar Lai calling upon 
him to explain his conduct or directing 
the District Judge to make any inquiry. 

That opinion of ours even so held has 
been amply strengthened by the report in 
the case of Mr. Hashmat Ali. We hold 
that there is no ground for directing any 
inquiry into the conduct of Pandit Shankar 
Lai, and we summarily reject the com- 
plaint. 

We cannot, however, leave the matter at 
that without putting on record our view 
that the Magistrate was unduly hasty in 
making that complaint. It is right and 
proper that all judicial officers high or low 
should keep a vigilant eye on the conduct 
of legal practitioners, of whatever status, 
who are all ministers of the Oourt and 
should in proper cases institute inquiries 
under the Legal Practitioners Act or make 


complaints under the Bar Oouncils Act 
according to the status of the legal practi- 
tioner concerned, but legal practitioners 
are one and all of whatever status, entitled 
also to the protection of the Oourt, and 
inquiries should not be instituted or com- 
plaints made without having given very 
grave consideration to the reasonable pro- 
bability of the case against the legal 
practitioner being well founded. As much 
injustice may be done to a legal practi- 
tioner by ill- conceived proceedings against 
him as may be done to the public interest 
and to the general body of legal practi- 
tioners by failure to keep a vigilant eye 
upon and take proper strong action against 
cases of misconduct. It is manifest that 
permanent and undeserved harm may be 
caused to the reputation of any legal 
practitioner against whom ill considered 
proceedings are taken. We say advisedly 
“ill-considered” proceedings. It is equally 
the bounden duty of every judicial officer 
to initiate proceedings where he has upon 
grave consideration, reason to believe there 
has been misconduct as it is to refrain 
from ill-considered proceedings and vice 
versa. In the present case the Magistrate 
could at least and should have refrained 
from initiating proceedings against Pandit 
Shankar Lai until he made inquiry into 
the proceeding which he was intiating 
against Mr. Hashmat Ali. Even though 
there may have been no suggestion that 
Pandit Shankar Lai and Hashmat Ali were 
acting in concert a failure to establish 
the case against the latter would have 
suggested doubts as to the truth of the 
case against the former. We bold that in 
this case no complaint should have been 
filed and the proceedings have disclosed 
nothing whatever to the discredit of Pandit 
Shankar Lai, and on the other hand it is 
more than probable that such action as he 
took was properly taken. The complaint 
is rejected. 

A copy of the order in the Miscellaneous 
Case No. 102 against Mr. Hashmat Ali will 
be attached to this order. Copies of these 
orders will be sent free of cost to Pandit 
Shankar Lai. 

A. Complaint rejected. 
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PATNA HIGH COURT. 

Orimiaal Revision No. 615 of lUSl. 

January 14, 1932. 

SOBOOPB, J. 

J. AQARWALA — PtsrinoNBa 

t C7*8U8 

EVfPEROR — O pposite Pab-ty. 

Factories Act {XII of 1911), ss. 3 1,1— Failure to 
report accident — Liability of occupier — Joint trial of 
occupier and manager — Legality - Criminal Procedure 
Code (Act V of 1898), ss. 5 , 330 (a) — Off ences under 
I actories Act, whether offences of the same kind. 

Although 8. 34, Factories Act, makes the manager 
liable for failure to report an accident, under s. 41 of 
the Act the occupier is also liable for such failure 
jointly and severally with the manager. 

Under 8.41, Factories Act, the liability is fastened 
on the occupier irrespective of the actual offender 
for the breach of certain provisions. 

Offences under ss. 41 (h) and s. 41 (;) of the Factoi ii's 
Act are offences of the same kind within the meaning 
of s 239 (cj, Criminal Procedure Code, and so persons 
jointly and severally liable for offences under the 
said clauses may be tried together for two offences 
committed by them. 

Orimiaal Revieioa against an order of the 
Seseiins Jud^ze, Manbhum Sambalpur, 
dated the l3th October, 1931 

Mr. S. P. Verma, for the Petitioner. 

.Mr, ManzaVy for the Assistant Govern- 
ment Advocate, for the Grown. 

Judgement — The petitioner Mr. J. Agar- 
wala has obtained a rule from this i ourt 
against his conviction under ss. 41 {h and 
41 (;) of the Indian Factories Act, He was 
tried along with Mr. Rakhit for offences 
under these sections and they were sen- 
tenced to pay a fine of Rs IhO each under 
8. 41 {h) and they were se tenced to pay a 
fine of Re. 100 each under s. 41 (j). On 
appeal to the Secsios.s Judge of Purulia 
the separate . f fine were set a‘^ide 

and it was directed t jat the fine in eacn 
case should be jointly p^.yable as laid down 
ins. 4i. The case for the prosecution was 
that the petitioner Mr Agarwala was the 
occupier of the Tatanagar Foundry at 
Jamshedpur. The other person with whom 
he was tried, Mr. Kakhit, was the manager 
of the factory. These facts are not disputed 
now, nor is it disputed that when the In- 
spector of Factories inspected the factory 
in June last he found that there was no 
register of workers maintained in the 
factory as required by s. 35 of the Act. 
It was also discovered that there had been 
two serious accidents in the factory but 
no notice had been sent to the authorities 
as required under s. 34, Mr. Agarwala, who 
is now the petitioner and with whose offence 
alone we are now concerned, pleaded that 
he was not the occupier of the >^factory and 
136-19 
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he could not, therefore, be guilty of any 
offence. Both the lower Courts have found 
that in fact he was the Managing Agent 
of the factory and in fact had control of the 
factory and was an occupier within the 
meaning of the Act and Mr. Vernaa for the 
petitioner does not dispute this finding 
now. But his first contention is that 
under s. 34 it is the duty of the manager 
to give information about accidents, and 
not the duty of the occupier and as no 
duty has been cast on the occupier by this 
section he should not have beed made 
jointly liable with the manager. Buts. 4 1 
is to my mind perfectly clear. It lays down 
that in case of breach of certain provisions 
and it is not disputed here that these pre- 
visions have b3en infringed, the liability 
is fastened on the occupier irrespective of 
the actual offender. Section 34 is the 
section which makes the manager liable 
for failure to report an accident and s. 4 1 
the occupier of the factory, and the refer- 
ence to “the manager*' in the latter section 
emphasises bis joint and several liability 
along with the occupier. 

The next point taken was that the joint 
trial of the petitioner along with Mr. Rakhit 
is bad, but I do not see any substance in 
this when s. 41 (j) makes them jointly and 
severally liable. Such joint and separate 
liability could not be enforced in two 
separate trials. This is a particular pro- 
vision of the Factories Act and is one of 
the cases contemplated by sub c), (2) 

of 8. 5 of the Code of Criminal Procedure. 
The other argument on this point was that 
assumiug that ih recoulo be a joint trial 
of the petitioner along with Mr. Rakhit 
for each separate off jnce they could not 
be jointly triable for both offences at the 
same time. In other words the contention 
amounts to this that there should have been 
two trials of both thn petitioner and Mr. 
R-^khit for the two offences. Section 239(c) 
of the Oodo of Orimmal Procedure answe s 
this argument. In my opinion the offences 
under the Factories Act are offences of the 
same kind within the meaning of that 
section. 

The petition must therefore be rejected. 

1 . Petition rejected. 
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PATNA HIGH COURT. 

(Jivil Appeal No. 3t5 of 1928. 
November 21, 1930 
Hues iND Duavlb, JJ. 
BHEKDUARI 8INQH and 0TaBt.B — 

PL»INTIPFi — ApPBLLINTS 
X CTSU8 

8 hi RAMOHANDERJI AND oiBBRS — 
Defendants — Respondents. 

Hindu Law —Religious endowments — Dedication — 
Essentials Delivery of possession to trustee, neces- 
sity of -Construction of deed— Absolute dedication or 
mere charge— Tests -Estoppel of reversioner— Evi- 
dence — Admission of loose zemindari papers at late 
Stage-Civil Procedure Code (Act V of 1908), 0. Kill, 
rr L2. 

Where an endowment deed purported to be a deed 
dedication of the settlor's properties to certain 
deities but there was failure to carry out the dedica- 
tion into effect by delivery of th« property by the 
settlor to the viutawalli, nor was there any change 
elTected m the mode of expenditure of the properties 
dedicated, a large part being spent for the settlor 
and a very small one for the deities as before : 

Held, that under the circumstances all that the 
settlor elTected by the deed was the creation of a 
charge on the properties for the service and worship 
of deities therein mentioned, and not an out and out 
dedication, (langa Narain Sircar v. Brindahun 
Chunder (2), Ram Pershad Doss Adhikarte y.Sreehurte 
Doss Adhikaree (3), Madhub Chandra y. Saratkumari 
Devi (4), Sin ThakurParmod Banabihari v. Atkins 
(5), Jadunath Singh v. Thakur Sitaramji (6), 
Sonatun By sack v. Jiiggat Sooadree Dosee (7), 
Ashutosh Dutt v. Doorga Churn Chatterji (8), Sri 
Thakurjiy, Sukhdeo Singh {%), Ilamarayan y, Surja 
Kunwnn (10), Deosaran Bharthi y.Deoki Bharthi 
(11), Abadi Begum v. Kaniz Zainab (12), Mahomed 
AhsanullahChowdhry y, Amarchand Kundu (13) and 
Muzhurool Jluq v. Puhaj Ditary Mohapattur (14). 
referred to. [p. 206, ool. 2.] 

Where the donor of a religious endowment con- 
stitutes hinself the mutawalli there must be some 
unmistakable act to show that the possession was 
transferred to the deities and that the donor com- 
pletely divested himself of the ownership of the 
property. The effective way of showing this transfer 
of possession is by altering the land register, 
Deosaran Bharthi v. Deoki Bharthi (11), relied on! 
[p. 215, col. 2.] 

Where a mutawalli has been appointed to look after 
the temple properties, an acceptance by the temple 
pupiri of a gift on behalf of the deities would not 
amount to an ac(‘eptancc in law because the gift t.othe 
deities must be accepted on their behalf by the 
mutawalli. J 

Where a icvcrsioner bought a portion of a village, 
the othtr poition of which was bought by the deceas- 
ed for settling that portion on certain deities and both 
the purchases were effected by the same desd : 

Utld, that the purchase by the reversioner under 
the same deed did not raise any estoppel and it was 
open for him to challenge the aettlor’e dedication to 
the deities. | p. 295, coJ. l.J 
Ordinary zemindan papera ©n loose-sheets can be 
fabricated at any time and such papers should not 
bo admitted by tho Court at a late stage of the case 
O. XliJ, IT. 1 . 2, Civil Procedure Code is intended 
to provide for papers of this kind. 

Oivil Appeal from the decieion oi the Sub- 


Judge, Oaya, dated the 3 let August, 
1927. 

Mesere. S. M. Mullick, Ganesh Sharma and 
S. N. Rai, for the Appellants. 

Messrs. Hasan Imam, G. S. Prosad and 
N. K. Prosad, for the Respondents. 

Ross, J. — This is an appeal by the 
plaintifis in a reTereionera* suit. Plaintiff 
No. 1 is admittedly the next reversioner 
to Nanhuprasad Singh who is said to have 
dedicated his property to certain deities 
by two deeds. Plaintiff No. 2 is the son, 
and plaintiff No. 3, the nephew, of plaintiff 
No. 1. The plaintifis in effect seek a declara- 
tion that the deeds of dedication are colour- 
able and inoperative and do not bind the 
reversioners. Defendants Nos. 2 to 5 are the 
deities to whom the dedication was made, 
defendant No. 5 is the widow of Nanhu- 
praead Singh and defendant No. 7 is the 
minor daughter of Nanhuprasad Singh end 
was represented, after an amendment of 
the plaint, by her maternal grandfather; 
defendants Noe. I to 13 are the managers 
under the deeds of dedication of whom 
defendants Nos. 6 to 11 were named in the 
first and second deeds and defendants 
Noe. 12 and 13 iu the second only. Three 
written statements were filed; the first 
by defendants Nos. 1 to 6 who pleaded a 
valid dedication; the second by defendants 
Nos. 8 to 13 whose defence was similar, and 
the third by defendant No. 7 who support- 
ed the plaintiffs. 

The Subordinate Judge decided in favour 
of the dedication and dismissed the suit. 
The appeal is resisted by defendants 
Nos. 1 to 6 and by defendants Nos. 8 to 12. 

The dedication was by two deeds: (o) 
Ea. E, dated 2nd November, 1922; and (6) 
Ex. 0, dated 27th August, 1925. The 
execution and registration of these deeds, 
though disputed at the trial, has been 
admitted in the appeal. Nanhuprasad 
Singh at the time of the first deed had a 
wife Obandrajote Kuer who was his fourth 
wife and a daughter by her Musammat 
Bachhi Kuer (defendant No, 7). Ohand- 
rajote Kuer died in August or September, 
19l4, and Nanhuprasad Singh married a 
fifth wife Jaitoon Kuer (defendant No. 6) 
in June or July, 1926, and died shortly 
after the execution of the second deed 
on 12th September, 1925. By the second 
deed he purported to cancel the first and 
to re dedicate the property with certain 
changes. The first deed was in favour of 
four deities and by the second a fifth was 
added, Sri Prabatiji Maharani, whose name 
was said to have been omitted in the first 
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deed by mistake. Apparently there was a 
clerical mistake ia the first deed because 
although only four deities are named the 
word “five" is used in two places in the 
deed; and the second deed may, therefore, 
be valid to the extent of this amendment, 
even if the first deed constituted a valid 
wmkf. Ohandrajote Kuer, who had been 
designated in the first deed as mutawalli 
after Nanhuprasad Singh, having died, 
Jaitoon Kuer was in the second deed 
named in her place. One of the five 
managers Sheodayal Singh named in the 
first deed had died and in his place Dasi 
Sicgh (defendant No. 12) was nominated 
in the second deed and Ramesnar Prasad 
Singh (defendant No. 13) was appointed 
as head paneh with certain powers over 
the others. In the second deed provision 
was also made lor the devolution of the 
mutawa,lli ship in the event of Nanhuprasad 
Singh’s leaving male heirs; but this event 
did not happen. It was the case of both 
sides that the second deed was intended 
merely to confirm and supplement the 
first deed and that it had no effect in law 
if the first deed was a valid dedication, 
so far as it varied or added to the first 
deed. Whether Jaitoon Kuer and the two 
new managers have been validly appointed 
depends upon whether Nanhuprasad Singh 
reserved to himself in the first deed power 
to make such appointments. 

Exhibit E, the deed of 2nd November, 
1922, which is the moat important docu* 
ment in the case, recites that the execu- 
tant had no heir except his wife Ohandra- 
jote Kuer and a minor daughter, Musam- 
mat Bachhi Kuer, and that he had installed 
the idols of Sri Ramchandra, Lachuman, 
Jankiji and Sheoji, that is to say, the five 
deities, and he had been meeting the costs 
of their worship etc , from his own funds 
and from the income of the zemindar i, 
but BO far he had not been able to make 
any permanent arrangement for manage- 
ment of the thakurbari which would meat 
the costs of festivities and Rajbhog of tha 
said deittes in the way in which these 
were made in his life. He fears that on 
his death his heirs and representa- 
tives would not perform these works 
after his wishes and there would 
be difficulty in holding festivities and in 
offering the Rajbhog and therefore he was 
advised to create a wakf of his moveable 
and immovable properties, which were and 
should be in his possession, in favour of the 
deities, to make them absolute owners of 
the same and to establish for administration 
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and supervision of the said properties e 
Committee of management. 

Therefore he dedicated bis whole and 
entire properties specified in the schedule to 
the deed, without any exception together 
with his entire dakhli and khariji rights 
and incidents of zemindari which he had 
acquired or should acquire later on to the 
aforesaid deities and made them absolute 
owners of his moveable and immoveable 
properties. The deed then goes on to 
appoint the five persons named therein as 
managers and mutawallia for the manage- 
ment and administration oi the said prop- 
erties with the proviso that among the said 
managers and mufawa If ts he in his lifetime 
and his wife in her lifetime on his death 
should be the first (sadr) manager. They 
were to get their names registered in the 
Land Registration Department as manager 
and mutawalli of the said deities. They 
(i. e., the executant and his wife) were to be 
in possession and occupation of the wakf 
properties in the capacity of manager and 
muttawalli. Then were set forth the 
objects upon which the income of the wakf 
properties was to be expended; first, tbe 
payment of public demands; secondly, the 
salaries of amlas and costs of boundaries 
and earth work and of suits relating to the 
wakf properties; thirdly, the residue of 
income was to go towards the maintenance 
of worship, the offering of Rajbhog and 
festivities of Sri Thakur Maharaj and the 
other deities installed in the said thakurbari 
and temple; and fourthly if any surplus 
remained after meeting all these expenses, 
this should be utilized for chanting of 
kathas and purans, for payment of dakshina 
to the pandits, for opening of a Sanskrit 
Pathsala connected with the thakurbari tor 
Sanskrit and Hindi education of boys, for 
establishment of a sadabarat institution to 
offer help to fakirs, sanyasis and hungry 
people. Then comes the following clause: 

“Whereas in uiy lifetime (the original contains 
words omitted intho ofi&cial translation “and, after 
my death, in the lifetime of my wife”) I shall get my 
personal expenses {kJiarach 2ati) as well as that of ray 
dependants of my family from the income of the said 
iffaA:/ properties dedicated to Sri Thakurji aforesaid 
according to my position in life (hasab liyakai apne) 
and when my minor daughter Musamrnat Bachhi 
Kuer reaches her marriageable age, her marriage 
expenses shall be met by the income of the wakf 
property; whereas for the performance of her marriage 
it will bo incumbent upon the manager to meet all 
suitable expenses from the income of the wakf prop- 
erties and they shall have no objection whatsoerer 
regarding it.” 

rueu follow provisions for the mainten- 
ance of a priest and servant and for the 
managers’ keeping accounts and holding 
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monthly meetings to check the accounts 
and provisions for the constitution of these 
meetings. Then come the words: 

“WhereaH I reserve the right of appointment of 
managers in iny own hand during my lifetime and on 
my death niy wife Musammat Ohandrajote Kuer shall 
exereise tliis jjowerand on her d(3ath the appointment 
of rmilairallis shall be with the consent of all or with 
tlic consent of the majority of the surviving managers; 
wliareas if any of the abovcnamed managers dies, is 
turnc(l out or resigns after my or my wife’s death, the 
surviving pancfies shall hold a meeting and appoint in 
place of the deceased one, another manager..’ 

And then follow certain provisions 
relevant to the appointment of managers. 
Then comes a clause declaring that the pro- 
perties are inalienable and that there is 
only a limited power of leasing for five 
years; and finally the followinpr clause: 

“If any propert}^ is acquired from the income of the 
property, the same shall also be treated as 
accretion to iht wakf jiroperty and cannot be conveyed 
by sale or any other deed by anyone.” 

Before dealing with the construction of 
this document as a whole, I shall refer 
briefly to the position of Musammat Jaitoon 
Kuer and defendants Nos. 12 and 13. The 
deed is very inartistically drawn and it is 
by no means clear that the settlor intended 
the Committee of management to function 
during his life or the life of his widow; and 
I am inclined to think that this was tot 
the meaning of the deed. No real distinc- 
tion eeeras to be drawn between manager 
(muntazim) and mutawalli. The settlor 
reserves to himself and to his wife (if she 
survived him) the power to appoint 
managers; but this appears to be merely a 
power to fill up vacancies among the 
managers and there does not seem to be any 
power reserved to appoint a manager who 
would hold the same position as the settlor 
and his wife Ohandrajote Kuer; and, aher 
the death of the settlor and his wife 
Ohandrajote Kuer it is quite clear that any 
vacancies in the management are to be 
filled by the surviving managers. While 
therefore the appointment of defendant No, 
12 Dasi Singh in place of the deceased 
manager Sheodayal Singh appears to be 
within the powers reserved, and possibly 
though doubtfully, the appointment of 
Eameswar Prasad Singh (defendant No. 13) 
who however has not appeared to defend the 
appeal, there seems to be no power to 
appoint Musammaf Jaitoon Kuer as mufa- 
walli if this deed as a whole is read as a 
dedication out and out of the settlor’s 
properly. If however it is construed as 
creating a charge only, these questions do 
not arise. 

The argument for the appellants' is that 


on the proper construction of the deeds of 
dedication there was no valid gift, but at. 
the most a charge was created iu favour of 
the deities for their service and wordship; 
and that on the evidence it should be held 
that the deeds did not take effect as an 
absolute gift. 

Before dealing with this argument it will 
be convenient to examine some of the 
authorities on the subject of wakf in order 
to ascertain how deeds of this nature are to 
be tested. In Kasheshuree Dassee v. Kriihna 
Kamenee Dame (1), their Lordships after 
construing the deed in that case as a deed of 
endowment said: 

“The lower Court has not tried the fact of the 

hona fide nature of the endowment with reference to 
the use of the proceeds from the time of the confirma- 
tion of the endowment exclusively for religious and 
pious purposes, but has confined its decision to the 
infereneo drawn from the wording of the deeds If 
however the result of this enquiry establish that 
Koylass himself never intended that the proceeds 
were so to be used, and accordingly they were not 
used, the case for the plaintiff must fail,” 

In Ganga Narain Sircar v. Brindabun 
Chander (2) their Lordships said: 

The tests of a bona fide or a nominal endowment 
are, how did the founder treat this property, or how 
have his descendants treated it, TTas the income of 
the endowed lands been continuously applied to the 
object of dedication. We can never assent to tho 
doctrine — that because a nominal endowment hai been 
once made it is to be regarded as an endowment for 
ever.” 

In Ham Pershad Doss Adhikaree v, 
Sreehuree Doss Adhikaree (3) it was said: 

“It may be that a portion of the profits of the lands 
in the possession of tlie defendant had been for some 
time used for the worship of tho idol, but that 
circumstance cannot impose on the respondent the 
liabilities attached to the office of a shebait ” 

These decisions were relied upon in 6 Ind . 
Oa?, 26 Madhub Chandra v. Saratkumari Devi 
(4) and from these and other decisions the 
conclusions were drawn that in order to 
support the case that the lands in suit 
formed the subject of a valid public en- 
dowment, it must be established that an 
absolute grant was in the first place made 
with the intention that the profits should be 
applied for the servicss of the idol; that 
the profits have since been so applied and 
that the members of tha family of the 
founder have not treated the property as 
one the profits of which were mainly 
intended to be applied for their benefit. 
This decision was followed iu this Oourt in 
Sri Thakur Farmed Banahihari v. Atkins (5), 
where it was said that a dedication to be 

(1) 2 Hay. 557. 

(2) 3 W. R. 142. 

(3) 18 W. R. 399. 

4) 6 Ind. Oat. 2«. 

5) 13 Ind. Oas. 106; 4 Pat. L. J. 533. 
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effectual must be real and not nominal and any explanation by the widow on any of 
It must be shown that the grantor com- the above points and of any accounts by her 
pletely divested herself of every portion of of her managership and dealing with the 
the property which was the subject-matter income. On these facts it was held that 
of the grant. although the deed purported to make over 

It was pointed out that the property had the property irrevocably to the ido), there 
always stood recorded in the name of the was in fact no intention to dedicate. In 
estate in the Land Registration Depart- Ilarnarayan v. Surja Kunwari (10) the 
ment and that the mode of dealing with the Judicial Committee laid down that the 
property by the parties interested in the question whether the idol itself should be 
endowment showed that they regarded the considered the true beneficiary, subject to 
property as belonging to the estate; and it a charge in favour of the heirs for their 
was held that the original endowment was upkeep, or the heirs should be considered 
altogether ineffectual and that the trust in the true beneficiaries of the property 
favour of the idol was never brought subject to a charge for the upkeep of the 
into existence. In Jadunath Singh v, worship and expenses of the idol is a ques- 
Sifaram;i (6) their Lordships of the Judicial tion which can only be settled by a con- 
Oommittee were dealing with the construe- speotus of the entire provisions of the in- 
tion of a deed of endowment and they strument. The instrument in that case was 
referred to Sonatun Byaack v. Juggut a Will The question therefore was one 
Soondree Doaee (7) and to Ashutoih Dutt v. purely of construction* 

Ihorga Churn Chatter ji (8). In both of In Deoaaran Bharthi v. Deoki Bharthi 
these cases there was a nominal gift at the (11) it was held by this Court that there 
beginning to the idol, but the subsequent must be something shown to indicate an 
dispositions so cut down that gift that acceptance on the part of the donee and 
there was no right to the idol such as to whether there has been an acceptance and 
make the property pass as an absolute and what constitutes acceptance depends on the 
entire interest in its favour. In the case circumstances of each case. The giving 
with which their Lordships were deal- away of the property as the essential in- 
ing, it was held that there was no gredient for a valid gift implies a divest- 
such cutting down although half the income ing of the ownership in the property by the 
was reserved for the remuneration of the donor; and it was held that a registered 
members of the grantor’s family as manag- deed of gift cannot take the place of those 
era. But it was pointed out that if the essentials among which is the complete 
income of the property has been large a divesting of the ownership by the donor; 
question might have been raised in the aud it must be proved in each case, apart 
circumstances, as throwing some doubt from the registration of the document that 
about the integrity of the settlor's intention there was a complete divesting of theowner- 
but, as the entire income was only Rs. 800 ship and that a registered deed of gift, as 
the payment was of a trifling kfnd and it any other such document, may be merely 
was held that there was no impropriety in a nominal transaction. The essential in- 
the ear-marking of a certain part of the gredient that constitutes a gift whether of 
money to remunerate the members of the movable or immovable property in the 
family as managers so long as they should Hindu Law is the sankalp and the samarpan 
so continue, whereby the property is completely given 

In Sri Thakurji v. Sukhdeo Singh (9) it away, and the owner completely divests 
was held that there was no dedication on himself of the ownership of the propeity. 
the following facts: (l) the transfer was of The evidenco of the actions of the party 
the whole property; (2) the failure to obtain after the deed was gone into as determin- 
mutation of name8;(3) the failure to produce ing the question whether there had been a 
any accounts; (4) the fact that the expendi- real dedication i. e., the sankalp and the 
ture on the idol was at the most one- tenth samarpan of the property; and one of the 
of the whole income; and (5) the absence of points emphasized was that there had been 

(6) 42 Ind. Cas, 225; A. I. R 1917 P 0 177- 44 I A attempt by the donee to have his name 
187; 39 A. 553; 21 0. W. N. 953; 22 M. L* T ’52* 20 o’ mutated in the landlord 6 fharuta. In 

0. 200; 19 Bom. L. R. 687; (1917) M. W. N. 605; 26 C* 

L. J. 309;4O.L. J. 586(P. 0). * (10) 63 Ind. Gas. 31; A. I. li. 1921 P. G. 20; 48 1. A. 

(^7) 8 M. I. A. 66; 2 Suther. 37; 1 gar 721 (P. C). 143; 43 A. 291; 25 0. W. N. 961; 14 L. W. C33 

(8) 5 0.431; 6 I A. 182; 5 0. L. R. 298 (P. 0.) (P 0.;. 

(9) 58 Ind Oas §83; 42 A. 395; 2 U. ?. U R. (^A). 91; (11) 80 Ind. Oas. 980; A. I. K. 1024 Pat. 657; 3 Pat. 

18 A. L. J. 390 (F. B.). S42; 5 P. L. T. 305. 
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Abadi Begum t, Kaniz Zainab (12), a^ase 
of a Muhammadan uafc/, their Lordships 
pointed out the significarce of the absence 
of mutation of names and the suppression 
of accounts on the question whether there 
was a dedication or not. In Mahomed 
Ahaanullah Chowdhry v. Amarchand Kun- 
dw (13) the Judicial Committee were deal- 
ing with a Muhammadan wakf but the 
principles are equally applicable to the 
case of a Hindu endowment. It was ob- 
served as follows ! 

“Their Lordships do not attempt in this case to lay 
down any precise definition of what will constitute 
a valid wakf, or to determine how far provisions for 
the grantor’s family may be engrafted on such a 
settlement without destroying its character as a 

charitable gift Their Lordships think there 

is good ground for holding that provisions for the 
family out of the grantor’s property may be con- 
sistent with thejgift of it as wakf," 
and then quote the opinion of Kemp, J., in 
Muzhurool Haqy. Puhaj Ditary Mohapatiur 
(14): 

“We arc of opinion that the mere charge upon the 
profits of the estate of certain items which must in the 
course of time necessarily cease, being confined to 
one family and which after they lapse will leave the 
whole property intact for the original purposes for 
which the endowment was made, does not render the 
endowment invalid under the Muhammadan Law.” 

In that case it was held that the effect of 
the deed was only to create a charge on the 
property for the religious and charitable 
purposes therein mentioned. 

Turning now to the construction of the 
deed as a whole it appears from the recitals 
that the object of the deed was to provide 
for the maintenance of the service and 
worship of the deities in the way in which 
they had been celebrated in the eettlor’s 
lifetime. The operative words, however, 
purport to dedicate the whole property to 
the deities and to provide for the expendi- 
ture of the entire income under four heads 
which are exhaustive of everything There- 
after comes the clause which I have quoted 
in full; and it is on this clause that the 
appellants rest their main argument. It is 
contended that the effect of this clause is to 
cut down the grant in favour of the deities 
and in effect to reduce it to a charge on the 
estate, because the settlor reserves the right 
to bis personal expenses and those of his 
wife and family according to bis position 
in life, as well as the marriage expenses of 
bis daughter. The clause indicates that 


(12) 99 Ind. Oag.669; A. 1. R.|1927 P.0.2; 54 1 A. 
33; 6 Pat. 259, (1927) M. W. N. 72; 25 A. L. J. 51* 3a 
M, L. T. 33; 4 0. W. N. 153; 8 P. L. T. 107; 31 0. W. 


□o change was to be made in the settlor's 
scale of expenditure. The words used are 
hasab liyakat apne, that isj,to say, he was to 
get bis personal expenses and the expenses 
of bis family out of the estate according to 
their position in life or according to their 
means. It is contended that this imposes 
no limit and further that these expenses are 
not reserved to the settlor for his expenses 
as manager. On the contrary they are Pis 
personal expenses according to bis position 
in life. Now it is to be observed that this 
clause follows the clauses which completely 
exhaust the income of the property. And 
if it is to be given a meaning it seems as if 
that the intention was that the donor and 
bis family were to be provided for as they 
bad been in the past, and that what was 
available for religious purposes was the 
balance of the income. 

On the other hand due weight must be 
given to the clauses appointing mutawalUs 
and managers of the property. These per- 
sons are not members of the settlor’s family 
and that fact that the property to be hand- 
ed over to them after the death of the 
settlor and his wife is a strong indication 
that the intention was to dedicate the prop- 
erty; and reading the deed as a whole, as 
a pure matter of construction, I should hold 
that although it is not altogether consistent 
in its terms, it was an out and out dedica- 
tion of the property charged with the main- 
tenance of the settlor’s family. But that 
does not conclude the case. 

Besides the question of the construction 
of the deed, a further question is whether 
it was put into operation by delivery of the 
dedicated property to the deities and 
bow the property was in fact dealt with 
after the deed. Learned Oounsel for the 
respondents referred to the finding of the 
learned Subordinate Judge that thesankalp 
and aavMirpan ceremonies had been per- 
formed; a finding which was not contested 
and argued that this completed the gift. 
It was further argued for the respondents 
that the settlor showed his intention to 
dedicate the property by taking two con- 
veyances in the name of the deities a con- 
veyance of Mama Bampur which was pur- 
chased by the deities through Nanhupra- 
sad Singh and by his relations Jaldhary 
Singh, Bhekhdhari Singh and Mohipnara 
Singh in equal shares on 26th June, 1925: 
(Ex, A), and a conveyance of an interest in 
Mama Chapuk on 14th March, lv23, to 
Nanhupraead Sirgh for the deities Ex. A-1. 
On the other hand there are two other deeds 
a ssle*deed of 17th December, 1923, 
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and a mukarrari lease of the same date 
both of which Nanhapxassd Singh took in 
his own name Exs 9 and 10. These deeds 
therefore do not carry the matter further. 

1 should here refer to the hading of the 
Subordinate Judge that the fact that the 
rerersioners joined in the purchase of Ram- 
pur by Ex. A amounted to an estoppel 
barring the suit. In my opinion this view 
is wrong. The fact that the reversioners 
or some of them may have purchased 8 
annas of a village of which the other 8 annas 
was purchased by the same deed by Nan- 
huprasad Singh for the deities does not 
seem to me to raise any estoppel. There is 
nothing in this which changed the position 
of the deities nor is there anything in their 
entering into the transaction to prevent 
the reversioners from raising the question 
as to what the true efiect of the dedica- 
tion was. 

The other documents upon which the 
respondents rely are village papers. It 
is argued for the appellants that the 
learned Subordinate Judge erred in ad- 
mitting these documents in evidence. They 
were admitted at a very late stage, 
more than a year after the issues were 
settled. The learned Subordinate Judge 
has not recorded any reason for admitting 
these documents which were produced by 
the defendants’ patwari. They are ordinary 
zamindari papers on loose sheets which 
might be fabricated at any time and it is 
precisely to meet papers of this kind that 
rr. 1 and 2, 0. XIII, were framed. It seems 
to me that the learned Subordinate Judge 
paid too little regard to these rules of the 
Oodein admitting these papers. So far as the 
village collection papers are concerned, all 
that they show is that the names of the 
deities are entered at the top. This is 
consistent with the deed (Ex. B) but does 
not really advance the case. Nor are the 
papers uniform, because the counterfoil 
rent receipts (Exs. 2 and 3) show receipts 
by Nanhu Prasad Singh personally. Two 
other documents were referred to by the 
respondents ; Exs. Z and Z 1. These are 
decrees for rent in suit of 1926. As rent 
was claimed for the year 1333 it is clear 
that the suits must have been instituted 
in or about September, 1926. But the 
present suit was brought in February, 
1926 and consequently these documents 
have no probative value. 

Toe decisive questions on this part of 
the case are whether possession was deli- 
vered under the deed and whether the 
income was appropriated to the deities. 
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The first question is not answered by the 
formal finding that the sankalp and aamar- 
pan ceremonies were performed. The 
real meaning of the samarpan ceremony 
has been made clear by the decision which 
I have quoted at length above in Deosaran 
Bharthi v. Deoki Bharthi (11). Here the 
donor is himself mutawalli for the deities. 
Consequently the donor and the donee are 
the same and there must be some un- 
mistakeable act to show that the posses- 
sion of the property was transferred. The 
learned Subordinate J udge has found that 
the pujari accepted the gift on behalf of 
the deities, but this would not amount to 
acceptance in law because the gift is to 
the deities and must be acceptel on their 
behalf by the mutawalli and the effective 
way of showing this acceptance is by 
altering the land register. But not only 
did the settlor not effect registration of 
the names of the deities in substitution for 
his own name, for these properties, but he 
actually applied for registration of his 
own name; subsequently to the deed 
of dedication in the case of »a property 
which came to him in 1924 Ex. 13. This 
was part of one of the dedicated prop- 
erties Mauza Kurwa in which a female 
member of the family had had a life in- 
terest for her maintenance The fact that 
the settlor applies lor registration of his 
own name in respect of this property is 
irreconcilable with the terms of the de- 
dication. The land revenue chalan (Kx. 
16-li) of 8th June, 1925 shows that the 
land revenue was paid by Nanhuprasad 
Singh as proprietor. Judged by this test 
therefore the dedication fails. 

Nor does the matter stand otherwise 
when the appropriation of the income is 
examined. 

[Hie Lordship referred to the evidence 
and continued: — 1 

The result then is that on the defence 
evidence there is an annual expenditure of 
Rs. 1,700 on the objects of the trust, while 
the net income of the property appears to 
be at least Rs. 5,300. This means that 
Rs. 3,b00 was spent by the settlor’s family 
on themselves. It was argued by learned 
Oaunsel for the respondents that to this 
expenditure must be added what was paid 
for Ram pur and Ohapuk : Exs A and 
A 1. But the purchase of property is irot 
one of the objects upon which the in- 
come is to be expended and the fact that 
income was spent in this way is a clear in- 
dication that it was not in fact devoted 
to the objects set forth in the deed, In 
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my opinion the way in which the money 
has been spent since the so called de- 
dication leads tolthe conclusion that the deed 
in fact did not make an absolute dedica- 
tion or lead to any change iu the manner 
of expenditure The same inference is to 
be drawn Jrom the fact 
deed was executed the settlor waj . till 
having children. In fact nis wife sub- 
sequently died in child-birth and he mar- 
ried again. It is most unlikely in these 
circumstances that he intended an out and 
out dedication of hie property, especially 
as the deed on the face of it purports to 
dedicate his entire estate thus leaving his 
descendants, of whom he ndght still ve 
several entirely unprovided for after hie 
own, and hie wife’s death. A further in- 
dication of the nature of his intention is 
to be found in the fact that he actually 
executed a second deed by which he made 
provision for his possible descendants. 
This shows that he did not understand the 
full legal effect the apparent language 
that he used and that he considered that 
he could still deal with the property. 
All this seems to me to indicate quite 
clearly that ail that was intended was to 
charge his property with the service of the 
deities in order that that service might 
be maintained as heretofore. 

The conclusion to be drawn from the 
whole evidence in the case is that although 
as a pure matter of construction the deed 
is properly to be read as a^deed of dedica- 
tion yet from the failure to carry the 
dedication into effect by delivery of the 
property and by effecting a change in 
the mode of expenditure of the income 
it must be held that all that the settlor 
effected by the deed was the creation of 
a charge on the property for the service 
and worship of deities therein mentioned 
and not an out and out dedication. The 
result is that the appeal must be decreed 
and the decree of the Subordinate Judge 
set aside and in lieu thereof there will 
be a decree declaring that the true effect 
of the deeds in the plaint mentioned is 
to charge the property of the settlor with 
the service of the deities therein named and 
that the deeds do not effect a dedication 
of the property. The plaintiffs are entitled 
to their costs of both Oourts but in 
view of the nature of the litigation and 
of the absence of any personal interest in 
the defendants in defending the suit the 
costs will come out of the estate and not 
from the defendants personally. . 

DhavU, J.— I agree. 

Appeal alUiped, 
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PATNA HIGH COURT. 

Appeal from Original Decree No. 193 
of 1929. 

April 16, 1931. 

M>npBERSON AND Fazl Ali, J J. 

MLinanthTiWi T>AS— * ppelLi^nt. 
vcr:.us 

P.KM I)AS~ Pespondb. 

Succession Act ,XXAJX of 1925) ^s, 2bS (1) (c) 
Probate -Application for relocation— Person disclaim- 
ing interest in -Locus btandi. 

A person disclaiming interest in the estate is not 
entitled to citation and has no locus standi in the 

probate Court. . . i 

Where an application for revocation of a probate 
was made on the ground that the deceased had no 
estate and that the pn^pt'ities which the testator pur- 
ported to make over by Vv ill were properties which he 
held not in his personal but in kis official capacity: 

Held, that the petitioners had no locus standi to 
maintain the application. 

Abhi Ram Das v. Gopal Das (1), Srigobind Pershad 
V. Laljhari Kuar (2), Kalajit Singh v. Parmeshar 
Singh (3), Mahasundar Kuo^r v. Ratan Prasad 
Sahi (4), Davendra Prasad ' Sukul v. Surendra 
Prasad Sukvl (5), Pirojshah Bikhaji v. Pestonji Mer- 
wanji (f>) and Gopal Chandra Bose v, Asutosh Bose 
(7), relied on. 

Aupeal from a decision of the District 
Judge. Patna, dated the 24th August, 192». 

Mr. Baldeo Sahay (with him Measrp, Ki- 
shundeo Prasad and J. K. Prasad), for 
the Appellant. 

Messre. -4. A. Syed Ali and Ahmei 
Resa, ioT the Respondent. 

Maephepson, J.— In this appeal 
we have not found it necessary to call 
upon the respondents. 

It is preferred from a decision of the 
District Judge of Patna rejecting an appli- 
cation of February 1929, for revocation of 
a probate granted in l9l6 of the unregis- 
tered Willof one Beni Dae, dated the 21st 
Jeth, 1321 Fasli. 

The first petitioner states that he is 
mahanth of the Piparpanti math in the 
District of Monghyr to which the Pun- 
darak math in the Patna District, of which 
Beni Das, deceased, was mahanth, is sub- 
ordinate. The other two petitioners 
state that they and Beni Das were de- 
scended from mahanth Nanak Baksh Dis 
as shown in the genealogy annexed to 
the petition. They all set out that Prem Das 
who has obtained probate, having accepted 
the poet of pujari under them and having 
in 1927 refused to account for the pro- 
ceeds of the properties they made inquiry 
and learned of the Will for the first time, 
whereupon they filed a regular suit but 
were confronted with the difiSculty that 
the genuineness of the Will could not be 
gone into except in the probate Court. 
It is admitted that in the regular suit 
mentioned they claimed that the properties 
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in suit did not belong to the testator but 
were properties of his math or of the 
Thakurji. In their application for revoca- 
tion they also set out as follows in para. 
(9): 

“For that the applicant obtained the grant of 
probate fraudulently also by concealing from the 
Court the fact that Beni Das had no property of 
his own and all the properties detailed in his 
petition belonged either to the math or to the 
lhalcurji and thus no citation was issued to the 
ultimate mahanth your petitioner No. 1.” 

Upon this iB 0 ue No. 5 was framed: 

“Are the applicants disqualified from maintaining 
this application by their denial in para. 0 thereof 
that the testator had any estate of his own.” 

This reference is of course to &. 283 

(1) (c)ofthe Succession Act, under which 
a citation is to be issued to all persons 
claiming to have any interest in the 
estate of the deceased and the numerous 
decisions that a person disclaiming interest 
in the estate is not entitled to citation and 
has no locus standi in the Probate Court. 
When this issue was framed the petitioners- 
appellants applied to withdraw para. (9) 
of their application on the ground that 
the averment therein contained that the 
properties detailed in the application for 
Probate never belonged to Beni Dae is 
liable to misconstruction, and purported 
to explain their ground for revocation as 
really heirship. The application was 
rejected by Mr. Wali Mahomed as incon- 
sistent and confusing, and when the case 
came to trial his successor cited numerous 
rulings, including Ahhi Ram Das v. Gopal 
Das {i),Srigobind Pershad v. Laljhari Kuar 

(2) , Kalajit Singh v. Parmeshar Singh (3), 
Mahasundar Kuar v. Ratan Prasad Sahi 
(4), Devendra Prasad Sukul v. Surendra 
Prasad Sukul (5), and came to the con- 
clusion that, on the state of the authority s 
which could not be distinguished and 
which were binding upon him, he had 
no option but to hold that the petitioners 
had no locus standi to maintain the appli- 
cation to revoke the grant of Probate. 

Mr. Baldeo Sahay on behalf of the appel- 
lants eventually comes to the position 
that he cannot withstand the weight of 
authority which has been cited. Indeed there 
are also other decisions to the same eSect : 
Pirojshah Bikhaji v. Pestonji Merwanji (6) 
and GopaZ Chandra Bose y, Asutosh Bose 

(1) 17 0. 48. 

(2) 2 Ind. Cas. 402; 14 O. W. N. 119. 

(3) 39 Ind. Gas. 573; 1 P. L. W. 308. 

(4) 35 Ind. Cas. 416; 1 P. L. W. 370. 

(5) 54 Ind. Cas. 807; 1 P. L T. 19; 5 P. L. J. 107; 
(1920) Pat. 83. 

(6) 6 Ind. Cas. 523; 34 B. 459; 12 Bom. L. R. 459. 

(7) 20 Ind. Cas. 342. 


1 ^. RAIf iNUORAH. 297 

(7) (20 Ind. lOas. 342) and the law 
may be taken to be settled. But 

the learned Advocate strenuously con- 
tends that the rulings cited do ( not 
cover hie case inasmuch as petitioners Nos. 
2 and 3 are heirs of the deceased in any 
view of the case. To my mind the petition 
itself in particular para (3) taken with the 
genealogy by which it is expressly con- 
trolled. goes to show that the petitioners 
Nos. 2 and 3 are not at all blood 

relations of the deceased Beni Das. 

The genealogy is a mixture of 

blood and spiritual relationship and a per- 
usal of it leaves no room for a claim that 
there is any actual relationship at all bet- 
ween the deceased and the petitioners Nos, 
2 and 3. The application for revocation 
is really based upon the same dispute as to 
title as the civil suit is. There is indeed a 
definite allegation that the deceased had no 
estate, and the substance of the applica- 
tion is that the properties which the testa- 
tor purported to make over by Will were 
properties which he held not in his per- 
sonal but in his official capacity and which 
actually belonged to the math or the 
Thakur. In my mind it is clear that the 
decision under appeal is correct and that 
the petitioners had no locus standi to main- 
tain the application for revocation of the 
probate. 

I would accordingly dismiss the appeal 
with costs : hearing fee five gold mohurs. 

Fazl All, J.— I agree. 

A. Appeal dismissed. 


PATNA HIGH COURT* 

Appeals from Appellate Decrees Noe. 

478, 479, 48U and 481 of 1929 
November 14, 1930. 

JwALA Prasad and Jambs, JJ. 
BANKE BIHARI LAL andothibb — 
Plaintiffs — Appellants 
versus 

RAM ANUQRAH OHAUDHURI 

ANDOTBBBS — D BFB N D A N T8 — RbSPON DBNTS. 

Bengal Tenancy Act (VIII of 1885), 8. 107 (1) — 

Issue of area decided under s. 106 — Decision te the 
centrary in rent suit~~V alidity — Res judicata— CmZ 
Procedure Code (Act V of 1908), s. 11, 

Under the provisions of s. i07 r(l) of the Bengal 
Tenancy Act, read with s. 11 of the Civil Procedure 
Code, a Court trying a rent suit has no jurisdiction 
to decide an issue between the parties which has 
already been finally and definitely decided by a 
decision under s. 106 of the said Act. 

So while the decree in a rent snit onght to bo 
regarded as a valid decree so far as the liability of 
the parties during the years then in suit is concern- 
ed, a decision thorein that hhaoli rent is payable 
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only in respect of certain areas cannot be treated 
as ret judicata to determine the areas for which 
such rent shall bo payable in subsequent years, 
where such decision is at variance with an earlier 
decision under s. 106 of the Act. Maharaja Sir 
Ramtshwar Singh Bahadur v. Younus Momin (1), 

Appeala from a decision of the District 
Judge, Darbbanga, dated the 2nd January, 
1929, modifying}that of the Munsif, Samasti- 
pur, dated the 2nd July, 1927. 

Messrs. Parmeshwar Dayal and Siva 
Narayan Bose, tor the Appellants. 

Messrs. L. K. Jhx and P. Jha, for the Re- 
spondents. 

James, J.— These appeals arise out of 
four suits for arrears of cash and produce 
rents. After the preparation of the Record 
of Rights there were proceedings under ss. 
105 and 106 of the Bengal Tenancy Act 
hy which the tenants cash rents were 
settled; and it was determined for what 
land bhaoli rent was payable. In 1923 the 
landlords instituted suits for arrears of rent 
based on the Record of Rights as finally 
framed under s. 107 of the Bengal Tenancy 
Act. The tenant- defend ants took the de- 
fence that the rents had been reduced by 
agreement immediately after they were 
settled, and that remissions had been an- 
nually made by the landlords. They also 
contended that the area for which bhaoli 
rent was payable was less than that stated 
ia the plaint. The Munsif found that 
since the settlement of rent the landlords 
of the holdings had always realised rents 
at lower rates than those settled; and he 
decreed the suits at the rents which ap- 
peared in the finally published Record of 
Rights before proceedings had been taken 
under s. 105. For the area for which 
bhaoli rent was payable the Munsif, ap- 
parently not noticing that this area had 
been increased by the operation of the 
decrees under s. 103 of the Bengal Tenancy 
Act, gave decrees to the plaintiffs in ac- 
cordance with the Record of Rights as final- 
ly published under s. 103-B of the Act. 
The plaintiffs have now again sued for 
arrears of rent. There ia not at present 
any dispute between the parties regard- 
ing the amounts payable as cash rent, but 
the plaintiffs claimed bhaoli rent for 
the areas which were recorded ss bhaoli 
in accordance with the decisions under 
B. 109, while the defendants took the plea 
that the bhaoli rent was payable only for 
the area finally published under s. 103 B 
of the Bengal Tenancy Act as bhaoli land. 
The Munsif of Samaetipur held that the 


decision under s. 1C6 operated as res 
judicata and that the decision of the Rent 
Court in 1924, so far as it was at variance 
with the decrees under e. 106, was without 
juiisdictioD. Hie decieiou was reversed 
oa appeal by the District Judge of Dar- 
bhanga, who held that the decision of 1924 
operated ae res judicata on the question of 
the area for which bhaoli rent was pay- 

able. , 

The learned Advocate for the plaintin- 
appellants argues that the decision of 
1924, so far as it is concerned with the area 
for which hhasdi rent is payable, should 
be regarded as affecting only the years in 
respect of which rent was then claimed; 
and that in view of the provision of ss. 107 
and 109 of the Bengal Tenancy Act the 
Munsif and the District Judge had no 
jurisdiction to determine what was the 
permanent character of this land. He 
relies mainly on the decision in Maharaja 
Sir Rameshwar Singh^ Bahadur v. Younus 
Momin (1) in which it was held that the 
provisions of 0.109 of the Bengal Tenancy 
Act had this effect, that the decision of a 
Rent Court, which was at variance with 
the previous decision under s, 105 of the 
Act, could not operate as res judicata. 
Mr. Pitamber Jha on behalf of the respon- 
dents does not suggest that the decision 
under e. 106 of the Bengal Tenancy Act 
did not operate as res judicata in 1924; 
but he argues that when the question was 
raised by the defendant it was necessary 
for the Munsif to decide it, and the effect 
of his decision as res judicata is not affect- 
ed by the questiou of whether he committ- 
ed an error of law in arriving at it. He 
also points out with respect to the deci- 
sion in the case of Maharaja Sir Ram^ 
eshwar Singh Bahadur v. Younus Momin (1) 
that s. 109 of the Bengal Tenancy Act 
though it prohibits a Court from enter- 
taining suits or applications which have 
formed the subject matter of a suit under 
B, 106, does not prohibit a Court from 
entertaining defences which may be at 
variance with the decision of Revenue 
Officers under s, 106. Now, it is true that 
the question of whether the Court in ar- 
riving at its decision committed errors of 
law may not affect the question of whether 
the decision operates as res ;u<itcata bet- 
ween the parties; but the question is of 
whether the Courts in 1924 had jurisdic- 
tion to determine whether bhaoli rent was or 
was not payable for ths land in dispute in 

( 1 ) 65 Ind. Oas. 474; 6 Pat. L. J. 588; 3 P. L. T. 130; 
(1922) Pat. 68; A. I. R. 1923 Pat. lOl. 
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the years aabseqaent to those years ia 
respect of which the suits of 1923 were 
instituted. On this matter I consider that 
the case should be held to be governed 
by the decision in Maharaja Sir Rameshuar 
Singh Bahadur v. Younus Momin (i). Sec- 
tion 109 of the Bengal Tenancy Act may 
not in express terms prohibit a Civil 
Court from entertaining a defence which 
is at variance with a decision under s. 108; 
but it is clear from the provisions of s. 
107 (1) of the Bengal Tenancy Act; read 
with s. 11 of the Civil Procedure Code, that 
a Court trying a rent suit has no jurisdic- 
tion to decide an issue between the parties 
which has already (been finally and definite- 
ly decided by a decision under s 108 of the 
Bengal Tenancy Act. In these circum- 
stances I consider that while the decrees of 
1924 ought to be regarded as valid 
decrees so far as the liability of the parties 
during the years then in suit are concern- 
ed, the decision that bhaoli rent is payable 
only in respect of certain areas cannot 
be treated as res judicata to determine the 
areas for which such rent shall be payable 
in subsequent years, in defiance of the 
provisions of s. 107 of the Bengal Tenancy 
Act 

I would, therefore, allow the appeals, set 
aside the decision of the lower Appellate 
Court and restore the decrees of the Munsif. 
The plaintifis will be entitled to their costs 
throughout 

J wala Prasad, J.— I agree. 

A. Appeals allowed. 


PATNA HIGH COURT. 

Appeal from Criginal Crders Nos. 169 
and 193 of 1929. 

May 5, 1931. 

KulwamtSahay and Jaubs, JJ. 

BI8E8WAR OHAUDHURl and otb as 
— Appbllants 
versus 

EANHAI SINGH AND oTHBas 
— Rbspondbnts. 

Provincial Imolvency Act (V of 1920), as. i, 52 — 
Benami transfer by insolvent — Jurisdiction of Insol- 
vency Court to consider nature *f transaction, whe- 
ther controlled by s. 53. 

In the case of benami transactions the limitation of 
two years imposed by s. 53, Provincial Insolvency 
Act, does not apply, and an Insolvency Court can 
decide the question whether a transfer by an in- 
solvent is benami under s. 4 of the Act even if the 
transaction took place more than two years before 
the presentation of the TOtition in insolvency. 
Anwar Khan v. Muhammad Khan (3), Uari Chand^ 
Jtai,r, iloti Ram (i), Chittavmal v. Ponnutami 


Naicker(5) and Wacir Singh v. Janki Das (6), follow- 
ed, Sheikh Amjad Ali v. Nand Lai Tandon (7), and 
Fool Kumari Daai v. Khirod Chandra Das Qupta (8) 
distinguished, [p. 30i, col. 1.] 

Section 4 of the Act is controlled by s. 53 only in 
respect of real transfers made by the insolvent, [p. 
301, col. 1.] 

Appeal from an order of the District 
Judge, Muzafiarpur, dated the 19th July, 
1929. 

Messrs. S. N. Sahay, R. N. Lai, S. N. Rat 
and B. N. Rai, tor the Appellants. 

Meesrs, P. Dayal and Bhagwan Prasad, tor 
the Respondents. 


Kul want Sahay, ' J.— Pattilal Chau- 
dhuri and his sons, who are members of a 
joint family, were adjudged insolvent on an 
application presented on the 9th of Septem- 
ber, 1926. The order of adjudication is dated 
the 8th of June, 1927. One of the creditors, 
Radhakishun, filed a petition before the 
Receiver appointed in the insolvency pro- 
ceedings, stating that the insolvents had 
fraudulently concealed some of the proper- 
ties belonging to them and that some other 
properties had been fraudulently transfer- 
red by them within two years of the pre- 
sentation of the petition for insolvency, and 
he asked the Receiver to take proceedings to 
annul those transfers and to take posses- 
sion of the properties sold. The Receiver 
made a report on the 25th of August, 1927, 
to thelDistrict Judge in which he dealt with 
no lees than fifteen properties and he asked 
the Court to annul the transfers in respect 
of the properties which had been transferr- 
ed within two years of the presentation of 
the petition in insolvency, and he further 
asked the Court to make a declaration to 
the effect that certain other properties be- 
longed to the insolvents and that they had 
vested in the Receiver. On the same date 
he filed a regular petition before the District 
Judge for annulling some of the transfers 
and for declaring other transfers to be void 
so far as the Receiver was concerned. Ob- 
jections were made by the persons claiming 
the properties set out in the Receiver a 
petition and the learned District Judge 
proceeded to act under s. 53 in respect of 
the transfers which were made within two 
years of the presentation of the petition 
and under s. 4 of the Provincial Insolvency 
Act in respect of the other properties which 
the Receiver alleged really belonged to the 
insolvents but in respect of which fictitious 
deeds of benami nature had been executed. 
The learned District Judge has, it appears, 
made an order annulling all the transfers 
made within two years of the petition of 
insolvency and, declaring the other tran- 
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sactions to be benami and fictitioua traneac* 
tions, declared that the properties covered 
by those traneactions had vested in the 
Receiver, 

Tvroofthe claimants in respect of two 
of the properties have come up in appeal 
to this Court. Appeal No. 169 is by Bisesar 
Ohaudhury who claims the property which 
is serial No. 13 in the Receiver’s petition to 
the District Judge, This property consists 
of 2 bighas 2 dhurs of occupancy kasht land 
in village Sharfuddinpur, hearing khata No, 
3. The appellant in Appeal No. 193 claims 
the property No, 8 in the said Schedule and 
consists of l-anna milkiat share in village 
Madhopur, tami No. 1774. 

The facts relating to these two properties 
have to be dealt with separately; but there 
is one question which is common to both 
the appeals and may be disposed of in the 
beginning. As regards property No. 13 the 
allegation is that this property, viz , the 
2 bi§ha» 2 dhura of occupancy kaaht land 
in Sharfuddinpur was purchased by the 
insolvents under a deed of sale, dated the 
2nd of March, 1S09, in the farzi name of 
one Bhondu Lai Ohaudhuri. The Receiver’s 
case is that Bhondn Lai Ohaudhuri was a 
mere benamidar for the insolvents sod the 
purchase was really made by the insol ven*B 
and that they have continued in possession 
ever since the purchase. The case of the 
Receiver as regards property No. 8 is that 
the insolvents had executed a benami deed 
of sale in respect of this property on the 
24th of July, 1923, in the name of one 
Jaikishun Ohaudhuri, but as a matter of 
fact there was no transfer and that Pattilal 
Ohaudhuri the insolvent has continued in 
possession of this property also. The 
question for consideration, therefore, is, 
whether the two properties forming the 
subject-matter of these appeals do really 
belong to the insolvents and whether the 
deed of sale taken in the name of Bhondu 
Lai and the deed of sale executed in favour 
of Jaikishun Ohaudhuri ware mere benami 
transactions. These two transactions took 
place more than two years before the pre- 
sentation of the petition in insolvency, and 
it is contended by the learned Advocate for 
the appellants that having regard 
to the provisions of s. 53 of the 
Provincial Insolvency Act the Oourt 
had no jurisdiction to annul these transac- 
tions and to make the declaration that 
these properties belonged to the insolvents 
and had vested in the Receiver. A»I have 
already stated the learned District Judge 
proceeded in respect of these two properties 
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under s. 4 of the Act, This section is com- 
prehensive in its terms and gives power 
to the Oourt to decide all questions, whe- 
ther of title or priority or of any nature 
whatsoever, and whether involving matters 
of law or of fact, which may arise in any 
case of insolvency coming within the 
cognisancejof the Oourt, for which the Oourt 
may deem it expedient or necessary to 
decide for the purpose of doing complete 
justice or making a complete distribution 
of property in any such case. Prima facie 
therefore, the District Judge had under 
this section complete jurisdiction to decide 
the question whether the properties in 
dispute do really belong to the insolvents 
or to the persons who claim them. It is, 
however, contended that the opening words 
of this section; — 

“Subject to the provision of this Act” 

indicate that the Court in exercising 
jurisdiction under the section is bound by the 
limitations impoeed by o. 63; in other 
words, that in every case in which a transac- 
tion is challenged such transaction must 
have taken place within two years of the 
presentation of the petition in insolvency 
in order to give jurisdiction to the Oourt to 
decide the question of title raised before it. 
In my opinion this contention is not sound. 
Section 4 is controlled by s. 53 only in 
respect of transfers made by the insolvents. 
Section 53 deals with a real transfer of the 
properly made by the insolvent whereby 
title has passed from the insolvent to the 
transferee. In such cases the law gives 
power to the Oourt to annul such real 
transfers if made within two years of the 
presentation of the petition provided they 
are not transfers made before and in con- 
sideration of marriage orjmade in favour of a 
pirchaser or incumbrancer in good faith 
and for valuable consideration. The 
transactions that we are now concerned 
with are alleged by the Receiver not to be 
transfers at all. It is alleged in one case 
that, although the property was purchased 
in the name of one Bhondu Lai, it was 
really a purchase made by the insolvents. 
In the other case it is alleged that although 
the insolvent purported to execute a 
deed of sale in favour of Jaikishun Ohau- 
dhuri, as a matter offset there was no sale 
and the property still belongs to the 
insolvents. Section 53, therefore, has 
absolutely no application to the facts of the 
present case, and the jurisdiction of the 
Oourt in dealing with these two transaictions 
under s. 4 is in no way controlled by the 
imitation imposed by s. 53. 
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Section 4 was introduced for the first time 
in the Act of 1920 and did not find a place 
in the Act of 1907. There was a difference 
of opinion between the Calcutta and the 
Allahabad High Courts on the question 
whether the Insolvency Court could or could 
not deal with the question of title to prop- 
erty, The Calcutta High Court had in 
the year 1918 held that the question of 
benami could not be determined by the 
Insolvency Court ,and any claim made by 
the Receiver or the creditor that the 
property is really the property of 
the insolvent can only be enforced by a 
suit in the regular course [see Nilmoni 
Choudhury v. Durga Charan Choudhury (1).J 
The learned Judges, however, had observed 
even then that “where the benami character 
of the title is admitted or where the veil is 
transparent and the insolvent is in sub- 
stantial beneficial possession, the Court 
may order the delivery of the property to 
the Receiver", The Allahabad High Court, 
however, had in 1914 come to the contrary 
conclusion in Bansidhar v. Kharagjit (2), 
There were thus two conflicting decisions 
on the same point under the Provincial In- 
solvency Act of 1907. The Legislature when 
enacting the Act of 1920 introduced s. 4 in 
the Act for the first time, whereby exten- 
sive powers have been given to the Court 
to decide all questions of title or priority 
or^ of any nature whatsoever which may 
arise in any case of insolvency coming 
within the cognisance of the Court. 

That the Court has jurisdiction to decide 
questions of benami under s. 4 and that its 
jurisdiction in this respect is not controlled 
by the limitations imposed by s. 53 has 
been held in various cases in the Allahabad, 
Lahore and Madras High Courts. In the 
Full Bench decision of the Allahabad High 
Court in Anwar Khan y, Muhammad Khan 
(3) the majority of the Judges held that an 
Insolvency Court can try a question of title 
raised on the basis of a transfer which 
took place more than two years prior to 
the adjudication of the transferor as an 
insolvent, and they observed that s. 53 
does not deal with the jurisdiction of the 
Insolvency Court but only lays down certain 
rules of law affecting those transactions 
which fall within its scope and that it 
does not control or restrict the jurisdiction 
conferred upon a Court by s. 4 to decide on 
questions of title. Sen, J., no doubt took a 

(1) 46 lad. Oas. 377; 22 C. W. N. 704. 

(2) 26 Ind. Cas. 926; 37 A. 65; 12 A. L. J. 1273. 

(3) 113 Ind. Cas. 819; 51 A. 550; A. I. R. 1929 All. 

(1929) A. L. J. 

Ido (r , JS.), 


different view, but the decision of the 
majority of the Judges was in favour of the 
view that s. 4 is not controlled by s. 53. 

In Hari Chand Rai v Moti Ram (4) 
Sulaiman, J , held that a transfer which. is 
wholly fictitious from the very beginning* is 
of no effect and dees not require to be 
annulled, but all that the Court has to do in 
such a case is to decide that it is void and 
that such deciiion will bind the claimant 
of the property as if it were by an ordinary 
Civil Court; and he farther held that the 
limitation of two years prescribed by s. 53 
applied only to such cases where the trans- 
fers when originally made were good 
transfers of property and not to oases in 
which there was no real transfer at all. 
In this case also the other learned Judge, 
Mukharji. J., took a different view; but 
the Full Bench decision of the Allahabad 
High Court referred to above must be 
held to have overruled the view expressed 
by Mukharji, J. In fact, one of the learned 
Judges, Dalai, J, observed that every 
Judge of the Allahabad High Court except 
one, who had to consider the point, had 
decided in favour of the jurisdiction of the 
Insolvency Court. 

In 92 Ind. Oas. 573 [Chittammal v. 
Ponnusami Naicker (5)] the Madras 
High Court held that it was open to 
the Court on a proper application being 
made under s. 4 of the Provincial In- 
solvency Act to try the issue whether the 
insolvent is entitled to the property or not. 

The same view was taken by the Lahore 
High Court in 97 Ind. Cas. 174 [Wazir 
Singh V. Janki Das (6).) 

The learned Advocate for the appellants 
has referred to the decision of the Oudh 
Chief Court in 123 Ind Oas. 217 
[Sheikh Amjad AH v. Nand Lai Tandon 
(7).] This case, however, does not support 
the appellants at all. In this case 
the transaction under consideration 
was a release by the insolvent made more 
than two years before the date of adjudica- 
tion. In considering the transaction the 
learned Judges observed as follows; We 
cannot accede to the argument of Counsel 
that a deed of release accompanied by 
mutation and transfer of possession is not 
a transfer. It may have been a fraudulent 
transfer in order to defeat the creditors of 

(4) 94 Ind. Cas. 429; 48 A. 414; 24 A.L. J. 495' A 

I. R. 1926 All. 470. ’ ' 

(5) 92 Ind. Cas. 573; 49 M. 762; 23 L. W. 94 C1926) 
M. \V. N. 121 & 172; 50 M. L. J. 180; A. I. K. 1926 Mad 
363. 


(6) 97 I«d. Cas. 174; A. I. R. 1926 Lah. 679. 

(7) 123 Ind. Oas. 217; Ind. Rul. 1'19301 Oudli 
7 O. W. N. 377; A. I. R. 1930 Oudh 314. 


1C9; 
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the transferor, but it is none the lees a 
transfer." It was, therefore, on a finding 
that there had been a transfer that the 
learned Judges held that s. 53 applied and 
that it could not be voided if made more 
than two years before the adjudication. 
They, however, distinguished the decision 
of the Calcutta High Court in 102 Ind. 
Oas. 115 in [Fool Kumari Dad v. 
Khirod Chandra Daa Gupta (8)] with 
the observation that that decision dealt 
with a case in which the transaction was 
held to be benami and that there had been 
no transfer in fact, nor was the Court re- 
quired to annul the transfer. This deci- 
sion, therefore, is in favour of the view that 
in benami transactions the limitation of two 
years imposed by s. 53 does not apply, and 
the Court can decide the question under 
s. 4 even if the transaction took place more 
than two years before the presentation of 
the petition in insolvency. 

There is another fact which also deserves 
^nsideration. Under s. 28 (2) of the Act 
the effect of the making of an order of ad- 
judication is that the whole of the property 
)f the insolvent vests in the Court or in the 
Receiver and becomes divisible among the 
sreditors. Section 56 provides that upon 
;he appointment of the Receiver the proper- 
ty of the insolvent shall vest in him and 
i. 5tf provides that subject to the provisions 
>f the Act the Receiver shall with all con- 
renient speed realize the property of the 
iebtor and distribute dividends among the 
sreditors entitled thereto. Therefore, all 
properties belonging to the insolvent vest 
n the Court or in the Receiver. When a 
question is raised whether a certain prop- 
)rt^ is a property of the insolvent or not, 
t is clearly the duty of the Court to deter- 
nine the question, and the determination of 
hie question is in no way controlled by 
.he provisions of s. 53. As I have already 
itated, e. 53 deals with cases where title to 
he property has passed from the insolvent 
o a third person. The cases we are now 
lealing with are cases in which the allega- 
ion is that the property is still the proper- 
>y of the insolvents and title has not passed 
0 third persons. 1 am, therefore, of opinion, 
hat the order made by the District Judge 
ras with jurisdiction. 

[His Lordship then dealt with the facts 
if the case and with reference to the prop • 
irty in dispute in Appeal No. 162 came to 
he following conclusion ;— ] 

(8) 102 laO. 0a». 115; 31 0. W. N 502; A. I. li. 1927 
lal. 474. 


Having regard, therefore, to the evidence 
of the case, 1 am not prepared to hold that the 
view taken by the learned District Judge in 
this case was incorrect. I would, therefore, 
hold that the property is a property of the 
insolvent and that the Receiver may sell 
this property in order to pay off the credi- 
tors. Appeal No. 169 must, therefore, be 
dismissed with costs. 

THis Lordship then discussed the evi- 
dence Avith regard to the property in dis- 
pute in Appeal No. 193 and concluded as 
follows ;] 

I am, therefore, of opinion that the evi- 
dence adduced in the case is not sufficient 
to prove that the transaction was a benami 
transaction, or that Pattilal the insolvent 
continued in possession thereof. It is said 
that there was no reason why Jaikishun 
should stand surety for him. it appears 
that they were friends, and that subsequent- 
ly they have become relations by marriage. 
There is the further fact that ultimately the 
property was mortgaged in order to pay off 
the debts of the insolvents; but these are 
circumstances which merely raise a sus- 
picion of benami and they do not amount to 
legal evidence of the fact of benami. I 
would, therefore, hold that in the case of 
this property (No. 8 of the Receiver’s Sche- 
dule) the view taken by the learned Dis- 
trict Judge is not correct. I hold that it has 
not been established that the deed of sale 
of the 24th of July, 1923, was a benami 
transaction. I would set aside the order of 
the District Judge and decree Appeal 
No. 193 with costs. 

James* J. — 1 agree. 

A. Appeal No. 169 dismissed. 

Appeal No. 193 decreed. 


PATNA HIGH COURT. 

Miscellaneous Judicial Case No. 86 of 
1929. 

May 20, 1931. 

0oOETNBr-TBaBlLI„«O. J. and DhaVLB, j. 

BA8ANT LAL RAMJIDAS — Assbssbb 
— Applio*nt 
versus 

COMMISSIONER cp INCOME TAX. 

BIHAKind ORISSA — Oppositb Party. 

Inctmt Tax Act (XI of 1922), ss. 81, 66 (2)— Appli- 
cation for copy of Judgment of Assistant Commis- 
sioner-Proper Court-fee— Court Fees Act (VII of 
1870), Seh. II, Art. Ji(a) — Application by person not 
expressly authorised— Validity. 
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The words “ judgments, decrees or orders passed 
by such Court, Board or Officer ” in Sch. II, Art. 
1-A, Court Fees Act, are wide enough to cover an ap- 
plication to an Assistant Commissioner of income- 
tax who has power to make the order and a copy of 
whose order is necessary for the purpose of prefer- 
ring an appeal to the Commissioner under the In- 
come Tax Act and such an application, therefore, 
requires a Court-fee stamp of two annas, fp. 304, col. 
1 .] 

An application for copy of the judgment in an 
Income-tax appeal is properly within the meaning of 
the words ‘attendance before an Income Tax officer’ 
in s. 61, Income Tax Act, and can be made only by 
the assessee or a person expressly authorised in 
writing in that behalf. Further, it does not follow 
that because an agent is duly authorised to conduct 
the business of the appeal before the Assistant 
Commissioner, he is ip5o/cicto authorised to obtain 
copies of the Assistant Commissioner's judgment. 
[p.SOd, cols. 2.] 

Messrs. K, P. Jayaswal and A. K. Mitra, 
lor the Assessee. 

Mr. C. M. Agarwala, lor the Commis- 
sioner of Income-tax. 

Courtney-Terrell, C. J.— The first 
and preliminary point which has to be 
decided in this case is one of limitation and 
it has been stated by the Commissioner for 
the opinion of the Court. The question is 
whether the application which was made 
under s. 66 (2) of the Indian Income-tax 
Act by the assessee was in time reckoning 
the period of one month from the date of 
the passing of the appellate order made by 
the Assistant Commissioner. The appellate 
order was passed on the 31et March, 1929, 
The first application purporting to be 
under s. 66 (2) was received in the office of 
the Commissioner on the 16th May, 1929, 
that is to say, it was, if that date was to be 
taken as the correct date, 16 days out of 
time. The applicant purports on this 
basis to say that the 16 days was consumed 
in obtaining a copy of the appellate order. 

On the 1 5th April the Pleader who had 
argued the case before the Assistant 
Oommissioner sent a letter to the office of 
the Assistant Commissioner accompanied by 
a one anna stamp asking for a copy of the 
Assistant Commissioner's appellate order. 
He further asked to be informed of the 
estimate of cost for the certified copy and 
said that on receipt of that notification he 
would deposit the sum in the local treasury. 
Furthermore, his application was not 
accompanied by a vakalatnama from the 
assessee expressly authorising him to obtain 
a copy of the Assistant Commissioner’s 
decision. The applicant was asked by 
postcard to file a Court-fee stamp of two 
annas as well as an express authorisation to 
enable the Pleader to obtain the copy. On 
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the 21st April he did in fact file the 
authorisation and the Court-fee stamp of 
two annas and his application was then 
found to be in order and the copy was 
made ready on the 3rd May and was des- 
patched by post to the address of the 
applicant and received by him, it must be 
presumed, on the 4th May. Such are the 
facts as found by the Oommissioner. 

The Department say that the application 
of the 15th April was not an application at 
all. It suffered from two defects which 
prevented it from being considered as such, 
the first defect being that it did not bear a 
stamp of two annas but one of one anna 
only, the second being that it did not 
contain an express authorisation in writing 
signed by the assessee himself. In answer 
to this objection by the Department the 
assessee contends that the fee of two annas 
cannot legally be exacted. If we turn to 
the Second Schedule of the Court Fees Act 
we see set forth detailed provisions as to 
certain documents in the nature of applica- 
tions or petitions which must bear the 
stamp-fee prescribed by the particular Local 
Government, the matter of the precise stamp 
fee being within their purview as indepen- 
dent finance authorities. Now the scale of 
so called fixed fees set forth in this Schedule 
is divided up into classes respectively 
marked (a) and (b). Taking the documents 
referred to in group (a) first, the first para- 
graph refers to applications or petitions 
which are made by any persons having 
dealings with the Government and relating 
to the subject matter of these dealings 
when such application is presented to any 
officer of the Customs or Excise Department 
or to any Magistrate and a fee of two 
annas is leviable upon such applications. 
The second paragraph refers to applications 
or petitions by persons holding temporarily 
settled land under direct engagement with 
the Government and relating to such 
subject matter. The third paragraph refers 
to applications which relate to conservancy 
or improvements of a municipal character. 
The fourth paragraph refers to applications 
to Civil Courts and Small Cause Courts and 
to Collectors of Revenue in cases where the 
amount of the value of the subject-matter 
is less than fifty rupees. The fifth para- 
graph, which is the one with which we are 
particularly concerned, refers to applications 
for obtaining copies or translations of 
judgments, decrees or orders which have 
been passed by Courts, Boards or Officers 
and in respect of those applications also a 
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fee Qf two annaa is required. That parti- 
cular paragraph opens with the words 

“or when presented to any Ciril, Oriminal or 
Revenue Court or to any Board or Executive Officer” 

and it ie argued by Mr. Jayaiwal on 
behalf of the aesessee that in this matter 
the Aeeietant Oommissioner cannot come 
under the head of Revenue Court and he is 
not, according to his argument, an Executive 
Officer and, therefore, that judgments, 
decrees or orders which are passed by him 
do not come within the purview of this 
paragraph. In my opinion that is giving in 
the nrst place undue weight to the first 
words of the paragraph which are not the 
most material words. The most material 
words of the paragraph are the words “judg- 
ments, decrees or order passed by such Court, 
Board or Officer" and they are intended to 
cover every case of every kind in which a 

i ’udgment, decree or order has’.been passed 
ly any Court, Board or officer capable of 
passing such judgment, decree or order and 
having regard to what I think is the proper 
meaning of the words it certainly covers an 
application to an Assistant Commissioner of 
Income-tax who has power to make the 
order and a copy of whose order is necess- 
ary for the purpose of preferring an appeal 
to the Commissioner under the Income- 
tax Act. 

The second defect in the notice of the 
15th April was that it was not properly 
authorised by a vakalatnama. The j ustifica- 
tion for the demand of such express 
authorisation is to be found in two matters 
in the Income-tax Act. In the first place 
there is s. 61 which states as follows: — 

“Any assessee, who is entitled or required to attend 
before any Income-tax authority in connection with 
any proceedings under this Act, may attend either in 
person or by any person authorised by him in writing 
in this behalf.” 

The next point to be considered in the 
Income-tax Act is that the proceedings are 
of a most secret character and heavy 
penalties are imposed upon any officer who 
makes disclosures of matters which under 
the Act are confidential and nothing can be 
considered more confidential than the 
actual assessment which is made. Now it 
does not follow that because an agent is 
duly authorised to conduct the business of 
the appeal before the Assistant Oommissioner 
he is ipso facto authorised to obtain copies 
of the Assistant Oommissioner *s judgment 
or indeed to perform any act preparatory or 
incident to the conduct of an appeal. It ie, 
as the learned Assistant Government 
Advocate points out, quite conceivable that 
whatever the merits of the gentleman who 


was employed in conducting the appeal 
before the Assistant Oommissioner his 
services may be dispensed with after the 
matter had passed the Assistant Oommis- 
sioner’s hands and it is quite conceivable 
that circumstances might arise in which it 
was considered by the assessee highly 
undesirable that he should receive copies of 
the decision which had actually been given. 
In these circumstances it was reasonable 
and proper for the Department to require 
that any person asking for a copy of the 
judgment should be expressly authorised in 
writing in that behalf and the application 
fora copy of the judgment is properly 
within the meaning of s. 6i — ‘ attendance 
before an Income tax Officer" in connection 
with proceedings under the Act. Inasmuch 
as the application dated the 15th April 
cannot be considered to be a valid 
application and inasmuch as the 
authorities are not bound to take 
any notice of an application which is 
not in order, the time which the assessee 
was entitled to deduct would only run from 
the 2l8t April when he in fact put his 
application in order forwarding the proper 
stamp and the letter of authorisation and in 
these circumstances the time which he is 
allowed to deduct falls short by one day of 
the allowance which would bring him 
within the period of one month. In these 
circumstances the application before the 
Oommissioner for the statement of the case 
was barred and we are not competent to go 
into the other matters which were raised by 
the Oommissioner on the hypothesis that 
his view as to limitation might beunsound. 
I would, therefore, answer the question of 
the Oommissioner as to whether the applica- 
tion before him was barred in the affirmative 
and would decline to go into the other points 
raised in the statement of the case. The 
application to state a case was made at the 
instance of the assessee who fails and he 
must pay Re. 200 by way of costs. 

Dhavle, Jb— I agree. 

N, K. & A Application rejected. 
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MADRAS HIGH COURT. 

Seooad Oivii Appeal No. 478 of 1928. 

July 29, 1931. 

Madbavan Naib, J 

PBRIA VBBDU ABDUu MAJID SAHIB 
— Dbfbndant— Appkllant 
versus 

ARUNAOHALA MUDALIAR anb othbes 
— Plaintiffs — Rbsponbbnts 

Transfer of Property Act (IV of 1SS2), a. 101 — 
Merger — Prior mortgage*, purchasing property — 
Keeping alive of mortgage — Presumption. 

Where a man who pays off a prior mortgage has 
a right to extinguish it and a right to keep it alive, 
in the absence of express evidence of intention, 
he should be assumed to have acted according 
to his interest. Thus, where a prior mortgagee 
purchases the property in the absence of any 
intention to the contrary he must be assumed to have 
kept alive the mortgage in his favour as a shield 
against the subsequent mortgagee Srinivasachari v. 
Gnanaprakasa Mudaliar (5), not followed. Gokaldas 
Gopaldas v. Puranmal Preinaukhdas (1), Mohamad 
Ibrahim Hossain Khan v. Ambika Pershad Singh 
(2), Ayyareddi v. Gopala Krishnayya (.3), Thiruven- 
gadam Pillai v. Sabapathi Pillai (4), Govindasami 
Tevan v. Dorasamy Pillai (6), Subramania Pillai v. 
Palaniappa Mudali (7), Kutti Tevan v. Rayappa 
Gou?idan (8), Madho Singh v. Pancham Singh (9‘, 
Jasodha Kumar Roy v. Kali Kumar Dey (10) and 
Kalimuddin Shaik v. Baidya Nath Saha (II), referred 
to. [p. 305, col. 2.] 

Second Appeal against a decree of the 
District Court, North Arcot, Vellore, in 
A. 8. No. 20 of 1917, preferred against 
that of the Court of the ^District Muneif, 
Vellore, in O. 8. No. 172 of 1926, 

Messrs. A, Viswanatha Ayyar and A. 
Ramaswami Ayyar, for the Appellant. 

Mr. B. C. Seshachala Ayyar, for the Res- 
pondents. 

Judsniont.— The.Jrd defendant is the 
appellant. He held a mortgage dated the 
26th May,19i9, over the suit property which 
consists of two items. A mortgage of the 
Bime property Had been executed in favour 
of the plaintiffs on 10th July, 1919, On 
23 rd November, 1925, the first item of the 
suit property was sold to the 3rd defend- 
ait in discharge of the mortgage over 
the two items. The 3rd defendant thua 
became the owner of the Ist item and as 
a result of his purchase the Sad item 
was freed from his mortgage. When be 
purobased item No 1, the 3rd defendant did 
not kuow about the existence of the mort- 
gage in plaintiffs* favour. The suit prop- 
erty belonged to the father of defendants 
No 3. 1 and 2. The second appeal arises 
out of a suit instituted by the plaiutiffs 
to enforce their mortgage over the two 
items. The appellant contended thU his 
prior mortgage right over the first item 
should be regarded as still aliye and that 


the plaintiffs should redeem it before they 
could succeed. This contention was re- 
jected by the lower Courts and the only 
question argued in the second appeal is 
whether this contention should have been 
upheld. 

It is common ground that the question 
should be decided with reference to the in* 
tention of the appellant as to when »he pur- 
chased item No. 1, whether he had intended 
to keep his own mortgage over it alive 
as a shield against the other mortgagees. 
Section. 10 1 of the Transfer of Property Act 
provides that if a mortgagee or a charge- 
holder of property acquires the interest of 
the mortgagor or the owner, his own charge 
or mortgage becomes extinguished unless 
he declares by express words or necessary 
implication that it shall continue to subsist 
or such continuance would be for his 
benefit. The section raises a presumption 
in favour of merger rebuttable by proof of 
an intention to the contrary. This is no 
evidence regarding the intention of the 3rd 
defendant either way in Ookaldas GopaU 
das V. Puranmal Premsukhdas (1) their 
Lordships of the Privy Council held that, 
where a man who pays off a mortgage has a 
right to extinguish it and a right to keep it 
alive, in the absence of express evidence 
of intention, he should be assumed to have 
acted according to his interest. See also 
Mohamed Ibrahim Hossain Khan v. Ambika 
Pershad Singh {2). In Ayyareddi v. Gopala- 
krishnayya (3), the Privy Council has again 

remarked a® follows: — 

“It is now settled law that where in India there are 
several mortgages on a property, the owner of the 
property, subject to the mortgages may, if ho pays 
oil an earlier charge treat himself as buying it and 
stand in the same position as his Tcndor, or fto put it 
in another way, he may keep the incumbrance alive 
for his benefit and thus come in before a later 
mortgagee.” ^ - m 

A« pointed out by Sir Qour in hiB TranB* 
fer of Property Act, Vol. II the Privy 
Oi.iitioil ' by laying emphaeia on the Proviso 
aii'l ibe intention of the partiea in b 101 
were inclineH to ininimiBe the force though 
wiinout entirely ignoring the exiatence of 


(1)10 0.1035; 11 I. A. 126; 8 Ind. Jur. 396; 4 Bar. 

^S'uind'oaa.'^; 39 C. 527; 11 M. L. T 265.- 
' 1912 )M. W. N. 367; 2 A. L. J. 332; 14 Bom. L. R. 
180; 16 0. W. N. 505; 15 O. L. J. 411; 22 M. L. J,468; 

*®(3) 79 InlT'Caa 592; 47 M. 190; 19 L. W. 215: 22 
aT j 45 4« M. L. j. 164; A. 1. R. 1924 P. 0. 36; 
Ib Bom. l! R. 284; 34 M. L. T, 1: 2 Pat. L. R. 99^10 
D. & A. L.R. 269; (1924) It. W. N. 290; 39 0. L, J 
504; 28 0. Tf. N. 1025; 51 1. A. 140; L R. 5 A. (P. O ) 
19; iO. W.N.27(P. 0.). 
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the initial statutory preeumption in e. 101 
of the Transfer of Property Act.” In 
Thiruvengadam Pillai v. Sabapathi Pillai 
(4) Phillips, J , went to the extent of 
holding that "when a person parohasing 
property discharges a prior mortgage on the 
same and claims subrogation therefrom, the 
Oourt should start with the presumption 
that a person paying off a mortgage intends 
to keep it alive if it is for his benefit to do 
so:” (See the head note). Bfiect to the 
decisions of the Privy Council has been 
given in the new B. lOl of the Transfer of 
Frqperty Act which replaces the old section. 
The new section runs as follows: 

“Any mortgagee of, or person having a charge 
upon, immovable property, or any transferee from 
•nch mortgagee or charge-holder, may purchase or 
otherwise acquire the rights in the property of the 
mortgagor or owner, as the case may be. without 
thereby causing the mortgage or charge to be merged 
as between himself and any subsequent mortgagee of, 
or person having a subsequent charge upon the same 
property; and, no such subsequent mortgagee or 
charge-holder shall be entitled to foreclose or sell 
such property without redeeming the prior mortgage 
or charge, or otherwise than subject thereto.” 

If we give effect to the principle of the 
Privy OouDoil deoisione, in the preeent 
case, there btiag no intention either way, I 
think it should be assumed that the appel- 
lant intended to keep alive his mortgage 
since it was to bis interest to do sr, 
there being another mortgage on the same 
property. lo Srinivaiachari v. Gnanapra- 
kasa Mudaliar (5) the decision relied on 
by the lower Oourt, it was held that “where 
a person paying off a prior mortgage, pur- 
chases a portion of the mortgaged property 
in consideration of the amount so paid by 
him, the lien acquired by such payment ie 
extinguished and cannot be used by such 
purchaser as a shield agaist a subsequent 
mortgagee.” This decision no doubt sup* 
ports the respondents This case has been 
referred to and distinguished in Govin- 
dodami Tevan v. Doratamy Pillai (6) and 
Suhramania Pillai v. Palaniappa Mudali 
(7). In Kutti Tevan v. Rayappa Goundan 
(t) the 8th defendant bad bought the eqnity 
of redemption in 3/iO (that is, item No. 6 
of the property over which he held a 
mortgsge) and the learned Judges observe d 
thus:— 


(4) 90 Ind. Oas. 767; 49 M. L. J. 36l; (1925) M.W. N. 
608; A. 1. R. 1925 Mad. 1217. 

(5) 30 M 67; 2 M L. T. 36. 

( 6 ) 6 Ind. Oas 781; 34 M. 112; 20 M. L. J. 380; 8 M. 
L. T.132; (1910) M. W.N.390. 

(7) 2l Ind. Oaa. 978; 26 M. L. J. 94, 14 M. L. T. 
585. 



65 Ind. Oaa, 961; 14 L. W. 422; (1921) M. W.N. 


“If the 8th defendant's mortgage tras executed firat, 
he muBt, on the facts found, be regarded as haring 
intended to keep alive bis mortgsge rights when he 
purchased the equity of redemption in item No. 3." 

This observation supports the appellant 
and in my opinion givea fall effect to the 
spirit of the Privy Oonncil decisions. No 
doubt the observation is in the nature of 
sn obiter dictum and it does not refer to tie 
decision in Sirinivaaacharir.Gnanaprakasa 
Mudaliar (5). The decisions of the other 
Courts in Madho Singh v. Paneham Singh 
(It), JasodhdKumar Roy v. Kali Kumar Dey 
( 0), and Kalimuddin Shaik v Baidyanath 
Saha (il) b' ought to my notice by the 
learned Advocate for the appellant fully 
support him. Having regard to the deci- 
sions of the Privy Council, the general trend 
of tfce decisions of this Court and the new 
8. 101 of the Transfer of Property Act, 1 am 
not inclined to treat the authority of 
Srinivasa char i v Gnanaprakasa Mudaliar 
(5) cn tbie particular point aa going bejond 
the actual decision. I would, therefore, 
hold that the plaintiffs are not entitled to 
a decree for sale without paying the mort- 
gage amount due to the 3rd defendant 
under his mortgsge. The decree o( the 
lower Court will be modified accordingly. 
The appellant will get his costs throughout. 

N. F. & n, L Decree modified, 

(9) 101 lod. Cas. 409; 49 A. 233; 25 A. L. J. 45; A. 

I. R. 1927 All. 211. 

(10) 128 Ind. Cas. llj; A. I. R. 1930 Cal. 619; 34 
0. W. N. 673; Ind. Rul. (1931) Cal. 31. 

(11) 128 Ind. Cas. 192; A. I. R. 1930 Cal. 572; 51 0. L. 

J. 565; Ind. Rul. (1931) Cal. 48. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. £49 of 1926. 

September ), 1931. 

RaiLLT iNo ANantbakhishna Aytab, j j, 
KASARABADA VBNKATA- 
OHALAPATHi RAO— Defendant 
— Appellant 
versus 

OADIRAJU VBNKATAPPAYYA and 

ANOTBBE — PLAtNllFFS— RstPCNDBNIS. 

Res jndictiitL— Execution proceedingsSalt by judg- 
ment-debtor during execution proceedings — Decision in 
execution as to validity of attachment etc., whether 
binding on purchaser— Purchaser claiming title under 
judgment-debtor— hia pendens, doctrine of. 

Orders passed in tne course of execution pro- 
ceedings adjudicating on the rights of the parties 
are res judicata and cannot be called in question 
by the parties or their representatives. When once 
the said orders become final, that effect cannot be 
sought to be avoided by making allegations that the 
previous decisions were wrong on the merits be- 
cause full facts were not placed before the Oourt or 
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that all available evidence was not let in on the 
former occasion. Venkatachalapati Rao v. Komts- 
waramma (1), Sinnappan v. Arunachalam Pillai (2) 
and Ram Kirpal v. Rup Koeri (3k referred to. ip. 
310. col 2.] 

When proceedings by way of attachment of im- 
moveable property in execution of a money decree 
have been taken by the executing Court in an 
execution application filed by the decree-holder, any 
question that might be raised whether the pro- 
ceedings taken by the Court did amount to a 
valid attachment or not is one that falls to be 
decided by the Court in the execution department; 
any stranger purchasing the property from the 
judgment-debtor in those circumstances would only 
take the property subject to the Court’s decision 
as to the effect of the proceedings actually taken 
before his purchase. Such purchaser would be bound 
by the Court’s decision of tne question in the exe- 
cution department as a person claiming title under 
the judgment-debtor, [p. 309, col. 2.] 

The principle of Its pendens would also apply to 
such sale. It is not open to a party to a proceed- 
ing to nullify the effect of the proceedings already 
proiierly taken with reference to that property by 
transferring the same to strangers. It does not 
really matter whether the actual decision of the 
Court as to the effect of past proceedings is given 
only after the purchase by the, stranger, if the 
adjudication is really with reference to matters 
that happened before such purchase and regarding 
the effect of the legal proceedings that were taken 
prior to the same. To safeguard the purchasers’ 
rights the purchasers should in such circumstances 
get themselves impleaded as parties, [ibid,] 

Letters Patent Appeal agamst a decree of 
Mr J UBtice Devadoss dated the 20tb August, 
1926, and luade in S. A. No. 1805 of 1933 on 
the file of the High Oourt preferred against 
that of the Oourt of the Subordinate 
Judge, Narasapar, iu A. 8. No. 12 of 1923 
(A. 8. No. 416 of lv21. Sub Oourt, Ellore) 
preferred against that of the Oourt of 
the Additional Eistrict Muneif, Narasapur, 
in O. 8. No. 142 of 1920 (O. 8, No. 608 of 
1920 on the file of the Principal District 
Munsif’s Court, Narasapur). 

Messrs. S. Varadachariar and V, 

Viyyanna, for the Appellant. 

Mr. P. Somaaundaram, for the Respon- 
deat. 

Judgrmont. — The first defendant in 
O. S. No. 142 of 1920 on the file of the 
Additional District Munsif's Court of 
Narasapur is the appellant before us. He 
was the plaintiff in O. 8. No. 38 of 1912 on 
the file of the Principal District Mnneit’s 
Oourt, Narasapur, wherein he obtained a 
decree for money against M. Venkata- 
ramanayya on 30th September, 1913. He 
applied to execute bis decree in 0. 8. No. 38 
ol 1912 by attachment and sale of certa’n 
immovable property and on the 14th of 
March, 1914, the District Munsif passed an 
order for attachment. lathe meantime, M. 
Venkataramanayya, having filed an appeal 
against the District Munsif’s deoree,obtained 


ad interim order staying execution, from the 
Appellate Oourt on 13th March, 1914. The 
interim slay order was received in the District 
Munsif's Court on 16th March, 1914, and 
before the amin was informed of the order, 
the amin reported on the 17th March, 1914, 
that attachment waa carried out on that 
very date (I7tb of March) by affixing a 
copy of the proclamation on the land. 
Subsequently ad ir. lerim order was vacated 
on the 15th of April 1914 as the judgment* 
debtor failed to furnish security as required 
by the Appellate Court. Venkataramanayya 
filed an application — M. P. Nc.l950ot 1914 — 
on 6th October.1914, under e. 57 of the Code 
alleging that the attachment made on 17th 
March, 1914, after the Appellate Oourt 
ordered stay of execution waa ultra xirea 
and illegal, and that the application for 
sale made by the decree holder on the 
strength of the said attachment was not 
maintainable, and be prayed that ‘the 
Oourt may cancel the attachment and the 
sale application made by the decree holder.' 
The District Munsif overruled the conten- 
tions of the decree-bclder and directed that 
‘the attachment in question be raised and 
all further prcceedings following thereon 
quashed.' On appeal the said order waa 
confirmed by the Subordinate Judge. 
When the appeal was pending, Venkata- 
ramsnayya died and bis widow— Kames- 
waramma — was brought in, as his legal 
representative by the Appellate Court. The 
decree-holder in O. 8. No. 38 of 1912 
preferred a Civil Miscellaneous Second 
Appeal to the High Oourt. There was a 
reference to the Full Bench in that Civil 
Miscellaneoua Second Appeal. The Full 
Bench held, “Where subsequent to an ad 
interim order for stay of execution made by 
an Appellate Oourt without notice to the 
decree-holder, but before its communication 
to the Court of first instance, an order of 
attachment ia made by the latter Court, the 
order of attachment is not void and 
ineffectual as having been made without 
jurisdiction, but is legally valid, and that 
the order is effective only from the time it 
is communicated to the first Oourt: Venkata^ 
ehalapati Rao v. Kameaivaramma (1). The 
case came on for final disposal before the 
referring Judges (Justice Abdur Rahim sod 
Justice Bakewell). and they passed the 
following judgment iu the case on 18th 
December, 1917. 

“The appeal will be allowed, the respondent’s 
petition dismissed, and the attachment restored. The 

(l)43Ind.Ca8.214,41M. 158;6 L. W. 617; 22 II. 
L. T. 330; 33 M. L. J. 515; (1917) M. W. N. 785 (F. B.;. 
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appellant will recoYcr his costs from the respondent 
throughout.” 

On the allegation that by a sale deed 
dated 27th May, 1914, Qadiraju Venkat- 
appa}>ya and others had purchased the 
property in question from Venkataram* 
anajya, they (the vendees) hied a petition on 
26th August, 1918, under O, XXI, r. 58, Oivil 
Procedure Oode, to raise the attachment on 
the ground that there was no valid attach- 
ment on the properties on the date of their 
purchase. The decree-holder contested the 
position with the result that the petition 
was dismissed on 31et October, 1919. The 
vendees (Qadiraju people) hied O 8. No. 142 
of 1920 purporting to be under O. XXI, r. 63, 
Oivil Procedure Code, for setting aside the 
order passed on the 31st October, 1919, and 
they made the decree-holder in O, 8. No. 38 
of 1912 as the hrst defendant to their suit 
and Kameswaramma (the widow of the 
judgment-debtor in O. 8, No. 38 of 1912) 
was made the second defendant. Various 
contentions were raised by the parties, such 
as, for example, whether there was a valid 
attachment of the properties, whether the 
question was res judicata by reason of the 
order passed by the High Court on 18th 
December, 1917, whether the plaintiffs were 
estopped from questioning the attachment, 
and whether the suit was barred by s. 47, 
Oivil Procedure Code, Both the lower 
Courts having dismissed the suit, the 
plaintiffs (Qadiraju people) preferred a 
second appeal to the High Court. The 
learned Judge who heard the second appeal 
was of opinion that on the facts disclosed 
by evidence in the present case there was 
no legal and valid attachment on the prop- 
erties, that the plaintiffs who were not 
parties to the proceedings that came before 
the High Court in connection with the 
execution of the decree in O. 8. No. 38 of 
1912 were not bound by the orders passed 
therein, and that it was open to the plaint- 
iffs to show that there was no valid attach- 
ment on the property when they purchased 
the same on the 27th of May, 1914. The 
learned J udge came to the conclusion that 
after the ad interim stay order passed by 
the Appellate Court on the 13th of March, 
1914, was received in the District Muneif’s 
Court on the 16th of March, 1914, no pro- 
ceedings in execution could be legally taken 
in the case, and that the attachment which 
was effected by affixing a notice on the 
properties on the 17th March, 1914, and on 
the Court-house and the Collector's Office 
on the 23rd March, was not merely irregular 
but illegal and void. Holding 'that the 
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plaintiffs were not bound by the orders 
passed against their vendor — the judg- 
ment-debtor — after the judgment-debtor 
had sold the properties to them, the learned 
Judge reversed the judgments of both the 
lower Courts, and set aside the order 
passed in the claim petition on the 31st of 
October, 1919. 

The first defendant has preferred this 
Letters Patent Appeal. 

Though several points were sought to be 
raised before us by the learned Counsel on 
either side, we thought it advisable to 
restrict arguments in the first instance to 
the issue whether the main question has 
become res judicata by reason of the order 
passed by the High Court on the 18th 
December, 1917, and whether the plaintiffs 
are bound by the said order. After 
hearing full arguments on that question, 
we have come to the conclusion tnat the 
plaintiffs are so bound, and that it is not 
necessary to consider the other points raised 
in the case. 

Venkataramanayya— the judgment-debtor 
— in O. 8. No. 38 of 1912 must be taken to 
have had full knowledge of all the proceed- 
ings that took place in execution of the 
decree in that suit, and pending the 
disposal of the appeal he got an ad interim 
order of stay of execution on the ]3th 
March, 1914 The further proceedings that 
took place in the District Munsif's Court in 
connection with the attachment proceedings 
also must have been known to him, viz., 
that the amin reported on the 17 th March, 
1914, that he had in pursuance of the order 
passed b7 tbn District Munsif on Hth March, 
1914, carried out attachment by affixing a 
copy of the proclamation on the lands on 
17tb March, 1914, and that similar copies 
were affixed to the notice board in the 
Court-house and in the Collector’s Office on 
23rd April, 1914, though the stay order 
paseed by the Appellate Court was received 
in the District Mnnsif’s Court on the 16th of 
March, 1914, All this is not denied. He 
also knew that the said ad interim stay 
order was vacated on l5th April, 1914, by 
the Appellate Court as he had failed to 
furnish security as directed by that Court. 
It is in these circumstances that he sold the 
property to the Qadiraju people on 27th 
May, 1914. What the exact effect of the 
proceedings that had taken place in the 
District Munsif’s Court would be, in 
the circumstances, is a matter essen- 
tially relating to the execution of the 
decree in 0. 8. No. 38 of 1912. The 
judgment-debtor would be bound by the 
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decision of the executing Court as regards 
the effect of these proceedings, and prima 
facie any person who claims title under the 
judgment* debtor after the happening of 
those events would also be bound by the 
decision of the executing Court as to the 
exact effect of those proceedings. The 
judgment-debtor could not, by transferring 
the property at that stage, render the de- 
cision that may be — and in ordinary cir- 
cumstances would be — passed by the exe- 
cuting Court as regards the effect of those 
past events, nugatory as far as the decree- 
holder is concerned* On the other hand, 
the purch^er from the judgment- debtor 
in such circumstances would prima facie 
take the property only subject to the dis- 
abilities they were under when in the 
hands of the judgment-debtor. When, there- 
fore, the decree holderisought to proceed 
further with his execution appli- 
cation which he had already filed in 
March, 1914, and wanted to bring the prop- 
erty to sale in pursuance of the steps 
^ken by him in March, 1914, the executing 
Court had to decide whether there was a 
valid attachment of the properties in March, 
1914 The circumstance that the Court 
was called upon to decide that question 
formally only after the judgment- debtor 
had sold the properties to the 

plaintiffs should not alter the essential 
n^ure of the said proceedings, nor 
take away the jurisdiction of the 

Court in which the said execution proceed- 
ings were then pending to adjudicate on 
that question ; nor is it material that the 
question came up for consideration on a 
petition filed by the judgment- debtor. It 
is clear from that petition (0. M. P. No. 1950 
of 1914) that the decree-holder in 0. 8. 
No. 38 of 1912 had applied for sale in 
pursuance of the attachment effected in 
March, 1914. The Courts had accordingly 
to consider what exactly would be the effect 
of the proceedings that had taken place 
in March, 1914, and the High Court on 
18th December, 1917, passed final orders 
on that question in the following terms ; — 

allowed, the respondent's 
petition dismissed, and the attachment restored.” 

The judgment-debtor’s widow was a party 
to the said proceedings in the High 
Oou^, and she could not, therefore, contest 
the binding nature of the said decision ; 
but are the present plaintiffs (the vendees 
from the judgment-debtor under a sale- 
deed dated in May, 1914,) in a better posi- 
tion ? ^ 


We were not referred to any reported de- 
cision directly bearing on the point 

After consideration of the question, we 
have come to the conclusion that they are 
not. 

In our opinion, when proceedings by 
way of attachment of immovable property 
in execution of a money decree have been 
taken by the executing Court in an exe- 
tion application filed by the decree-holder, 
any question that might be raised whe- 
ther the proceedings taken by the Court 
did amount to a valid attachment or not 
is one that falls to be decided by the 
Court in the execution department ; any 
stranger purchasing the property from the 
judgment debtor in those circumstances 
would only take the property subject to 
the Court’s decision as to the effect of the 
proceedings actually taken before his pur- 
chase. Such purchaser would be bound 
by the Court’s decision of the question in 
the execution department though he was 
not party to the same. To hold otherwise 
would be to impair the rights of the dec- 
ree-holder and to enable the judgment- 
debtor to set at naught decisions of 
Courts competent to adjudicate on the 
rights of parties, and give the go by to 
the principle of law giving finality to de- 
cisions of Courts in matters properly before 
them. 

The present is not a case where the 
proceeding pending before the Court is 
only an execution application to attach 
property Farther proceedings by way 
of actual attachmant had taken place ; and 
the proceedings by way of attachment of 
the properties in dispute took place in 
a Court of competent jurisdiction; it 
was when those proceedings were pend- 
ing that the present plaintiffs purchased 
those properties from the judgment-debtor; 
prima facie they must be taken to have 
purchased it subject to the result of those 
proceedings. The principle of the doctrine 
of Us pendens would apply to such a case. 
If for any reason the proceedings that 
were had relating to the properties in 
question prior to the plaintiff’s purchase 
should prove abortive and infructuous, and 
the decree-holder had to take entirely 
fresh execution proceedings after the plaint- 
iff’s purchase, then there would be force in 
the respondents’s contention that such 
fresh execution proceedings would not be 
binding on them unless they were made 
parties to the same. On the other hand, 
it is not open to a party to a proceeding 
to nullify the effect of proceedings already 
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properly taken with reference; to that prop- 
erty by traneferring the same to strangers. 
As already remarked, it does not really 
matter whether the actual decision of tbe 
Courts as to the effect of the past proceed- 
ings is given ouly after the plaintiff's pur- 
chase, if the adjudication is really with 
reference to matters that happened before 
such purchase and regarding the effect of 
the legal proceedings that were had prior 
to the same To safeguard the purchasers* 
rights, the purchasers should in such cir- 
cumstances get themselves impleaded as 
parties. 

To take an analogous case, in a suit to 
recover money, if questions should arise 
whether the plaint contained sufficient 
allegations claiming and justifying a charge, 
and whether the prayer claiming a charge 
on certain properties was specific or not, 
the trial Court would have to decide those 
questions by its final judgment and decree, 
and if tbe Court should decide the ques- 
tions in favour of the plaintiff and give 
him a decree for money charged on the 
properties mentioned, it would seem that 
the decision would be binding on a pur- 
chaser from the defendant pending suit, 
though be be not actually a party to tbe 
decree. He would not be allowed to show 
in a subsequent suit that tbe prior decision 
was wrong in the absence of fraud or 
collusion. The case might be different if 
the plaint was subsequently amended so as 
to claim a charge on a particular property, 
after that property had been sold away by 
the defendant to a stranger. 

In the case before us, it is not contended 
(not even suggested) that the proceedings 
conducted by the judgment-debtor were 
not conducted bona fide or that there was 
any fraud or collusion between the judg- 
ment-debtor and the decree-holder in con 
nection with the same. On the other hand, it 
is admitted by one of the present plaintiffp, 
when examined as a witness in the present 
suit, thathe wasreally conducting these pro 
ceedings on behalf of the judgment debtor's 
representative— the widow. After tbe eale 
of the suit properties to the plaintiffs on 
27lh June, 1914, it is oifiEcnlt to understand 
why the judgment debtor should have 
troubled himself, and why a petition— O.vil 
Miscellaneous Petition No. 1^50 of 1914 — 
should have been filed on 6th October, 1914, 
to 'cancel the attachment and the sale ap- 
plication made by the decree bolder.' As 
remarked by the lower Appellate Court, 
Mt seems difficult to avoid the ^ttforence 
that the plaintiffs having been worsted in 


theirattempt to get the attachment set aside 
by proceedings in the name of Venkata- 
ramanayya have hit upon the expedient of 
a claim petition and the suit to achieve the 
same object. 

It was further argued that the attachment 
made in March, 1914, should be taken to 
have been completed only on 33rd March, 
1914, when copies of the proclamation were 
affixed in the Court-house and in the Col- 
lector's Office in accordance with the pro- 
visions of O. XXI, r. 54. Civil Procedure 
Code, and as the stay order was perused 
by the District Munsif on 17th March, 1914, 
the subsequent acts done on 23rd March, 
1914 should be taken to the ultra vires, 
and that there was no complete and valid 
attachment in the eye of the law ; and the 
decision of the Full Bench in Sinnappan 
V. Arunachalam, Pillai (2) was relied on. 
Assuming the argument to be correct, that 
does not take away tbe binding nature of 
the decision passed by this Court on 18th 
December, 1917, that the attachment was 
valid and restoring the attachment. 

Orders passed in the course of execution 
proceedings adjudicating on the rights of 
the parties are res judicata 'and could not 
be called in question by tbe parties or their 
representatives. When once the said orders 
became final, that effect could not be sought 
to be avoided by making allegations that 
the previous decisions were wrong on the 
merits because full facts were not placed 
before tbe Court or that all available evi- 
dence was not let in on tbe former occa- 
sion. See Ram Kirpal v. Rup Kaeri (3), 
Mungul Pershad Dichit v. Grija Kant 
Lahiri 4) and Raja vf Ramnad v, Velusami 
Tavar (5) 

It, therefore, fcerrs to us that the preeent 
plaintiffs are bound by tbe orders passed 
by tbe High Court restoring attachment. 

It is a matter for satisfaction that we 
have been able to reach this result, since 
there is no doubt that, the condr ot of the 
judgment-debtor in getting an interim stay 
from the Appellate Court (which was finally 
dismissed as no security was furnished) 
and then transferring the properties to the 
plaintiffs — who had (there is ro doubt) 

(2) 53 Ind. 088.207; 42 M. 844; 10 L. W. 391; 37 M. 
L. J. 375; (1919) M.W.N. 678; 26 M. L. T. 181 
(F.B.) 

(3) 6 A. 269, II I. A. 37; A. W. N. 1866 286; 4 Sar. 
89; 8Ind. Jur. 2I4(P.O.) 

(4) 8 0.51; 8 1. A. 123; 11 0. L. R. 113; 4 Sar. 248 
(P. 0) 

(5) 59 Ind. Ca8.880; 48 I. A. 45; 13 L. W. 290: 19 A. 
L. J. 168; 40 M. L. J. 197- (1921) M. W. N. 51; 33 0, 
L. .T. 218; 25 0 W. N. 581; 23 Bom. L. R. 701; 29 M. 
L. T. 345 (P. 0.). 
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notice of all the proceedings— thaa defeat* 
ing the decree-holder — would surely be 
reprehensible from the moral point of 
view. 

We aeoordingly hold that the present 
plaintiffs are bound by the final orders 
passed in execution proceedings in 0. 8. 
No. 38 of 1912 ir which it was held by the 
High Court in effect that there was a valid 
attachment in March, 1914, of the properties 
in dispute, and that the said ‘attachment 
should be restored.’ The plaintiffs’ pur- 
chase from the judgment-debtor in May, 
1914, should be taken to be subject to 
that attachment. Allowing this Letters 
Patent Appeal, we restore the decision of 
the lower Appellate Court with costs here 
and in second appeal. 

N. s. & B. L. Appeal allowed. 


MADRAS HIGH COURT. 

Criminal Miscellaneous Petition No. 6C8 
of 1931. 

September 14, 19J1. 

BsASLBT, C J.. and COBNISH, J. 

8ATHAPPA OHErTIAR-AooosBD— 

PsTlTiONBR 

versva 

C. RAMAOHANDRA NAIDU 
— Rbfponobnts 

Contempt of Court — Ettenee of offence. 

The essence of the offence of contempt of Court is 
conduct calculated to produce an atmosphere of pre- 
judice in the midst of which the proceedinKs must 
go on, oven where the proceedings do not involve trial 
by Jury and no one would imagine that the mind 
of the Magistrates or Judges charged with the case 
would or could not be induced thereby to swerve 
from the straight course. King v. Tibbits and 
Winduft (1) followed [p. 312, col. 2.] 

Petitiou praying itiat the High 
Oourt will be pleased to commit 
the respondent herein for contempt of 
Oourt and otherwise deal with him accord- 
ing to law for his having pnblished in his 
paper *Tamil Nadu' in extenso th^ com- 
plaint in (J. 0. No. i24 of 1931 on the file of 
the Oourt of the Sub Divisional Magistrate, 
Ooimbatore with the head lines and com- 
ments thereon as alleged in the said 
affidavit. 

Messrs. Nugent Grant and T. if. Kasturi^ 
for the Petitioner. 

Mr. N. Rajagopalan^ for the Respondent. 

Order. — The respondent here is the 
Editor and Publisher of the “Tamil Nadu" 
newipitper whose place of business is in 


Broadway, Madras; and he is here to-day to 
show cause why he should not be committed 
for contempt of Oourt or otherwise dealt 
with. 

The facts of the case can be stated quite 
briefly and they are as follows : One 
Sathappa Ohettiar at whose instance these 
proceedings have been pat before the 
Oourt is an accused person He stands 
charged in the Oourt of the Sub Divisional 
Magistrate of Ooimbatore with the offence 
of criminal breach of trust. He is the 
Secretary and Banker of the Kaleswarar 
Mills Ltd., and amongst other things he has 
two mills the Sree Krishna dinning 
Factory and the Boma Vilas Ginning 
Factory under his management. A com- 
plaint was presented against him ohsrging 
him with criminal breach of trust on the 
Ist September in the Oourt before mention- 
ed. There were three heads of charge — so 
we gather from the opening of Mr. Nugent 
Grant — and they were that a certain sum 
which had been eet apart for the payment 
of bonuses was received wrongly by Satbap- 
pa Ohettiar, that out of a earn of money 
which lay in suspense account he set apart 
Rs. 75,0C0 in order to misappropriate' that 
Bum at some future date and that be was 
guilty of receiving secret commissions from 
vendors of cotton Immediately after this 
complaint had been presented in the Sub- 
Divisional Magistrate’s Oourt of Ooimbatore 
a search warrant was moved for and obtain- 
ed and certain mills were searched by , the 
Police. Two of them were the Sree Krishna 
Ginning Factory and the Sima Vilas 
Ginning Factory which, as before stated, 
were under hie management. Oa the 4th 
September in the issue of that date of the 
respondent’s newspaper there appeared a 
report of the criminal charges against 
Saihappa Ohettiar in the Sab Diyisional 
Magistrate’s O-iurt of Ojimbatore. We 
understand that the report contained an 
accurate etatement of the complaint which 
was set out in extenso. Had the matter 
ended there, no proceedings for contempt 
of Oourt could have been taken against the 
respondeat, and Mr. Nugent Grant does not 
here rely upon what appeared with regard 
to that complaint in the reepondent’e 
newspaper. Ho, however, complains of 
something which was done by the newspa- 
per on tbe same date Ii the poster or 
‘Oontents Bill’ relating to this issue and in 
the headlines the matter was dealt with in 
Tamil in four lines, the official translation 
of which is as follows : • Satbappa Ohettiar 
in trouble; Police search et Tiruppur; 
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ThoasandB of rupees mieeiug; Cotton Mills 
in danger.” Mr. Rajagopalan who appears 
for the respondent argues that the correct 
rendering of that passage is as follows : 
“Sathappa Ohettiar put to trouble; Police 
search at Tiruppur; Thousands of rupees 
naissing; Cotton Mills plight” and argues 
that read in that way the conduct of the 
respondent does not amount to contempt of 
Court in to far as what he has done is not 
likely in any way to prejudice the fair trial 
of Sathappa Chetttiar. With regard to the 
first line, in our view, there is not much 
difference between the official translation 
and the interpretation put upon it by the 
respondent. It called the attention of the 
public who were invited to read the news- 
paper to the fact that some trouble or 
worry had fallen upon Sathappa Chettiar. 
That by itself of course would not amount to 
anything but it is linked up with the next 
line which, in our opinion, clearly shows 
what those words were intended in the first 
line to convey to the public. As a result 
of this criminal complaint Sathappa 
Ohettiar was certainly in trouble and of 
course those people who read the “Contents 
Bill but had not then read the newspaper 
would find some indication of the sort of 
trouble that bad been put upon him by the 
words “Police search at Tiruppur". Tirup- 
pur was the place where these two factories 
which were under the management of 
Sathappa Ohettiar were and there was a 
search and as a result of the search— that 
is the conclusion to be drawn from the 
third line— thousands of rupees were found 
to be missing. As a result of that you get 
the fourth line that cotton mills were either 
in danger or in trouble or in a plight, it 
does not matter which construction is put 
upon the Tamil words. Taking these four 
lines together, we are of the opinion that 
readers of the pester and the head lines 
would gather that Sathappa Ohettiar was 
in trouble, that the Police were connected 
with the trouble, that the trouble he was in 
occasioned a search of the mills under his 
management at Tiruppur and that as a 
result of that search thousands of rupees 
were found to be missing which was a 
disastrous matter for the cotton mills. It is 
argued here that in the third line which 
after all is the most important one, one 
Tamil letter “ma” meaning “alleged” was 
accidentally omitted by the compositor and 
that the line should read “Thousands of 
rupeea alleged to be misaing.” Had the 
words alleged ’ been there, then this 
matter probably would never have ootce np 


before this Court. It is an important 
omission and we are not going to aseume 
that it was an accidental omission. Even 
if it were an accidental omission, we have 
got to ask ourselvea whether that omisaion. 
accidental or otherwise, does not convey to 
the public that as a fact thousands of 
rupees were miesingas a result of the Police 
search at Tiruppur and that Sathappa 
Chettiar was in trouble with regard to it 
and in consequence of it. That being so, 
we have got to consider whether the con- 
duct of the respondent in publishing those 
lines so worded constitutes a contempt of 
Court, and we can do no better than to 
refer to the obseivations of Lord Alverstone, 
0. J., in the case of King v. Tibbits and 
Windust (1), where he saya as follows : — 
“It would, indeed, be far-fetched to infer 
that the articles would in fact have any 
effect upon the mind of either Magistrate or 
Judge,”- -we may pause here and say that 
it is not in the least likely that the words 
complained of would have any effect on 
the Sub- Divisional Magistrate of Coimbat- 
ore and indeed it is extremely doubtful 
whether he would ever have seen these 
words at all— “but the essence of the offence 
is conduct calculated to produce,eo to speak, 
an atmosphere of prejudice in the midst of 
which the proceedings must go on. Publica- 
tions of that character have been punished 
over and over again as contempts of Courts, 
where the legal proceedings pending did 
not involve trial by Jury and where no one 
would imagine that the mind of the Magis- 
trates or Judges charged with the case 
would or could be induced thereby to 
swerve from the straight course,” 

It seems to us that these words are 
eiogularly appropriate to this case and it is 
impoBsible to eay that the conduct com- 
plained of is not calculated to produce, so 
to speak, an atmosphere of prejudice in the 
midst of which the proceedings must go 
on. That being so, the respondent is 
guilty of contempt of Court and the only 
other matter to be considered is, how is he 
to be dealt with by us. Whilst we think 
that it is a serious thing to have omitted 
the word “alleged” thereby stating it aa 
a fact, when it possibly is not, that thous- 
ands of rupees were missing in the factories, 
it is a case which does not amount to 
serious contempt of Court. We think that 
under the circumstances justice will be 
done by ordering the respondent to pay 



88; 71 L. J. K. B. 4: 85 
P. S; 20 Cox. 0. 0. 70. 


L. 
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the petitioQer’s costs which we fix at 
Bs.250. 

N. 8. A B. L. Petition allowed. 


MADRAS HIGH COURT. 

Oriminal BeTision Petition No. 2 
of 1931. 

May 12, 1931. 

JXOKSON, J. 

KALA8TBI MUDALI andanothbb 
— Pbtitionbbs — 
versus 

FiMPEBOB — C omplainant — Rbspondbnt. 

Criminal Procedure Code (Act V of 1898)^ ss. iOS, 
IfV 6— ‘Application to make complaint — Dismissal — 
Second application — Competency of. 

The dismissal of an application for making a 
complaint under s. 476, Criminal Procedure Code, 
does not preclude the Magistrate from entertaining 
a second application for the same purpose. 
Emperor v. Chinna Kaliappa Goundan (1), Emperor 
T. Maheshwara Kondaya (2) and Harekrishna Parida 
V. Emperor (3), referred to. 

Petition under e. 115 of Act V of 1908 
and B. 107 of the Oovernment of India Act 
praying the High Court to revise the order 
of the District Court, Salem, dated the 
2l8t November, 1930 and made in O. P. 
No. 28 of 1130. 

Messrs. K. S. Jayarama Aiyar, R. 
Sundaralingam and V. Sankaran, tot the 
Petitioners. 

The Public Prosecutor, for the Crown. 

Judgment. — The petitioner seeks to 
revise the order of the District Judge, 
Salem, complaining against him under s. 
476, Criminal Procedure Code, for offences 
under ss. 467 and 471, Indian Penal 
Code. 

On 15th November 1929, a private party 
applied to the District Munsif, Salem, 
praying that he would lodge a complaint 
under B. 476. This was dismissed on 27th 
February, 1930 and there has been no 
appeal. 

Then on the same day 27th February, 
1930, another petition was put in, and 
ultimately dismissed. On appeal from that 
dismissal the District Judge, Salem, has 
complained under s. 476. 

The question is whether the petition of 
27th February and the consequent appeal 
were competent after the petition of 
November was dismissed. 

This opens up a field which is occupied 
by two schools of thought. There are 
those who hold that apart from his 
statutory powers and limitations a Magis- 


trate is circumscribed by the maxim “nemo 
bis vexari" and he cannot expose an accos* 
ed person to jeopardy twice; and those 
who hold that if not expressly forbidden 
a Magistrate can act within the powers 
given by Statute, as often as he likes ir- 
respective of his previous action. The 
two views are folly expressed in Emperor y, 
Chinna Kaliappa Goundan (1), when the 
latter view prevailed by a bare majority of 
3 to 2. Since then it has always been the 
law in this presidency at least that a 
Magistrate can dismiss a complaint under 
s. 203, and re-hear it on the following day. 
It would seem to follow that he is equally 
competent to dismiss fan application to com- 
plain and to re-entertain it. 

As the Chief Justice points out on page 
133 of Emperor v. Chinna Kaliappa Goun- 
dan (1), if a discharge does not operate so 
as to prevent a revival, a fortiori the dis- 
miseal of a complaint will not. Subramania 
Aijar, I7j., argues that it is unjust that 
a discharged man should be again put 
upon bis trial, which may be unexception- 
able as an abstract principle of law (page 
137'*), but the Code allows it, and a Bench 
of this Court in Emperor v. Maheswara 
Kondaya (2),olearly lays down that a Magis- 
trate may himself re-open a prosecution 
although he has discharged the accused. 
It is argued that when the Code expressly 
provides an appeal, it cannot be assumed 
that the Magistrate can proceed in con- 
travention of bis previous order. The same 
argument is not inapplicable to discharges 
on complaints. Why should s. 436, provide 
special machinery by way of revision, if the 
Magistrate can himself override his order? 
The ansA^er would seem to be that the 
Magistrate is left free to change his mind, 
and at the same time the party, if the 
Magistrate will not change his mind, may 
have recourse to superior authority. 

Limitation will run from the order on 
the second application; and it cannot be 
said that the appeal to the District Judge 
was time-barred. There is no need, there- 
fore, to discuss the applicability of s. 5 of 
the Indian Limitation Act as though the 
appeal were against the first order of 
dismissal. 

That applications under s. 476 can be 
re-heard in spite of previous dismissal has 

(1) 29 M. 126; 16 M. L. J. 79; (F. B.) 

(2) 31 M. 643. 

•Page of 29 " 



$14 BimBOB V 

b«ea held in Eartkrithna Parida v. 
Emperor. (3). 

The petition ie aocordiagly diemisBed 
as regards 1st petitioner. As regards the 
abettor, 2nd petitioner, the petition is 
allowed. Vide jud^fment in Sengowda 
Goundan v. Vayyapuri Ooundan (4). 
h.b.Aa. Petition dismissed. 

(3) 120Ind. Oa8.629; 8 Pat, 736; A. I. R. 1929 
Pat. 242; Ind. Rul. (1930) Pat. 53; 31 Or. L. J. 143; 11 
P. L.T 75. 

(4) 136 Ind. Oas. 48; 61 M. L. J. 684; (1931) M. W. 
N. 1047; A.I.R. 1932 Mad. 129; 33 Or. L. J. 318 (1); 
Ind. Rul. (1932) Mad 256. 


MADRAS HIGH COURT. 

Criminal Appeal No. 299 of 1931. 

September 3, 1931. 

WaLLBB and PaMDALil, JJ. 

Kota POTHARAJUt-Pbisonbb— 
Appbllavt 
versus 

EMPEROR— Oppositb Pabiy. 

Penal Code (Act XLV of 1860), ». 800, Bxeep. 1, *. 
30 ‘Grave and sudden provocation'— Testa— Social 
morality thow jar a guiding factor. 

The question of prorocation is a psychological 
question and one cannot apply considerations of 
social morality to such a question. 

Where a man sees a woman in the arms of an- 
other, and looses control over himself, the circum- 
stance that she was his mistress and not wife does 
not make any real difference for the purposes of s. 
304, Penal Code. - 

Urimioal Appeal against the order of the 
Seesions Judge, Kietna Division, in Case 
No. 4 of 1931. 

The Public Prosecutor, fcr the Crown 

Judfirment. — Two questions arise in 
this appeal. The first ie what offence has 
been committed; the second, what the 
sentence should oe. The appellant does not 
deny that he killed bis mietrees a woman 
called Mahalaksbmi, but be pleads that he 
did so in consequence of grave and sudden 
provocation. The Judge has found that he 
discovered the woman in the arms of a 
former lover (P. W. No. 17), lost control of 
himself and stabbed her. The finding is 
probably correct. Prosecution Witness No. 
17 admitted to the Police that he was seated 
on Mahalakebmi’e cot when the appellant 
entered the hut but not that she was in bis 
arms. As he admitted farther that she bad 
solicited him, it is difficult to believe his 
pr« tence that be had refused her advances. 
On this finding, the J udge came to the 
conclusion that the offence committed was 
ore under s 30?, Indian Penal Code. He 
wr 8 of opinion that though the provocation 
W8S sudden it was not so grave as tojustify 
hjm in convicting of culpable homicide not 
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amounting to murder. This opmion he 
baaed on the fact that Mahalaksbmi was Ae 
appellant’s mistress. Had she been hie 
wife, his conclusion would have been 
different and more favourable to the appel- 
lant, We find it impossible fo agree that 
the fact that Mabalakshmi was the appel- 
lant’s mistress and not bis wife makes any 
real difference. Cne cannot apply con- 
siderations of social morality to a purely 
psychological problem. The question is not 
whether the appellant ought to have 
exercised, but whether he lost control over 
himself When a man sees a woman be she 
his wife or his mistress, in the arms of 
another man, he does not stop to consider 
whether he has or hM not the right to insist 
on exclusive possession of her person as^ the 
case cited by the Judge puts it She is a 
woman, of whose person he desirM to be in 
exclusive possession and^ that is for the 
moment, enough for him, he thinks of 
nothing else. The question in each 
particular case is whether the circumstances 
are such as to justify the Court in giving 
the accused the benefit of the exception. 
In the present instance we should have 
altered the conviction to one under s. 304, 
Indian Penal Code but for two circum- 
stances. It is in evidence that after P. W. 
No. 17 had escaped the appellant fastened 
the door of the hut and he admits himself 
that having no knife in his bands he 
removed some baskets from the top of his 
box, opened it and took out the knife with 
which be committed the murder. All this 
must have taken some time and indicates a 
certain amount of preparation lor an 
intended murder. Had be taken a knife 
from his belt and used it at once, it would 
have been a different matter. As it is, we 
think that ho has been rightly convicted 
and sentenced. The conviction and 
sentence are confirmed and the appeal is 
dismissed. 

N.B. A A. Appeal dismissed. 


MADRAS HIGH COURT. 

Criminal Revision No. 354 of 1931 
(Case Referred No, 27 of It'S!.) 
August 13, 1931. 

Laks )1(<na Rao, j. 
EMPEROR— Applio. NT 
versus 

VARADARA3ULU NAlDU-AcooesD 
— Opponbnt. 

Criminal Proceiurs Code (Act T of 1898), $, 
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Acquittal viithmit examining camplainant or hUwit- 
‘neteee, legality of. 

It is not open to a Magistrate to acquit an 
accused person under s. 245, Uriminal Procedure 
Code, without examining the complainant and witnes- 
ses produced by him. 

Oase Referred by Sessions Judge, West 
Tanjore, in his letter, dated the 26th Febru* 
ary 1931. 

The Public Prosecutor, for the Grown. 

Mr. R. Gopalaswami Ayyangar, for the 
Accused. 

Ordep — It was not open to the Magis- 
trate to refuse to examine the complainant 
and the witnesses produced by her and the 
acquittal of the accused under s. 245, 
Oriminal Procedure Oode, without recording 
any eridence is clearly illegal. It cannot 
therefore be upheld and the recommenda* 
tion of the Sessions Judge who has referred 
the case to this Court on the application of 
the complainant is accepted. The order of 
acquittal is therefore set aside and the 
complaint should be inquired into by such 
other Magistrate as the District Magistrate 
of Tanjore may direct. 

N. e, A A Acquittal set aside. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 507 of 1931. 
September 30, 1931. 

OoROBNVBN, J. 

ANDIAPPAN AMBALAM AND ANOTHBB— 
PlTITIONBBS 
versus 

SUBBAYYA AMBALAM 

AN* OTHERS — RbsPONDBNTS. 

Civil Procedure Code (Act V of 1908), 0. /, r, 8 — 
Suit against representative defendant, when compe- 
tint^Debt incurred by managers of community — Suit 
against managers — Permission for defendants to be 
sued as representatives. 

As a general rule a suit against representative 
defendants cannot be brought upon a debt, as it 
is not possible to proceed against the common prop- 
erty unless all those who possess an interest in the 
property are actually made parties to the suit. But 
this rule does not apply to a case in which mana- 
gers or trustees or some other persons whom the 
plaintiff alleges have power to bind the property of 
the association or community are before the Court. 
Thus, where a promissory-note is executed by five 
persons and the holder of the note sues them alleg- 
ing that they are managers appointed by their 
community with powers of borrowing and dealing 
with common property and that the common prop- 
erty is bound by the debt, an order under O. I, r. 
8 permitting the defendants to be sued as represen- 
tative of the community is competent. Walker v. 
Sur (i), Sahib Thambi v. Hamid (2) and Ideal Films 
Ltd. V. Richards (3), referred to. [p, 315, ool. 2; p. 316, 
col. 1.] 


SWBBATTAAMBAtAll. 315 

Petition under s. 115 of Act V of 1908, 
praying the High Court to revise the 
Order of the Courtof the Subordinate Judge, 
Devakottab, dated the 16th December, 
1930, and made in I. A. No, 669 of 1930, in 
O. 8. No. 80 of 1930. 

Mr. Af. Patanjali Sastri, for the Petition- 
ers. 

Messrs. S, V aradachariar and K. S, Ven- 
katarama Ayyar., for the Respondents. 

Judsmonfi-~'I'bi8 revision petition has 
been brought against an order of the Sub- 
ordinate Judge of Devakottab passed 
under 0 I, r. 8, of the Oode of Civil Pro- 
cedure allowing the defendants in O. S. 
No. 80 of 1930, on his file to be sued as 
representative of a community known as 
the Kareikkudi Nattars which comprises, 
I understand, some 300 patiadars The 
plaintiff in that suit, now respondent, 
holds a promissory note for Rs. 25,000 exe- 
cuted by five persons who, he alleges, 
were manegers appointed by the communi- 
ty and invested with such powers as bor> 
rowing and dealing with the common prop- 
erty, etc Four of these five executants he 
has impleaded as defendants Nos. 1 to 4. 
The 5th defendant is said to be the adopt- 
ed eon of the remaining manager and the 
6th defendant is the 5th defendant's natural 
father, while the 7th defendant is a Recei- 
ver in a suit which is simultaneously pro- 
ceeding for the partition ofgcommon prop- 
erties. The petitioners before nee are the 
8th and 9th defendants, members of the 
Nattar community, who say that they got 
themselves impleaded in the suit in the 
interests of the community and who resist 
the order now under consideration. 

The principal argument tmplojed before 
me is that a suit against representative 
defendants cannot be brought upon a debt, 
as it is not possible to proceed against the 
common property unless all those who 
poEsess an interest in the property are 
actually made parties to the suit. This no 
doubt as a general proposition, is true 
enough and may be accepted on the autho- 
rity of an English case. Walker v. Sur (1). 
In that case an action was brought for fees 
for professional services rendered to an 
unincorporated religious society, and as 
representatives of that society four persons 
were impleaded as defendants. It was not 
contended that these four persons were 
chosen for any special fitness to represent 
the society, and partly for that reason and 
partly because the society's property could 

(1) (1914) 2 K. B. 930; 83 L. J. K. B. 1188; 109 L. T. 
888;30T.L, R.m. 
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not be proceeded against otherwise than in 
the presence of all the members of the 
society, the application was disallowed. I 
think it u clear that the decision does not 
necessarily apply to a case in which mana- 
gers or trustees or some other persons whom 
plaintiff alleges had power to bind the 
property of the association or community 
are before the Court. In fact, Vaughan 
Williams, L. J., expressly bases his decision 
upon grounds of that nature, and 1 gather 
from what the learned Lord J ustice says 
that if managers of the body had been 
before the Court he might have taken a 
different view as to the application of the 
corresponding English provision for con- 
stituting a representative suit. Buckley, 

L. J., approaches the question from the 
point of view of the accessibility of the 
property and there again I think that if 
persons had been before the Court who 
were competent to represent the property, 
the objections which he took would lose 
their force. It has been said in Sahib 
Thamhi v. Hamid(2, that “ the general 
rule of law, undoubtedly, is, that in suits 
where one person is allowed to represent 
others as defendant in a representative 
capacity any decree passed can bind those 
others only with respect to the property of 
those others which he can in law repre- 
sent." Accordingly, I think that the cir- 
cumstances that the managers or the re- 
presentatives are sued in the present case 
may get over the difficulty with regard to 
proceeding against the property. The cir- 
cumstances of the case more closely resemble 
those which arose in Ideal Films Ltd. v. 
Richards (3). That was a suit brought 
against an un- registered association for 
articles supplied, and the Oommittee of the 
association were made defendants on behalf 
of all the members and the trustees were 
also impleaded as representing the proper- 
ty. The suit accordingly was a representa- 
tive one so far as the Committee was con- 
cerned and it also comprised parties whose 
presence enabled the property to be pro- 
ceeded against. The argument used in the 
present case is that the managers were com- 
petent to contract the debt on behalf of the 
community and were also competent in so 
doing to bind the property That has been 
made the subject of issues in the suit and 
it is unnecessary and indeed, undesirable 
for me to express any opinion upon it. It 

(2) 12 Ind. Oas. 1006; 36 M. 414 at p. 417; (1911) 2 

M. W. N. 534; 22 M. L. J. 109; 10 M. L. T. 515. 

(3) (1927) 1 K. B. 374; 96 L. J. K. B. 161; 136 
L. T. 295; 70 S. J. 1138; 43 T. L,R. 7. 


may be that if the managers were so com- 
petent there was no need to go further than 
to sue them. But at the worst, it can only 
be said that it may not have been necessary 
to resort to O. I, r. 8 That is not the same 
as to say that in the circumstances it could 
not be applied. I think that the main ob- 
jection which is raised by Mr. Patanjali 
Stistri on behalf of the petitioners, namely 
the question of the liability of the common 
property, is one which can only be decided 
in the suit, and issues have been framed for 
a complete enquiry in that respect. No sub- 
stantive rights have been lost by defendants 
or those whom they represent in allowing 
a suit to be brought in this form. It is 
merely a matter of processual expediency. 
I can accordingly find no sufficient ground 
to interfere with the lower Court’s order 
and I dismiss the revision petition with 
costs. 

N. s. & B. L. Petition dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 857 of 1928. 

September 2, 1931. 

OOBOBNVIN, J. 

MARUDAOHALA NADAR— PtAiNTiFP 
— Pbtitionbe 

V^7*3U8 

CHINNA MUTHU NADAR and anothbr 
— Defendants — Respondents. 

Civil Procedure Code (ActV of 1908), 0. XXIII, 
r. i (S ) — Application to withdraw from suit with 
liberty to bring fresh suit — Allowing application with~ 
out giving leave for fresh suit— Legality — Proper 
procedure. 

An application under O. XXIII, r. 1 (2), Civil 
Procedure Code, for permission to withdraw from 
the suit with liberty to institute a fresh suit on 
the same subject-matter must be treated as an 
indivisible whole, and if the applicant is not 
allowed liberty to institute a fresh suit, his pending 
suit should not be dismissed, but the application 
should be refused altogether and the suit should be 
retained on the lile. Bhagwat Pershad v. Lachmi 
Pershad (1) and Biharidasji v. Parshotamdas (2), 
followed. 

Oivil Revision Petition against an order 
of the District Munsif, Ooimbatore, dated 
the i 6th October, 1927, in 0.8. No. 709 of 
1926. 

Messrs. S, Muthiah Mudaliar and B, 
V enkataraman^ for the Petitioner. 

Mr. T. So Anantaraman^ for the Respond- 
ents. 

Judgment.— The petitioner as plaint- 
iff applied under O. XXIII, r. 1, sub-r. 2, 
Civil Procedure Code, for permission 
to withdraw from his suit with liberty to 
institute a fresh suit in respect of the same 
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fiabjeot-matter. The learned District 
Munsif, while refusing to grant such liber- 
ty, has thought that it was open to him 
to accept the former portion of the applica- 
tion and to allow the withdrawal of the 
suit. 1 think there is no doubt that an 
application of this kind must be treated as 
an indivisible whole and if a party is not 
allowed liberty to institute a fresh suit his 
pending suit should not be dismissed, but 
the application should be refused alto- 
gether and the suit should be retained 
upon the file. This is the view taken in 
Bhagwat Berahad v. Lachmi Perahad (1) and 
10 Ind.lOas. MQ,Biharidaaji v. Parahotamdaa 
(2), and appears to me to be clearly reason- 
able. 1 must therefore allow the petition, 
set aside the District Munsil’s order and 
direct the District Munsif to rehear and 
dispose of the application . As the respond- 
ent has not contested the petition before me 
each party will bear his own costs. 

N. B. A A. Petition allowed. 

(1) 10 Ind. Oas. 346. 

(2) 32 Bom. 345; 10 Bom. L. R. 293. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 375 of 1926. 

September 23, 1931. 

Bbillt and Ananthakrisuna Ayitab, JJ. 

SUPPAN OHEITY— Plaintipp- 
Appbllant 
veraua 

YEGNANARAYANA AYYAR 
AND othbbs — Defendants — 
Respondents. 

Regietration Act {XVI of 1908), a. 17 (2)(xi ) — 

Endoraement of payment on mortgage-deed 
•—Neeeaaity of regislratitn — Return of mortgage- 
deed — Discharge of mortgage by payment of smaller 
gum, proof of — Evidence Act (I of 1872), a. 02. 

The discliargo of a mortgage-debt by payment 
and receipt of a smaller amount than was due can 
be proved as a fact if it is separable from any oral 
agreement to vary the terms of the mortgage contract 
and can be proved without evidence of such an 
agreement. Balaaundara Naicker v. Ranganatha 
Ayyar (1), followed, [p. 317, col. 2.] 

Where an endorsement does not on its face pur- 
port to extinguish the mortgage it does not require 
compulsory registration. The return of the mortgage- 
deed by the mortgagee is not conclusive 
in such cases nor even of itself any indication that 
the mortgage is extinguished. Uari Narain Banerji 
V. Kumm Kumari Dasi (2), Piari Lai v. Makhan 

(3) and Seahayya v Subbamma (4), referred to. 
liiid.] 

Letters Patent Appeal against the judg 
ment and decree of Mr. Justice Waller, 
dated the 17tb November, li:)26, and passed 
ip S. A. No. 605 of 1924, preferred against 
the decree of the Court of the Subordinate 


Judge, Dindigul, in A, 3. No. 93 of 1922, 
(O. 8. No. 1191 of 1919, on the file of the 
Court of the District Munsif, Periyaku- 
1am.) 

Messrs T. R. Ramaehandra Ayyar and 

S. R. Dikahit, for the Appellant. 

Mr. S. Srinitaaa Ayyangar for Messrs. 

T. A/. Kriahnaswamy Ayyar and H. Rama- 
murthi Ayyar, for the Respondents. 

Judgement. It is not now disputed 
that the discharge of the mortgage-debt 
represented by Ex. A by the payment and 
receipt of a smaller amount than was due 
can be proved as a fact if it is separable 
from any oral agreement to vary the terms 
of the mortgage contract and can be prov- 
ed without evidence of such an agreement — 
Balaaundara Naieker v. Ranganatha Ayyar 
(1). In this case the plaintiff pleaded such 
an oral agreement of 1 5th June, 1919. But 
the learned Subordinate Judge found that 
the discharge of the mortgage by payment 
of Rs. 1,500 on 5th July, 1919, was true 
without referring to the alleged agreement 
to vary the terms of the mortgage and 
without using any evidence regarding that 
agreement. It is objected that he used the 
endorsement of discharge on Ex. A, which 
it is contended was inadmissible in evi- 
dence because it was unregistered. But 
that endorsement in our opinion comes 
within e. 17 (2) (xi) of the Regietration Act 
and need not have been registered. With- 
out discussing on this occasion the question 
whether all endorsements of payment on 
mortgage-deeds are exempt from regietra- 
tion or only those which do not purport 
to extinguish the mortgage, we find in this 
case that the endorsement does not on its 
face purport to extinguish the mortgage. 
The return of the mortgage- deed by the 
mortgagee is certainly not conclusive in 
such cases nor even of itself any indication 
that the mortgage is extinguished— £fari 
Narain Banerji v. Kuaum Kumari Dasi (2), 
Piari Lai v. Makhan (3) and Seahayya v. 
Subbamma (4). It was also suggested for 
the defendants that, if the oral agreement 
of 25th June, 1919, to vary the mortgage 
contract cannot be proved, the agreement 
made on the same occasion to assign the 
decree against his father-in-law to the 
plaintiff, on which the plaintiff sues, also 
cannot be proved, as they were really parts 
of one agreement. But, because the plaint* 

(1) 122 lad. Cas. 641; 53 M. 127; 30 L. W.293; A‘ 
I. R. 1929 Mad. 794; Ind. Rut. (1930) Mad. 385; 58 M. 
L. J. 503. 

(2) 6 Ind. Caa. 159; 37 C. 589; II 0. L. J. 551. 

(3) 34 A. 528. 

(4) 8 M. L. J. 2«9. 
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iff cannot prove any auch agreement to 
▼ary the mortgage contract by taking leae 
than what was due on it in full discharge, 
he is not necessarily shut out from proving 
the actual discharge of the mortgage by 
the payment and acceptance of a lesser 
amount and the payment of the balance, for 
which he now sues, in accordance with a 
separable agreement that defendant No. 1 
should assign the decree to him. 

In our opinion, this appeal must be 
allowed and the Subordinate Judge’s dec- 
ree restored with costs throughout. 

N. s, * B. L. Appeal allowed 


MADRAS HIGH COURT. 

Appeal against Order No. 30 of 1958. 

September 10, 1931. 

MiD*4VlN NaiB AND JiOKSON JJ 
A. R. M. KABUPPAN OHETTIAR- 
Appbllant. 

. ersvs 

K.L.8. V. E. SUBRAMANIAM 
OHETTIAR— Pbtitionhr. 

Civil Procedure Code (Act V of 1908), s. 148— 
Surety's liability for costa, nature of— Extension of 
liability to decree of Appellate Court— Permission to 
withdraw security, effect of, , , 

A suit dismissed on default was restored on the 
condition of the plaintiff furnishing security for 
Re. 1,000 for costs of the suit. The surety deposit- 
ed Rs! 1,000 as security. The suit being decreed 
the security was withdrawn. On appeal the suit was 
dismissed and thejdefendant applied tophe trial Court 
for an order directing the surety to bring into 
Court his costs of the suit. The surety resisted the 
application on three grounds, namely (1) that he 
had undertaken no personal liability, (2) that his 
liability came to an end with the decree of the 
first Court and did not extend to the decree pas- 
sed in appeal and (3) that the order permitting him 
to withdraw the money operated as res judicata: 

Held, than the surety was personally liable and 
the bare fact that he deposited Rs. 1,000 did not 
exclude his personal liability. 

Held, further, that liability of the surety did 
not cease with the decree of the trial Court but 
extended to decree passed in appeal. 

Held, also, that the order permitting withdrawal of 
the money did not operate as res judicata. 

Apoeal against an order of the Snbordi* 
nate Judge, Sivaganga, dated the Slst Sep- 
tember 1927 and made in E. P. No. 42 of 
J927, in 0. 8, No. 67 of 1919. 

Mr. K. S. Venkatarama Ayyar, for the 
Appellant. 

Mr. K. S Sankara Ayyar, for the Bespon- 
dent. 

Judsment —In this oiae the appellant 
stood surety for the costs payable by the 
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plaintiff in O. S. No. 67 of 1919. This suit was 
originally dismissed for default. Oii appeal 
it W8S restored and the High Court made it 
a condition precedent to the reetoration of 
the snit that the plaintiff should 
fnrnieh seenrity for Rs. 1,0C0 for costs of 
the suit. The appellant deposited Rs. 1,000 
as security. In the first Court a decree 
was given for the plaintiff. Then the ap- 
pellant withdrew the amount deposited in- 
to Court. On appeal that decree was set 
aside. An application was made by lat 
defendant to the lower Court for an order 
directing the appellant to bring into Court 
hia costs of the suit on the ground that he 
has stood surety for costs and the lower 
Court made an order in terms of the appli- 
cation. The appeal is against this order. 

Three points have been argued before 
us. The first point is that the appellant 
has not undertaken any personal liability 
for the costs and so under e. 145 of the 
Code of Civil Procedure no proceedings can 
be instituted against him. It is argued 
that the fact that the appellant deposited 
Rs. 1,000 as eecurity would show that no 
personal liability was contemplated between 
the parties. The decision in Brajendra 
Lai Das V. Lokhmt Narain Khanna {l)iB 
relied on in support of the contention. But 
in that case the facts clearly show that, 
when the promissory notes were deposited 
as security, it was distinctly understood 
that there was to be no personal liability 
so far as the surety was concerned. It is 
admitted that the appellant is a surety, and 
from the bare ftet that he deposited 
Rs. 1,003 it cannot be inferred that personal 
liability, which attaches to every surety, is 
excluded. We think that the lower Court 
ie right in bolding that the appellant is 
personally liable for the costs. 

The second point urged is that the obliga- 
tion of the surety came to an end with tbs 
decree of the first Court and that it did not 
extend to the decree paesed by the High 
Court. The question is one of some difficul- 
ty in this case es no security bond has been 
executed by the appellant ; we have to infer 
from the order passed by the High Court 
the scope of the liability of the appellant. 
The decisions relied on by his Counsel do 
not give us very much help. In Subbarama 
Aiyar v. Sabba Aiyar (2) the facts show 
that the security was given in connection 
with O XXXVIII, r. 5. The learned Judges 
held that as soon as the suit was dismissed 

(1) 29 Ind. Oas. 149; 19 0. W N. 961. 

(2) 82Ind. Oa8.461; 47. M. L. J. 523; (1924) M. W. 
N. 495 ; A. I. R. 1925 Mftd. 114. 
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the seourity oeaMd to exist. 1'hat case does 
not apply; and so we have to decide the 
case on the wording of the order passed 
by the High Oourt. The order is in aener- 
al terms, “For the costs of the suit ’* The 
learned Judges have not restricted the se- 
curity to be given to the costs of the defend- 
ants which might be ordered by the decree 
of the first Oontt. We think on a construc- 
tion of the order of the High Oourt it can- 
not be said that the obligation of the surety 
is limited to the decree of the first Oourt. 

The next point argued is that the order 
permitting the appellant to withdraw the 
money operates as res judicata and that 
none of the questions argued can be raised 
now. Having regard to the order, it is 
difficult to see how the respondent is pre- 
cluded from raising these questions. His 
counter- affidavit filed in connection with 
the petitions says that be had then no ob- 
jection to the withdrawal of the money. 
That is all. It cannot be held that all the 
questions now raised between the parties 
can be constructively said to have been 
decided in the course of that proceeding 

In these cricums^ances we uphold the 
order of the lower Oourt and dismiss this 
appeal with costs. 

M. 8. & a. L. Appeal dismissed. 


MADRAS HIGH COURT. 

Oivil Miscellaneous Petition No. 4516 
of 1»31. 

September 29, 1931. 

BBISLBT, 0. J. AND COBNlSd, J. 

In re K. S0MA8UNDARA MUOALIAR 

AND OTBBliS — PBTITIONBbS. 

Mcdra* District Municipalities Aet (V of 1920), 
s. iS(l)(c) — Claim to appear on electoral roll on ground 
of stssessment to tax— Revising authority, enquiry 
into propriety of assessment— CertioreTi, writ of— 
Another remedy open, effect of. 

If a person claims that he has been assessed and 
that his name should appear on the electoral roll, 
then it is for the Revising Authority to enquire into 
that claim, and, if satisfied that the claimant has 
been assessed, to put his name on the roll. On the 
other hand, if ^ objection is made that a person 
whose name is included in the roll is not an assessee 
then all that the Revising Authority can enquire into 
jstiw faet whether he has been assessed. The 


question whether the assesses has been illegally 
or improperly assessed is a matter which does not 
lie within the scope of the Revising Authority's 
enquiry, [p. 320, col. 2.j 

Where a person has another remedy open to him 
he can not come to the High Oourt by way of 
certiorari. 

Petition for issuing a writ of certiorari to 
the Respondents Nos. 1 to 3, namely, the Revi- 
sing Authority of the Saidapet Municipality 
(1) commanding them to send to this Court 
all records relating to certain objections 
with ell things touching the same as fully 
and perfectly as they have been made by 
them and now remaining in, their custody 
or power and to quash the proceedings 
dated 25th September, 1931, of the said 
Revising^ Authority with respect to the 
said objections and to issue an interim 
order of injunction restraining the 4tb 
respondent herein in the meanwhile from 
publishing the final electoral Roll. 

Mr. S. Jagadisa Ayyar, for the Peti- 
tioners 

Beasley, C. J.— This is an application 
for a writ of certiorari upon the Revising 
Authority of the Saidapet Municipality 
commanding them to send up to tbis 
Court the records relating to certain objec- 
tions to the preparation of the Electoral 
Roll and quash the proceedings of the 
Revising Authority of the 25th September, 
1921. What happened was that when 
the Election Officer was preparing the 
Eleotoral Roll objectio \ was pot in to the 
inclusion therein of certain names by the 
petitioner and those interested with him. 
The objection was that the names of some 
persons which were included ought not 
to be included because although they were 
assessed to taxes, they were not properly 
so aseessed. This means of course that the 
Election Office^ was called upon4|b embark 
upon an enquiry into the coilPeotnees or 
otherwise of the assessment of these persons 
by the Municipal Authorities Despite this 
objection of the petitioner, the names were 
included in the Eleotoral Roll. Objection 
was then preferred to the Revising Author- 
ity under the Act and the following order 
was passed by that authority : ‘Tn there 
cases ob;e 2 ticn has been taken to the 
inclusion in the Electoral Roll of the voters 
concerned cn the ground that they had 
been improperly and illegally assersed to 
profession tax We have heard arguments 
on both sides and are of opinion that 
having regard to s 45 (1) (c) of th 3 District 
Municipalities Act, 1920, as it stands at 
present it is enough that the voters con- 
cerned were assessed in the preceding year.” 
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That oonoloded the matter eo far ae the 
Revising. Authority was. concerned. We 
have before us the affidavit of the peti* 
tioner and we notice amongst other things 
that in para. 12 the allegations are that 
the names of these persons have been 
fraudulently inserted or caused to be 
inserted at the instance of the Ohairman 
with a view to secure as many votes as 
possible for himself or bis nominees in the 
coming elections, that those persons were 
not getting the incomes allotted to them 
nor were they in a position to pay the 
rates, that they were not even made aware 
of their assessments, that the taxes were 
paid by some unhnown persons and with* 
out the authority or knowledge of those 
alleged to have been made eo liable, that 
the payments did not appear to have been 
the assessee’s own acts and that an earlier 
stage when these matters were represented 
to we Election Authority some enquiry was 
made and it was elicited that the said 
asseasments were behind the back of the 
asseasees. In my view, the Revising 
Authority took the proper view and were 
quite right in saying that as the names of 
these persons appeared on the Assessment 
Rolls of the Municipality, it was not com* 
petent for them, or indeed the Blection 
Officer, to question the legality of such 
assessment. Were it otherwise, it would 
lead to this very strange position. A person 
is assessed by the chairman or the Asses- 
sing Officer of a Municipality to profession 
tax and has to pay the tax. According to 
the argument addressed to us for the peti- 
tioner it would be open to the person, 
notwitstanding that he has been assessed 
by the proper authority, to go before the 
Blection Officer when the Electoral Roll is 
being prepared and contend that he has 
been improperly assessed and to get from 
the Election Officer, who after all is not 
the Assessing Officer, a decision to the 
effect that he has been wrongly assessed, eo 
that we have this remarkable position, if 
that argument is right, that the person is 
both ‘asseesed and not assessed. Which 
authority, he is to be guided by 
has not been stated by the learn- 
ed OouDsel who supports his petition. 
Obviously that would lead to a chaotic 
state of affairs. In my view, it is not open 
to the Blection Officer or the Revising 
Authority to go into that question at all. 
The Act is perfectly definite with regard 
to persons who are entitled to have their 
names included in the Electoral Roll, To 
ha include in the Electoral Roll a person 


must have attained the age of 21 in the 
year preceding such application, he must 
be a Hritish subject or a subject of a State 
in India, he must have been assessed for 
the preceding year to any tax payable to 
the Government of India or the local Gov- 
ernment or to any local authority in the 
Presidency of Madras and he should have 
resided in the Municipality for 1<!0 days in 
the year preceding. Directly he^ satisfies 
the Election Officer on those points, the 
Blection Officer is bound to put his name 
in the Electoral Roll. In this case it is quite 
clear from the affidavit supporting the 
petition that it is alleged that it was not 
due to any mistake that the persons ob- 
jected to were Assessed but due to delibe- 
rate fraud on the part of the Chairman of 
the Municipality and those interested with 
him. If that is so, then clearly any sub- 
sequent election at which these allegations 
are proved and in which it is shown that 
the person who was elected colluded with 
those who brought about such things and 
so secured election can be set aside. There 
is this distinct remedy given to the peti- 
tioner here. That being so, he cannot 
come by way of eertierari here. This is 
yet another instance of how the process of 
the Court is abused by persons. This 
petition must be rejected. 

Copnish, J»— I entirely agree. I think 
it is clear from the rules that under r, 8 
all that the Revising Authority can enquire 
into are claims or objections relating to 
inclusion in the Electoral Roll. Among the 
qualifications for inclusion in the Electoral 
Roll set out in s, 45 (1) (c) of the Act is the 
qualification that a person shall have been 
assessed in the preceding year to any tax. 
If a person claims thc.t he has been assessed 
and that bis name should appear on the 
Electoral Roll, then it is for the Revising 
Autority to enquire into that claim, and, 
if satisfied that the claimant has been 
assessed, to put his name on the Roll. On 
the other hand if an objection is made 
that a person whose name is included in the 
Roll is not an asaeesee, then all that the 
Revising Authority can enquire into is the 
fact whether he has been assessed. The 
question whether the assessee has been 
illegally or improperly assessed is a matter 
which does not lie within the scope of the 
Revising Authority's enquirjr. 

N. s. & B. L. Petition ditmitsed. 
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OUDH CHIEF COURT. 

Orimmal Appeal No. 168 of 1931. 
August 31, 1931. 

Wazib Hasan, 0. J. and BisHaswAttNATH 
Selvastava, J. 

Thakur JAI 81NQH andothbrs — 
Appillants 
teraus 

EMPEROR — OoMPLiiNANT — R bspondbnt. 

Evidence Act (I of 1872), ss, IIJ^, Ulus, (b), ISS-- 
Accomplice — Evidence — Necessity of corroboration — ■ 
Nature of corroboration required— Criminal Proce- 
dure Code (Act V of 1898), s. 167 (3) —Detention in 
Police custody — Power to order, limits of. 

Tke effect of s. 133, Bvidence Act, is that in very 
exceptional cases if the Court is satisfied that the 
presumption of untrustworthiness attaching to accom- 
plices in general is rebutted by special circumstances, 
the Court can accept the uncorroborated testimony of 
the acoomplice. But the established practice of all 
the Courts in England as well as in India is ordinari- 
ly to require corroboration of the evidence of an ac- 
complice in regard to material particulars. Manna 
Lai V. Emperor (1), referred to. [p. 325, col, 1.] 

There is a general consensus of judicial opinion 
that the corroboration must be with regard to circum- 
stances showing that the particular accused was con- 
nected with the crime. Durga v. Emperor (2), referred 
to. [p. 325,coL 2.J 

The policy of the Legislature as disclosed by the 
provisions of s. 167 cl. (3;, Criminal Procedure Code, 
18 that detention in police custody should be allowed 
only in special cases and for such limited periods as 
the necessities of the case might require. Such re- 
mands are not to be granted without sufficient cause 
being shown for it. [p. 326, col. 2.] 

Appeal against an order, of the Addi- 
tional Sassions Judge, Hardoi, dated the 
22ad May 1931. 

Messrs J. Jackson^ Avadh BehariLal and 
Jagannath Prasad, for the Appellants. 

Mr. fl. K, Ghost, Government- Advocate, 
for the Grown. 

Judgement. — This is an appeal by 
three persons Jai Singh, AnandiDinand 
Mata Din, who have been convicted by the 
Additional Sessions Judge of Hardoi under 
SB. 302, 457 and 436 of the Indian Penal 
Code. The person first named, namely, Jai 
Singh has been sentenced to death and the 
other two to transportation for life under 
8. *6o2 Indian Penal Code. Bach of them 
has also been sentenced to two and live 
years’ rigorous imprisonment under ss. 457 
and 436 Indian Penal Oode respectively. 
The reference made by the learned Addi- 
tional Sessions Judge for confirmation of 
the sentence of death passed against Jai 
Singh is also before us. 

Tne learned Oounsel for the appellants 
has not disputed the facts relating to the 
occurrence which gave rise to this prosecu 
tion. The prosecution and the defence are 
also at one up to a certain point as regards 
the antecedent facts concerning the history 
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of the family of the principal appellahi, Jai 
Singh. These facts so far as they constitute 
the common ground bet ween the prosecution 
and the defence may be briefly stated ; — 

One Nirmal Singh was possessed of con- 
siderable ztmindari property paying land 
revenue of about Rs. 5,000 per annum. He 
died about 10 years ago leaving four sons, 
namely, Jai Singh appellant, the eldest, and 
Narbir Singh the second son, by his first 
wife, and Bijai Bahadur and Suraj Bakhsh 
minor, by the second wife, Muaammat 
Kirpal Kuar. Narbir Singh married Musam^ 
mat Deo Kumari alias Maiyan Sahib, a 
near relation of the Raja of Poway an, 
District Shabjahanpur. He died on the 
7th of January 1923 leaving him surviving 
his widow Musjmmat Deo Kumari and two 
iiiinor daughters Musammat Baba and Bibo 
Rani. The latter died soon after. Deo 
Kumari, Kirpal Kuar and Jai Singh lived 
in separate houses in village Raigaon. 
The house of Deo Kumari is on the north; 
Kirpal Kuar’s house adjoins it on the south- 
east. Jai Singh’s old house is on the south 
of Deo Kumari’s house but Jai Singh has 
for some years been living in a new house a 
little removed from his old house and 
situate on the east of it. 

On the death of Narbir Singh, applica* 
lions for mutation of names in place of the 
deceased were made by Jai Singh as well as 
by Musammat Deo Kumari, Kunwar Bijai 
Varma son of the Raja of Powayan inter- 
vened and the parties settled their differ- 
ences by means of a compromise (Ei. 33), 
which was filed in the Mutation Court. 
The material terms of this compromise 
were, that mutation in respect of the entire 
property standing in the name of Narbir 
Singh should be efiected in favour of Jai 
Singh and that the latter should pay 
Rs. 125 per month as maintenance allow- 
ance to Musammat Deo Kumari and give 
her two hundred bighas kham land in village 
Raigaon to be held by her as sir. In ad- 
dition to this Musammat Deo Kumari was 
also to get twenty five maunds of grain 
annually from Jai Singh and to appropriate 
the standing rabi crop sown by Narbir 
Singh. It further provided that Musammat 
DiO kumari should remain the proprietor 
and owner of all the assets of a cloth shop 
run by Narbir Singh. At the same time 
she was made liable for all the debts and 
liabilities relating to this cloth shop. Jai 
Singh also undertook to perform the marri- 
ages of the two daughters of Narbir Singh 
and to bear all expenses in connection 
therewith. 
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The wifeof Bijai Bahadur ihaying died, 
bis mother Eirpal Euar arranged his 
second marriage with the daughter of one 
Ohbota Singh of Obachrapur. Jai Singh 
did not approve of this union but Uuaam- 
mat Kirpal Knar paid no heed to Jai 
Singh's opposition. The marriage took 
place on the 4th of May 1928. Jai Singh 
did not join it. 

On the night between the 20th and 21et 
May 1928 Muaammat Deo Eumari went to 
sleep in her house with her daughter 
Mutammat Baba There were six other 
persons in the house that night, namely, 
Musammat Pumpa wife of Sofley a servant 
of Musammat Deo Eumari together with 
her two eons Babua a boy aged five years 
and Arjun a babe of about eleven months, 
Musammat Eausila the cook and her 
daughter Musammat Puni aged about 
thirteen or fourteen years, and one Pearey, 
another servant of Deo Eumari. Thus it 
will be seen that amongst the inmates of 
the house that night, there was only one 
adult male person, namelj, Pearey and of 
the remaining seven, three were women 
and the remaining four young children. 
Sometime during the night all the inmates 
of the house, with the exception of Pearey 
and Sofiey’e son, Babua, were massacred in 
cold blood. The dead body of Arjun the 
younger son of Sofiey with its throat cut 
was left lying on a cot. The corpses of the 
remaining five were stacked in a room of 
the house and pieces of household furniture 
and everything else, which the assailants 
could get hold of, were heaped on them. 
Having poured kerosine oil over this heap, 
they set fire to it and locked the door of the 
room from outside. In the early morning 
of the 21et of May 1928 Pearey was found 
missing. 

Mata Din appellant who is a karinda of 
Jai Singh accompanied by Dbani Ram 
chaukidar went to the Police Station of 
Pihsni,a distance of ten miles from village 
Raigacn and lodged the first information 
report at 9 a. v. the same morning. In this 
report be stated that he had been sent to 
make the report by Jai Singh who bad 
returned that very morning from Mobiuddin- 
pur where he bad gone to join a marriage 
party. He added that he suspected that the 
offence was committed by Obachrapur 

g eople along with the servants of Bijai 
ahadur as they felt aggrieved by Jai 
Singh not joining the marriage of Bijai 
Bahadur. The 6ub>Inspeotor Murul Hasan 
started for village Raigaon .immediately 
afetr the recording of the report and peached 
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the scene of occurrence at about 1 p. u. the 
same day. He found that the roof of some 
of the rooms of Deo Eumari’s house had 
collapsed and after he had succeeded in 
putting out the fire, he got the corpses dug 
out from under the debris of the roof and 
all the articles piled upon them. He sent 
the dead bodies to the mortuary at Hardoi 
for post mortem examination and started 
investigation of the case. 

Unfortunately the Police were unable to 
trace out Pearey or any of the other culprits. 
No doubt Nurul Hasan Sub*]nspector had 
some suspicions about Jai Singh being con- 
cerned in the crime but for want of evidence 
he could not be prosecuted. The Police 
however started proceedings under s. 110 
of the Code of Criminal Procedure against 
Jai Singh and three of his servants includ- 
ing Mata Din and they were bound down 
to be of good behaviour by the Magis- 
trate for a period of three years. The 
order of the Magistrate was confirmed by 
the Sessione J udge but was set aside by a 
Bench of this Court (Ex. 55-A). 

In 1930 Sofiey whose wife Musammat 
Pumpa and infant son Ar j un had been killed, 
happened to go to his brother at Ranka, 
District Palamau in Behar. Qarhwa, Dis- 
trict Daltonganj, is the Railway Station 
nearest to Ranka. On the morning of the 
lOtb of July 1930 when he was looking 
out for an ekka in Garbwa to teke him to 
the Railway Station he happened to come 
across Pearey at a confectioner’s shop. He 
informed the Police authorities that Pearey 
was an absconder, with the result that the 
Police arrested him. He was kept in 
custody in Daltonganj Jail from 10th to 
24th July. After necessary inquiries made 
from Hardoi, Pearey was brought to Hardoi 
on the night of the 25th of July. The 
Hardoi Police assisted by Nurul Hassan 
Ehan who was specially deputed for the 
purpose, took up the investigation. After 
several remands to which reference will 
be made later, Pearey was produced before 
the Sub-Divisional Magistrate on the 15th 
of August 1930, for the purpose of getting 
his confession recorded. The Magistrate 
recorded the confession in Jail on the 16th 
August 1930. On the basis of this con- 
fession the three appellants before us and 
six oth(r persons name^, Hira Lai, 
Ohunni, Balwa, Baji Lai, Ealaktar Singh 
and Murli, were arrested on the 17th of 
August. On the 9th of October 1930, the 
Sub-Divisional Magistrate on the applica- 
tion of the Prosecuting Inspector, granted 
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pardon to Pearey under 8.337 of the Oode 
of Oriminal Procedure. According to the 
statement of Pearey, Jai Singh, Anandi Din, 
Mata Din, Hira Lai, Ohunni, Balwa, Baji Lai 
Kalaktar Singh, Murli an1 four others 
belonging to Lucknow District, whose names 
were Bhaya Singh, Surajbali Singh, Ohet 
Siogh and Chandrika Singh together with 
seven or eight Pasis who were not known 
to hino, had rushed into the bouse on the 
fatal night of the 20th of May 1928 and par- 
ticipated in the commission of the crime. 
The identification proceedings in respect 
of the last named four persons belonging 
to Lucknow District were held in Jail on 
the 10th of September, 1930 Pearey was 
unable to identify any one of them These 
four persons were accordingly let off and 
the remaining nine persons were prosecut- 
ed for offences under ss. 302, 43(, 457 and 
148 of the Indian Penal Oode. Ultimately 
they were all committed to take their trial 
in the Court of Sessions on the|said charges. 

The learned Sessions Judge held that 
the complicity of Hira Lai, Ohunni, Balwa, 
Baji Lai, Kalaktar Singh and Murli had 
not been legally established. They were 
therefore acquitted. The remaining three 
accused were convicted and sentenced as 
stated in the beginning. 

As mentioned before, the facts and cir- 
cumstances attending the crime are not in 
controversy. The only question requiring 
determination is whether the three appel- 
lants Jai Singh, Anandi Din and Mata Din 
did or did not commit the crime. Admit- 
tedly Pearey approver is the only eye- 
witness of the occurrence. The story told 
by him is briefly as follows : — 

For some time after the compromise 
arrived at in the mutation case, Jai Singh 
continued to pay the guzara to Deo Kumari. 
Thereafter the guzara was stopped with 
the result that she began to suffer much 
trouble. Sometimes she sent for money 
from Powayan and sometimes she met 
her expenses by pawning her ornaments. 
In connection with Bijai Bahadur’s mar- 
riage at Ohaohrapur, Jai Singh prohibited 
the sweeper, the barber, the kahart and 
other people from doing any work for 
Bijai Bahadur. He also directed Deo 
Kumari not to join the marriage. Jai Singh 
also closed the main gate and the marriage 
party had to pass through a back door. 
Deo Kumari in spite of the orders of Jai 
Singh joined the wedding stealthily at 
night. On the 20th of May, 1928, at about 
12 noon or 1 p. m, Deo Kumari sent Pearey 
to demand her maintenance allowance from 
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Jai Singh. When he ^ent to make the de- 
mand Jai Siogh was supervising the taking 
out of the grain by his servants from 
the store godown. When he made the 
demand, Jai Singh got angry and said that 
“The demand should be made frow Bijai Bahadur 
under whom she (Deo Kumari) lies with opened legs. 

She heard these abuses in the tin shed 
in front of the room in which the corpses 
were burnt, where she happened to be 
sitting at the time and retorted with great 
vehemence in a very loud voice. When 
Pearey went back she kept crying for 
some time and directed him to tako a letter 
to Powayan and bring Bijai Varma or a 
motor car to take her home. She also said 
that she would now realize her maintenance 
through Court.' About 2 hours later when 
he was going to the bazar, Jai Siogh who 
was sitting on the ehabutra in front of l^e 
room of his nev kothi called him and in- 
quired what Deo Kumari had been saying. 
He told him all that she had said. Jai 
Singh also asked Pearey if he was going 
to Powayan and on hie making the reply 
that he would have to go if ordered, J ai Singh 
abused him and ordered Mata Din, Anandi 
Din, and Murli to take him inside the 
bhusauri and strangle him there. They 
dragged him twenty or twenty five paces 
and then on his entreaties, Jai Singh who 
was following a few paces behind, got him 
released and coming close to him told him 
that he would have to do as he desired, 
otherwise he would be given a severe 
beating such as had been administered to 
Gaddhu Gaddi and a Pasi and Pasin . As 
he remembered the serious injuries 
which had been inflicted on these per- 
sons and was terrified that he would be 
treated in the same manner if he failed 
to carry out Jai Singh’s orders, he promis- 
ed to obey. Jai Singh then ordered him 
to keep awake that night and to open the 
northern window of Musammat Deo 
Kumari’s house when he heard a knock 
there. Mata Din said that everything 
must be finished that night and Jai Singh 
agreed that this should be done. He 
understood by these expressions that Deo 
Kumari was to be murdered that night. 
Accordingly he kept awake during the night. 
When a'ter midnight he heard a knock at 
the window, he opened it. Soon after bis 
opening the window ninteen or twenty 
persons armed with swords, spears, bankas 
and lathis entered the house. He recog- 
nised Jai Singh, Kalaktar Singh, Anandi 
Din, Baji Lai, Balwa, Ohunni Kothari, 
Hira Lai, Mata Din. Ohet Singk. Ohandrik^. 
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Sitigb, Saraj Bali Singh and Hira Singh. 
He did not recognize the seven or eight 
Pasis nor did he know their names. When 
the assailants entered the house, everybody 
inside the house but himself wts fast 
asleep. Jai Singh killed Deo Kumari and 
her daughter Musammat hhha. The others 
attacked the rest of those who were sleep- 
ing. A dog which was inside the house 
began to bark and on being ordered by 
Jai Singh he turned it out of the house. 
Jai Singh ordered the corpses to be thrown 
inside the eastern room which was done 
by those who were with him. He further 
ordered that the goods inside the house 
should be piled upon them and after 
sprinkling kerosine oil fire might he set 
to the room. All this was accomplished. 
A lock was put to the room in which the 
corpses and goods were burning. One 
tin containing kerosine oil was brought 
by Balwa from outside. Pearey informed 
Jai Singh that there was some kerosine 
oil in a tin in the house and pointed out 
the piece where it was. All the oil in 
the two tins was sprinkled on the goods 
heaped on the corpses. On the orders of 
Jai Singh Pearey also helped in heaping 
up goods on the corpses. He also brought 
a few pieces of fuel woods and got the 
Pasis to bring some beams, from the upper 
storey which were all placed upon the 
corpses. The culprits then left the house and 
Jai Singh directed Pearey to follow him. 
Jai Singh took him inside his house and 
gave him Es. 200 and directed him to go 
to the Police Station with Mata Din and 
lodge a report that Bijai Bahadur, Sundar 
Singh, Ohhota Singh and many other of 
Ohachrapur had committed the murders 
and set fire to the house. He promised to 
start after easing himself and being 
permitted to do so, went back inside the 
house of Deo Kumari. As he was feel- 
ing very thirsty he began to drink some water 
there. Just at that time Babua son of 
Sofley got up and asked him where his 
mother and Deo Kumari had gone. He 
replied that they had gone to the house 
of Jai Singh’s daughter and he should go 
to sleep. He lay down again and began to 
sleep As it was about 4 j. m. and 
Pearey was afraid to go to the thana, he 
took some clothes and left the house for 
Jahani Kbera Railway Station. He met some 
people on the way and at the Railway Sta- 
tion, he also met Ohet Singh, Ohandrika 
Singh, Surajbali Singh and Bhaiya Singh 
the four men from Lucknow District refer- 
red to above. At the Railway Station be 
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boarded a train for Sitapur where he chang* 
ed for Lucknow. From Lucknow he went 
to Benares and from Benares to Calcutta. 
He made some purchases in Calcutta. 
Ultimately he reached Qarhwa and settled 
down there. He used to make a living by 
selling goods in neighbouring bazars until 
he was discovered by Soley and placed 
under arrest. 

The learned Additional Sessions Judge 
has in one place in his judgment remarked 
that it was only through compulsion that 
Pearey had been made a tool of by others 
and therefore he could hardly be regarded 
an accomplice in the strict sense of the 
term. The learned Government Advocate 
did not attempt to support this view of the 
learned Additional Sessions Judge and we 
think very rightly so. The fact of Pearey 
having agreed to open the window with 
the knowledge that Jai Singh meant that 
Deo Kumari should be murdered that 
night and the act of his giving admission 
to the culprits inside the house when he 
heard the knock as well as his conduct 
in co-operating with the culprits as he did 
when they sprinkled kerosine oil and 
piled up goods on the corpses, clearly 
constitute him an accomplice in the crime. 
When he came to know of the conspiracy 
which had been hatched by Jai Singh for 
the murder of Musammat Deo Kumari, 
he never informed her. In his statement 
in the Sessions Court he clearly admitted 
that he agreed to the proposal of Jai 
Singh as he thought Maiyan Sahib was 
going to Powayan and his only chance 
was to be taken in service by Jai Singh. 
There can be no doubt that he was on 
his own showing actuated by sordid 
motives in joining the conspiracy. If iiis 
story is true he is guilty of the worst 
betrayal that one can think of and it is 
hardly possible to say anything in exte- 
nuation of his conduct. We can hardly 
believe that he committed all these acts 
in consequence of fear as, after he had 
promised to join the conspiracy, there was 
ample opportunity for him to give the 
necessary warning to Deo Kumari or to 
run away from the village. We have no 
hesitation in holding that Pearey is a 
guilty associate in the crime and must be 
regarded as an accomplice. 

The learned Government-Advocate made 
reference to e. 133 of the Indian Evidence 
Act and contended that a conviction is not 
illegal merely because it proceeds upon the 
uncorroborated testimony of an accomplice. 
This section ought to be read with s. 114 
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illustration (6) of the Act, which provides 
that the Oourt may presume that an ao> 
complice is unworthy of credit unless he 
is corroborated in material particulars. It 
is a rale of (leneral practice resting on wide 
human experience that an accomplice as 
particepa criminis is an immoral person 
and his testimony is generally tainted. 
When he gives evidence under promise of 
a pardon be may naturally be expected to 
favour the prosecution. Section 133 simply 
lays down that a conviction on the uncor- 
roborated testimony of an accomplice is not 
illegal. The effect of it is that in very 
exceptional cases if the Oourt is satisfied 
that the presumption of untrustworthiness 
attaching to accomplices in general is re- 
butted by special circumstances, the Oourt 
can accept the uncorroborated testimony 
of the accomplice. But the established 
practice of all the Oourts in England as 
well as in India is ordinarily to require 
corroboration of the evidence of an ac- 
complice in regard to material particulars. 
The same view was taken by one of us in 
Munna Lai v. Emperor (1). Far from 
there being anything exceptional in the 
character of the accomplice with whom 
we are concerned, we have already observed 
that the conduct of Pearey, in betraying 
his mistress as he did is of the blackest 
hue. He tried to implicate four men 
belonging to Lucknow, none of whom he 
was able to identify in Jail. We cannot 
but reject his explanation that the culprits 
belonging to Lucknow might have given 
false names to him because he had met 
them several times and had come to know 
their names not only from them but 
also from several other persons. There is 
considerable force in the suggestion made 
by the defence that he mentioned these 
four names in order to oblige some of his 
fellow prisoners in Jail. The learned Ses- 
sions Judge himself has disbelieved 
his testimony with regard to six of the 
persons who were placed before him for 
trial. Under the circumstances we must 
follow the general practice which is virtu- 
ally now a rule of law and insist upon 
Pearey’s testimony being corroborated in 
material particulars. 

The next question arises as regards the 
nature of the corroboration necessary in 
order to give effect to the testimony of 
the accomplice against an accused person. 
The corroboration may relate either to the 
circumstances attending the commission 

(1) 75 Ind. Oaa. 753; 27 O. 0. 40; # O. <fc A. L. B. 
917; 25 Or. L. J 49; A. I. R. 1925 Oudh 1. 


of the offence or it may relate to 
facts and circumstances connecting and 
identifying a particular accused with the 
crime. The confirmation of the testfolony 
of an accomplice as regards the circum- 
stances attending the commission bf the 
offence would no doubt indicate the pre- 
sence of the accomplice at the scene of the 
occurrence but it would not afford any 
confirmation of the fact that a particular 
accused took part in the offence. FOr this 
reason there is a general cdnseilsus of 
judicial opinion that the corroboration must 
be with regard to circumstances showing 
that the particular accused was connected 
with the crime The same rule was laid 
down by another Bench of the Oourt to 
which one of us was a party in Durga v. 
Emperor (2). 

It therefore becomes necessary for us to 
examine the corroboration forthcoming 
with regard to the statement of Pearey the 
approver in the light of the observations 
made above. But before we do so it will 
be proper for us to discuss the contention 
forcibly urged by Mr, Jackson on behalf 
of the accused that the confession of 
Pearey approver recorded by the Sub- 
Divisional Magistrate under s. 164 of the 
Code of Oriminal Procedure on the 6th 
of August 1930 ought not to be regarded 
as a free and voluntary statement and that 
the piocedure adopted in securing it is 
open to serious objections. It is necessary 
to state a few facts bearing on this point. 
Pearey as stated before reached Hardoi 
on the night of 25th of J uly. That night 
he remained in the custody of the Hardoi 
Police. 

Next day he was taken to the Magistrate 
who remanded him to Jail. Four days later 
on the 30th of July 1930 the Prosecuting 
inspector made an application to the Sub- 
Divisional Magistrate in which it was 
state i that when the accused was brought 
to Hardoi, Police Sub Inspector Pandit 
Har Swaroop Sharma questioned him in 
connection with the case and he told him 
that bewasrealy to say the whole truth. 
He therefore asked that the accused be 
remanded tc Police custody for a period 
of seven days for making farther investig- 
ation. 

On the Ist of August 1930 the Sub- 
Divisional Magistrate passed au order 
under s. 167 of the Code of Oriminal Pro- 
cedure directing that Pearey should be re- 
manded to Police custody for seven days. 

(2) 132 Ind. Oag. 70; 8 O. W. N. 247; 32 Cr. L. J. 
830; Ind. Rul. (1931) Oudh230.] 
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The reaeon given by him was that baviog 
Been the diary of the case be Aivas of op- 
inion that the caae if cballaned on the 
evidence then available was only half 
mature. He also said that he had been 
given to underetand that if the accuaed 
was remanded to Police custody further 
evidence would be obtained to find out the 
real facts of the case. In pursuance of 
this order Pearey was sent from Jail to 
the 'kotwali on the ?nd of August and was 
kept there till the 9th August, on which 
date be was again cent back to Jail. 
the 12th of August Pearey made an appli- 
cation expressing a desire to see the Pro- 
secuting Inspector and the Superintendent 
of Police before he was required to attend 
the Oourt the next day which was the 
date fixed for the hearing of the case. On the 
13th of August the Prosecuting Inspector 
made another application to the Sub-Divi- 
sional Magistrate asking that as the 
accused had applied from Jail to seethe 
Superintendent of Police, the latter “wishes 
to see the accused any time preferably 
tomorrow morning.” He therefore re- 
quested that Pearey may be remanded to 
Police custody for three days with a view 
to obtain all the information the accused 
wished to give. The same day the Magis- 
trate passed the following order:— 

“For remsous recorded in my order dated the let 
of August 1930 1 remand the accused Pearey in Police 
custody for a period of three days from to-day evening. 

The same evening he was removed to 
the kotwali. Next morning the Superin- 
tendent of Police not being free to hear 
Pearey 's statement, sent him to the Police 
Sub-Inspector) to whom Pearey made a 
detailed confession (Ex. A-21). The Superin- 
tendent of Police met Pearey on the 15th 
of August when he made a statement to 
him also. The same day Pearey was pro- 
duced before the Sub- Divisional Magistrate 
for the recording of bis statement under 
B. 164 of the Code of Oriminal Procedure. 
The Magistrate did not record his state- 
ment that day butsenthim to Jail lockup 
and recorded bis confession in Jail on 
the following day. Thus it will appear 
that the Police obtained in the first in- 
stance a remand into their custody ' for 
seven days on the representation that 
Pearey had told Pandit Har Swaroop 
Sharmathat he was ready to say the whole 
truth. The statement made by Pearey in^* 
the Sessions Court on this point is to the 
following effect : — 

‘On 2nd August I was sent to kotwali and kept 
there till the 9th August when I was again >eent to 
Jail. Up to that time I had indicated no intentien 
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about making any coafession. The Sub-Inspeotor 
Sandila and others asked me to state the truth. But 
I did not give any reply giving them satisfaction. 
I made no promise to confess nor gave any clue to 
the crime. I had not up to the time of seeing the 
Superintendent of Police spoken to any person in- 
cluding the Police Officers anything about the crime 
under consideration." 

Thus either this statement of Pearey 
is fahe or the representation made by the 
Prcsecuting Inspector to the Sub-Division- 
al Magistrate on the 30th of July 1930 is 
untrue. Section 167, cl. (3) requires the 
Magistrate authoriziug detention in the 
custody of the Police to record his reasons 
for so doing. The policy of the Legislature 
as disclosed by the provisions of this 
section clearly is that detention in Police 
custody should be allowed only in special 
cases and for such limited periods as the 
necessities of the case might require. 
Such remands are not to be granted with- 
out sufiScient cause being shown for it. 
Assuming that the representation made by 
the Prosecuting Inspector was true and that 
the statement made by Pearey is false and 
unreliable, still we fail to see any sufiScient 
reason for bis being remanded to Police 
custody for a period of seven days If 
Pearey was prepared to say the whole 
truth he could not take more than a few 
hours to tell it. If he refused to make any 
statement when he was brought to the 
kotwali on the 2nd of August it passes our 
comprehension why the Police detained 
him in their custody till the 9th August. 
Pearey has stated, and this statement is 
accepted by the prosecution, that be did 
not make any confession or give any 
clue to the crime during these sevenidays. 
But three days later he is suddenly seized 
with compunction and when the Civil 
Surgeon was inspecting the undertrials 
on the 12th of August he dramatically ex- 
pressed to him the desire to see the Super- 
lintendent of Police and the Court in- 
spector. We cannot help expressing our 
disapproval of the light-hearted fashion 
in wnich the Sub Divisional Magistrate 
granted the further remand of three days 
as if the Police were entitled to it as a 
matter of course. His order granting the 
remand shows a lack of appreciation of 
the responsiblities imposed on Magistrates 
in granting remands under s. 167. 

- The circumstances of Pearey having been 
detained iu Police custody for so long, as 
stated above, lend considerable strength to 
the argument urged by Mr. Jackson that 
Pearey has been induced to make the 
statement which he did under the influence 
of the Police and that the application 
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made by Pearey to eee the Saperintendent 
of Police and the Ooart Inspector vraa only 
a preconcerted device in order to make 
oat that when he express 3d his desire to make 
the confession, he had been free from 
Police influence for three days. The cir 
oamstances are no doubt open to the grea* 
test suspicion. However, we are not pre> 
pared to reject the confession on this ground 
but it does make the necessity greater for 
requiring independent and reliable cor- 
roboration with regard to material parti- 
culars. 

The only corroboration tending to iden- 
tify the accused with the crime consists of 
a statement of Kirpal Knar with regard 
to a conversation which it is said, she heard 
on the 20th of May 1928. She stated as fol- 
lows 

“It was afternoon. I had to use my roof as a latrine 
as the sweeper who worked at my place was stopped 
and the latrine was too dirty to be used. When I 
was easing myself I heard a conversation going on 
in front of the bhusari underneath the wall where 
I was sitting. Somebody had said that everything 
should be finished to-day (aj sab khatam kar do). I 
could not recognise the voice. I stood up to seo as to 
who was talking. I saw Jai Singh, Uata Din, Anandi 
Din, Murli and Fearey standing inclined towards the 
eastemlcorner of the bhusauri and talking.” 

Reliance has been placed upon this 
statement in confirmation of the statement 
of Pearey about Jai Bingh conspiring to 
kill Deo Kumari that night and about his 
being forced to join the conspiracy. We 
find ourselves unable to believe this state- 
ment of Kirpal Kuar. Admittedly she 
is on terms of bitter enmity with Jai Singh 
more particularly since Jai Singh’s active 
opposition to the marriage of Bij ai Bahadur 
with the daughter of Ohhota Singh of Oha- 
chrapur. She is given the lie by her own son 
Bijai Bahadur P. W. No. 41{who admitted that 
the sweeper resumed work at his house 
four or five days after his marriage. The 
marriage took place on the 4th of May. 
Therefore there was no occasion for Uutam- 
mat Kirpal Kuar to use the roof of her 
house as ft Ifttrine on the 20th of May 1928. 
Bijai Bahadur in his re-examination did 
try to change his statement by adding that 
the sweeper again ceased serving him but 
we are unable to place any reliance upon 
this statement which was made the next 
day after he had made the admission above 
referred to. The note made by the learned 
Sessions Judge on the 19th of March 1931 
after he had made an inspection of the 
locality shows that the southern wall of 
Kirpal Knar's zenana house behind which 
is the roof which she used as a latrine, is 
14 feet high. Its height from the roof is 


4| feet. The distance from the land where 
Jai Singh, Pearey and others were carrying 
on the alleged oonvereation to this roof of 
Kirpal ^ar's house is over 35 feet. 
*‘Load talk on this land can be heard 
upstairs. But ordinary talk in low tones 
cannot be heard ” It is difficult to believe 
that these people should have been conspir- 
ing in such loud tones as to be overheard by 
Kirpal Kuar. It is significant that Kirpal 
Kuar did not hear any other part of that 
conversation excepting the pregnant 
sentence ‘ aj sab khatam kar do" which is 
sought to be used in corroboration of the 
approver's statement. It is also worthy 
of note that while she is familiar with the 
voice of Jai Singh she could not recognise 
the voice of the person who made this 
remark. She had therefore to stand up on 
the commode and was thus able to see the 
three accused as well as Pearey. It is the 
case of the prosecution that Kirpal Kuar's 
relations with Deo Kumari were quite 
cordial. If her story were true it was to be 
expected that she should at once speak to 
Deo Kumari of the conversation she had 
overheard and asked her to call upon her 
servant Pearey to give his explanation for 
it. She did not do it. If Jai Singh had 
any such designs in his mind it would be 
more natural for him to discuss the plans in 
the privacy of his own house where he 
accosted Pearey that afternoon instead of 
bis doing so on the open land near tbet 
bhusauri below Kirpal Kuar’s house. 

Having given our careful consideration to 
all the ciroumstances we feel ourselves unable 
to place any reliance on this statement of 
Kirpal Kuar. 

Reliance has been placed by the prosecu- 
tion on the following other facts in 
corroboration of the statement of Pearey: — 

1. That the window through which the 
assailants entered the house does not bear 
any marks of having been violently opened: 

2. That the post mortem report shows 
that the throat of Deo Kumari bad been cut 
as deposed to by the approver: 

3. That the place at which Jai Singh was 
standing when there was an exchange of 
abuse between him and Musammat Deo 
Kumari at about midday on the 20th was 
within such distance of the place where 
Deo Kumari was sitting at the time that 
exchange of abuse between them was quite 
possible: 

4. That P. W. No. 31 Babua eon of 
Sofley has sworn that when he woke up and 
inquired from Pearey about bis mother and 
Deo Kumari he waa told that they had gone 
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to Jai Singh’s place and that he lay down 
again and slept: 

That there is some evidence about 
Pearey meeting one Ram Obsran and Narain 
Jamadarand being seen by P. W. No. 21 
Sardar on the early morning of2l8tof iday 
1928 when he was running away to the 
Jahani Khera Railway Station: 

6. That Pearey purchased some articles 
of merchandise worth Rs. 37-8 at Calcutta on 
the 24th of May 1928. 

Accepting all these facts to be correct, 
we are of opinion that at the very best 
they can bear out the presence of Pearey at 
the scene of occurrence but none of them 
can link up the appellants with the ofence. 
As we have stated before there is no dispute 
about the commission of the crime which 
might well have been committed in the 
manner alleged by Pearey. All the facts 
stated above are fully consistent with the 
Culprits being persons other than the appel- 
lants before us. We must tharefore hold 
that there is no reliable corroboration 
about the appellants being connected with 
the commission of the offence. 

The prosecution has also laid stress 
on the alleged strained relations between 
Jai Singh and Mutammat Deo Kumari 
which make out a strong motive on the 
part of Jai Singh for being a party to the 
the crime, and on bis subsequent conduct 
which it is claimed is more consistent with 
his complicity in the crime than with his 
innocence. In proof of the strained rela- 
tions, reliance has been placed on four 
letters written by Mummmat Deo Kumari, 
Exs. 2S. 33, 24 and 25. Exhibits 22 and 23 
were addressed to her people in Powayan 
They do not bear any date. In these 
letters she speak ^ of her hopes having 
been extinguished and her being very 
much in distress. The internal evi- 
dence afforded by the contents of 
these letters points to their having been 
written socn after the death of her husband. 
We do not think that they afford any proof 
of her relations with Jai Singh being strain- 
ed. The other two letters are both addressed 
to Jai Singh. They are also without date. 
In these letters she complains of bis taking 
away the ukhari which evidently refers to 
the standing crops which were allowed to 
her under the compromise and also of bis 
unwillingness to give her the grain which he 
had promised. She appealsto him for help 
and money as she was badly in need of it. The 
defence has on the other hand relied on a 
letter, Ex A-2 written by MumMmat Deo 
Kumari to one Rameshar Singh, her 


husband's sister’s son. In this letter she 
speaks of the rupture between Jai Singh 
and the Sub-Inspector who bad made a 
false complaint against Jai Singh result- 
ing in an order for his licence for 
firearms being cancelled and excuses herself 
for the delay in writing to him on that 
ground. This letter appears to have been 
written in November 11*27 and shows that 
she was not without feelings of concern for 
Jai Singh. 

Reference has also been made to the 
account books of Jai Singh and three 
receipts. Ex. 20, 21 and i6. The case for 
the prosecution is that Jai Singh 
paid maintenance to Deo Kumari 
only upto December, 1923, but stopped 
payment of it thereafter. The defence case 
on the other hand is that the maintenance 
was paid in full up to June, 1925. There- 
after the payment was discontinued as Jai 
Singh had to pay certain debts of Narbir 
Singh for which Muaammat Deo Kumari 
was libble and was authorised by her to 
deduct these payments from her mainten- 
ance allowance. In spite of this it is claimed 
that certain small payments were made to 
her occasionally when she was in need of 
money. The prosecution admit the genuine- 
ness of two of the account books, namely, 
Exs. 19 and 39 which were recovered from 
the house of Jai Singh under a search war- 
rant but have denied the genuineness of the 
other account bocks, Exs, A 45/1 to A 45/6 
which were produced by Jai Singh in the 
course of his defence evidence. The main 
ground urged by the prosecution is that 
they had, before the production of these 
books by Jai Singh, applied for their being 
produced by the Pleader of Jai Singh who 
had been ordered by the Magistrate to 
produce them but did not comply with the 
order. There is nothing to show that the 
becks were in the custody of the Pleader 
when this order was made. The more 
proper course for the prosecution would 
have been to summon the bocks from 
Jai Singh or from some person who 
had them in his custody. When we 
questioned the learned Government 
Advocate, he was unable to say whether the 
entire books were forgeries or only certain 
entires had been interpolated in them. We 
are unable to see anything suspicious in 
these bocks. They are big volumes of 
bound books similar to Exs. 19 and 21 One 
of these books contains entries in the band- 
writing of Mata Din who had been in the 
jail lock-up since his arrest in 
August 1930. If these books had been 
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forged it was more likely that they should 
have tried to make out that the 
guzara had been regularly paid all along. 
We are therefore inclined to hold that 
Musammat Deo Kumari received her 
guzara in full up to June 1925 as shown by 
the account bocks. 

Court Witness No. 1 Kanhaiya Lai a 
practising Pleader at Hardoi was ex- 
amined by the learned Additional Ses- 
sions Judge as a Court witness. His 
evidence shows that Jai Singh exe- 
cuted in his favour one pro-note (A43) 
for Es. 4, SCO on the 11th August 

1924 and another pro-note for Re. 2,500 on 
the 20th of October 19S4, The consideration 
for the first pro-note included a sum of 
Rs. 2,800 due from Narbir Singh under a 
pro-note Ex, A42 executed by him on the 
l6th of July 1922. The other pro-note of 
Re, 2,500 was entirely in lieu of a debt 
which had been borrowed by Narbir 
Singh on the 6th of September 1922. 
He also stated that both these pro- 
notes were paid up by Jai Singh be- 
fore Deo Kumari’s murder. There had 
been some litigation between Jai Singh 
and Kanhaiya Lai which resulted in a 
reference to arbitration. Jai Singh in his 
objections Ex. A- 40 dated the 11th of August 
1926 against the arbitrators’ award pleaded 
that the cloth shop.was the personal prop- 
erty of Narbir Singh and that Musammat 
Deo Kumari was under the compromise 
liable for the debts of the firm. A 47 and 
A- 48 are copies of a judgment and decree of 
the Subordinate Judge of Cawnpore show- 
ing that a Cawnpore firm obtained a decree 
for over Rs. 1,500 on account of the price of 
cloth purchased by Narbir Singh In this 
case also Jai Singh pleaded that he could 
not be held liable for the debts of the shop 
and that Deo Kumari was liable for them. 
The learned Government-Advocate placed 
great reliance upon Kanhaiya Lai’s state- 
ment that Narbir Singh never purchased 
any cloth from him and has strongly con- 
tended that the debts borrowed by Narbir 
Singh from Kanhaiya Lai were not in 
respect of the cloth shop. It is not possible 
in this case to arrive at any definite finding 
as to how the money borrowed by Narbir 
Singh was applied by him but in the 
absence of any evidence of Narbir Singh 
having had any other necessity for borrow- 
ing the amount, it is by no means unlikely 
that the debts were incurred in connection 
with the cloth business Be the matter as 
it may, the fact remains that as far back as 

1925 and 1926, Jai Singh pleaded that these 
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debts incurred by Narbir Singh were in 
respect of the cloth business and that. 
Musammat Deo Kumari was liable for them 
This makes it by no means improbable 
that eomesort of understanding was arrived 
at between Jai Singh and Deo Kumari 
about the former paying up the said debts 
against her maintenance allowance. 

The prosecution also attempted to prove 
the Deo Kumari was so very hard up that 
she had to pawn her ornaments from time 
to time. The only specific instance alleged 
was about the pawning of certain gold 
mohurs by Deo Kumari through one Barkao 
Dhoby to one Rewa Sah, The latter was 
examined as a Court witness. He also pro- 
duced his account book The entry in the 
account book and the statement of 0. W. 
No. 2 Rewa Sah do not bear out the case of 
the prosecution. There is no mention of 
Musammat Deo Kumari in the entry in the 
account book which only shows that a 
mohur with stones and Kunda of Barkao 
Dhoby was pledged to Rewa Sah for Rs, 100. 
In his deposition in Court Rewa Sah stated 
that he had seen Barkao Dhoby putting on 
gold mohurs usually which he pawned to 
him. The evidence of other witnesses is of 
a vague and general character on which 
we are unable to place any reliance. It is 
not denied that she was in possession 
of 200 bighasBBsir. Prosecution | Witness 
No. 27 Makhan stated that Deo Kumari 
was possessed of 8 buffaloes, 8 she- 
buffaloes and 8 cows and calves P. W. 
No. 36 Pearey, approver, also stated 
that a few days before the murder he 
and Sofiey redeemed gold charas of Deo 
Kumari from a Bania. Thus even accord- 
ing to the prosecution evidence, it can 
hardly be said that Deo Kumari was very 
hard up at the time of her murder. Our 
reading, therefore, of the situation is that 
probably some differences had arisen 
between Jai BinghandDeo Kumari as 
regards the standing crops and grain which 
Jai Singh hid promised to give her under 
the compromise. It is possible that there 
might have been some differences in regard 
to the payment of maintenance also. Such 
differences are by no means uncommon. 
We have no reason to suppose that the 
differences in the present case were so acuta 
or of such a grave character as to constitute 
a motive for Jai Singh putting Deo Kumari 
to death. Tne most that can be said on 
this point is that the result of Deo Kumari 
and her daughter being killed was to 
absolve Jai Singh of the liability for pay- 
ment of maintenance allowance and for tl^ 
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expenses of the marriage of Deo Kumari’s 
daughter. It also entitled him to get 
possession of her sir lands and other prop- 
erty possessed by her. We do not think 
that the fact of the advantages just menti- 
oned having accrued to Jai Singh from the 
commission of the crime can be regarded 
as an; proof of his having committed it. 
In this connection it might be pointed out 
that according to the approver’s evidence 
the culprits after committing the murderi 
piled up everything including valuable 
clothes on the corpses and set fire to the 
house. Nurul Hasan, the Sub-Inspector, 
deposed that valuable clothes which were 
destroyed by the fire were worth about 
Rs. 4,000 or Rs. 5,000 The extent of the 
valuable jewellery destroyed will appear 
from the fact that over half a seer of 
molten gold was taken out of the 
debris. It is difldcult to believe that Jai 
Singh, if he committed the crime, would 
have so mercilessly destroyed valuable pro- 
perty, the securing of which is supposed 
to be one of his motives for the commis- 
sion of the crime. 

As regards the subsequent conduct of Jai 
Singh the learned Government-Advocate 
relied upon the fact deposed of by P. W. 
No. 18 Jiwan, P. W. No. 27 Makhan and 
P. W. No 28 Lekha that when they asked 
Jai Singh to get the fire extinguished he 
said that he would not take any steps to 
extinguish it as long as the Sub-Inspector 
did not arrive. However, after some time 
when he found the fire to be increasing he 
did put on ten or twelve men to extinguish 
it. The Sub-Inspector found these men ex- 
tinguishing the fire when he reached the 
place. The explanation given by Jai 
Singh in his statement is that he at first 
abstained from taking steps to get the fire 
extinguished before the arrival of the Sub- 
Inspector as the crime was very serious. 
It seems to us that the position of Jai 
Singh in this matter was not free from 
difficulty. If he had got the fire extinguish- 
ed he might have been accueed of making 
an intrusion on the scene of occurrence 
which had the effect of destroying possible 
clues as to the i perpetrators of the offence. 
On the other hand when he tried to main- 
tain the status qua until the airivalofthe 
Sub-Inspector, he is charged with the in- 
tention of getting the corpses burnt beyond 
recognition so as to remove all traces 
of the crime. We do not think it would 
be possible to draw any inference of guilt 
from his conduct in this matter. Refer- 
ence was also made to the statement of £he 


Police Superintendent P. W. No 37 who 
stated that he did not get any assistance 
from Jai Siogb to unravel the mystery and 
that he did not offer any reward for the 
arrest of Pearey. He did not state any 
particular assistance which Jai Singh was 
in a position to give and was withheld by 
him. We wonder what assistance he could 
give when he himself was suspected by the 
Police for complicity in the crime. In an- 
swer to this the defence has drawn our 
attention to an appliction. Ex. A'23, made 
by Jai Singh in the course of proceedings 
under s. 110 of the Code of Criminal Proce- 
dure in which he made certain complaints 
against the District Police and asked that 
the investigation of the case may be entrust- 
ed to the 0. I D., ... V 

“so that the real facts may be ascertained and the 
real culprits may be punished for their misdeeds. 

As regards the reward, though Jai Singh 
did not make any official announcement of 
it, yet it appears that he had privately offer- 
ed a reward of Rs, 500 for the arrest of 
Pearey. Sofley P. W, No. 11 deposes that 
when he got Pearey arrested he sent a wire 
to the Collector of Hardoi and another to 
Jai Singh informing them about his arrest- 
ing Pearey. He further stated that he sent 
the wire to Jai Singh as he had promised a 
reward to the person who arrested Pearey. 
So the evidence of subsequent conduct also 
seems to us altogther inconclusive. 

The arguments on behalf of the prose- 
cution on the question of motive and sub- 
sequent conduct relate to matters which ars 
only subsidiary to the main question. We 
have given reasons for our inability to 
attach much importance to them. In our 
opinion it would be altogether unsafe to 
draw any inference as to the guilty of the 
appellants from the circumstances discussed 
above. 

Lastly the defence has placed strong re- 
liance upon the evidence of D. W, No. 3 
Iqbal Bahadur, D. W. No. 4 Bakht Bahadur, 
D. W. No. 8 Balbhadur Singh and D. W. 
No. 9 Surendrapal Singh who depose to the 
presence of Jai Singh at Mohiuddinpur on 
the night of the occurrence, and his leaving 
Mohiuddinpur for Raigaon early in the 
morning of the 2lBt. This alibi evidence 
does gain some strength from the fact that 
it is admitted for the prosecution that Jai 
Singh did leave his village to join a mar- 
riage on the 15 th of May 1928. The only 
difference between the case for the prosecu- 
tion and for the defence is that according 
to the prosecution, Jai Singh returned on 
the 19th whereas according to the defence 
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he returned only on 2l8t morning. ^ e do 
not consider it worth while to pursue this 
matter further because of the conclusion 
reached by us that the prosecution has fail* 
ed to bring the guilt home to the appel- 
lants. 

The learned Counsel for the defence also 
addressed lengthy arguments to us directed 
to show that the offence was more likely 
to have been committed by Bijai Bahadur 
Singh’s servants and the Ohachrapur 
people. He has no doubt pointed out Eome 
suspicious circumstances against these 
people but mere suspicions are not enough. 
We must leave the matter at that. It would 
not be proper for us to express any opinion 
against the conduct of these people behind 
their back. 

The case for the prosecution rests upon 
the evidence of the approver. As there is 
no reliable corroboration of his statement, 
identifying the accused with the crime, the 
appeal must succeed on this ground. 

We accordingly allow the appeal, set 
aside the convictions of the three appel* 
lants, Jai Singh, Anandi Din and Mata Din 
and direct that they be set at liberty at 
once. 

A. Appeal allowed. 


OUDH CHIEF COURT. 

Civil Miscellaneous Application No. 314 
of 1931. 

September 2,1931. 

Riz4 AND Smith, JJ. 

Mbssbs. ASQHAR ALLMOHAMMAD ALT— 
Applicants 
t&reus 

Thb commissioner op Inoomb-Tax, 

U. P.— OfPosiTB Party. 

Income Tax Act (XI of 1922), s. 66 (2) — Question 
6f law -Exclusion of certain items from sales in- 
come — Point considered by Income Tax Authorities — 
Rate charged reasonable— Interference. 

The assessees claimed that certain sums 

covering postage, railway freight and packing 

charges amounting to Rs. 31,305 shoulcl have 

been left out of account as in respect of such 
sums no profits accrued to them. These items 

simply represented money paid out by them on 
behalf of their clients and afterwards recovered 
from the latter. This point was brought to the notice 
of the Assistant Commissioner of Income Tax and 
the Commissioner of Income Tax and was consider- 
ed by them. From what these officers stated it 
appeared that the flat rates which were applied for 
purposes of calculation of profits were framed on 
the understanding that the items mentioned above 
were to be included in the total sales income, 
otherwise a higher rate would have been charged: 

He^d, that under the circumstanees of the case no 
question of law arose, [p. 332, eol. 1.] 


Application filed on behalf of the above 
named firm applicants under s. 66 (6) of 
Act XI of 1922, dated the 23rd May, 1931. 

Mr. Mohammad Ayub, for the Applicants. 

Mr. H. K. Ghose, Government Advocate, 
for the Opposite Party. 

Judgment. — This is an application 
purporting to be under s. 66 8ub>s. 6 of the 
Indian Income-Tax Act (No. XI of 1922), in 
reality it falls undei sub s. 3 of that 
section. 

The application is by Messrs. Asghar Ali 
Mohammad Ali, who appear to have 
a large business in Lucknow for the 
sale of scents, tobacco and oil. They 
were assessed to income-tax for the 
past year by an order of the ipeeme-tax 
Officer, dated the 16ih of December last, 
and they went in appeal against the assess- 
ment under s. 30 sub-s. 1 of the Act to the 
Assistant Commissioner of Income-tax 
at Oawnpore, who on the 26th of February 
last, made a small reduction in the amount 
to be assessed. Being still not satisfied, 
the applicants went under s. 66 sub-s. 2 to 
the Oommissioner of Income-tax, who said 
that he was unable to discover that any 
question of law arose out of the grounds 
taken by the applicants, and accordingly 
rejected their application for the statement 
of a case to this Court. 

We have heard the learned Counsel for 
the applicants at some length. The only 
point which he has pressed before os is 
that in the statement of total sales, which 
appears in the order of the Income-tax 
Officer, dated the 16th of December last, 
three items are included, namely — 

(1) Packing charges ... 6,134 

(2) Postage ... 25,037 

(3) Railway freight ... 134 

These items total the considerable sum 

of Re. 31,305. The applicants’ case is that 
this sum should have been left out of 
sccount, as in respect of it no profit 
accrued to the applicants, and it may be 
regarded as merely representing money 
psid out by them on behalf of their 
clients and afterwards recovered from the 
latter. 

We might have been inclined to think 
that this amount ought, as an arithmetical 
matter, to be excluded from the total 
amount of the sales income, and we might 
have been iaclined to take the view that its 
inclufion in that total amount might be 
said to raise a question of law. It is 
clear, however, both from the order of the 
Assistant Oommissioner of Income-tax, 
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and from order of the Oommiesiouer 
of Income-tax that this point was 
brought to their notice and was 
considered by them. From what 
they say, it is clear that the fiat rates 
which were applied for the purposes of 
calculation of profits were framed on the 
understanding that the items under the 
above three heads were to be included in 
the total sales income. Had they been 
excluded, it is clear from the orders of 
those two oflSoers, that higher rates would 
have been applied for the purpose of 
calculating the profits unless the applicants 
were able to show from their books that 
lower rates were charged by them, in 
that connection we may point out that 
the Income>tax Officer states at the begin* 
ning of his order : — 

“As usual, no profit and loss account has been 
prepared, and stocks have not been valued." 

In these circumstances, we do not think 
that any question of law really arises, and 
we think that any method of computation 
employed as regards the applicants' assess- 
ment was reasonable and that no case 
whatever has been made out for any inter- 
ference by us. 

The result is that the application is 
dismissed. Under s, 66 sub-s. 6 of the 
Income Tax Act, we direct the applicants 
to pay a sum of Rs. 150 as costs, 

B L. Application dismiesed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 6 of 1931. 

November 5, 1931. 

Wazir Hasam, 0. J. AND Kieoa, J. 
HASHMAT ALI and othuus — Plaintiffs — 
Afpbllantb 

I CV 8 U 8 

Lala aOBARDHAN DA88 and orHBBS 
— DBPBNDANrs — R espondents 

Mortgage— Mortgage- deed providing for payment of 
interest to mortgagee from pocket of mortgagor till 
redemption from prior mortgagee— Interest, whether 
charge on property— Mortgagee entitled to mutation 
costs— Costs of possession, whether included. 

Where a mortgage-deed provides that till redemp- 
tion is made from the prior mortgagee and until 
the subsequent mortgagee does not take posseseion 
the mortgagor shall pay interest to him from his own 
pocket six monthly, the liability of the mortgagor 
to pay interett is personal and no charge on the 
mortgaged property is created so long as the prop- 
erty is not redeemed from the prior mortgagee and 
consequently possession is not delivered to the 
subsequent mortgagee. The charge becomes opera- 
tive from the date when the mortgagor redeems ths 
mortgaged property from the hands of the prior 
mortgagee but does not deliver possession of the 
same to the mortgagor. In other words the 'charge 


accrues from the time when the subsequent mort- 
gagee becomes entitled to enter into possession. 

When according to the mortgags-deed the mort- 
gagee is entitled to the costs of the mutation pro- 
ceedings, such costs must be decreed to include the 
costs of obtaining possession by aid of the Court 
previous to the mutation of names. 

Appeal against an order of the Addi* 
tional District Judge, Lucknow, dated the 
lOth October. 1930. 

Mr. Ghulam Hasan, for the Appellants 

Messrs. AH Zaheer, Lakshman Prasad 
Srivastava and Radha Krishna Srivastava, 
for the Respondents, 

Judgment. — These are connected ap- 
peals by the plaintiffs from the decree of 
the Additional District Judge of Lucknow 
of even date, 10th October, 1930, and they 
arise out of a suit for redemption of a 
mortgage. 

The questions involved in these appeals 
are only two. 

(1; Is the mortgagee defendant entitled to 
costs of a suit which he had to bring 
against the mortgagors for poBsession of 
the mortgaged property and (2) is the in- 
terest due to the mortgagee for the period 
that he was out of possession a charge on 
the mortgaged property. The lower Ap- 
pellate Court has answered both these 
questions in favour of the mortgagee de- 
fendant. 

We agree with the lower Appellate Court 
on both points except! n one respect. On the 
second question, there is no doubt that ac- 
cording to the nature of the mortgage, 
which is usufructuary, and the language of 
para 1C of the deed of mortgage the entire 
nterest which the mortgagee was to realize 
out of the profits of the mortgaged proper- 
ty was a charge on that property, but in 
para. 9 it is provided “that till redemp- 
tion is made from the prior mortgagee 
until the present mortgagee does not get 
possession we, the mortgagors, shall pay 
interest to him from our own pockets six 
monthly.” Our construction of this para- 
graph is that during the time that the prop- 
erly was not redeemed from the hands of 
the piior mortgagee and possession con- 
sequently not delivered lo the present 
mortgagee the liability for interest was 
personal and not a charge on the mortgag- 
ed property. The charge became opera- 
tive from the date when the mortgagors 
redeemed the mortgaged property from the 
bands of the prior mortgagee but they did 
net deliver prsseesion of the same te the 
present mortgagee, that is to say, the 
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charge accrued from the time when the 
present mortgagee was entitled to enter 
into posseseion. It follows that the mort- 
gagee's claim for interest between the daie 
of the mortgage, that is the 30th of July, 
18il0, and the date of obtaining possession 
from the hands of the prior mortgagee that 
is the 28th January, 18^2, is not tenable 
and must be disallowed. 

On the first quest ion » it is argued 
that according to para. 7 of the^ deed of 
mortgage the mortgagee is entitled only to 
the costs of the mutation proceedings. We 
agree with the learned Additional District 
Judge that the proper construction of that 
paragraph providing for costs of the muta- 
tion proceedings is that such costs also in- 
cluded the costs of obtaining possession by 
aid of the Court previous to the mutation 
of names. 

We, therefore, dismiss Appeal No, 7 of 
1931 altogether with costs and allow Appeal 
No. 6 of 1931 by striking out the interest 
allowed in favour of the mortgagee for the 
period from the 30th July, 1890, to the 
28th of January, 1892 The order of costs 
of the lower Appellate Court will hold good 
but costs in this Court will be awarded to 
the appellants in proportion to their success 
and they will pay the costs of the respondent 
in proportion to their failure 

E L. Appeal dismissed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 261 of 1930, 
October 28, 1931. 

Wazib Hasan, C. J. and Kisoh, J. 

AMAR NATH SINGH— Plaintiff— 
Appellant 
versus 

HAR PRASAD SINGH and anothee— 
Defendants — Respondents. 

Oudh Rent Act (XXII of ISSC)^ ss. ^(l), 52 — 

Policy of Act— Relinquishment by tenant without 
surrender of possession— Ejectment of tenant, suit for 
— Transfer of Property Act {IV of 1882), s. G {\) — 
Transfer — Relinquishment by tenant of agricultural 
holding, whether transfer-^Vahdity. 

A relinquishment in writing without surrender 
of possession on the part of a tenant does not con- 
stitute a sufficient right in the landlord to recover 
possession of the plots in question by naeans of a 
suit in ejectment. Bibi Saidunnisa v. Faiyaz Hasan 
(i)^NandRam v. Chhedi Lai {2),Mandai v. Sajjad 
AH (3) and Sristi v. Ramdeo Rai (4), followed, Bin^ 
Prasad y. Rajindra Prasad (5) , distinguished, [p. 
334, col. 1.] 

The policy of the Oudh Rent Act is to keep the 
relationship of landlord and tenant subsisting 
in spite of either or both of them and it can be 
terminated only in the manner provided by the Act. 


The combmed effect of ss, 4 (1) and 52, Oudh Rent 
Act, is that an efTectual ejectment of a tenant can 
only take place when the procedure with reference 
thereto as prescribed by the Act has been adopted 
and this will be so in spite of any agreement between 
the landlord and the tenant, [p. 334, col. 2.] 

A transfer by way ot relinquishment by a tenant 
is prohibited by s, 6 (i), Transfer of Property Act. [p. 
335, col. 1.] 

The interest of a tenant in the land is no more 
and no Isss than a possessory interest and if the 
possession is not delivered it is difficult to charac- 
terise such a transfer as a transfer of that interest. 
[ibid.] 

Appeal against the judgment of the Sub- 
ordinate Judge, Partabgarh dated the 17tb 
May, 1930, upholding that of the Munsif, 
Kunda, at'Partabgarb, dated the 24th March, 
1930, 

Mr. Radha Krishna Sritastava, for the 
Appellant. 

Mr. AH Zahter, for theEespondents. 

Judgment — This is the plaintiff’s 
appeal from the decree of the Subordinate 
Judge of Partabgarh dated the 17th of 
May, 1930, affirming the decree of the 
Munsif of Kunda dated the 24th of March, 
19S0. 

The appeal was in the brat instance posted 
for hearing before our learned brother 
B N, Srivastave, J. He thought that it 
involved an important question of law which 
should be decided by a Bench of two Judges, 
He accordingly made reference to such a 
Bench under the provisions of e. 14 (2) of 
the Oudh Courts Act, 1925. 

The plaintiff’s case is that the plots of 
land Ncs. 507, 64t*, 581 and 570, measuring 
in area 4 bighas 11 biswaa and 10 biawanaia, 
situate in the village of Kathbar Parwez- 
pur, Pargana Patti, in the District of 
Partabgarh, were held of him by the defend, 
ants in the right of statutory tenants; that 
under a registered deed of relinquish- 
ment dated the 2l8t of October 1924 the 
defendants relinquished their tenancy rights 
in the plots in suit in favour of the plaint- 
iff; that on such relinquishment the plaint- 
iff entered into the possession of the plots 
and that in spite of the relinquishment 
and the delivery of poseession the defend- 
ants continued in actual cultivation of 
the plots of land. Hence this suit with the 
relief of possession in respect of those 
plots. It is not necessary for the porpose 
of this appeal to state in detail the line 
of defence adopted by the defendants. 

The lower Appellate Court has found that 
the deed of relinquishment of the 2l8t of 
October 1924 was executed by the defend- 
ants and it has further found that the 
defendants never surrendered posseseion of 
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the plots in suit in spite of the deed. The 
Ocurt held that the relinquishment was 
ineffectnal in law if there was no surrender 
of possession accompanying it and as there 
was no such surrender in the present case 
the plaintiS’s suit failed. 

In second appeal the only point for 
decision is as to whether the view of the 
law taken by the lower Appellate Court, 
that relinquishment in writing without 
surrender of posseseion on the part of a 
tenant does not constitute a su£5c lent right 
in the landlord to recover possession of 
the plots in question by means of a suit in 
ejectment, is correct. 

So far as the decisions of the late Court 
of the Judicial Commissioner and of the 
Chief Court are concerned they all seem 
to have gone one way in holding that a 
relinquishment by a tenant without sur- 
render of possession is inefft c'.ual— See 
BibiSaidunnisav. Faiyaz Hasan (1)-, Nand 
Ram T. Cheddi Lai (2) and Mindai v. 
Sajjad AH (3). There is also decision of 
the Board of Revenue, Sristi v. Bamdeo 
Rai (4), which tends in the same direction. 
In a case decided by Mr. (afterwards Sir 
Edward) Ohamier, Binda Prasad v. 
Rajindra Prasad (6), there is a dictum 
that a tenant may relinquish bis tenancy 
in favour of the landlord “in any manner 
and at any tinae by agreement with him.'* 
Mr. .^dha Krishen, Lounsel for the plaint- 
iff, cites this dictum as an authority in 
support of the view that a bare agreement 
between the landord and the tenant suffices 
to effectuate a valid reliaquisbment of 
tenancy. 

We are of opinion that that dictum has 
not this effect. In that case no question 
arose of the nature which has arisen in 
the present case and it was found as a 
matter of fact that the tenant had sur- 
rendered posseseion of his agricultural 
holding. 

It appears to us that it cannot be doubted 
that the policy of the Oudh Rent Act 1886, 
is to keep the relationship of landlord and 
tenant subeisting ii spite of either or 
both of them and that it can be termi* 
nated only in the manner provided by 

(1) 69 Ind. Cas. 97; 9 O. L. J. 319; 4 U. P. L. R. 
(O.) 76; A. I. U. 1923 Oudh 1. 

(2; 108 Ind. Caa. 466; 4 O. W. N. 955: A I. R. 1927 
Oudh 512. 

(3)124 Ind. Caa. 366; 6 O. W. N. 1094; 13 R. D. 
865; A. I. R. 1930 Oudh 69; Ind. Rul. (1930) Oudh 

^^m4R.U.303 

( 8 ) 10 0 . 0 . 286 . 
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that Act. Section 4 (1) of the Act is as 
follows : — 

"Nothing in any contract made between a land- 
lord and a tenant before or after the passing of this 
Act shall entitle a landlord to eject a tenant or 
enhance his rent otherwise than in accordance with 
the provisions of this Act as amended by the Oudh 
Rent (Amendment) Act, 1921." 

Section 52 is as follows: — 

"No tenant shall be ejected otherwise than in 
accordance with the provisions of this Act." 

These two seciions clearly indicate that 
an efTectual ejectment of a tenant can only 
take place when the procedure with refer- 
ence thereto as prescribed by the Act has 
been adopted and this will be so in spite 
of any agreement between the landlord 
and the tenant to the contrary. Then the 
Act proceeds to provide remedies both to 
the tenant and to the landlord for deter- 
mining the tenancy. Under s. 20 

"a tenant shall continue liable for the rent of his 
holding unless on or before the fifteenth day of March 
in any year he gives to the landlord or to the 
recognised agent of the landlord notice of his desire 
to relinquish the land and relinquishes it accord- 
ingly." 

This is the mode of relief granted 
to the tenant in case he desires to 
relinquish his holding. It may be em- 
phasized that the section lays down two 
requisites for such a result to ensue: 
(1.) That the tenant shall give a notice in 
writing of his desire to relinquish and (2) 
that he relinquishes it accordingly. It 
follows that mere expression of the desire 
to relinquish is not enough even in work- 
ing out the procedure of relinquishment 
under the Act. Corresponding to this 
relief provided in favour of the tenant s. 
53 gives the landlord right to eject a 
tenant by notice or by suit as the case may 
be. If such a notice is served the tenant 
may either contest it by instituting a suit 
or may not contest it at all. In the latter 
case under the provisions of s. 59 his tenancy 
of the land in respect of which the notice 
has been served shall cease and s. 60 en- 
ables a landlord in cases falling under the 
preceding section to obtain the assistance 
of Court to eject a tenant. All the pro- 
cedure which a landlord may adopt for the 
purposes of obtaining the ejectment of a 
tenant is summed up in cl. (4) of s. 108, 
which provides for a suit by a landlord 
for the ejectment of a tenant. 

It was argued by Mr, Radha Kiishen 
that a relinquishment by a tenant of his 
agricultural holding is a transfer of bis in- 
terest in the land and may be enforced 
under the ordinary procedure of law. There 
are two answers to this argument. One 
is that such a transfer is prohibited by s, 
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6 (i) of the Transfer of Property Act. 
This was so held by a Bench of the late 
Ooart of the Judicial Oommisaioaer in 
Jang Bahadur v. Rae Raja (6), and we think 
it we may eay so, rightly. The second 
answer is that the interest of a tenant in the 
land is no more and no less than a posses* 
sory interest and if possession is not de- 
livered it is difficult to characterise such a 
transfer as atransfer of that interest. We 
are therefore of opinion that the decision 
of the Court below is correct 

The appeal fails and is dismissed with 
costs. 

R. L. Appeal dismissed. 

( 6 ) 7 0 . 0 . 265 . 


OUDH CHIEF COURT. 

Execution of Decree Appeal No. 14 of 1931. 

October 1, 1931. 

Razaand Bishbshwab Nath Srivaatava, JJ. 

Thakurain 8UKHRAJ KUER 

AND ANOTHBB — ObJBOTOBS — ApPHLLANTS 
tersus 

Raja HARNAM 8INQH— Deorbh- 
Holdbb — Rbsfondbnt. 

Civil Procedure Code {Act V of 190S), s. 60 (c), 0. 
XXI, r. 6 k — * Agriculturist', meaning of — Exemption 
when available — Proclamation of order — Proclamation 
not by beat of drum hut only by loud voice, legality of. 
There is sufficient compliance with the provisions 
of O. XXI, r. 54, O.P, 0., where owing to resistance 
offeied on behalf of the judgment-debtor and 
holding out of threat to use force if the order is 
reclaimed by beat of drum, the process server 
oes not make the proclamation by beat of drum 
and proclaims the order in a loud voice at the 
place adjacent to the property in dispute, [p. 335, 
col. 2.] 

The term ‘agriculturist’ is used in s. 60 (c), Oivil 
Procedure Code, to denote a person making his 
living by tilling the soil, in other words, whoso 
sole means of livelihood is gained by cultivating 
land and does not necessarily mean a person who 
works with his hands. It includes a small holder 
of the land who tills the soil but not a largo 
landed proprietor even though his sole income is 
derived from land, \ihid.'] 

The property of tho agriculturist to be exempt 
under s. 60 (c) must be shown to have been 
occupied by nim as such for purposes of agri- 
culture, that is, in order to enable the owner or 
occupier to cultivate tho land. [p. 336, col. 1 J 

Application for revision from an order 
of the Sub* Judge, Bahraich 

Meesre. Ghulam Hasan and //tifcftar 
Husain^ for the Appellants. 

Mr. Hyder Husein, for the Respondent. 

Judsmeiit. — This is a judgment- 
debtors' appeal from an order dismissing 


the objections filed by them in an exaoutioa 
case. 

The facts of the case are sufficiently set 
out in the judgment of the learned Subor- 
dinate Judge and they need not be repeat- 
ed in thii judgment The appellants’ 
learned Counsel has pressed the appeal 
upon two grounds only : — 

(1) The judgment-debtors’ property was 
not attached in accordance with the pro- 
visions of O XXI, r.51 of the Code of Civil 
Procedure as the order was not proclaimed 
by beat of drum. 

(2) The property in dispute belongs to 
the judgment-debtors as agriculturists and 
80 it is not liable to attachment and sale. 

We think there is no substance in this 
appeal. It is true that the order was not 
proclaimed by beat of drum but the judg- 
ment debtors themselves are responsible for 
this as resistance was offered on their behalf 
and threat was held out to use force, if the 
order were proclaimed by beat of drum. 
When the process-servers could not thus 
get the order proclaimed by beat of drum 
they proclaimed it by loud voice. “Under 
O, XXI, r. 54 the order shall be proclaim- 
ed at some place on or adjacent to such 
property by beat of drum or other custo- 
mary mode”. We think the fact that the 
order was proclaimed in a loud voice at 
the place adjacent to the property in dispute 
must in the circumstances of this case, be 
regarded as suffijient compliance with tho 
provisions of O. XKI, r, 51 Code of Oivil 
Procedure. The learned Subordinate Judge 
has examined the evidence on this point 
carefully. We think became to a correct 
conclusion upon the evidence and his finding 
should be accepted. 

The next question is whether the property 
in dispute is not liable to attachment and 
sale under s. 60(c) of the Code of Oivil Pro- 
cedure. 

The learned Subordinate Judge has 
found that the judgment-debtors (objectors) 
are not really agriculturists by profession 
and do not occupy the building in dispute 
in that capacity. As pointed out in the 
case of Muthuvenkatarama Reddiar v. TAe 
Official Receiver of South Arcot (1). 

“The term is used ’agriculturist’ iu s. 60 (c) of tho 
Code to denote a person making his living by tilling 
tho soil, in other words once whose sole means ef 
livelihood is gained by cultivating land and does not 
necessarily mean a person who works with his lands. 
It includes a small holder of the land who tills the 
soil; but not a large landed proprietor even though 
hia solo income is derived from land. The property 

(1) 92 Ind. Gas. 398; 49 M. 227; 50 M. L. J. 90; A. I. 
R. 1926 Mad. 350. 
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of an agriculturist to be exempt under cl. (c) of s. 
60 of the Code must be shown to have been occupied 
by him as such for purposes of agriculture that is in 
order to enable the owner or occupier to cultivate 
the land.” 

We agree with the view taken in that case. 
The result is that the appeal fails and must 
be dismissed. 

Hence we dismiss the appeal with costs. 

R. L. Appeal dismissed 


OUDH CHIEF COURT. 

Privy Council Appeal No. 16 of 1931, 

Civil Miscellaneous Application No. 537 
of 1931. 

November 26, 1931. 

Wazir Hasan, C. J. and Kaz4, J. 

Sir HUKUM OHAND KA8LIWAL and 
another — Appellants 
versus 

Messrs RADHA KISSEN-MOTI LAL 

OHAMARIA AND OTHERS — Respondents 

Civil Prooedure Code (Act V of 1908), 0. XLV, r. 7 

(i) — Time for giving security, extension] of-^Povoer 
si High Court. 

The Chief Oourt has no jurisdiction to extend the 
time fixed for giving security under cl. (b) of sub-r. 
(1) of r. 7, 0. XLV, Civil Procedure Code, 
Ashiq Ali v. Arjumun^unnissa (2), Bam Dhan v. 
Frag Narain (3), Kachi Reddi v. Saki Reddi (4), J. N, 
Surty V. T, S. Chettyar Firm (5), and Sri Kamala 
Kanta Singh y. Bindhumukhi Dassi (6) relied on 
Nilkanth Balwant Natuv. Shri Satchitanand Vidya 
Narsinha Bharat (1), dissented from. 

Mr, S. C. Das, for the Applicant. 

Messrs. H. K, Ghosh and K.P, Misra, lor 
Opposite Party. 

Judgment. — In these cases certificates 
lor leave to appeal to His Majesty in Council 
from a decree of this Court were gianted 
on the 15th of September 1931. Both the 
periods of time prescribed by r. 7 of O. 
XLV of the Code of Civil Procedure 1908 
have expired but the security required by 
cl. (1) of sub-r. U) has not been furnished 
by the applicants. The applications before 
us have been made with a prayer that time 
may be extended to furnish the required 
eecurity. The question which has arisen 
lor decision is as to whether the Court has 
IKJwer to extend the time. In support of 
the applicants’ contention reliance is placed 
on a Full Bench decision of the High Court 
at Bombay in Nilkanth Balwant Natu v. 
Shri Satchitanand Vidya Narsinha Bharat 
(1). The decision in that case is contrary 

(1) 101 Ind. Oas. 555 51 bom 430; 29 Bom. L. K. 352; 

ALK.m? Bom.2l7. 


to the uniform practice of this Court. The 
point was expressly decided so far back as 
1922 by the late Court of the Judicial om- 
missioner of Oudh in Ashiq Ali v. Arjumun- 
unnissa (2), and the inter r rotation placed 
on r. 7 in that case has been accepted as 
correct and acted upon by the Chief Oourt 
also. The latest decision of our Oourt was 
given in the case of Tirbhawan Dutt v. 
Someshwar Dutt (Privy Council Appeal 
No. 1 of 1931, decided on the 26th of March 
i931). The appellant who failed to obtain 
an extension of time in the case just now 
mentioned afterwards made an application 
before their Lordships of the Judicial 
Committee for special leave to appeal. The 
leave was granted but in granting the leave 
their Lordships of the Judicial Committee 
did not indicate that the interpretation 
which this Oourt had placed on the langu* 
age of r. 7 (1), of 0. XLV of the Code of 
Civil Procedure was incorrect. Indeed the 
whole of our order is quoted in the order 
in Council dated the 23rd day of July 1931. 

The view which we now take and have 
taken on previous occasions is supported by 
the decisions of High Courts at Allahabad, 
Ram Dhan v. Prag Narain (3), at Madras 
Kachi Reddi v. Saki Reddi (4), at Ran goon 
J. N. Surly v, T. S. Chettyar Firm (o), and 
at Patna Sri Kamala Kanta Singh v. Bind^ 
humukhi Dassi (6). Except the Bombay 
case to which reference has already been 
made, there is no reported case of any other 
High Court, so far as we are aware, in sup- 
port of the interpretation sought to be 
placed by the applicants in thesB cases. 
Accordingly we hold that we have no 
jurisdiction to extend the time for giving 
security and dismiss these applications 
with costs. The certificates granted to these 
applicants will be cancelled. 

N. K. & A. Application dismissed. 

(2) 70 Ind. Oas 937; 25 0. 0. 254. 

(3) 65 Ind. Oas. 249; 44 All. 216; 20 A. L. J. 13; 
A.I. R. 1922 All. 43. 

(4) 74 Ind. Oas. 703 A. I. R, 1924 Mad. 44; 18 L. W. 
29; (1923) M. W. N. 510. 

(5) A. 1. R. 1926 Kang. 2C.5. 

(6) 123 Ind. Caa. 769; Ind Rul. (1930) Pat. 369; A. I. 
R. 1929 Pat. 431. 



337 


19d2 dKATHU NAMBUEV. 

MADRAS HIGH COURT. 

Civil Revision Petition No. 207 of 1931, 
August 19, 1931. 

OoEQBNVBK, J. 

ALWAR AIYANGAR — Pliintiff — 
Petition BE 
versus 

SUBRAMANIA DIKSHATHAR and 

OTHBBS — DbPBNDANTS— RbSPONDBNTA. 

Civil Procedure Code (^Act V of 1908) ^ 0. XXXVIII ^ 
Tr. 7, S — Garnishee proceedings — Attachment of debt 
— Investigation into its existence — Procedure. 

When a Court has attached a debt either before 
judgment or in execution of a decree it is not open 
to the Court to determine whether the debt is ac- 
tually due or not. After attachment only two courses 
are open to it, either to sell the debt or to appoint 
a receirer for its realisation. Chidambara Patter v. 
Ramasamrj Patter (1), distinguished. Ma Saw Yin v. 
Hockto (2) and Maharaja of Benares v. Patraj 
Kunwar (3\ followed. 

Petition under s 25 of Act IX of 18b7, 
prayiag the High Coart to revise the judg- 
ment and order of the Court of the Diatrict 
Munsif of Tenkasi, dated the 25th of 
AuguBt, 1930, and made in 1. A. No. 137 of 
1930, in 8 0. 8. No. 509 of 1930. 

Mr. K. V. Sesha Ayyangar, for the Peti- 
tioner. 

Mr. S. Nagaraja Ayyar, for the Respon- 
dents. 

Judgement. — The question which arises 
in this case is whether a Oourt attaching 
a debt either before judgment or in ex- 
ecution can enquire into the truth or the 
existence of the debt. The attachment in 
the present instance was made before 
judgment on an application hied on 
the same day to the plaint. But I 
cannot find that it makes any diff- 
erence whether such an attachment was 
made before judgment or in execution 
of the decree and it appears to me that rr. 7 
and 8 of O. XXXVIII, Civil Procedure Code, 
show that the Court has the same powers 
in the one case as in the other. There 
is no authority arising in this Court upon 
this point. The Full Bench decision in 
Chidambara Patter v. Eamatamy Patter (1) 
related to a disputed title to a debt, which 
it was held could be investigated under the 
old section of the Code now corresponding 
to O. XXI, r. 53 This decision does not 
deal with the question of investigating the 
actual existence of the debt itself. There 
are however two cases upon this point de- 
cided by other High Courts: Ma Saw Yin 
v. Hockto (2) and Maharaja of Benares v. 

(1) 27 M. 67; 13 M. L. J. 467 (F. B.) 
m 97 Ind. CaH. 247. 4 R, 100; A. I. R. 1926 

Rwg. 175. 
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Patraj Kunwar (3). Both the Rangoon and 
the Allahabad High Courts have held that 
it is not for the Coart to determine whe- 
ther the debt is actually due or not. It has to 
attach the alleged debt and thereafter there 
are only two courses open to it, either to 
sell the debt or to appoint a Receiver to 
realise it. In this state of the case law I 
propose to follow these deoisions and to 
hold that there is no provision of law in 
force at present according to which the 
Court can invcEtigate the ezietence of an 
alleged debt which it attaches. I am in- 
formed that the Allahabad and Rangoon 
High Courts have now framed rules relat- 
ing to garnishee proceedings such as have 
been framed on the Original Bide of this 
High Oourt but we have no such roles for 
the other Courts of this Presidency. 

I was in some doubt whether I should 
interfere in the circumstances of the present 
case but it seems to me that the Oonrt has 
clearly exercised a jurisdiction which it 
did not possess and that the decree-holder 
is entitled to have matters restored to the 
position in which they stood before the 
petition was dismissed on the 25th Augnet, 
1930. 

1 accordingly allow the petition, set aside 
the District Mnnsif’s order and direct him 
to proceed with the application according 
to law. The petitioner will get bis costs 
in this Oourt. 

N 8 Ab. l Petition allowed. 

(3) 28 A. 262; A. W. R. (1905) 277. 


MADRAS HIGH COURT. 

Civil Revision Petition No, 889 of 1928. 
August 4, 1931. 

OUBOBNVBN, J. 

OHANQAT OHATHU NAMBIAR— 

DePBNBANT — PBriTIONHE 
versus 

OHANQATODAYOTH KUNHIRAMAN 

NAMBIAR— Plaintiff— Rbspondbnt, 

Mortgage — Mortgagee bound to pay particular sum 
as revenue — Enhancement of revemto — Liability of 
mortgagee. 

Where according to the terms of the mortgage- 
deed the mortgagee is to pay the mortgagor “at the 
rate of R8.6 being the proportionate" Qovemment 
Revenue for the land and the assessment is enhanced 
subsequently, the burden of enhancement, in the 
absence of a contract to the contrary, 
falls on the mortgagee inasmuch as the 
bond defines clearly what the Rs. 6 signifies. 
Abid Hussain Khan y.Kanu Fatima (1), followed, 
Vo^teva Hollar. Mohaiala liao (2), Krishnier v. 
Arappuli Iyer (3) and Panigatan Kanaran r. 
Raman Nair (4), referrsdto, Mati Lai r. Darjeeling 


138-22 
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Municipality (5) and KunckuMenon v. Narayanan 
Ezhutessan (6), distinguished. |p. 338, col. l.J 

Pelilion underB. ^5 of Act IX of 1887, 
praying: the High Court to revise the dec- 
ree of the Court of the District Munsif, 
Oannancre, dated the 6th of January, 
IL'28, andpftflsertin 8. C. 8. No. 1204 of 1927. 

Mesere. 0. T. G, Nambiar and A. 
Achuthan Nambiar^ for the Petitioner. 

MesFTP. N, Govindan and K. Kuttikrishna 
Menon, for the Respondent. 

Judgement —I think on the merits that 
the learned District Muneif has come to a 
right dccieion. He has bound that the 
defendantas mortgagee is liable on the 
terms of Ite rccument to pay the enhanced 
fisaesement. Several cases originating in 
this Court have been cited with regard to 
the effect of such provisions in mortgage 
documents, but I do not think I need go 
further than the Privy Council decision in 
Abid Hussain Khan v. Eaniz Fatima (1) 
which makes it clear that in the absence of 
a contract to the contrary it is the mort- 
gagee who is liable to pay any enhanced 
eissessment. This case is noticed by Phil- 
lips, J., in Vasteva Holla v. Mahabala Jiao 
(2) together with two earlier cases, Krishnier 
V. Arappuli Iyer (3) and Panigatan 
Kanaran v. Raman Nair (4) which were 
in a somewhat contrary sense. That being 
BO, we must lead the provisions of the mort- 
gage bond in the light of the ganeral 
liability which the law would cast upon the 
mortgagee. The bond states that the mort- 
gagee will pay the mortgagor “at the rate 
of Rs. 0 being the proportionate Govern- 
ment revenue for the land”. Inasmuch as 
it defines specifically what the Rs. 6 is to 
signify it is distinguishable from the two 
cases: Mati Lai v. Darjeeling Munici- 
pality 18 Ind. Cas 844] (5) and Kunchu 
Menon v. Harayanan Ezhutessan (6) which 
recited only a fixed sum. It may very 
well be taken, therefore, to mean that 
the mortgagee was to pay the propor- 
tionate Government Revenue for the land, 
which at that time was Rs. 6. However 
that may be, as i have taid, I think the 
mortgagee must bear the burden of the 
doubt occasioned by any ambiguity in the 


(1) 80 Ind. Ciis. 1019. 46 A. 269; 19 L. W. 703; A. I 
K* 1924 P. C. 102, 10 O A. L. U. 281; 22 A. L. 
J* 184; 34 M. L. T. 78; 27 O. O. 72; 11 
O* L.J. 127; f 1924) M W. N. 657; 29 0. W. 214; 51 
^A 157;!.. K. 5 A. (P. C.) 2l2; 1 O. W. N. 83 (P. 

(2) 91 Ind. Cad 943; AJ. R. 1926 Mad. 405. 

(3) 14 M. 1j. j. 488. 

(4) 17 M. L.J. 517. 

l5) 18 Jud. Cas. 844; 17 0. L. J. 167. 

(6) 26 Ind, Om. 641; 16 L. T, 317. » 


mortgage document and I cannot therefore 
say that the learned District Munsif has 
come to a wrong conclusion that he and not 
the mortgagor is liable for this enhance- 
ment. 

It is then urged that the decision in a 
previous suit O. S. No. 791 of 1916 rcrdeis 
the matter res judicata. It is true that 
the Court in that suit found, when the 
plaintiff sued the defendant for some earlier 
amounts, that the latter was liable for the 
assessment only at the old rates. The 
District Munsif has declined to hold the 
matter res judicata on several grounds, the 
only one which need be noticed being that 
the subject matter is not the same, the 
claim in the present suit arising subsequent 
in point of time to that in the prior one. 
For the respondent Broken Hill Proprietary 
Co. V. Broken Hill Municipal Council (7), a 
Privy Council decision originating in 
Australia and relating to the valuation of a 
mine in successive years for purposes of 
taxation has been cited. But I am not clear 
that that can fairly be regarded as a paral- 
lel case. While in that case the only pro- 
vision common to the series of operations 
was a provision of law, here we have a 
document which has to be construed equal- 
ly in the earlier case and in the later. On 
the other band, 1 cannot find in the case 
relied on by the petitioner, Bader Bee v. 
Habib Merican Noordin (8) any such 
principle enunciated as can be applied to 
the circumstances of this case. I should in 
any event be indisposed to disturb the 
finding of the learned District Munsif upon 
this ground, because it seems clearithat the 
earlier decision is based upon an erroneous 
view of the law and, therefore, to sub- 
stitute it for the present one is hardly the 
function of a Court sitting in revision. 
For these reasons 1 decline to interfere with 
the decree and dismiss the Civil Revision 
Petition with costs. 

N. B. & B. L. Petition dismissed. 

(7) (1926) A.C. 94. 

(8) (1909) A. 0. 615; 78 L, J. P. C. 161; lOl L. T. 
161 . 

MADRAS HIGH COURT. 

Second Civil Appeal No, 334 of 1927. 

August 18, 1931 

W.-1.LBK ANi> KbISUNIN PaNDaLaI, JJ. 

blVASAMI ODAYAK— Defendant— 
Appellant 
versus 

0. R. 8UBRAMAN1A AIYAR-Plaintipp- 
Rbbpondbnt. 

Provincial Intolveney Act (Y of 1920), «. 52^ 
—Application to imTnovablt pro^rty— 'Btttivcr 
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indide s ad iaterim Receiver — Application for stayQeiver subsequently applied to have the 
SrS'XrS “••?« "!■<»;. hi. .ppHcation reiacted 

Receiver's rights oy the executing Court, but was allowed by 

Section 52, Provincial Insolvency Act, as now amend- the District Judge, whose Order was, how- 
ed contemplates the presentation of an application ever, set aside by the High Court in a de- 

Cision which is reported as Subramania 

stage that IS to say after an insolvencj’ petition has .. i • m • 

been admitted At that stage the only Receiver that Aiyav V. The Official Reeeiver^ Tanjore (1). 
can be in existence for the purpose of applying is an The Court held that the Receiver referred 
interim Receiver. Mahasukh v. Valibhai (2), referred to iu B. 52 of the Provincial Insolvency Act 

TaTforeaC^s^^nJtiZ 

Section 52 applies to all kinds of property undar Cation and that no application under that 
attachment by a Court. Haranchandra Chakravarti Section on the part of an interim Receiver 


V. Jay Chand (3), followed. | i6id.] 

Where an insolvent’s property is attached in execu- 
tion of a decree before he applies for insolvency, and 
on his insolvency application being admitted the ad 
interim receiver applies for stay of sale, the executing 
Court should stay the sale and direct the delivery 
of possession to the Receiver. If the sale takes place 
in spite of Receiver application for its stay, he is iK t 
bound to recognise the title of the auction-purchabei . 
[p. 340, col. IJ 

Appeal against the decree of the Court of 
the Subordinate Judge, Kumbakonatn, in 
A, Ss. Nofl. 47 and 65 of 1926, preferred 


would lie. With great respect, we must ex- 
press our dissent from this view. Section 
52, as now amended, contemplates the pre- 
sentation of an application, not as it used 
to do after adjudication, but at au earlier 
stage— that is to say, after an insolvency 
petition has bean admitted. At that stage, 
the only Receiver that can be in existence 
for the purpose of applying is an interim 
Receiver. In a case reported as Mahasukh 
V. Valibhai (2), an application had been 


against that of the Court of the Die- presented under s. 52 by an interim Re- 
trict Munsif, Kumbakonam, in 0. S No. 373 ceiverand no one seems even to have argu- 
of 19x2. ei that it was not maintainable for the 


Messrs. T. M. Krishnaswamy Ayyar and 
C. A. Seshogiri Saatri, for the Appellants. 

Mr B. Sitarama Rao for Messrs, K. R. 
Rangaawami Ayyangar and S. Rangaraja 
Ayyangar, for the Respondent 

Judgr^ient* — The appellant in this case 
is a person who took a lease of an insolvent’s 
land from an OflScial Receiver. The re- 
spondent parchased the land in execution of 
a decree passed against the insolvent and 
his sons and he sued to recover the value of 
the crops removed from it by the appellant. 
The facts and dates are these. The Und 
was attached in execution and proclaimed 
for sale, the sale being fixed for 30th Sep • 
tember, 1920. On 23rd the insolvent applied 
to be ad j udicated and on 28th the Official 
Receiver was appointed interim Receiver. 
Two days later he moved tne Court under 
B 52 of the Provincial Insolvency Act to 
adjourn the sale. He did not, in terms, ask 
for possession of the land to be delivered 
to him, but, as he wanted the sale to be 
adjourned so that he himself might sell, such 
a request on his part may be implied. The 
Court refused the adjournment and the sale 
was conducted. Oa 23rd October the Re- 
ceiver asked the Oourt not to confirm the 
sale, but his prayer was again refused. On 
15th December the insolvent was adjudi- 
cated and the Official Receiver proceeded 
to lease his land to the appellant, after 
which the respondent obtained symbolical 
delivery from the Court. The Official Re- 


reason that no interim Receiver could ap- 
ply. Tne truth is that s 5i, in its present 
form, is entirely out of place under the 
heading “Effect of insolvency (ii other 
words, of adjudication) on antecedent 
transactions”. Before amendment, it came 
properly under that heading. Now it is 
concerned with appli3ationB presented at 
au earlier stage. Mr. Sitarama Rao seeks 
to support the High Oourt’a order on an- 
other ground that s 52 does not apply to 
immovable property, which cannot be said 
to be “in the possession of the Court”* 
Were the matter res integra, we should be 
inclined to accept his argument In India 
land is attached not by seizure, but by 
means of a prohibitory order and it is diffi- 
cult to understand how, while it remains 
in the physical possession of the judgment- 
debtor or of a third party, it can be said 
also to be in the possession of the Court. 
There is, however, plenty of authority — for 
example, Haranchandra Chakravarthi v. 
Jay Chand (3), for the view that the section 
applies to all kinds of property under at- 
tacnment by a Oourt and we do not pro 
pose to dissent from it. The result, then, 
is that, on the application of the interim 
Receiver, the executing Oourt should at 

(1» 93 Ind. Cas. 877; 50 M. L. J. 665; 23 L. W. 300; 
A. I. R. 1926 Mad. 432. 

(2) 109 Ind Oas. 153; 30 Bom. L. R. 415; A. I. R. 
1928 Bom. 177. 

(3) 123 Ind Oaa. 737; 57 0. 122; A. 1. R. 1929 (JaJ 
524; Ind Rul, (1231) Oal. 369. 
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ODoe bavd stayed the sale and directed de- 
livery of poeeessiou to him, the eeciioa 
being pexemptoiy in its terms. The sale, 
has, however, been confirmed by a Bench, 
of this Oonrt and, even if it could be set 
aside, no one is asking for it to be set 
aside. But it is important to define the 
true legal poailion, which has some bearing 
on the appellant’s plea of hona fidea. It is 
not disputed that he paid rent to the 
Ofifioial Receiver or that he deposited part 
of it in Court under O XXI, r. 46. Under the 
circumstances, we do not consider that he 
should be asked to pay twice over. Hie 
payments to the OfiScial Receiver seem to 
have been made hona fide and to be valid 
under s. 50 of the Transfer of Property Act. 
The Official Receiver was quite justified in 
declining to recognise the title of tho auc- 
tion-purchaser under a sale that should 
not have taken place or been confirmed by 
a Court, which was required peremptorily by 
the’Statute tostayils hand and to transfer the 
attached property to the Receiver, As re- 
gards the deposit under O. XXI, r. 46, the 
law allowed it and it can hardly 
be described as mala fide. The final argu- 
ment is that the Receiver was not entitled 
to possession of the eons’ shares and the 
plea otbona fidea could not be sustained in 
regard to them. As to that, the law at 
that time was not settled and there was 
some doubt whether the sone’ shares also 
did not vest in the Receiver, Apart from 
that, it is clear that the auction-purohaser 
himself was not entitled to anything but 
symbolical possession. If he has a legal 

S rievance at all, it is against the Official 
Receiver, who has received payment from 
his lessee. 

We allow the second appeal and dismiss 
the suit with costs throughout. 

N. 8. & B, L. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1857 of 1827. 
March 16, 1931. 

Raubbau, J. 

APPAbAMI PIlLAI— Dbfsndant 
— Appellant 
teraua 

RAMU Tl* VAK — PLiiNTjPF 
— Respondent, 

Evidence Act (1 of 1S72}, a. 3i~Recital in deed of 
gift reapectxng prior gift, adniaaibility of~Trust— 
Truateeahip ctmferred on certain persona and his heirs 
^Truat not accepted by trustee— E-ffect on ’heirs— 
Tniattt taking attitude adverse to trust, e-ffect of. 


BAUD TBUE. 136 1. 0. 

A recital in a deed of gift by a widow that the 
gift had been already made by her deceased 
husband and that she is simply executing a formal 
document to give effect to that gift in consonance 
with the oral direction of the deceased is admissible 
in evidence as evidence in respect of gift by the 
deceased [p 341, col. 1.] 

Even where a trusteeship is conferred upon a 
person his sons and grandsons, the estate does not 
descend on sons and grandsons of such a person 
where he has not accepted the trust in his life, 
[p. 342, col. 2.1 

Where the heirs of a trustee take up an attitude 
adverse to the trust and support the adverse claim 
of the opposed party, they cannot be deemed to have 
accepted the trust [ibid.] 

Appeal sgaiust a decree of the District 
Court of West Tanjore at raujore, in A. 8. 
No. 88 of 1926, preferred against that of 
the Court of the Subordinate Judge, 
Tanjore, in O. 8. No. 1 of 1924. 

The Advocate General and Mr. Rama- 
murti Ayyar, for the Appellant. 

Mr. A. V, Viswanatha Sastri, for the 
Respondent. 

Judgment— This second appeal arises 
out of a euit by one Ramu Tevar to recover 
certain pioperties of which he had been 
appointed trustee by tbeir owner Nilambal 
Achi who endowed them for puja and other 
purposes of 8ri Sundaramurtbi Swami. 
Nilambal Acbi died on the 28tb of May, 
1823. The plaintiff alleges that he was 
managing the properties on behalf of 
Nilambal Achi during her life time and 
continued to be iu posaessiou after her 
death. He leased them to the 3rd defend- 
ant on the 9tb of June, 1923. Defendants 
Nos. 1 and 2 prevented the 3rd defendant 
from obtaining possession. They : claimed 
to be reversioners to the estate of Nilambal 
Aebi’s father Appa Pillai, after Nilambal 
Achi’s death. But the 2Dd defendant Bold 
his share of the property to the let defend- 
ant and has no further interest in this suit. 
The 1st defendant contended that on Appa 
Pillai's death bis two widows, Thayyamu- 
thu Acbi and Kamalathachi, aucceeded to 
his estate, that after their death the estate 
devolved upon their daughters, Nilambal 
Acbi and Palanivelu Achi, and after the 
death of Palanivelu Acbi, Nilambal Achi 
became the sole owner and that on her 
death on the 28th of May, 1823, defendants 
Nob. 1 and 2 the revereioners, became 
entitled to the property. The plaintiff 
meets this case by relying upon a gift of 
the suit property by Appa Pillai to Nilam- 
bal Acbi at the time of her marriage. Both 
the lower Courts have decreed the plaintiff’s 
suit. The 1 at defendant appeals. 

The first point, therefore, that arises in 
this second appeal is whether the gift to 
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Nilatnbal Achi by Appa Pillai wau true. 
One important evidence of this gift is Ex. 
M*2 which is a deed executed by Thayya- 
muthu Achi on the 20th of September, 1879, 
in which she recites the gift by her hue- 
band and herself to Nilambal Aihi as 
stridhanam at the time of the marriage and 
purports to execute a formal conveyance in 
pursuance of the oral directions of her 
husband. The learned Advocate- General 
who appears for the appellant contends that 
the recitals in Ex. M-2 are not admissible 
in evidence. He relics on the decisions in 
Brij Lai Y. Indar Kunwar (1), Hari Kishen 
Bhagat v. Kashi Pershad Singh (2) and 
Banga Chandra Dhur Biswas v. Jagat 
Kishore Acharjya Chowdhuri (3). These 
are all decisions of the Privy Council and it 
is laid down in these cases that where a 
widow effects an alienation for alleged 
necessity, recitals of existence of such 
necessity in the document itself are not 
evidence of the existence of the necessity. 
In Brij Lai v. Indar Kunwar (1), it is laid 
down : — 

“Recitals in mortgages or deedii of sale with regard 
to the existence of necessity for the alienation have 
never been treated as evidence by themselves of the 
fact. And it has been repeatedly pointed out by this 
Board that to substantiate the allegation there must 
be some evidence aliunde,'" 

The use of the words “by themselves’ 
shows that the rrritals are not inadmissible 
in evidence and the effect of the observation 
is merely that without other evidence they 
are not enough to prove the necessity. The 
judgment of the Privy Council makes no 
reference to s. 32 of the Indian Evidence 
Act. Prom the report of the case in 
Brij Lai v. Indar fsCunu;ar(l),it appears that 
Sir E. Richards K. C , the lea’-ned Counsel 
for the appellant, relied on s. 32 of the 
Indian Evidence Act, but none of the 
reports shows that there was any admission 
in the mortgage deed or sale deed which 
would be strictly covered by s. 32 of the 
Evidence Act, in Hari Kishen Bhagat y. 


("l) 23 Ind. Oas. 715; 36 A. 187 at p. 193; 26 M. L. 
J. 442; 18 0. W. N. 649; 12 A. L. J. 495; 19 0. h J. 
469; (1914) M. W. N. 405; 15 M. L. T. 395; 16 Bom. 
L. R. 352; 1 L. W 794 (P. 0.) 

(2) 27 Ind. Cas. 674; 42 1. A 64; 42 C 876; 2 L. W. 

219; 17 M. L. T. 115; 19 C. W N. 370; 13 A. L J 223- 
21 C. L.,T. 225: 28 M. L. .7. 565; 17 Bom. L. R, 426- 
(1915) M W.N. 511(P.O) 

(3) 36 Ind. Cas. 420; 43 1. A. 249; 44 C. 186- 4 L 
W. 458: 20 M. L. T. 335.,3l M L, J. 563: (1916) 2 M. 
W. N. ?36; SBom.L R.868, 24 C L. J.487: 1 P. h 
W 1; 21 0. W. N. 225; 10 Bur, L. T. 177 (P. 0.) 


Kashi Pershad Singh (2) it is observed: 

“To be valid as against the reversioners, or to affect 
their reversionary rights, a charge created by a 
Hindu widow or an alienation effected by her can be 
supported only by proof aliunde that such debt was 
contracted or such alienation was made for valid and 
legal necessity etc." 

No reference was made to s. 32 of the 
Evidence Act either in the argument or in 
the judgment. It must be assumed that 
the recitals iu the doenmeut concerned in 
that case were not covered by s. 32. The 
same remark applies to the decision iu 
Banga Chandra Dhur Biswas v. Jagat 
Kishore Acharjya Chowdhury (3) and to 
Marimuthu Pillai v. Velu Pillai (4;. 
The decision in Ramachandrayya v. 
J anakiramayya (5) relates to an alienation 
by a guardian on behalf of a minor and 
does not help us in this case. But apart 
from all the above remarks the present case 
is not one of an alienation for necessity. 
Exhibit M-2 is more in the nature of an 
admission of a preceding gift rather than 
a case of a new alienation. 1 doubt if the 
principle of the above cases applies to a 
case like the one before me. In my opinion 
the recitals in Ex M-2 are admissible in 
evidence. Vide also Sita Ram Singh v. 
Khub Lai Singh (6). There is also other 
evidence in the case from which a gift bv 
Appa Pillai to his daughter can be inferred, 
for example Ex. U seems to furnish strong 
evidence in support of the plaintiff’s case. 
The main part of the document is simply 
the report of the Revenue Inspector. To 
the report a statement made before the 
Revenu,} xj^ptetor by the present 1st de- 
fendant is appended. Thongh this state- 
ment makes reference to the transfer by 
Neelsmbsl Achi of her lands to Sri Sundara- 
murtbi Swami, no dispute was raised as to 
her title to the lands or her capacity to 
grant them to the deity. The only claim 
made in that statement is that he was her 
heir after her death in respect of the trustee- 
ship. It is open to the Court to infer from 
this document that be never meant to 
question her title. When it is remembered 
that Thayyamuthu Achi was the step-mother 
of Neelambal Achi and not her mother and 
thus there is no suspicion of collusion, it 
is open to the Court to infer that the gift 
by Appa Filial to Neelambal Achi was 
proved. I am, therefore, bound in second 


i4) 32 Ind, Cas. 901. 

(5) 26 Ind. Oas. 66; (1914) M. W. N. 874; 1 L. W. 
803. 

(6) 94 Ind. Cas. 13: 5 Pat. 168; A. 1. R. 1928 Pat. 
255; 7P. L. T. 573. 
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appeal^ to accept the findiDg of the Courts 
below ip this case that the gift to Neelam- 
bal at the time of her marriage was true. 

The next question that arises in the case 
is whether even then the plaintiff is entitled 
to maintain the suit. Both the lower 
Courts find that the plaintiff was appointed 
trustee by Neelambal Achi, but it is con- 
tended for the appellant that this appoint- 
ment is invalid : Neelambal Achi had 
previously executed a deed of settlement, 
Ex. A, dated 23rd November. 1899, under 
which she appointed one Eandaswami 
Thevar, her cousin and his eons and 
grandsons and so on for generations to 
continue to conduct the said charities after 
her life- time for ever, and it is contended 
that having appointed Kandawami Thevar 
she had not, thereafter, power to appoint 
another trustee Kandaswami Thevar died 
in 1914 during her life-time and probably 
because he shewed no inclination to under- 
take the trust, Neelambal appointed the 
plaintiff as trustee in 1^13 and though the 
appointment of the plaintiff might have 
been, invalid and useless in the event of 
Kandaswami Thevar surviving Neelambal 
Achi and accepting the trust, I do not see 
why the appointment should beheld to be 
invalid in the events that happened, namely, 
Kandaswami having predeceased Neelam- 
bal Achi and his two widows not accepting 
the trust. In the first place 1 doubt whe- 
ther the words ‘‘sons, grandsons and so on 
for generations” in Ex. A should be con- 
strued as words of limitaiion and not as 
words of purchase. It is true that if an 
estate is granted to a person and his sons 
and grandsons for generations these words 
merely indicate the nature of the estate 
taken by the grantee, namely, an absolute 
estate. One may also assume that this 
rule applies even to trusteeship; but in the 
present case the document does not say that 
the trusteeship is conferred upon Kand- 
aswami Thevar, his eons and grandsons 
and so on for generations but it simply says 
that the said dharmas ought to be conduct- 
ed after her life time and Kandaswami 
1 hevar and bis sons and grandsoDS and so 
on for generations should continue to 
conduct for ever the said charities. Even 
assuming that this sentence can be regard- 
ed as a sentence converting trusteeship to 
Kandaswami Thevar absolutely, seeing that 
Kandaswami has not accepted the trustee- 
ship during the life-time of Neelambal 
Achi, though the trusteeship was to take 
effect ocly after her death and seeing ithat 
he did not survive Neelambal so as to have 


an opportunity of accepting it after her 
death, it seems to me that the trusteeship 
never vested in him at all and did not 
descend upon his heirs. The learned 
Advocate-General contended that even if 
Kandaswami Thevar did not accept the 
trusteeship during the life-time of Neelam- 
bal Aohi it was open to his heirs to accept it 
after Neelambars death, because he con- 
tends that the estate conferred by the do- 
cument which is not a will but a deed of 
settlement is a vested estate in the trustee- 
ship after Neelambars death, that is a 
vested remainder in the trusteeship. This 
mighc have been so if Kandaswami had 
accepted the trustesehip during Neelam- 
bars life time, Krishna Pillai v. Aruna^ 
chala Chettiar (7), but as he never ac- 
cepted it I think the estate conferred by 
the settlement deed remained only a con- 
tingent estate and when he died there was 
nothing to be transmitted to his heirs. No 
authority has been cited on either side in 
suppert of the respective contentions on 
this part of the ease and the matter is one 
of first impression and I hold that in such 
a case no estate descended upon the heirs. 
On this view the plaintiff is a validly 
appointed trustee, even though he was 
appointed without waiting for Kanda- 
swami's refusal. But even assuming that 
the above view is incorrect and that some 
estate descended to the heirs of Kandaswami 
we have to see thesconduct of Kandaswami’s 
heirs. Kandaswami left two widows and 
these are defenr ants Nos 4 and 5 in the 
case. The 4rh defendant is a sister of the 
2nd defendant and half-sister of the 1st 
defendant. They filed a written statement 
which shows that they weie not anxious to 
have the trusteeship and that they were an- 
xious tosupportdefendantsNos. land 2. Their 
statement in para 6 of the written state- 
ment shows, that their attitude is adverse 
to the trust. The mere fact that they 
proceed to state further, “If the Court holds 
that Neelambal Acbi was legally entitled 
to endow the said properties for charities, 
we are prepared to manage the same” 
cannot conceal the fact that they were really 
in collusion with the let defendant who was 
acting adversely to the trust, and their pri- 
mary contenuon being that Neelambal Achi 
had no power to endow the suit property 
for charities they must be tsken not to have 
accepted the trust and their willingnees 
to manage the trust on the happening of 
some contingency cannot be regarded as an 

(7) 18 M. L. J. 304. 
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acceptance. On this ground also, the ap > 
pointment of the plaintiff as trustee be- 
comes operative. But even if I am incor- 
rect in the view I have taken about the 
construction of the written statement, still 
it is now clear that the plainttff is the only 
trustee who is willing to act because after 
the decree of the lower Appellate Court 
the 5th defendant never filed an appeal to 
the High Court. The 4th defendant filed 
8. A. No. 1233 of 1927. She died and the 
appeal abated. So far as the 5th defendant 
is concerned, taking her written statement, 
with her subsequent conduct in not appeal- 
ing, one must infer that she is not anxious 
to be a trustee. Once the finding that there 
is a trust is reached, it is the idol that is 
really entitled to the suit properties. Who 
exactly should be the trustee representing 
the idol’is really a different matter. AnydiflS- 
culty in deciding that question ought not 
to prejudice the rights of the idol. It has 
been held in several cases that a de facto 
trustee can maintain a suit to recover trust 
properties. See Mahomed Ibrahimjj. Sunda- 
ram Chetti (8), Benarai v. Altaf nussain 63 
Ind, Oas. 171(9), Kasi Chetty y.Srimathu Deva 
Sikamany Nataraja Dikahiter (iO) and Moi- 
deen Bibi Ammal v Rathnavelu Mudaliar 
(11\ It is true that in the decision in Kasi 
Chetty V. Srimathu Deva Sikamany Nataraja 
Dikshiter (10) the plaintiff was in possession 
of the property in suit and it was held that 
he was entitled to maintain a suit to eject 
a tenant. But it is not clear from the other 
oases that the prior possession in the de 
facto trustee was an essential element in 
upholding his right to maintain the suit. 
It is clear from the cases mentioned above 
that the conclusion arrived at in those 
cases was not based upon the well-known 
principle that a person without title but 
who bad possession can maintain a suit 
to recover possession from a trespasser 
who does not claim under leave and license 
of the lawful owner but on a different 
principle, namely, that a de facto manager 
of a trust should be allowed to maintain 
a suit which is for the benefit of the trust 
inspite of some defect in his title as trustee. 
This of course does not mean that any 
person can call himself a trustee 
and maintain a suit to recove: trust 
properties from trespassers. It is not that 
a de facto trustee is like a next friend of a 
minor, but in the present case the plaintiff 

(8) 96 Ind. Cas. 823; A. I. R. 1926 Mad. 1066. 

(9) 63 Ind. Cai. 173. 

(10) 16 Ind. Caa. 622; (I9l3) M. W. N. 181. 

(11) 98 Ind. Oas. 812; 51 M. L. J. 598; (1926) M. W, 
N. 943; A. I, R. 1927 Mad. 69. 


is a person appointed trustee by Neelambal 
Achi. He entered on the duties of the 
trustee He leased out suit properties to 
the 3rd defendant, it is by reason of bona 
fide acts of this kind that he should be 
regarded as the de /ac^o trustee and I think 
as Euch de facto trustee he is entitled to 
maintain the suit whether he actually had 
prior possession or not. But even if it were 
otherwise the right to possession in Neelarn- 
bal Achi certainly passed to him for it is 
now found that he is the reversioner to 
Neelambare estate. That would be enough 
to enable him to maintain the suit. 

For all these reasons the second appeal 
fails and is dismissed with costs, 

N 8. & R. L. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Oivil Appeal No. 773 of 19 0. 

August «8, U):U. 

Oorqbnvkn, j 

ALAPATI VENKATRAMAYYA 
and otubrs — Dbfbnbants— Appellants 
versus 

ALAPATI NAGAMMA— Plainiiff— 
Rebpondbnt. 

Transfer of Properly Act (IV of 1SS3 as n mended 
by Act XXVII of 1926), s, 2 -Attestation— Person 
who cannot sign and person signing on behalf of exetu- 
tant, whether conipeUnt to attest-Sub- Registrar, when 
attestor— Gift— Acceptance, presumption of. 

Under the Transfer of Propcjrty Act as amended 
by Act XXVII of 192G a person who cannot sign his 
name is not qualified to attest a document, Ah the 
amendment is retrospective in effect the rule applies 
even to documents executed })efore 1926 and it is not 
open to the Court to refuse to act upon it merely 
because illiterate persons were formerly jiccepUd 
as capable of attesting, [p. 344, cols. L & 2 ) 

A person who signs on bcdialf of tiic executant 
of a document cannot also sign as an attestor of it. 
Sristidhar Ghose w,Rakshakali Dasi (3) and Radha- 
krishna Mudaliar y. Subray a Mudaliar (4;, referred 
to. [p. 345, col. 1.] 

The Sub-Registrar who has signed the document 
cannot be accepted as an attebtor in the absence of 
evidence to show that he signed in tlie presence 
of the executant. Radha Mohun Dultav Xaripendra 
Nath Nandy (5) and Rainanathan Chetty v. Delhi 
Batcha Tevar (6), relied on. [ibid ] 

Where a gift is made by a mol lie r to minor 
children living with her unless the contrary is proved 
the acceptance of the gift should he inferred and 
the mere circumstance that the mother retained tiui 
custody of the deed and kept the house m her name 
in the Municipal accounts and paid tlie taxes doe.s 
not show that she did not intend the gift to be acted 
upon. fp. 345, col. 2.] 

Appeal against a decree of the District 
Court, Guntnr, in A. H No. 2:^65 of 19^8 
preferred agf in^t that of the Court of the 
District Mmsi^ Guntur, in 0. 8. No, 
3«4 of 1924, 
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Mr. B. T. M, Raghavachari, for Ihe 
Appellants. 

Mr. V. Pattabhirama Sattri, for the 
Bespondent. 

Judgment —The suit oat of which 
this second appeal arises was to recover 
possession of a house under a gift deed 
executed by the mother (:;nd defendant) 
of the plaintifl's late husband, Subbayys, 
jointly to Subbayya and herself. The claim 
was resisted upon various grounds, the 
first with which I propose to deal being the 
question of attestation of the deed. It 
purports to have been attested by five 
persons, two being signatories and three 
marksmen. If the plaintiff fails to establish 
two valid attestations amongst these, there 
are the farther contentions that the writer 
of the document and the Sab-Begistrar who 
registered it may be held to rank as 
attestors. 

Of the two signatories one has not been 
traced and there is no evidence which 
would ^low the Oourt to conclude that 
he validly attested the document. The 
other has been examined as P. W. No. 7 
and although he himself has stated in 
evidence that he did not see the executant ' 
sign, the learned District Judge has accept- 
ed the evidence of P. Ws. Nos. 9andl0 
who state that he attested the document. 
This assertion was not made the subject 
of cross-examination and I think that it 
must carry with it the implication that it 
was a valid attestation witiiin the terms 
of, the definition added to s 3 of the 
Transfer of Property Act by Act XXVII of 
1926. 

We turn then to the attestations by the 
three persons unable to sign their own 
names. On the same evidence, that of 
P. Ws. Nos. 9 and 10, the learned District 
Judge has found that the attestation 
of one of them, P. W. No. 8, is valid, but 
this attestation has been attacked upon the 
general ground that as the law now 
stands a person who cannot rign bis name 
is not qualified to attest a document. 
Before the law was amended as stated 
above, there can be no doubt that a 
marksman could be accepted as an attest- 
or. For purposes of non-testamentaiy 
documents there was no definition of “attest” 
and under s. 3 (52) of the General Olauses 
Act, it was peimiesible to hold that “ sign" 
included "mark." 1 think however that the 
effect of Act XXVJI of 1926 ia introducing 
a definition has altered the law in this 
respect. It is true that there is no' case 
law directly in point but the definition 


isin precisely similar terms to that con- 
tained in the Succession Act as applying 
to the exeoulicn of wills. It ia reasonable, 
therefore, to hold that unless the contrary 
appears from the context in which each 
definition is to be found, words construed 
in a certain sense in the one must be 
construed in the same sense in the other. 
It has been held both in D. Fernandez v. 
R Alves (1) and in Nitye Gopal Sircar v. 
Nagendra Nath Mitter Mozumdar (2) that 
the direction contained in s. 50 (3) of the 
Indian Succession Act, 1865 (now s. 63 (c) 
of the present Succession Act) as to the 
signature of witnesses attesting a will is 
not satisfied by the witnesses affixing their 
marks. In the latter case it is pointed out 
that the Legislature while speaking of the 
action of the testator, uses expressions 
“shall sign or affix his mark" “signature or 
mark". In speaking of the witnesses the 
section does not use any alternative ex- 
pression but simply says “the witnesses 
must sign”. “That being the case", the 
learned Judges say, “we cannot help think- 
ing that the Legislature advisedly drew a 
distinction between the action of the testa- 
tor and that of the witnesses as regards the 
mode of their respective signatures.” This 
construction of the language used has no 
reference to the fact that the document in 
question is a will and 1 cannot find any 
ground in this circumstance to distinguieh 
these cases. It will be apparent that the 
reasoning used is derived purely from the 
wording of the definition, which is the same 
in both cases; and since I cannot suppose 
that the Legislature was unaware of these 
decisions when it extended the definition 
to the attestation of non- testamentary docu- 
ments, I can only infer that the same con- 
struction was intended in the one case as 
in the other. Certainly insistence upon 
the attestation of such documents by 
persons who can sign their names would 
not lead to more hardship or inconvenience 
than in tbecoseof wills which often have 
to be executed at very short notice. There 
is an undoubted hardship in applying the 
principle to such a case as the present, 
where the document was executed as far 
back as ]9i2,long before thelaw was amend- 
ed. But inasmuch as that amendment has 
expreeely been made retrospective in effect 
it is not open to me to refuse to act upon 
it merely because illiterate persons were 
formerly accepted as capable of attesting. 

I must hold accordingly that none of the 

(1) 3 B. 382. 

(2) ill 0.429. 
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three bo called atteetatioDB by marksmen 
is valid. 

We come then to the writer. Two objec- 
tions have been raised to accepting him 
as an attestor, la the first place it is said 
not to have been shown that be intended to 
attest the execution. I should have been 
prepared to overrule this objection, because 
he signed after the attestors and the evi* 
donee I think allows the presumption that 
he signed in the presence of the executant. 
But the other objection appears to me fatal. 
The executant of the gift-deed was herself 
unable to sign her name and it is clear 
from the evidence and from an examination 
of the document that her name was affixed 
to it by the writer himself. It has been 
held both in Sristidhar Ghoae v. Rakahakali 
Daai (3) and in a case of this Court, 
Radhakrishna Mudaliarv. SubrayaUudaliar 
(4), that a person who signs on behalf of the 
executant of a document cannot also sign 
as an attestor of it. The former case 
related to a mortgage-bond and the latter 
to a will but there seems to be no difference 
in principle, The document must have 
been attested by *‘two or more witnesses 
each of whom has seen the executant sign 
or affix his mark to the instrument or has 
eeen some other person sign the instru- 
ment in the presence and by the direction 
of the executant,” which means that it 
must be attested by two persons other than 
the pereon who signed the instrument in 
the presence and by the direction of the 
executant. We have accordingly to exclude 
the writer upon this ground. 

There remains the Sub- Registrar. Thelearn- 
ed District Munsif was inclined to exclude 
him because he does not necessarily sign 
in the presence of the executant, ss the 
rule requires, and no proof was adduced 
that he in fact did so sign. In the absence 
of a decision of this Court he felt himself 
bound however to follow Radha Mohun 
Dutta v.Nripendra Nath Nandy (5). There 
is now a case in point decided by this Court 
in Ramanathan Chetti v. Delhi Bateha Tevar 
(6). It was there held by the learned Chief 
Justice and myself that proof must be 
adduced that tnis term in the requirement 
was complied with. There being no evi- 
dence upon this point I must hold that the 

(3) 63 Ind. Oaa. 507; 49 C. 438; 26 0. W. N. 264; 
A. I. R. 1922 Cal. 168. 

('4)31Ind.Cas. 849; 40 M. 550; 4 L. W. 255; 31 
M. L.J. .W. 

(5) 105 Ind. Cas. 422; A. 1. R. 1928 Oal. 154; 47 C. 
L. J. 118. 

(6) 131 Ind. Cas. 840; 33 L. W. 727; 60 M. L. J. 302 
A. I. R, 1931 Had. 335; Ind, Rul. (1931) Mad. 600. 
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Sub* Registrar also cannot bo accepted as 
an attestor. 

The result accordingly is that obly One 
person can be declared to have validly 
attested the document, which being a gift 
deed must therefore fail for lack of due 
attestation. This conclusion no doubt in- 
volves some hardship to the plaintiff but 
unless my application of the law as it 
stands at present is at fault I do not see 
how a different decision can be arrived at. 

The gift deed has been further attacked 
on the ground that the gift made was not 
accepted by the donees. It was made to a 
husband and wife while they were minors 
by the husbands' mother. The plaintiff has 
indeed contended that they were of age at 
the time, but this has been found against, 
although I do not think that the finding 
should bar the plea of acceptance if it may 
reasonably be inferred from the facts. 
The subject-matter was a house in which 
the parties continued to live with the bus- 
band’s parents until the husband died some 
11 years latter. Under these circumstances 
it its difficult to see by whom, if not by the 
parents, acceptance could have been made 
at the time of the gift. The issue throws 
the burden of disproving acceptance upon 
the defendants and I think that in such a 
case as this the English rule should be 
followed that unless the contrary is proved 
acceptance of the gift should be inferred. 
The mere circumstance that the mother 
retained custody of the deed and kept the 
bouse in her name in theMunicipal accounts 
and paid the taxes does not show that she 
did not intend the gift to be acted upon. I do 
not agree that it was onerous in character. 
All that the donees had to do was to live 
together as husband and wife, with a 
provision for divestment should either 
fail to do this. No case has been cited to 
me in which it has been held that a gift 
made in such circumstances is invalid for 
failure to prove acceptance. The circum- 
stances in Eariram Serowjee v. Madan Gopal 
Bagla (7) were quite different, the only evi- 
dence of an intenti'jn to make a gift being 
furnished by certain entries in an account. 
No doubt [66 Ind. Oas 460] Debi Singh v. 
Bansidhar (6) and Dhanna Mal'r.Parmeahari 
Das (V) cited to me on behalf of the plaintiff, 
raise the question rather of the completion 
of the gitt by the donor than of its 

(7) 114 Ind .[Gas. 565; .30 L. W. 835; A, I. R. 1929 
P. O. 77; 49 C L. J. 335; 33 C. W. N.493; 31 Bom. L. 
R. 710; (1929) A. L. J. 406; L(1929) M. W. N. 422 
(P. 0 ). 

(8) 66 I. 0. 480; A. I K. 1922 All. 44. 

(9) 111 Ind, Gas, 251; A. 1, R, 1928 Lah. 9. 
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acceptance by the donee. But in 41 Ind. Cas. 
389 Muhammad Abdul Nayeem v, Jhonti 
Mohton (10) an inference of acceptance was 
drawn from the circumstances of the case, 
which I think it would be equally reasonable 
to draw here. I am not therefore, disposed 
to interfere with the findings of the lower 
Court upon this issue. 

The only other point is that the learned 
District Judge while finding that the plaint- 
iff had not been guilty of immorality dur- 
ing her husband’s life- time has not record- 
ed a finding on the question whether she 
lived separately from him. It appears to 
me from the terms of Issue No. 4 that these 
two questions were aspects of the same 
matter and that the finding with regard 
to the plaintiff’s chastity covers the other 
point. 

In view of my finding on the question 
of attestation I must allow the second appeal 
and set aside the decrees of the lower Courts 
so far as they relate to this property. The 
decree will stand as regards the payment 
of Rs. 7-2-0 In the circumstances the 
parties will pay their own costs throughout. 

M. 8. A A. Appeal alloioed. 

( 10 ) 41 1 . 0 . 389 . 


MADRAS HIGH COURT. 
FULL BENCH. 

Civil Revision Pt-tition No 8b0 of 1930. 

September 2, 1931. 

Mawhavan Naib, Jackson and 
Obkirnvbn, JJ 

MUNICIPAL COUNCIL, CONJBEVARAM 

— DhFHNDANT — PKT lTlONBt 
versus 

KAOni MUNUSAMI MUDALIAR- 
Plaintikf— Respondent. 

Madras District Municipalities Act (T of 1920), s. 
SO— Profession lax, len/ini) of — Notification specify- 
ing rate, necessity of. 

A Municipality has no jurisdiction to levy profes- 
sion tax under s. 1 . 80 , District ( Municipalities Act 
unless a notification specifying the rate at which 
the tax will be levied has been published before 
levying it. 

Petition praying the High Court to revise 
the judgment and decree of the Court of 
the District Munei^ Conjeevaram, dated 
the 16th December, 1929, and passed in 8 0. 
8Nb 553 of 1'.2..'. 

Mr V. S. Narasimhachar for Mr. P. Ven- 
katramana Rao, for the Petitioner, 

Messrs. S. Panchapakesa Sastri and K. R, 
Krishna su'amy Ayyar, for the Respondeat. 

JudgrniCA^* — lu this case we are of opin- 
ion that the Municipality had no jurisdio- 
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lion to levy the tax in question since the 
notification contemplated by s. 80 of the 
District Mnnicipalid^s Act has not been 
published by the Municipality. Under this 
section a notification specifying the rate at 
which the tax will be levied will have to 
be published before levying the tax. In the 
notification, Ex. II, in this case no specific 
rate leviable is mentioned. On the other 
hand it calls for objections. We therefore 
agree with the lower Court in holding that 
Ex II cannot be treated as the final noti- 
fication contemplated by s. 80. 

As the Municipality bad no jurisdiction 
to levy the tax, the other question raised 
with reference to the correctnesss of the 
decision in Madura etc, Devasthanams v. 
Madura Municipal Council (1) does not 
arise for consideration. 

The Civil Revision Petition is dismissed 
with costs. 

N. 8 & R L. Petition dismissed. 

(1) llOIud. Cas 89; 51 M- 301:27 L.W. 834; 54 M 
L. J. 625; A. I. R. 1928 Mad, 569, 


MADRAS HIGH COURT. 

Civil Miocellaneons Petition No. 3962 
of 1931. 

October 20, 1931. 

OoRGBNVBN, J. 

N, aOVINDARAJULU NAYUDU— 

PliTITIONBR 

versus 

Thb imperial BANK of INDIA. 
VELLORE— Respondent. 

Injunction — Equitable jurisdiction of High Court 
— Civil Procedure Code, whether exhaustive — Appeal 
from order refusing to set aside ex part© decree^ 
Power to issue injunction restraining execution pend-- 
ing appeal- Civil Procedure Code {Act V of 1908), 
0. XXXIX, rr, i, i-. 

Tho High (Joiirt has power to grant an injunc- 
tion to restrain a person from executing an ex par^c 
decree pending the disposal of an appeal preferred 
to the High Court from order refusing to set aside 
that ex parte decree. Periakaruppan Chettiar v. 
Ramasami Chettiar (6), followed. Kumar Ganga 
Singh V. Pirthichand Lai (5), Mungle Chand v. 
Gopal Ram (8) and Singaravelu Mudali v. Dalasub^ 
raviania Mudali (9), relied on. Bhagwat Rajkoer v. 
SUeo Golam Sahu (1), Varadacharijulu v. Narasimha-- 
charyulu (2), Ayyaptrumal Nadar v, Muthuswami 
Pillai (.3), and Ellerman Lines, Ltd. v. Read (4) 
referred to [p. 347, col. 1.] 

The High Courts, over and above the powers 
which they enjoy under the Civil Procedure Code, 
possess an equitable jurisdiction derived from the 
old Supreme Court to issue an injunction in appro- 
priate cases and there is nothing in the Civil Pro- 
cedure Code, that deprives the High Courts of that 
power, [p. 347, col. 2.] 

Petition praying that in the circum- 
stances stated in the affidavit filed there- 
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with the High Court will be pleased to 
issue an injunction restraining the respond* 
ent herein from executing the decree in 
O. 8. No. of 1930 on the file of the 
Court of the Subordinate Judge, Vellore, 
pending A. A O. No. VSi of 1931, pre- 
ferred to the High Court against an order of 
the Court of the Subordinate Judge, Vellore, 
dated the 14th July. 1931, and made in I. A 
No, 262 of 1931 in the said 0. 8. No. 84 of 
1930. 

Messrs. F. C. Gopalaratnam and K. Sub- 
ramanyam, for the Petitioner. 

Messrs. T. D, Srinivaiachariar and C. 
Vaidyanatha JJao, for the Respondent. 

OrdePt— This application was filed for 
the stay of further proceedings in pursu- 
ance of an ex parte decree passed in 0. 8. 
No 84 of 1930 on the file of the Sub-Court 
of Vellore pending disposal of an appeal 
against an order refusing to set that ex 
parte decree aside. When the stay applica- 
tion came up for the issue of ex parte 
orders, I understand that it was held by 
the learned Judge who disposed of it, fol- 
lowing Bhagwat Rajkcer v. Shep Golam 
Sahu(i) ana some cases of this Court, that 
this Court has no power in proceedings of 
this nature to stay execution of a decree 
under O. XLI, r. 5. Accordingly the ap- 
plication was converted into one for an in 
junction to restrain the respondent from 
executing the decree, and the question has 
been raised before me whether an appli- 
cation of this kind will lie. So far as a 
Court which is restricted to the terms of the 
Code of Civil Procedure is concerned, it has 
been held by Pbillipp, J , in V aradachar- 
yulu V. Narasimhacharyulu 2), which I 
had occasion to follow in Ayyaperumal 
Nadar v Muthuswami Pillai (3j, that if an 
injunction cannot be passed under the pro- 
visions of 0 XXXI X, r. 1 or 2, it is not per- 
missible to seek power under s, 151 of the 
Code in order to justify suchan order. It 
has, however, been argued now that a High 
Court is not restricted to the terms of the 
Code, but possesses an equitable power, 
otherwise derived, to control the proceed- 
ings in other Courts There can be no 
doubt t-hat in England a power of this 
character exists and a discussion of the 
nature of it will be found in Ellerman 

(1) 31 O. 1081. 

(2) 92 Ind. Cas. 615; 23 L. W. 85; (1925) M. W. N. 
886; A. I R. 1926 Mad. 258. 

(3) 102 Ind. Oai. 700; 26 L. W. 899: 38 M. L. T. 
358; A. I. R. 1927 Mad. 687. 


Lines, Ltd. v. Read (4), In that case the 
question arose as to whether a British sub- 
ject could be restrained from enforcing a 
foreign judgment in execution, and the 
Court of Anpeal answered the question in 
the affirmative, the principle upon which 
the matter was decided being clearly ex- 
plained in the judgment of Atkin, L. J, 
namely, that the Court in granting injunc- 
tions does not seek to assume jurisdiction 
over the foreign Court or arrogate to itself 
some superiority which entitles it to dictate 
to the foreign Court or that it seeks to 
criticise the foreign Court or its procedure; 
“the English Court has regard to the per- 
sonal attitude of the person who has 
obtained the foreign judgment. If the 
English Court finds that a person subject 
to its jurisdiction has committed a breach of 
covenant, or has acted in breach of some 
fiduciary duty or has in any way violated 
the principles of equity and conscience, and 
that it would be inequitable on his part to 
seek to enforce a judgment obtained in 
breach of such obligations, it will restrain 
him, not by issuing an edict to the foreign 
Court, but by saying that he is in conscience 
bound not to enforce that judgment.” Ido 
not propose to go so far, as the learned 
Judges who decided Kumar Ganga Singh 
V. Pirthichand Lai (5) and who appear to 
have based their decision as to the power 
of a Court (not ne ceesarily a High Court) 
to issue an injunction in certain circum- 
stances purely upon Boglish precedents 
and without any reference to the terms 
of the Code of Civil Procedure. But there is 
authority for the view that the High Courts, 
over and above the powers which they 
enjoy under that Code, possess an equit- 
able jurisdiction derived from the old 
Supreme Court to issue an injunction inap- 
propriate cases, This is the basis of the 
decision in Periakarnppan Chettiar v. 
Ramasami Chettiar (6) where Ramesam 
and Devadops, J J., held that the Chartered 
High c ourtB have such a power, foilowing 
Raeh Behary Dey v. Bhowani Churn Bhose 
(7; and Muvgle Chand v. Gopal Ram (8). In 
the former of these two decisions Wood- 
roffe, J., who certainly is a high authority 
on questions of procedure, gave it as his 

(4) (1928) 2 K. B. 144; 97 L J, K. B 366; 138 L. T. 
625; 33 Com.Cas. 219; 17 Asp. M.L. 0. 421; 44 T L. R. 
285; 30 LI. L. Rep. 77 

(5) 69 Ind. Cas. 891; 1 Pat. 356; A.I.R. 1922 Pat. 34; 
4 P L. T. 10. 

(I* 109 Ind. Cas. 281; 27 L. W. 418; A. I. R. 1928 
Mad. 491. 

(7) 34 Cal. 97. 

(8) 34 Oal.101. 
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opiaion that a High Court had and has, in- 
dependently of the Civil Procedure Code, 
power to make aa order of the nature 
sought and he answered in the negative 
the question whether there was anything 
in the Civil Procedure Code, whic'h took 
away that power. That case was decided 
under the Code, but I do not think that 
there is anything either in s. J51 or any 
other provision of the new Code which 
would deprive a High Court of powers 
derived independently of it. Another case 
Singaravelu Uudali v. Balasubramania 
Mudali (9), decided by Ramesam, J., has 
been cited to me as an authority in favour 
of the existence of the power, but I ob- 
serve that he was able to bring the in- 
junction within the terms of r, 2 of O. 
XXX IX so that the remaining observations 
in the learned Judge's judgment are, I 
think, merely obiter, though, as I under- 
stand them, he was of opinion that a 
power exists a part from the terms of that 
rule. It appears to me however that 
Periakaruppan Chettiar v. Ramaswami 
Chettiar (6), is sufficient authority for the 
eneral proposition that this Court is not 
ound by the terms of the Code in issuing 
injunctions in appropriate cases. It ap- 
pears to me that a case of the present 
description is eminently appropriate for 
the exercise of such a power. We have 
two proceedings going on at the same 
time, one the execution of the decree and 
the other a proceeding which may even- 
tuate in the decree being set aside. It is 
quite clear that these two proceedings, if 
allowed to go on independently, may lead 
to incompatible and perhaps unfortunate 
consequences. I think accordingly that, in 
general, there is justification for a Court 
exercising the power to restrain the holder 
of the decree against which such proceed- 
ings are pending from exercising it. 

On the merits I have perused the order 
of the learned Subordinate Judge refusing 
to set aside the decree and it appears to 
me, without in any way expressing any 
definite opinion, that the appeal has some 
prospects of success. The decree is a large 
one for a sum of R?. 12,000 and it is ad- 
mitted that about Rs. 9.000 has been paid. 
The petitioner admits that he asks for a 
stay not because he distrusts the stability 
of the decree-holder but because he finds 
difficulty under the existing economic con- 
ditions in raising the balance. I thick in 
the circumstances that there are sufficient 

(9) 97 Ind. Cas. 93S; 24 L. W. 421; (1926) M. .W. N. 
708; A.LR.m6 Mad, 1126. 
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grounds for granting his request on the 
basis of his furnishing security and 
1 accordingly order that an injunction do 
issue to the decree-holder not to execute 
the decree until the disposal of the Oivii 
Miscellaneous Appeal provided that the 
judgment-debtor gives security within sir 
weeks from the date of the receipt of this 
order to the satisfaction of the Subordinate 
Judge of North Arcot for the outstanding 
amount of the decree and that he further 
undertakes to pay interest at the rate of 
8 per cent, in the event of the money 
being found due, for the period during 
which the injunction is in force. Failing 
compliance with these directions the in- 
junction will terminate and the petition 
will stand dismissed with costs. 

N. 6. & A. Order accordingly. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 329 of 1931 

(Criminal Revision Petition No. 297 of 
1931. 

November 20, 1931. 

WaLI.be AND KtilSHNAN PaNOAHI, JJ. 
PANDMANABHANI RAMANAMMA alia 
BCLU'liVlVlA— Complainant— Pbtitionbhs 
versus 

Q0LU3U APPAL.ANARASAYYA- 
Acodsbd — Respondent. 

Evidence Act (I of 187:])^ ss. to fS — Complaint 
and suit for damages for defamation-^Conflicting 
decisions - -Judgment of one Courts whether admissible 
as evidence in the other — Civil and Criminal proceed- 
ings on same matter — Procedure. 

The petitioner char/?ed the respondent with having 
defamed him and the latter was convicted. There- 
upon the petitioner brought a suit for damages for 
defamation against the respondent but th® Civil 
Court dismissed the suit. The High Court ordered 
a ro-trial setting aside the conviction, and the ques- 
tion arose whether a copy of the judgment of the 
Civil Court was admissible in the criminal proceed- 
ings : 

Held, that the matter was governed by as. 40 to 
43, Hvidonce Act, and tho judgment was not admis- 
sible under any of those sections ; it was a judg- 
ment in personam and not inrem and was not con- 
clusive jjroof, in the subsequent judicial proceedings 
of anything material. [ p. 349, col. 2; p. 350, col. 2 ] 

Where a civil suit and a criminal complaint raise 
the same issues between the same parties the 
judgment ofnsither Court is binding on the other 
and each must decide the case on the evidence 
before it. The risk of conflict is one that is inherent 
in the division of causes into criminal and civil. 
Gnanasigamani Nadar v. Vedamuthu Nadar {2}, 
relied on, P. A) Velayutham Chetti,Inre, (3). com- 
mented upon, Markur, In re, (1), not followed, [p. 
350, col. 1 

Petition under es. 435 and 439 of the 
Code of Oriminal Procedure, I8t(8, praying 
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the Hig'u (Joart to revise an order of acquit* 
tal dated the 25th February 1931 and made 
in Oriminal Appeal No. 2 of 1931 on the file 
of the Court of Session of the Vizagapatam 
Division preferred against an Order of the 
Court of the Huzur Sheristadar, First Class 
Magistrate, Vizagapatam, in C. C. No. 1 
of 1930. 

Mr. V, Kriihnamachariar, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown. 

Order. — This case has had a somewhat 
remarkable history. The petitioner charg- 
ed the respondent, his wife and others 
with the offences of robbery and defama- 
tion. Ultimately the respondent alone was 
convicted of the latter offence and his con- 
viction was upheld by the Sessions Judge 
in appeal. The petitioner then filed a suit 
for damages for defamation against 
the respondent and another person. 
A copy of the judgment confirming 
the conviction was produced, but i the 
District Muneif held, quite rightly, that he 
was not bound to follow it and that he had 
to arrive at a decision independently on the 
evidence before him. Jn the result, he dis- 
missed the suit. The next thing that hap- 
pened was that this Court, in revision, set 
aside the conviction and ordered a retrial 
The case was retried and ended again in the 
conviction of the respondent The latter 
tried to get admitted in evidence a copy at 
the judgment of the Civil Court, but the 
Magistrate rejected it, being of opinion that 
it was irrelevant for the purpose of the trial. 
An appeal was again preferred, which was 
on this occasion successful. The Sessions 
Judge set aside the conviction, holding that 
the Munsil’s judgment was not merely re- 
levant, but also conclusive proof of the 
respondent's innocence. To the material 
sections of the Evidence Act, which lay 
down the law as to the admissibility of 
judgments, he made no reference. It would 
be interesting to know how he would have 
dealt with the matter, if the judgment bad 
been one awarding damages against the 
respondent. We venture to doubt whether 
he would have gone so far an to hold that 
it was conclusive proof of the respondent's 
guilt and that the Magistrate should at once 
have convicted him on it, without any fur- 
ther evidence. And yet, if a judgment one 
way might be conclusive proof of the res- 
pondent's innocence, it is not apparent why 
a judgment the other way, should not be 
conclusive proof of hie guilt. 

What the Sessions Judge relied on was a 
judgment of the Bombay High court, re- 
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ported as Markur, In re (1). Markur was 
prosecuted for breach of trust in regard to 
certain sums of money. He bad already 
been sued civilly for the recovery of those 
sums, but the suit had been dismissed. A 
copy of the Civil court's judgment was 
produced before the Magistrate, who de- 
clined to admit it in evidence, holding, 
with reference to ss. 40 to 43 of the Evi- 
dence Act, that it was irrelevant and inad- 
missible The matter was taken up to the 
High Court, which decided, without any 
reference to those sections, that the judg- 
ment should have been admitted. The 
Judges did not actually say, in so many 
words, that it was conclusive proof of 
Markur's innocence; indeed, Heaton, J , con- 
ceded that it could not be used to prove or 
disprove the facts in dispute in the case. 
But it is impossible not to agree in the 
Sessions Judge's observation that the whole 
tenor of their argument indicates that, in 
their opinion, it ought to have been treated 
as conclusive proof and that, on it, Markur 
should, at once, have been discharged by 
the Magistrate. If, however, it was not to 
be used to prove or disprove the charge, it 
is difficult to see on what ground that 
Magistrate could have acted on it, as if it 
were conclusive. With great respect, we 
cannot follow this decision. The matter, it 
seems to us, is governed by ss. 40 to 43 of 
the Evidence Act and, if a judgment is not 
admissible under any of those sections, it 
must be left out of consideration altogether. 
The judgment in question was not one to 
which B. 40 applied for it was not a bar to 
the prosecution. Nor was it a judgment 
in rem undere. 41. It did not relate to a 
matter of a Public nature as required by 
8. 4?. Nor was its existence a fact in issue 
in the prosecution or relevant under any 
other section of the Act — s 43. Heaton, ‘J,, 
put bis decision on a quite different ground 
— the ground of public policy. “We can- 
not" he said “have Oriminal Courts trying 
over again matters which have been thorc- 
ughly dealt with and finally decided by a 
Civil Court of competent jurisdiction." It 
is not easy to see how such a rule is to be 
enforced, unless the judgment of the Civil 
court is, in law, a bar to or conclusive 
against the prosecution. And what of 
cases in which the Criminal Court has de- 
cided the controversy first and convicted ? 
Can we not have the Civil Court trying 
over again a matter which has been decided 
by a Court of competent jurisdiction and 

(1} 33 Ind. 0*8.633; 41 B. 1; 18 Bora. L. K. 18*. 17 
Or. L.J.153. 
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coming to a different conclusion ? Tl 
truth is that although the civil suit and the 
prosecution may be based on exactly the 
same cause of action the parties are, strictly 
speaking, not the same, the burden of proof 
is differently placed and difierent considera- 
tions may come in. The result may there- 
fore be a conflict in decision For instance, 
A is tried for murdering B, but acquitted, 
because a confessional statement by him is, 
in a criminal trial, inadmissible in evidence. 
C, P's widow, sues him for damages for the 
murder and gets a decree, the confessional 
statement being admissible in a civil suit, 
In the matter of defamation, again, there is 
a good deal of difference between a suit for 
damages and a criminal prosecution. The 
prosecution is governed by the provisions of 
the Indian Penal Code, the suit by the 
English Law of slander and libel A de- 
fence which is open to the accused in the 
prosecution is not open to him as the de- 
fendant in the suit. The question of special 
damage may arise in the suit, but cannot 
arise in the prosecution. 

It has often been said in this Court that, 
where a civil suit and a criminal complaint 
have been filed, which raise the same issues 
between the same parties, the hearing of 
the complaint should be stayed until the 
suit has been decided. And this has been 
put on the ground that it will avoid a possi- 
ble conflict in decision. Our brother 
Jackson has pointed out in a judgnaent, in 
which we entirely concur, Gnanasigamani 
Nadar v. Vedamuthu Nadar (2), that the 
risk of such a conflict is one that is inherent 
in the division of causes into criminal and 
civil. The judgment of neither Court is 
binding on the other and each must decide 
the cause on the evidence before it. If they 
arrive at different conclusions, it is regret- 
table, but unavoidable. The ruling in 
Markur, In re (1), was relied on in 
another case in this Court in 72 
Ind. Oas. 17^, P, S. Velayutham Chetty^ 
In re (3). The head-note states that 
the Bombay ruling was followed. The fact 
however, remains that Krishnan, J., dispos^ 
ed of the Criminal Revision Petition on the 
merits and not on the decision in the civil 
proceeding. What he said was that, if he 
accepted the civil judgment as the basis of 
his judgment in the criminal case, he 
would have to find that the conviction was 
wrong. What he refrained from sayini? 

(2) 99 Ind. (Jus. 853; 25 L. W. 52; 62 M. L. J. go 
(1927) M. W. N 54; 38 M. L. T. 80; 28 Or. L J. igi- 
A. 1. R. 1927 Mad. 308. 

(3) 72 Ind. Oas. 172; 24 Or.L. J. 332; A, J. R igoi 

Mad. m. 


^was that it could be accepted asthebasi® 
of his judgment. The head-note, therefore, 
seems to be inaccurate. If he bad been 
satisfied that the Bombay ruling was un- 
impeachably correct he could and would 
have allowed the revision petition without 
consideriDg the evidence in the criminal 
case. 

It is not, we think, necessary to refer to 
any other rulings. We are satisfied that 
the judgment relied on by the Sessions 
Judge was not admissible in evidence 
under any of the relevant sections of the 
Evidence Act. it is a judgment in person^ 
am and not in rem and is not conclusive 
proof, in the subsequent judicial proceeding, 
of anything material. The order of the 
Sessions Judge must beset aside. He will 
dispose of the Criminal Appeal on its 
merits. 

N. s. & A. Order set aside. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1927 of 1926 
and 

Civil Appeal No. 145 of 1928. 
September 21, 1931. 

VbnraTasubba Rao ind PaKBNHAM 
Walsh, JJ. 

MUNDAKATH MATHU— Dbfbndant 
Appbllant 
versus 

OHALORA ILLATH VISHNU NAMBU- 

DRIPADaND OTHBRS— PlAlNTlFFS — 
Respondents. 

Malabar Law — Alienation — Family kanr --Aliena- 
tion by karnavan in excess of powers— Amount 
utilised for benefit of family — Alienee's right to 
refund of consideration — Contract Act (IX of 1872) ^ 
S3. G5-'Principle of restitution— Civil Procedure 
Code (Act V of 1908), 0. XXXII, r 7— Minor- 
Compromise without sanction — Validity. 

The karanavan of a Nambudiri illom executed a 
kanom in reapeot of the illom properties. It was 
found that the amount was borrowed to meet the ex- 
penses of the marriage expenses of a female member 
of the illom and that the sum was in fact utilised in 
connection with such expenses. A suit was insti- 
tuted by a junior member to set aside the kanom on 
the ground that there was a karar to which the 
karanavan (w\io was then a junior member) was a 
party under which no debts could be incurred except 
with the consent of all the adult members of the illom 
for the time being: 

Held, tlmt, granting that the transaction as a kanom 
was not binding on the illom, as the money had been 
utilised for the beneht of the illom and every mem- 
ber of the illom including the plaintiff had the bene- 
fit of that money, the fcano77icould bo set aside only 
on the condition that the illom or its karanavan tor 
the time being should pay the kanomdar the amount 
borrowed from him with intereit. [p. 352, ool. 1.] 
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The principle on which as. 64 and 05, Contract 
Act, rest is not confined to cases expressly included 
in either of the se ctions. [p. 351, col. 2.1 

Where a case in which a minor party is interested is 
compromised without the sanction of the Oourt the 
decree is a nullity so far as the minor is concerned. 
[ibid,] 

a. A. No. 1927 OF 1926. 

Second Civil Appeal against the decree 
of the District Oourt, North Malabar, in 
A. 8. No. 138 of 1925, preferred against the 
decree of <ihe court of the Distric: Alansif, 
Quilandy, in O. 8, No. 344 of 1923. 

Appeal No 145 of 1928. 

Second Appeal against the decree of the 
Oourt of the Subordinate Judge, Tellicherry, 
in O. 8. No. 8 of 1926 (O. 8. No. 20 of 
1925, District Oourt North Malabar). 

Mr. K. P. Ramakrishna Ayyar, for the 
Appellant. 

Mr. A. Krishna Variar, for the Res- 
pondent. 

8. A. No. 1927 OP 1926. 

JudflTl^ont.—The first question we have 
to decide is, whether this Second Appeal 
has been compromised as alleged by Vishnu 
Nambudri, the Ist respondent. The suit 
relates to a Nambudri Illom. Its fcarnamn 
was one Sankaran Nambudri, the 2nd 
respondent. Vishnu, abovenamed, is the 
cousin of that Sankaran, Vishnu filed 
the suit out of which this second appeal 
arises, namely O. 8. No. 344 of 1923 on 
the^ file of the District Munsif’s Oourt, 
Quilandy. That suit was filed on thedth 
of July 1923. Vishnu, the plaintiff, im- 
peached in that suit a certain alienation 
made by the karnavan Sankaran in favour 
of the defendants Nos. 9 and 10. The 9th 
defendant is the appellant before us. The 
alienation took the form of a kanom dated 
7th December, 1922. The District Munsif 
dismissed the suit holding that the trans- 
action i?vas binding on the tar wad. His 
judgment was delivered on the 17th of 
December 1924. From that, an appeal was 
taken on the District Judge who set aside 
the Munsif’s judgment on iGth March, 1926. 
This second appeal was presented on the 
6th of September 1926. We must now 
advert to another suit, namely, O. 8. 
No, 8 of 1926, filed in the Sub-Oourt at 
Tellicherry on 18th August 1925. That was 
filed by one of the sons of Sankaran, 
for remoFing the latter from the 
office of karnavan and for setting 
aside certain various alienations. The 
scope of that suit was therefore much wider 
than that filed by Vishnu in the Munsif’s 
Oourt. But it must be observed that in the 
8ab»Oourt suit, there was a prayer to set 
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aside the alienation which formed the sub- 
ject of the suit in the Munsif’s Oourt. In 
the Sub-Oourt various charges were made 
against the karnavan Sankaran and charge 
Q related to the alienation in question. At 
this stage, we must mention that the 9th 
and the lUth defendants in the Muneil’s 
Court suit, were the 2 Ist and the 22nd de- 
fendants in the Sub Court suit. The i5th 
defendant in that suit was their brother 
and the 14th was their mother. In the light 
of these remarks, the following paragraph 
in the Subordinate Judge’s judgment be- 
comes intelligible. 

Charge Q. — The alienation complained of 
under this charge has bsen decided against 
the alienees, viz , defendants Nos. 14 and 
15 {vide Ex. 8). They were about to prefer 
an appeal against that decision when a 
compromise was effected whereby charge 
E was conceded in their favour and they in 
turn gave up the idea of preferring the ap- 
peal. Thus the alienation under the charge 
“must be held to be invalid.” 

The judgment in which this passage 
occurs was delivered on 23rd March, 1927. 
The decision that is referred to in that pas- 
sage, is that of the Appellate Oourt already 
referred to, dated 16t.h March, 1926, in the 
Munsil’s Court suit “Defendants Nos. 14 
and 15” in this extract is a mistake for de- 
fendants Nos. 2l and 22, That they were 
about to prefer an appeal is also a mistake, 
for the appeal had by then been presented 
on 6th September, 1926, as stated above. 
The reason for the Judge having made the 
observations in the above extract, is to be 
found in the following statement filed by the 
plaintiff in that suit on 28th January, 1927, 

“The question of the validity of the transactions 
referred to in charges E and R is not pressed for the 
plaintiff except in so far as they have a bearing on 
the karnavastanom of the 1st defendant. As against 
the alienees these charges are not pressed.” 

In this statement, there is not a word 
said about charge Q: nor is there any re- 
ference to defendants Nos. 21 and 22, It is 
said that charge E, referring to the aliena- 
tion in favour of the defendants Nos. 14 and 
15, was not pressed because it was agreed, 
that the alienation in favour of defendants 
Nos. 2i and 22 forming the subject of 
charge Q, was to be treated as set aside. 
We have nothing to do with this, but what 
is clear is, that there is no trace of a com- 
promise to which defendants Nos. 21 and 
22 were parties. Apart from this, the 22nd 
defendant was a minor, and as it is common 
ground that the so-called compromise was 
not sanctioned on her behalf by the Oourt, 
it is a nullity so far as she is concerned. 
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The /act that the compromise (grantiog 
tbeie W8B one) affected the interests of the 
minor defendant, was not brought to the 
notice of the Court and it cannot, therefore, 
be said that there was a judicial determina- 
tion, that the so-called compromise was be- 
neficial to the minor's interests. We must 
therefore negative the contention that there 
was a compromise and allow the second 
appeal to proceed. 

Coming then to the merits, the question 
that has to be decided is whether the aliena- 
tion in favour of the 9th and the 10th de- 
fendants is binding on the tarwad or not. 
The kanom in their favour was executed on 
7th December, 1922, the consideration being 
Rs. 700, There is a concurrent finding that 
that amount was borrowed to meet the ex- 
penses of the marriage of one Devaki, a fe- 
male member of the Illom and that the sum 
was in fact utilised in connectioa with the 
marriage expenses as well as the jewels and 
dowry which of necessity had to be given. 
It is also found that the marriage of Devaki 
could not have been postponed and that 
there was thus justifiable necessity for the 
loan. But the District Judge who set aside the 
alienation relied upon a karar in this Illom 
which had been executed in the year 1905. 
To that karar, all the then members of the 
Illom were parties including Sankarsn, the 
present Aarnavan; he was, at the time a 
junior member of the Illom, That karar 
contains a clause, that no debts shall be 
incurred except with the consent of all the 
adult members for the time being and that 
if any charges are created without the con- 
currence of all such members, they shall 
not be valid. It is on this clause of the 
karar that the plaintiff relies. He did not 
join in executing the kanom in question 
though all the other adult members for the 
time neing were parties to it. There was 
ill-feeling between him and the kamvan 
and he chose to live separately. There is 
a finding that the kanomdars took the 
kanom with noticelof this restriction. The 
learned District Judge, following Rama 
Vadhayar y, Kriahnan Nair (1) has held, 
that in such circumstances the kanom is 
not binding on the Illom. The appellant's 
Counsel says that 'he', 'is prepared to argue 
that although Sankaran as a junior member 
was a party to the karar, he ceased on his 
becoming karnvan, to be bound by its pro- 
visions. It is unnecessary to deal with this 
argument, for granting that the transaction 
as a kanom is not binding on the Illom, the 
Question is, whether theKalienees are not 
(1) 93 Ind. 048.20; 23 L. W. 186; A. I. R. 1926 Mad. 
A98. 
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under s. 64 of the Indian Contract Act en- 
titled to be restored the sum they paid; for 
the appellant's learned Counsel does not 
insist that the transaction should be upheld 
as a kanom, but says that his client is 
content to have the relief under s. 64. In 
this case, the money raised was utilised 
for the benefit of the Illom ; in other words, 
every member of that Illom including the 
plaintiff bad the benefit of that money. 
Granting that the karnavan acted in excess 
of his powers in borrowing the sum of 
which, on the findings, every member had 
the benefit, can the transaction be set aside 
unconditionally ? The principle on which 
Bs. 64 and 65 rest is not confined to cases 
expressly included in either of them and 
is thus stated in Clough v, London and 
North Western Railway Co, (2). 

“No man can at once treat tJie contract as ayoided 
by him, so as to resume the property which he parted 
with under it, and at the same time keep the money 
or other advantages which he has obtained under it.'’ 
(See : Pollock and Mulla’s Contract Act conuneiiUries 
under s. 64). 

This rule ie applied as a rule of equity 
and good oouBcienoe. Even in Rama 
Vadhyar v. Kriahnan Nair (1). on which 
the District Judge relies, there is a dictum 
recognieiug this principle, 

It ie common ground that the property 
did not pass into the poeseeBion of defend- 
ants Nos. 9 and 10 in pursuance of the 
kanom. The result is, that the kanom ie 
set aside, on the condition, that the Illom 
or its karnavan for the time being shall 
pay the defendants Nos. 9 and 10 in six 
months from this date Re. 683 with interest 
thereon at 6 per cent, per annum from the 
7th December, If the payment ie 

not so made, the suit shall stand dismissed 
and there will be a declaration that the 
kanom is binding on the whole Illom. 

As regards the costs, we make the fol* 
lowing order. The appellant shall have her 
costs in the first Court and in the lower 
Appellate Court, but in this Court each 
side shall bear its own costs. 

Appeal No. 146 op 1928. 

Judgment —The judgment which we 
have just delivered in S. A. No. 19^7 of 1926 
disposes of this appeal also, lu accordance 
with that judgment, the decree of the 
lower Court, so far as it relates to the 
alienation, the subject of charge Q, ie set 
aside. The Court-fee paid on the Memo- 
randum of Appeal shall be refunded to the 
appellant ; otherwise, we make no order as 
to costs. 

Sc A, Appeals allowed 

(2) (1871) 7 BxcU, 26; 41 L. J. Ex. 17; 25 L, T. 708; 
:jOW. R. 189. 
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ALLAHABAD HIGH COURT 

Exeoation Second Civil Appeal No. 1928 of 
1929. 

March 19. 1931. 

SOLAIWAV AND NiaMaT CuLAU, JJ. 
8HEO TAHAL llAM— Deoseb Holdbr— 
Appellant 
versus 

BiNAEK 8HUKUL— JuooMBNT-DEBroE— 

Rbspondbnt 

Civil Procedure Code {Act V of 1908), st. U, 13, U 
— Foreign judgment — Non-resident foreigner — 

Validity — Execution in British India — Objection for 
want of jurisdiction — Maintainability — Scope of s. 44 
— Submission, what constitutes —Part payment and 
asking for time, whether operate as submission, res 
judicata or estoppel — Rea judicata — Execution pro- 
ceedings — Estoppel — Nature of plea — Essential condi- 
tions — Ignorance of law as explanation for h te 
objection. 

A decree pronounced in absentem by a foreign 
Court, to the jurisdiction of which the defendant 
has in no way submitted himself, is by interna- 
tional law an absolute nullity. He is under no 
obligation of any kind to obey it, and it must be 
regarded as a mere nullity by the Courts of every 
nation, except in the country of the forum 
by which it was pronounced. [p. 354, col. 

2; p. 355, col. 1.1 

Where a decree passed by a Court in a Native 
State against a British subject who did not reside 
in that State, is sought to be executed in British 
India, it is open to the defendant to object to its 
execution on the ground that the decree, being one 
against an absent foreigner who had not submit- 
ted to the jurisdiction of the Court, is a nullity, 
[p. 354, col, 1.] 

Section 44, Civil Procedure Code, merely lays 
down the method of procedure for the execution 
of decrees passed by Courts in certain Native States 
as to which there is a Notification by the Governor- 
General in Council. There is nothing in the section 
which compels the British Indian Court to execute 
a decree transferred to it by a Native State Court 
even if it is satisfied that the decree was passed 
without jurisdiction. Veera Raghava Ayyar v. Muga 
Sait (1), Panchkari Majumdar v, Giridharimal 
Moheshri (2) and Gur Dayal Singh v. Raja of 
Faridkot (3), relied on, [p. 354, cols, 1 & 2.J 

The submission to the jurisdiction must be to 
the foreign Court itself and probably before the 
judgment is pronounced; for if there was no such 
submission, the judgment is a nullity. But 
appearance in the British Court may amount 
to waiver independently of this rule. [p. 355, cols. 

I & 2.] , , 

Where such a decree was sought to be executed 
in British India and the moveable properties of the 
debtor were attached and the latter paid a certain 
sum of money and took time: 

Held, {i) that the mere fact that the amount was 
deposited in part payment of the decree or that 
time was taken for the payment of the 
balance would not amount to an adjudication 
of the rights of the parties by the Court so as 
to operate as res judicata against the judgment- 
debtor in all subsequent proceedings, even though 
they arise out of a fresh transfer of the execution • 
and relate to an entirely different set of properties, 
[p. 355, col 2.] 

{ii), that the judgment- debtor was not estopped as 

the decree-holder had not in any way been prejmdiced 
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by any representation oi the judgment-debtor 
[p. 356, col. 1.] 

Although ignorance of law is no excuse it may ex- 
plain why iwi objection was not raised at an 
early stage, [ibid.] 

Section ll. Civil Procedure Code, does not in terms 
apply to execution proceedings as they are not pro- 
ceedings in a separate suit. The principle underlying 
that section has no doubt been applied to execution 
proceedings, but the principle of constructive res judi- 
cata has not been applied unless the point was 
expressly raised and decided or must be deemed 
to have been decided by necessary implication, [p. 
355, col 2.] 

The plea of estoppel ordinarily rests on a ques- 
tion of fact, namely, whether the persons sought 
to be estopped intentionally caused or permitted 
another person to believe a thing to be true and 
to act upon such belief and in general the person 
pleading estoppel has to establish that in conse- 
quence of th(3 representation or conduct of the 
person against whom estoppel is pleaded he was 
induced to act in a particular manner, [p. 357, col. 2.] 

Execution Second Appeal from a 
deciBion of the Subordinate Judge, 
Mirzaour, dated the 18th July, 1929. 

Mr. Ambiica Protgacf, for the Appellant. 

Mr A P Bagchi, for the Respondent. 

Sulaiman. J.— This is a decree-holder’s 
appeal arising out of execution proceedings 
consequent upon the transfer of a decree* 
by a Court of a Native State. The decree 
bolder brought a suit in the Bhadohi Court 
within the Benares State against three 
defendants including Binaek Shukul the 
present respondent and his deceased father 
Persidh Narain. The summonses were 
served personally, but they did not appear 
to contest the claim. The plaintiS led some 
evidence and the suit was decreed on the 
merits on the 27th of July, 1916, The other 
execution records are not before us and 
the whole history of the execution for this 
long period is not quite clear. Certain 
facts, however, have been definitely found 
by the Court below and they are as follows: 
— The objector although served personally 
did not choose to appear in the Court of 
the Native State, the decree was passed 
on the merits, the decree-holder executed 
his decree within British India several 
times; apparently in 1926 the decree was 
transferred to the Mirzapur Court for 
execution, the decree holder got certain 
moveable properties of the judgment-debtor 
attached, the judgment debtor appeared 
in the Mirzapur Court, deposited Rs 100 in 
pc^rt payment and asked for three months 
more time so that he might pay the whole 
decretal amount, apparently time was given 
to him, though it is not clear whether the 
decree holder had expressly consented 
to this arrangement; but it is perfectly 
clear that up to that time the judgment- 
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rlebtor raised no objection as to vrant of 
juiiediotion; apparently execution was re- 
transferred to Benares. 

On an application of the decree-holder 
the execution of the decree was transferred 
to the Mirzapur Court a second time. 
After the receipt of the record the decree- 
holder applied on the 13th of November, 
1928, for the execution of the decree by the 
attachment and sale of fresh property. On 
(he 11 th of December, 1928, the judgment- 
debtor objected that the Bhadohi Court had 
no jurisdiction to pass the decree against 
him when he was not a resident of the 
Native State and that the said decree is not 
capable of execution. 

The first Court distinctly found that the 
decree of the foreign Court was pronounced 
against an absent foreigner and was, there- 
fore, an absolute nullity unless it could be 
shown that tfie defendant had in any way 
submitted to the jurisdiction of the said 
Court. In the grounds of appeal before 
the lower Appellate Court the decree-holder 
did not question the finding that the decree 
was against an absent defendant but urged 
other pleas. The lower Appellate Court 
has agreed with the view of the trial Court 
and affirmed its decree. 

It seems to me that it is open to a judg- 
ment debtor against whom a decree has 
been passed by a Native State Court to 
object to its validity on the ground of want 
of jurisdiction, in the Court to which the 
execution has been transferred. If the 
decree passed is without jurisdiction and 
therefore, a nullity he can certainly claim 
that he is not bound by it. It is not 
incumbent upon him to go to the Court 
of the Native State and ask that Court 
to review its order. By doing so he may 
be said in one sense to subject himself 
to the jurisdiction of that Court and bind 
himself by an adverse order, in case it is 
passed. His remedy obviously is to object 
to the execution in the Court to which the 
decree has been tranferred and which is 
now executing it. 

Section 44, Civil Procedure Code merely 
lays down the method of procedure for 
the execution of decrees passed by Courts 
in certain Native States as to which there 
is a Notification by the Governor-General 
in Council. It does not make a decree of 
such Court for all purposes a decree by 
a Court in British India. All that it pro- 
vides is that the decree ‘may’ be executed 
as if it were a decree by such Court. There 
is nothing in the section which 'compels 
the British Indian Court to execute a decree 


transferred lo it by a Native State Cou'^^ 
even it if is satisfied that the decree waB 
passed without jurisdiction. I am clearly 
of opinion that it has ample discretion 
to refuse to execute the decree. 

It is doubtful whether the omission of 
the words ‘or the jurisdiction of the Court’ 
from the section corresponding to the 
present O. XXI, r. 7 necessarily implies 
that the Court to which the decree has been 
transferred cannot question the validity of 
the decree on thegroundof want of jurisdic- 
tion. In any case such a contention cannot 
be urged with regard to a decree of a 
Native State Court, which is a foreign 
Court, transferred under s. 44, Civil Pro- 
cedure Code. 

The point is covered by the authority of 
the Madras and Calcutta High Courts in 
Veera Raghava Ayyarv, MugaSait (1) and 
Panchkari Majumdar v. Giridharimal 
Moheshri (2j. I fully agree with the 
opinions expressed therein on this point. 

There can also be no doubt that e. 44 does 
not override s. 13, Civil Procedure Code. 
It only confers authority to execute a decree 
which is in any other way a valid and 
enforceable decree. In a suit on a foreign 
judgment objection as to the conclusiveness 
of the judgment can be raised on the ground 
mentioned in s. 13, Civil Procedure Code. 
If the decree is not binding on the judg- 
ment-debtor on any of those grounds it 
seems to me that the execution Court is 
entitled to take the fact into consideration. 

It is now well settled by the pronounce- 
ment of their Lordships of the Privy 
Council in the case of Gur Dayal Singh 
V. Raja of Faridkot (3), that the jurisdiction 
of a foreign Court is territorial and 
attaches upon all persons either permanent- 
ly or temporarily resident within the 
territory while they are within it, but it 
does not follow them after they have 
withdrawn from it and that even territorial 
legislation cannot give jurisdiction to a 
foreign Court against persons not owning 
allegiance to the legislating authority. To 
quote the words of their Lordships; 

“In a personal action to whicli none of these 
causes of jurisdiction apply, a decree pronounced 
inabsentem bya foreign Court, to the jurisdiction 
of which the defendant has in no way submitted him- 
self, is by international law an absolute nullity. He 
is under no obligation of any kind to obey it, and 

(1) 26 Ind. Cas 287; 39 M. 24;16M. L. T. 479; 27 
M. L. J. 535; 1 L. W. 887; (1915) M. W. N. 162 (F. 
B.) 

(2) 89 Ind. Ca.s. 347; 41 C. L. J. 508; A. I. K. 1925 
Cal. 955. 

(3) 22 C. 222 at p 238; 21 1. A. 171; 4 R. & J. 267; 6 
Sar.-503: 112 P.R. 1894(1’. 0.) 
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it must be regarded as a mere nullity by the Courts 
of every nation, except in the country of the forum by 
which it was pronounced.” 

U is Dot disputed that the defendants 
were not. residents of Bhadohi and were 
not in the iNative State when the suit was 
instituted. It follows that the Bhadohi 
Court had no jurisdiction to pass a decree 
against the defendants. Both the Courts 
below have found this point in favour of 
the judgment'debtor, and that finding is 
not challenged in the grounds of appeal. 

The rule regarding juiisdiction in actions 
in personam has been clearly stated by 
Dicey in his Conflict of Laws, Chap. XllI, as 
follows: — 

“In an action in personam in respect of any cause 
of action, the Courts of a foreign country have 
jurisdiction in the following cases: — 

Case 1. Whore at the time of the commencement 
of tho action the defendant was resident (or present) 
ill such country, so as to have the benefit, and bounder 
the protection, of the laws thereof. 

Case 2, Where the defendant is, at the time of tho 
judgment in the action, a subject of the sovereign 
of such country. 

Case 3. Where the party objecting to tho jurisdiction 
of the Courts of such country has by his own conduct, 
submitted to such jurisdiction, t. e, has precluded 
himself from objecting thereto.— 

(a) by appearing as plaintilT in the action, or (b) by 
voluntarily appearing as defendant in such action 
without i^rotest, or (c) by having expressly or im- 
plicitly contracted to submit to the jurisdiction of 
such Court.” 

The rule ie stated in the name way in 
Halsbury’s Laws of England Voi. VI— Con- 
flict of Laws— Part X. 

The present case dees not come under 
the first two heads. The only question 
for consideration is whether the defendant 
by his own conduct submitted to such 
jurisdiction and has, therefore, precluded 
himself from objecting. 

While the suit was pending in the 
Bhadohi Court the defendant-respondent, 
in spite of personal ssrvice on him, did not 
appear. The mere fact that he allowed the 
suit to be heard ex parte and decreed 
against him would not amount to his 
submitting to the jurisdiction of theBhadohi 
Court. Nor do 1 think that his sabsequent 
conduct in depositing Rs. 100 in the 
Mirzapur Court some years afterwards and 
asking for further time would be any 
evidence to show that he had submitted 
to the jurisdiction of the Bhadohi Court 
before the decree was passed. I cannot 
give to his subsequent conduct such a 
retrospective signiucance. 

As the rule has been stated by Dicey it 
would seem that the submission to the 
jurisdiction must be to tho foreign Court 
itself and probably before the judgment 


is pronounced; for if there was no such 
submission the judgment is a nullity. Tho 
illustrations given by Dicey of submission 
to j urisdictioQ by voluntarily appearing as 
defendant in such action without protest 
all relate to appearance in the foreign Court 
itself, 

1 have accordingly grave doubts as to 
whether any appearance in a Court in 
British India to which the execution has 
been transferredcan amount to a submission 
to the jurisdiction of the foreign Court 
within the meaning of the rule cited above. 
But of course there may possibly be a 
waiver amounting to an estoppel indepen- 
dently of that rule. 

There is no doubt that when on the 
previous occasion the decree was transferr- 
ed to the Atiizpur Ooutt and his moveable 
properties were attached, the judgment- 
debtor appeared before the Mirzapur Court, 
deposited Rs. 100 and took three months’ 
time On that occasion he did not object 
to the validity of the decree. 

The learned Advocate for the decree- 
holder contends that bis omission to do 
so brings in the operation of the principles 
of both rea judicata and estoppel. As to 
res judicata I am clearly of opinion that 
there is no such bar. Section II, Civil Pro- 
cedure Code does not in terms apply to 
execution proceedings as they are not in a 
separate suit. The principle underlying 
that section has no doubt been applied to 
execution proceedings, but the principle of 
constructive res judicata has not been 
applied unless the point was expressly 
raised and decided or must be deemed to 
have been decided by necessary implica- 
tion. If any property had been sold and 
the sale had been confirmed by an order 
of the Court, one might have said that there 
was a decision on the question of the 
validity of the decree by necessary implica- 
tion. But the mere fact that Rs. lUO were 
deposited in part payment of the decree 
or that three months’ time was taken for 
the payment of the balance would not 
amount to an adjudication of the rights 
of the parties by the Court so as to operate 
as res judicata against the judgment-debtor 
in all subsequent proceedings, even though 
they arise out of a fresh transfer of the 
execution and relate to an entirely different 
set of properties. I accordingly overrule 
this plea. 

The next question is as to estoppel. 
Had there been anything on the record to 
show that the extension of time was a 
result of an agreement between the decree- 
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holder snd the judgment*debtor, I might 
possibly have been inclined to hold that 
such an agreement was for consideration 
and was binding on the parties. The 
record, however, does not show any com* 
promise with the decree-holder. In order 
to amount to an equitable estoppel, it must 
he shown that there was some representa* 
tion made by the judgment*debtor which 
was acted upon by the decree*holder and 
by which bis position has been com- 
promised. If the decree-holder has not 
been prejudiced in any way the judgment- 
debtor cannot be estopped from raising 
the question of jurisdiction which goes to 
the very root of the matter. 

The decree was of the year 1916. A fresh 
suit in a British Indian Court was already 
barred by time. Even a suit on the basis 
of the foreign judgment had become 
barred after the lapse of six years. If the 
payment of Re. ICO on the 24th of August, 
1926, gave a fresh start for the limitation 
then the decree-holder's remedy had not 
become barred by time when the judg- 
ment-debtor on the 1 1th of December, 1928, 
took the objection that there was want of 
jurisdiction. It is, therefore, obvious that 
the decree-holder did not suffer in any 
way by the fact that Rs. 100 were paid to 
him and the execution was postponed for 
three months. The decree being a nullity 
he was lucky in getting even this amount. 

The plea that the decree passed against 
the objector was passed withoutjurisdiction 
is open to him under s, 44 of the Indian 
Evidence Act and can be raised at any 
stage of the proceedings unless there is a 
bar of res judicata or any rule of equitable 
estoppel against him. Mere delay in raising 
it cannot itself be a fatal objection when 
a fresh execution is sought and fresh prop- 
erties 'T" uttemnted to be seized and an 
additional amount by way of interest also 
is claimed. Although the ignorance of law 
is no excuse, yet it may explain the reason 
why the objection is taken at a belated 
stage. I am, therefore, of opinion that 
there is nothing to prevent the judgment- 
debtor from raising the objection much lees 
is there anything to prevent the Courts 
below from going into that matter suo moiu 
and refusing to execute the decree. I would 
accordingly dismiss the appeal 
Niamat Ullah, J. — The facts of the 
case are fully stated in the judgment of 
my learned colleague, and I do not consider 
it necessary to recapitulate them. It is 
sufficient to say that the decree in question 
was passed by a Court in the Behares 
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State as far back as the 27th July, 1916, and 
several attempts were made to execute it by 
obtaining transfer certificates to the 
Courts in Mirzapur and Benares. On one 
occasion, in 1926, Rs. lOO, part of the decre- 
tal amount, was paid by one of the judg- 
ment-debtors and time was obtained for 
payment of the rest. It does not appear 
quite clearly from the record as to whether 
the present objector made the payment. 
The Court of first instance mentions the 
fact as if it were be who did it, and so 
does the lower Appellate Court. It should, 
therefore, be accepted for the purpose of 
this case that the objector satisfied the 
decree in part some time in 1926. Sub- 
sequently, in 1928, when execution was taken 
out he took objection to attachment of hie 
property on the ground that he was a 
British Indian subject residing in the 
Mirzapur District and the Court in the 
Benares State which had passed the decree 
had no jurisdiction to pass it. It should be 
mentioned that the suit which resulted in 
the aforesaid decree was based on a claim 
in personam against the defendant. 

I agree with my learned colleague for the 
reasons given by him that the objection is 
not barred by res judicata. 

The most important question is whether 
the decree sought to be executed was passed 
by a Court which had no jurisdiction. 
Section 14 of the code of Civil Procedure 
provides that the Court shall presume, 
upon the production of any document pur- 
porting to be a certified copy of a foreign 
judgment, that such judgment was pro- 
nounced by a Court of competent jurisdic- 
tion, unless the contrary appears on the 
record. Such presumption, however, can be 
displaced by proving want of jurisdiction. 
It was not disputed in the Courts below 
that the defendants were residents of the 
Mirzapur District. There is no suggestion, 
much lees evidence, that they resided tem- 
porarily in the Benares State at the time 
the suit was brought. Therefore, the pre- 
sumption raised by s. 14 is prima facie 
rebutted, and as held by their Lordships 
of the Privy Council in Gur Dayal 
Singh v. Raja of Faridkot (3), the decree 
passed by the foreign Court should be con- 
sidered to be a nullity, having been passed 
by a Court having no jurisdiction. In the 
leading judgment delivered by my learned 
colleague, copious reference has been made 
to the law bearing on the subject. It is 
clear that even a judgment of a foreign 
Court will be considered to be binding if 
the defendant submitted to the jurisdiction 
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of each Court. What amounts to a submis- 
sion to the jurisdiction of a foreign Court 
is a question of some nicety in many cases. 
Where in answer to a summons issued by 
a foreign Court the defendant appears and 
contests the suit, without raising any 
question as to jurisdiction, there is no 
doubt that he submits to the jurisdiction 
of that Court. Again, where he so appears 
and repudiates the jurisdiction of a Court 
without entering into his defence, it is 
clear that he does not submit to the jurisdic- 
tion of that Court. Between these two 
extremes is the case where on receipt of 
the summons he puts in no appearance 
and an ex parte decree, otherwise open to no 
objection, is passed against him. His con- 
duct in such circumstances is accountable 
on two hypotheses: He might have refrain- 
ed from putting in an appearance because 
he was sanguine that the decree, if passed, 
would be ineffective for want of jurisdiction 
of the Court passing it; or be might have 
submitted to the jurisdiction of the Court 
in the belief that the plaintiff’s claim was a 
just one, and he did not object to the 
decree being passed by the foreign Court. 
I find nothing in law which makes it 
necessary that the submission to jurisdiction 
can only be by some overt act in Court. 
If his attitude as regards the jurisdiction 
of the Court in which a suit is brought 
against him can be established by evidence 
to have been one of submission to the 
jurisdiction of the Court, the decree will be 
binding. Subsequent payment towards 
part satisfaction of the decree is, in my 
opinion, an important circumstance from 
which submission on his part to the jurisdic- 
tion of the Court may be inferred. Much, 
however, will depend on the circumstances 
under which the payment of the decretal 
amount is made. In each case it is a piece 
of evidence entitled to more or less weight, 
I should not be understood as implying 
that payment of decretal amount in part is 
itself a submission and acts retrospectively. 

If the decree when passed was a nullity 
for want of jurisdiction in the Court which 
passed it no subsequent act of the defend- 
ant can make it otherwise. Subsequent 
conduct of the defendant may, however, be 
an indication of his intention to submit to 
the jurisdiction of the Court at the time 
when the suit was pending. As already 
stated, it is only apiece of evidence bear- 
ing on the question whether the defendant 
submitted to the jurisdiction of a foreign 
Court. The lower Appellate Court has 
categorically stated facts which it found 


established by evidence. The fact that the 
objector paid Hs. 100 in 1926 is one of them. 
The learned Subordinate Judge thereafter 
recorded a clear finding that the objector 
did not submit to the jurisdiction of the 
Court. This, in my opinion, is a finding 
of fact in arriving at which no error of 
law can be attributed to him. I would 
content myself with deciding that part of 
the case on that finding. 

Another question which requires consi- 
deration is whether the objector having 
once made payment was estopped from 
questioning the jurisdiction of the Court 
which passed the decree. No such question 
was raised in either of the two Courts below. 
The plea of estoppel ordinarily rests on a 
question of faot,namely, whether the persons 
sought to be estopped “ intentionally caus- 
ed or permitted another person to believe 
a thing to be true and to act upon such 
belief.” In general the person pleading 
estoppel has to establish that in 
consequence of the representation or con- 
duct of the person against whom estoppel 
is pleaded he was induced to act in a 
particular manner. In the absence of any 
plea and the evidence of the decree-holder 
it is not permissible to disallow the objec- 
tion taken by the judgment-debtor to the 
jurisdiction of the Court passing the 
decree. 

With the foregoing observations I concur 
with my learned colleague in dismissing 
the appeal. 

By the Court,— The appeal is dismis- 
sed with costs. 

A. Appeal dismissed. 
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Transfer of Munsif having Small Cause powers — 
Successor without small cause powers^Order by Dis- 
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local area, efect of — Civil Procedure Code, 5 . 24 , 
$cope and effect of. 
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While a small cause suit was pending before a 
Munsif who had small cause powers he was trans- 
ferred and succeeded by a gentleman who was 
not invested with the powers of a Judge, Small 
Cause Court, at the date. The Additional District 
Judge thereupon made the following order- “The 
Small Cause Court cases pending in the Court of 
the Munsif of Basti will be tried by the present in- 
cumbent of the office as regular suits, as he has 
not got the Small Cause Court powers. The attention 
of the said learned Munsif be drawn to s. 35, 
Small Cause Courts Act, and these cases should be 
dealt with as provided by the Small Cause Courts 
Act.” In pursuance of this order or direction, the 
successor took cognizance of the case and tried it 
as a regular suit. He decreed the claim of the 
plaintiffs, and the defendant filed an appeal which 
was rejected on the ground that no appeal 
lay. 

Held, (i) that the order of the Additional District 
Judge was not an order of transfer within the 
meaning of s. 24, Civil Procedure Code, but was 
merely drawing the attention of the Munsif to the 
fact that there was a provision in the Small Cause 
Courts Act in s, 35 to the effect that the 
successor of the Judge, Small Cause Court, should 
try the suit. [p. 362, cols 1 2 J 

(li) that the Munsif had no jurisdiction to try 
the case under s. 35 and his decree was appealable. 

Held, further, when an officsr who has no Small 
Cause Court jurisdiction hears a case which was 
ponding before his predecessor-in-office who had 
Small Cause Court jurisdiction, and makes a decree, 
the decree is appealable, Chotiey Lai v. Lakshmi 
ChandMagan Lai (8), approved. MangalSen v. Uiip 
Chand([), overruled, [p, 361, col. 2 ] 

Per Sulaiman, Actg. C. J.— Section 24 contemplates 
the transfer of a case from one existing Court to 
another existing Court. If, therefore, a Court of 
Small Causes has ceased to exist or the officer in- 
vested with Small Cause Court powers has been 
transferred from the district and there is no other 
officer possessing such powers, there would be no 
Court from which the District Court can under s, 
24, transfer the case to an ordinary Civil Court. 
The contingency where no Court or officer imvested 
with Small Cause Court powers exists is provided 
for in 8 35, Provincial Small Cause Courts Act. [p. 
362, col. 2] 

Section 35, Provincial Small Cause Courts Act, is 
subject to the provisions of the Civil Procedure 
Code, and would not be applicable where there is 
any special provision in the Code. Prima facie e. 35 
deals with a case where either a Court of Small 
Causes or a Court invested with such jurisdiction 
has ceased to have such jurisdiction and 
under this section if the Court of Small Cause* has 
ceased to exist or the officer invested with such 
powers has been transferred, then the proceedings 
would be had in the new Court which would have 
jurisdiction to try the suit if it were filed on that 
date afresh. Accordingly if there is in the district 
any other Court or officer invested with power to 
try the Small Cause Court suits in that area, it is 
that Court or officer who would have jurisdiction 
to take cognizance of the suit and continue the 
proceeding. In such a case the successor of the 
officer recently transferred who himself does not 
possess the powers of a Small Cause Court, would 
not bo entitled under s 35, to take it up suo motu 
and can only act if the case were transferred to 
him under s. 24. On the other hand if no such 
Court or officer remains in the district thep the 
suit if filed would have to be filed in the ordinary 
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civil Court and the proceeding accordingly would be 
cognizable by such Court. ( p. 359, col. 2.] 

VVhere a Munsif has been transferred and there 
is in the district a Subordinate Judge invested with 
the povyers of a Small Cause (^ourt for the area with- 
in the jurisdiction of tlie Munsif, under s. 35, Pro- 
vincial Small Cause Courts Act, it would be such a 
Subordinate Judge who would have authoriiy to 
entertain the proceeding. A new Munsif who 
comes to take the place of the Munsif transferred 
tut who does not possess the Small Cause Court 
powers would have no jurisdiction liimself to 
transfer the case from the Small Cause Court side 
of his predecessor to his own regular side. The 
case would go automatically to the Subordinate 
Judge who is invested with Small Cause Court 
powers. If there issuch a Suboi-dinate Judge, it 
would bo open to the District Judge to transfer 
the case from the Court of tlio Subordinate Judge 
with Small Cause Court powers to that of the new 
Munsif without such powers. If there is no such 
Subordinate Judge with Small Cause Court powers 
the Munsif will under s. 35, Provincial Small 
Cause Courts Act, have to try it on ilio original 
side, and the District Judge would have no power 
at all to act under s. 24 so as to transfer the case 
to the new Munsif and make him a Court of 
Small Causes, He can, of course, transfer the case 
from the Munsif 's file to any other Court, but the 
suit would cease to be a Small Cause Court suit. 
An appeal in such cases would lie to the District 
Judge, [p. 3C3, col. 1.] 

ICtviBioa against an order of the Ad- 
ditional Sab-Judge, Basti, dated the 6th 
February, 1930, 

On 26th March, 1931, Sulaiman Actg 
0. J. and Bajpai, J,, made the fallowing 

Order of Reference to a Full 
Bench. 

This case hss been referred to a Division 
Bench by a learned Judge of this Court 
in view of the importance of the subject 
aud a certain amount of conflict of 
opinion. 

The plaintiffs instituted a suit for (re- 
covery of Ks. 182 principal and interest 
in the Oourt of the Munsif of Baeti who 
was invested with Small Cause Court 
powers. After he was transferred from the 
District another Muneif took over charge 
who was not invested with such powers. 
Theie was an Additional Subordinate 
Judge at Basti at that time who was 
invested with Small Cause Court powers. 
The Additional District Judge on the let 
of July, 1928; directed the new Munsif to 
tiansfer all the cases pending on the 
Small Cause Court side of the Munsil’s 
Court to the regular , side. His order was 
in the following terms : — 

“The Small Cause Court cases pending 
in the Oouit of the Munsif of Basli will 
be tried by the present incumbent of the 
oflBce as regular suits as he has not got 
the JSmall Cause Court powers. The at* 
tenticn of the said learnedi Munsif b 



1932 BHAOWATI PANDB 

drawn to s. 35 .of the Small Oanee OourteAct 
and these cases should be dealt with as 
provided by the Small Cause Courts Act.” 

In pursuance of this order the Munsif 
transferred this particular case from the 
Small Cause Court side to the regular 
side and decreed the claim. An appeal 
was preferred to the District Judge by the 
defendants, but he transferred the appeal to 
the Subordinate Judge for disposal. The 
learned Subordinate Judge declined to 
entertain the appeal on the ground that no 
appeal lay to him. 

The defendants have come up in re- 
vision and urge that an appeal lay to the 
lower Appellate Court and it has wrongly 
refused to exercise jurisdiction. If the 
appeal did lie then undoubtedly it would 
be a fit case for interference under s. 115, 
Civil Procedure Code. 

A large number of cases of this High 
Court leaving aside oases of the other 
High Courts have been cited before us. 
It must be conceded that there is to some 
extent a conflict of opinion on the true 
interpretation of s 35 of the Provincial 
Small Cause Courts Act and e. 24, Civil 
Procedure Code. In the case of Mangal 
Sen V. Rup Chand (1) the learned Judge 
seemed inclined to think no matter whether 
B. 35 of the Provincial Small Cause Courts 
Act applied or s. 24, Civil Procedure Code 
applied, there would be no appeal from 
the decree. This case was dissented from 
in the case of Sarju Prasad v. Mahadeo 
Pande (2), but appears to have been fol- 
lowed in the case of Sukha v. Reghunath 
Das (3), 

Although the facts of each case are 
somewhat different it maybe broadly stated 
that in the cases of Sarju Prasad v. Maha- 
deo Pande (2), Zamir ul-Hasan Khan v, 
Imdad^Ali Khan (4), Allah Bakhsh v. Karim 
Bakhsh (5) and Fakir Ullah v. Hikmat 
Ullah (6j, 8. 35 of the Provincial Small 
Cause Courts Act was applied and it was 
considered that an appeal lay from the 
First Court’s decree. On the other hand in 
the case of Udho Signh v Mul Chand (7), 
Chhotey Lai v. Lakshmi Chand-Magan Lai 

(1) 13 A. 324; A. W. N. (1891)96. 

(2) 29 Ind, Cas. 996; 37 A. 450; 13 A. L. J,639. 

(3) 37 Ind, Cas. 809; 39 A. 214; 15 A. h. J 69. 

(4) 64 Ind. Gas. 573; 44A.59; A, I. R. 1922 All. 
161; 19 A. L J. 838 

(5) 98 Ind, Cas. 512; 24 A. L. J. 968; A. I. R. 1927 
All 95; 48 A. 828. 

(6) 88 Ind. Cas. 661; 47 A. 925; A. I. R. 1925 All 
569; 23 A. L. J. 527; L. R. 6 A. 478 Civ. 

(7) 36 Ind. Oas. 317j 14 A. L. J. 705. 
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(8), Sukha v. Reghunath Das (3), Chaturi 
Singh v. Rania (9), Ram Charan Banioari 
Lai V. Kishore Lal-Ram Sarup (10) and 
JaiNarain Misra v. Sarda Pershad (11), 
8. 24, Civil Procedure Code was considered 
to be applicable and the trial Court’s decree 
was considered to be final. Of course most 
of these cases are either reconcilable with 
or distinguishable from each other. 

There is however one aspect of the ques- 
tion which does not appear to have been 
considered in these cases. No doubt ss. 4,32 
and 33 of the Provincial Small Cause 
Courts Act make it clear that the same 
officer if invested with Small Cause Court 
powers is to be deemed to be different Court 
viz , a Court of Small Causes and an or- 
dinary civil Court. 

Section 35 of the Provincial Small Cause 
Courts Act is subject ^to the provisions of 
the Code of Civil Procedure, and would not 
be applicable where there is any special 
provision in the Code. Prima facie s. 35 
deals with a case where either a Court 
of Small Causes or a Court invested with 
such jurisdiction has ceased to have jursi- 
diction. It provides that any proceeding 
which would have been taken in the 
Court which has now ceased to have 
jurisdiction ‘ may be had" in the Court 
in which if the suit out of which the 
proceeding has arisen were about to be 
instituted, would have jurisdiction to try 
it. It wonM poom to follow that if the 
Court of Saiaii Causes has ceased to exist 
or the Officer invested with such powers 
has been transferred then the proceeding 
would be had in the new Court which 
would have jurisdiction to try the suit if 
it were filed on that date afresh. Accord- 
ingly if there is in the District any other 
Court or Officer invested with powers to 
try the Small Cause Court suits in that 
area, it is that Court or Officer who would 
have jurisdiction to continue the proceed- 
ing. On the other hand, if no such Court 
or Officer remains in the District then the 
suit if filed would have to be filed in the 
ordinary Civil Court and the proceeding 
accordingly would be cognizable by such 
Court. 

The use of the word “may” might indi- 
cate that all the cases pending in the Court 
of Small Causes or Officer who bai ceased 

(8) 34 Ind. Cas. 113; 38 A. 425; 14 A. L. J. 549. 

(9) 46 Ind. Cas. 893; 40 A. 525; 16 A. L.J 4 

(10) 115 Ind Cas. 127; 50 A. 810; A. I. R. 1929 All 
50; 26 A. L. J. 772. 

(11) 110 Ind. Oas 493; 26 A. L. J. 839; A. I. R. 1928 
AU.v09. 
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to have jurisdiotion need not automatic 
cally go over to the new Court, but that 
pendiug any order by a superior Court, 
a party may take any proceedings in the 
Court indicated by the section. 

It would also seem that the new Court, 
unless it were a Court of Small Causes 
or a Court invested with such jurisdiction, 
would not necessarily be deemed to be a 
Court of Small Causes so as to make its 
decree non appealable under s, 27 of the 
Provincial Small Cause Courts Act. 

Section 24, Civil Procedure Code gives 
power to the High Court or the District 
Judge to transfers case pending in one 
Subordinate Court from that i ourt itself 
or to another subordinate Court and sub- 
s. (4) provides that a Court trying any 
suit transferred or withdrawn under this 
section from a Court of Small Causes 
shall, for the purposes of such suit, be 
deemed to be a Court of Small Causes. 
It follows that the Court to which the suit 
has been transferred under s. 24, being a 
Court of Small Causes would dispose of 
the suit as such and no appeal would lie 
from its decree. 

Section 150, Civil Procedure Code also 
lays down that the Court to which the 
business is transferred shall have the same 
powers and shall perform the same duties 
as those of the Court from which the 
business was so transferred. Section 17 
of the Bengal, N. W. P. and Assam <Uvil 
Courts Act confers jurisdiction on the 
Court to which the busimsj has been 
transferred. 

It may not necessarily follow that the 
Court to which such business has been 
transferred and whicn has the same powers 
and duties as the former Court necesesri- 
ly itself becomes a Court of Small Causes 
BO as to make its decree final 

One would be inclined to think that 
s. 24 contemplates the transfer of a case 
from one existing Court to another 
existing Court. But if a Court of Small 
Causes or an Officer invested with Small 
Cause Court powers does not exist in the 
District it would be difficult to imagine 
that there is any Court of Small Causes 
in existence from which a suit can be 
transferred to an ordinary Civil Court. 
When such a contingency arises s. 35 would 
empower the Court which for the time 
being would have entertained the suit, if 
freshly filed, to deal with the case. At the 
sametime it would also appear that if a Court 
of Small Causes or another Officer invest- 
ed with such powers is already available 
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in the District who can take cognizance 
of the suit or proceeding, then the suc- 
cessor of the Officer recently transferred, 
who himself does not possess the powers 
of Small Cause Court, would not be en- 
titled under s. 35, Provincial Small Cause 
Courts Act to take it up suo motu. An 
order of the District Judge would be re- 
quired to transfer the case to his file. 

In many cases where a Munsif or Sub- 
ordinate Judge has been transferred there 
is in the District some other Officer in- 
vested with the powers of Small Cause 
Court for the particular area concerned. 
Under e. 35 it would be such Officer who 
would have authority to entertain the 
proceeding. It would, therefore, seem to 
follow that in such a case the new Munsif 
cannot try the case by merely himself 
transferring it from the original side of his 
predecessor to his own regular side. In 
such cases an order by the District Judge 
under s. 24, CiviliProcedureOode would be 
indispensable before the new Munsif can 
proceed with the suit. 

The order of the District Judge quoted 
above, which affects numerous cases, is 
capable of two interpretations. If it was 
not an order under s. 24 then there is 
undoubtedly a conflict of opinion as to the 
legal position. Even if that interpretation 
be not accepted, there would be the ques- 
tion whether an order of his must be deemed 
to be an order under s. 24, Civil Procedure 
Code, although it expressly refers to 
B. 35 Provincial Small Cause Courts Act, 
when the latter section was not at all 
applicable. We think that this case raises 
substantial questions of law for reference to 
a Full Bench. 

We accordingly direct that this case be 
laid before the Chief Justice for the con- 
stitution of a Full Bench. 

[The case was heard by a Full Bench.] 

Mr. Harnandan Prasad, for the Applicant. 

Mr. Shiva Pratad Sinha, for the Opposite 
Parties. 

OPINION. 

MukerJI, J. — This is an application in 
revision by the defendant in a suit instituted 
in the Court of the Munsif of Basti exercis- 
ing the powers of a Judge, Small Cause 
Court. 

While the suit was pending, the Munsif 
exercising the powers of a Judge, Small 
Cause Court, namely, Mr. Shyam Behari 
Lai, was transferred. He was succeeded 
by a gentleman who was not invested with 
the powers of a Judge, Small Cause Court. 
This was Mr. Jamil AJimad. At the date 
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already mentioaed, namely, 16th June, 1928, 
the Subordiqate Judge of Basti sitting at 
Basti wae invested with the powers of a 
Judge, Small Oause Court, up to the pecu- 
niary jurisdiction of Bs. 500, and his local 
jurisdiction extended up to Bansi. 

On the transfer of Mr. Shyam Behari Lai 
the Additional District Judge of Gorakh 
pur sitting at Basti gave certain directions 
in respect of the cases pending in the Court 
of Mr. Shyam Behari Lai. So far as the Small 
Cause Oourt cases were concerned, his 
order was as follows : — 

“The Small Oause Court cases pending in Court of 
the Munsif of Basti will be tried by the present 
incumbent of the ofl&ce as regular suits as he has not 
got the Small Oause Oourt powers. The attention of 
the said learned Munsif be drawn to s. 35 of the Small 
Cause Courts Act, and these cases should be dealt with 
as provided by tho Small Oause Courts Act.” 

In pursuance of this order or direction, 
the Munsif Mr. Jamil Ahmad, took cogni- 
zance of the case and tried it as a regular 
suit. He decreed the claim of the plaintiffs 
and the defendant filed an appeal before 
the Additional District Judge at Basti. He 
transferred it to the Oourt of the Subordi- 
nate J udge at Basti, and that learned Sub- 
ordinate Judge declined to entertain the 
appeal on the ground that no appeal lay. 

The defendant has come up in revision, 
and several points of law have arisen out 
of this application. 

The first question to be considered is 
whether the order of the Additional District 
Judge at Basti was an order of transfer 
within the meaning of s. 24 of the Civil 
Procedure Code. The reason for this en- 
quiry is, that, where a Small Oause Oourt 
case is transferred from a Oourt exercising 
that jurisdiction to a Oourt not exercising 
Small Oause Court jurisdiction, the Oourt 
trying the suit is to be treated as a Small 
Oause Oourt for purposes of that suit. It 
follows that no appeal is maintainble. On 
the other band, if s. 24 does not apply, there 
is a difference of opinion as to whether an 
appeal is maintainable from the ultimate 
decree that may be passed in the suit. 

We have already read the order that was 
passed by the learned Additional District 
Judge, and we are of opinion, that this 
order was not an order of transfer within 
the meaning of s. 24 of the Oivil Procedure 
Code, but wae merely drawing the attention 
of the Munsif to the fact that there was a pro- 
vision in the Small Cause Courts Act in e 35 
to the effect that the successor of the Judge, 
Small Oause Court, should try the suit 

Such being our opinion, we need not 
Qonsider the fact whether the Additional 


District Judge at Basti had or not jurisdic- 
tion to order a transfer of a case from one 
Oourt to another. Nor is it necessary to 
consider whether it is possible under the 
law to order the transfer of a case from a 
Oourt which no longer exists to another 
Oourt. These questions do not any longer 
arise for determination. 

The next question that we have to con- 
sider is whether the decree of the learned 
Munsif, Mr. Jamil Ahmad, was appealable 
under the law. 

We have already mentioned that at the 
date 16th June, 1928, the Subordinate Judge 
of Basti was exercising jurisdiction as a 
Judge, Small Oause Oourt, up to Re. 500. 
That being so, under e. 35 of the Small 
Oause Courts Act, the suit under considers* 
tion should have gone to the file of the 
said Subordinate Judge exercising Small 
Cause Oourt jurisdiction. In this view, the 
learned Munsif should not have tried the 
suit. The suit having been tried without 
jurisdiction, an appeal would lie, and 
therefore the learned Subordinate Judge 
was in error in holding that appeal was not 
competent. 

The next question is whether, when an 
officer without possessing Small Cause 
Court jurisdiction hears a case which was 
pending before bis predecessor-in-office 
exercising Small Oause Court jurisdiction, 
and makes a decree, the decree is appeal- 
able? On this point there is some differ- 
ence of opinion. In this Oourt in Mangal 
Sen V. Rup Chand (1) the view was taken 
that the decree would be unappealable, be- 
ing a decree of a Court of a Small Cause 
Oourt jurisdiction. This view was dissent- 
ed from in Chhotey Lai v. Lakhmi Chand 
Magan Lai (8). It is necessary to consider 
this point, in view of the fact that the learn- 
ed Munsif decided the case. 

We are of opinion that the decision in 
Chhotey Lai v. Lakahmi Chand Magan Lai 
(e) laid down the better law. The fact 
that no appeal is permitted from a decree 
made by a Judge, Small Oause Oourt, is 
due to the provision of s. 27 of the Small 
Oause Courts Act. That rule does not apply 
when a case is decided by a successor of a 
J udge of a Oourt of Small Causes under 
s. 35 of the Act Section 35 comes after 
8. 27, which reads as follows: — 

“Save as provided by thie Act, a decree or order 
made under the foregoing provisions of this Act bv a 
Court of Small Causes shall be final." ’ 

Section 27 not being applicable, and the 
officer actually making the decree not be- 
ing invested with- the powers of a Judge, 
Small Oause Oourt, we fail to see why a 
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finality should attach to a decree made by 
him. We accordingly hold that the case of 
Chhotey Lai v. Lakhmi Chand Magan Lai 
(8) lays down the better law. 

We have ascertained that the present 
Munsif at Bansi exercises Small Cause Court 
jurisdiction up to the amount of ICO 
only. The present suit, therefore, will not 
be cognizable by him. We have also 
ascertained that the jurisdiction of the Sub- 
ordinate Judge at Basti exercising Small 
Cause Court powers has been limited to 
Basti Munsifiy and does not extend to Bansi 
Munsifi, We have now to decide where we 
should send the case back for retrial, for 
there must be retrial because the trial was 
by an officer who had no jurisdiction to 
hear the case. 

Applying s. 35 of the Small Cause Courts 
Act, that Court should have jurisdiction to 
hear the case now, which would have juris- 
diction to hear the suit incase it were now 
instituted. It should follow that the 
Munsif of Bansi should hear the case as a 
regular suit, the decree in which would be 
appealable. 

As a matter of precaution, however, we, 
having set aside the order of the Subordi- 
nate Judge of Basti declining jurisdiction 
to hear the appeal, remand the case to the 
Court of the Additional District Judge at 
Basti. He will cause the suit to be trans- 
ferred to the Court of the Munsif of Banai 
or to such other Court as may have jurisdic- 
tion over the subject-matter, having regard 
to the principle laid down above. 

We are not aware of the jurisdiction that 
the learned Additional District Judge at 
Basti has, in the matter of ordering trans- 
fers of suits and appeals. The jurisdiction 
that is vested under s. 24 is vested in the 
District Court, which, according to the de- 
finition given in the Civil Procedure Code, 
is the principal Court of original civi* 
jurisdiction. There can be only one princi- 
pal Court of original civil jurisdiction in 
a judgeship, and that must be the Court 
of the District Judge of Gorakhpur. If the 
learned Additional District Judge at Basti 
finds that having regard to the provisions of 
8.24 he has no jurisdiction to transfer the 
case, he will obtain an order from the 
District Judge at Gorakhpur for the transfer 
of the case to the proper Court. 

As none of the parties are to blame for 
what has happened, we direct that the costs 
here and hitherto shall abide the result. 

Sulalman, Ag: C J— Iccncorin 
the order proposed. Where s. 24 , Civil 
Procedure Code, can apply, the District 
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Court would have power to transfer a 
case pending in one Subordidate Court, 
to another Subordinate Court. If the case 
is transferred or withdrawn from a Court 
of Small Causes, then under sub s. (4) the 
Court to which it is transferred for trial 
shall, for the purposes of such suit, be 
deemed to be a Court of Small Causes. It 
follows that the Court to which the suit has 
been transferred under s. 24 would dispose 
of the suit as a Court of Small Causes, and 
no appeal would lie from its decree. This 
result would not follow where there is no 
transfer under s. 24 Civil Procedure Code. 

Obviously s. 24 contemplates the transfer 
of a case from one existing Court to 
another existing Court. If, therefore, a 
Court of Small Causes has ceased to exist 
or the officer invested with Small Cause 
Court powers has been transferred from the 
District and there is no other officer pos- 
sessing such powers, there would be no 
Court from which the District Court can 
under s. 24 Civil Procedure Code transfer 
the case to an ordinary Civil Court. The 
contingency where no Court or officer invest- 
ed with Small Cause Court powers exists 
is provided for in s. 35 of the Provincial 
Small Cause Courts Act, 

Section 35 of the Provincial Small Cause 
Courts Act is subjectgto the provisions of 
the Civil Procedure Code and would not 
be applicable where there is any special 
provision in the Code. Prima facie s. 35 
deals with a case where either a Court of 
Small Causes or a Court invested with 
such jurisdiction has ceased to have such 
jurisdiction. It provides that any proceed- 
ing which would have been taken in the 
Court which has now ceased to have 
jurisdiction ‘'may be had” in the Court 
in which if the suit out of which 
the proceeding has arisen were about to be 
instituted, would have jurisdiction to try 
it. It follows that if the Court of Small 
Causes has ceased to exist or the officer 
invested with such powers has been trans- 
ferred, then the proceeding would be had 
in the new Court which would have 
jurisdiction to try the suit if it were 
filed on that date afresh. Accordingly, if 
there is in the District any other, Court or 
officer invested with powers to try the 
Small Cause Court suits in that area, it is 
that Court or officer who would have 
jurisdiction to take cognizance of the suit 
and ontinuQ the proceeding. In such a 
case the successor of the officer recently 
transferred, who himself does not possess- 
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the powers ot a Small Cause Court, would 
not be entitled under s. 35 Provincial 
Small Cause Courts Act to take it up svo 
motu, and can only act if the caee were 
transferred to him under s. 24. On the 
other hand, if no such Court or officer 
remains in the district then the suit if 
filed would have to be filed in the ordin- 
ary Civil Court and the proceeding ac- 
cordingly would be cognizable by such 
Court. 

In many cases where a Munsif has been 
transferred there is in the District a Sub- 
ordinate Judge invested with the powers 
of a Small Cause Court for the area within 
the jurisdiction of the Munsif. Under 
s. 35 Provincial Small ; Cause Courts Act 
it would be such a Subordinate Judge who 
would have authority to entertain the 
proceedings. A new Munsif who comes 
to take place of the Munsif transferred 
but who does not possess the Small Cause 
Court powers would have no jurisdiction 
himself to transfer the caee from the Small 
Cause Court side of his predecessor 
to bis own regular side. The case 
would gj automatically to the Sub- 
ordinate Judge who is invested with Small 
Cause Court powers. If there is such a 
Subordinate Juc'ge, it would be open to 
the District Judge to transfer the case from 
the Court of the Subordinate Judge with 
Small Cause Court poweri to that of the 
new Munsif without such powers. If there 
is no such Subordinate Judge with Small 
Cause Court powers theMunsif will under s. 
35, Provincial Small Cause Courts Act have 
to try it on the original side, and the Dis- 
trict Judge would have no power at all to 
act under s. 24 so as to transfer the case to 
the Munsif and make him a Court of 
Small Causes. He can, of course, transfer 
the case from the Munsif’s file to any 
other Court, but the suit would cease to be 
a Small Cause Court suit. An appeal in 
such cases would lie to the District 
Judge. 

Boys, J.— I concur in the judgment of 
end order proposed by Mr. Justice Mukerji. 

By the Court— We set aside the 
oroercf the Subordinate Judge of Basti 
declining jurisdiction to bear the appeal, 
remand the caee to the Court of the Ad- 
ditional District Judge at Basti. He will 
cause the suit to be transferred to the 
Court of the Munsif of Basti or such other 
Court as may have jurisdiction over the sub- 
ject matter, having regard to the principle 
laid down in the above judgments. If 
the Additional District Judge finds that 


be has no jurisdiction to transfer the case' 
he will obtain an order from the District 
Judge at Gorakhpur for the transfer of the 
case to the proper Court. 

We direct that the costs here and hither- 
to shall abide the result. 

A Case remanded. 
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ceipts from tho mortgaged property shall, so long as tho 
mortgagee is in possession of tho property, bo taken in 
lieu of interest on[the principal money or in lieu of such 
interest and defined portion of the principal. Shafi- 
un~Nissa v. Fazal Bab (1) overruled. [%bid.] 

Second Appeal from the decision of the 
Subordinate Judge, Ghazipur, dated the 
2 let August 1928. 

Ou 22nd June 1931 Mukerji and Allen, 
JJ made the following 

Order of Reference to a Full 
Bench. 

This is a plaintifie’ appeal and arises 
out of a suit for redemption of a mortgage 
dated the 17th June 1867. 

The plaintiffs are the transferees of the 
defendants second party who were the 
original mortgagors. The defendants 
first party represent the original moit- 
gagees. 

The plaintiffs’ case was that owing to an 
increase in the income of the property 
mortgaged usufructuarily, the mortgage- 
money nas paid itself and there is a sur- 
plus of Rs. 4l(J-5-2 in favour of the plaint- 
iffs. They accordingly ask for possession 
and for the said amount of money as sur- 
plus due to them. The defence was that 
there was no increase in the income of the 
property mortgaged, on the other hand, 
there was a decrease in it and there was 
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a document of farther charge and the 
plaintiffs could not redeem without paying 
the amount due on that document also. 
In the mortg8ge>deed there was a stipula- 
tion that a part of the estimated income of 
the property would be taken towards a 
part of the interest and the balance of 
Rs. 7 a year would be paid by the mort- 
gagors. As to this, the plaintiffs* allegation 
was that the sum of Ks. 7 a year was paid 
up to 1290, Fasli and, thereafter, it was not 
necessary to pay this sum because the 
income from the property increased by 
more than Rs. 7 a year. .The lower Appel- 
late Oourt has held that It is a fact that 
the mortgagors paid Rs. 7 a year up to 

1290 Faili. 

The first Oourt found that there was a 
considerable increase from time to time in 
the profits of the mortgaged property and 
that after paying the stipulated interest 
there was a surplus which went to liquidate 
the principal amount and a large 
amount of eurplus money was left 
in the hands of the mortgagees amounting 
to Rs. 3,943. On these findings, the learn- 
ed Munsif decreed the suit for possession 
and for recovery of the surplus amount. 

Before the learned Subordinate Judge 
who heard the appeal, it was contended 
that under the terms of the mortgage the 
mortgagees were not bound to reader an 
account and that the subsequent deed did 
amount to a deed of further charge. On 
both these points the learned Subordinate 
Judge found in favour of the defendants. 
The result was that he decreed the claim 
for redemption of the mortgage on 
condition of payment of the principal 
mortgage money and Rs. 7 a year the 
deficiency in the interest every year, from 

1291 Fasli to the date fixed for payment and 
also on payment of the principal amount 
secured by the deed of farther charge and 
the interest thereon. 

The plaintiffs have come in second appeal 
and two points have been urged before us. 
The first is that the learned Judge of the 
Oourt below was wrong in holding that 
there could be no accounting, that the 
document for which a farther charge is 
claimed creates no charge on the property 
and, therefore, the plaintiffs are not liable 
to pay the money due on it. By way of a 
side issue, it was contended on behalf of 
the respondents that the amount of Rs. 187 
stated in the deed of mortgage as the 
total income per year, was taken by the 
parties as the income from the property 


mortgaged for all time. In rep ly to this 
it was argued on behalf of the appellants 
that such a stipulation would be void under 
the law. 

The points that arise for decision in this 
case therefore are . — 

1. Whether the parties are agreed that 
Rs. 187 was to be taken to be the annual 
income of the property for all time, irres- 
pective of whether there was actually an 
increase or decrease in the income from the 
mortgaged property ? 

2. If the parties did so agree, whether 
the agreement is binding on them or 
whether the same is void and contrary to 
law ? 

3. Whether the plaintiffs are entitled to 
claim an account of the income of the 
property ? 

4. Whether the deed dated Jait Sudi 
15th, 1274 Fasli for the amount of Rs. 250 
creates a charge on the property mort- 
gaged ? 

It will be noticed that if the Issue Ro. 3 
is decided in favour of the plaintiffs, an 
issue will have to be sent down, as to the 
account, in order that the Oourt below may 
find out what was the income from the 
property daring the years of the mort- 
gagees’ possession and whether the plaint- 
iffs have to pay anything or whether they 
are entitled to any surplus? 

As to the first point, as a true construe- 
tion of the document in suit, we are of 
opinion that the parties agreed that Rs, 187 
was to be taken as the total annual income 
of the property. The term of the mort- 
gage was 9 years and there is nothing in 
the document to show that it was contemp- 
lated that there might be an increase in 
the income within this term of the mort- 
gage, or even thereafter. 

Points Nos, 2 and 3 go together. These are 
the points which are most important in 
this appeal. The argument.on behalf of the 
appellants is that, except in cases covered 
by s. 77 of the Transfer of Property Act, 
a mortgagee in possession is bound to 
render an account and if he really acquires 
from the property a larger amount than 
was contemplated by the mortgagor at the 
date of the execution of the mortgage, the 
mortgagee cannot keep the surplus to him- 
self on the ground that the mortgagor and 
he had agreed that the income from the 
property would be a fixed amount. It is 
pointed out that s. 77 contemplates the 
oases where the whole of the interest is 
to be covered by the usufruct or where the 
usufruct covers the whole of the interest 
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and a defined portion of the principal 
amount. Section 77 does not contemplate 
a case in which, by agreement, the uauirnct 
of the mortgaged property is to be taken 
in lieu of a part only of the entire interest 
due to the mortgagee. 

On the other hand, s. 76 of the Transfer 
of Property Act lays down the liabilities of 
the mortgagee in possession. In the case 
of els. (c) and (d) of this section, the expres- 
sion ‘'in the absence of a contract to the 
contrary" appears. Thus, where those 
clauses apply it is open to the parties to 
contract themselves out of those rules and 
in that casethe mortgagee will not be bound 
to act in the way he would be bound, in the 
absence of a contract to the contrary. In 
the ole. (a), (b),(e), (/), (g), (h), and (i) the 
words, "in the absence of a contract to the 
contrary" do not appear and therefore, the 
liability of the mortgagee would appear to 
be absolute and he is not entitled to contract 
out of those liabilities. For example in the 
case of cl. (a) which lays down that a 
mortgagee must manage the property as a 
person of ordinary prudence would manage 
it if it were his own, a mortgagee cannot 
be permitted to agree with the mortgagor 
that he would manage the property in any 
way and as carelessly as hefehose and that he 
would not account for the income of the prop- 
erty or would not be liable for any loss oc- 
casioned to the property of the mortgagor 
by the mortgagee’s mismanagement. There 
can be no doubt that in the case of cl, (a) the 
liability of the mortgagee is absolute and 
he cannot contract himself out of it. 
Similarly, in the case of cl. (g) the mortgagee 
is required to keep clear, full and accurate 
accounts. This seems to be an absolute 
liability and the mortgagee cannot agree 
validly with the mortgagor that any account 
that he keeps, however, slipshod it may be, 
will have to be accepted by the mortgagor. 
Similarly in the case of cl. (h) the mortgagee 
is required to apply the receipts from the 
mortgaged property, after deducting the 
expenses and interest thereon, in a certain 
way. If his income from the property is 
large, it is contended on behalf of the ap- 
pellants that it is not open to the mortgagee 
to agree with the mortgagor that he would 
keep anything over and above the interest 
due to him, for bis own benefit and would 
not account for the same to the mortgagor. 

The argument adduced on behalf of the 
appellants seems to have great force. The 
omission from s. 77 of the case in which 
only a part of the interest is to be paid out 
of the usufruct must have been intentional 


and not accidental. One can see the reason 
for it without much diflSculty. Where the 
parties agree on a stipulated amount of 
interest to be paid by one party and to be 
received by the other, it is that amount 
alone to^which the mortgagee is entitled 
and he is entitled to nothing more. The 
exception is where no interest is stipulated 
for specifically, and it is agreed that 
whatever be the interest and whatever be 
the usufruct, one will be set ofi against the 
other. There need be no accounting in 
such a case. But where such is not the 
case, there must be an accounting. 

This view, which has been strongly 
urged on behalf of the appellants and which, 
as at present advised, seems to us to be 
the correct view, was not accepted in the 
case of Shafi-un Nissa v. Fazal Rab (1), by 
two learned Judges of this Court. That 
case was similar to the present one. 
Karamat Husain, J., remarked that a usufru- 
ctuary mortgagee would be liable to render 
account only by an express stipulation to 
that effect. He further held that the case 
before him was covered by s. 77 of the 
Transfer of Property Act, though the facts 
did not fall within the four corners of 
that section. His learned colleague Knox, 
J, contended himself with the remark that 
on the stipulation contained in the deed of 
mortgage, he agreed with his brother 
Karamat Husain, J. 

This case of Shafi-un-Nissa v. Fatal Rab 
(1) was cited in a more recent case in this 
Court, namely Bihari Lai v. Shib Lai (2) 
but it was neither approved nor disapprov- 
ed. In the Patna High Court the case of 
Shafi-un-Nissay. Fatal Rab (1) was cited in 
the.case of Kishen Lai r.Hira Lai (3) decided 
by Das and Kulwant Sahay, JJ., and the 
decision on the point of law was dissented 
from. The judgment however, contains 
& dictum to the effect that the judgment in 
the Allahabad case was correct, if it was 
to be based merely on the interpretation 
of the document. No doubt this dictum 
was obiter, but it shows, at any rate, that 
the learned Judges thought that it was open 
to the mortgagees to contract themselves 
out of the liabilities laid down by the law 
under s. 76 (h) of the Transfer of Property 
Act. This view is controverted before us 
by Mr. Iqbal Ahmad, who has argued the 
case for the appellants, 


(1) 7 Ind. Oas. 293; 7 A. L. J. 783. 

(2) 82 Ind Oas. 25; 22 A. L. J. 579; A. I.E. 1924 All. 
591; 46 A. 633; L.R 5 A 414 Oiv. 

(3) 120 Ind. Oas. 768; A. I. R. 1929 Pat. 571; 10 P. L. 

T. 487; Ind. Rul. (1930) Pat. 80. . 
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Mr Kamla Kant Verma has drawn our 
attention on bohall of tho reapondonta^ to 
another caae decided by the Patna High 
Cjurt, namely Raffhuhaf Narain Choudhury 
▼. Mohit Narain Jha (4) which quotea with- 
out diaapproval the opinion of Karamat 
Huaaain, J. in the caae of Shafi-un-Nissa v. 
Fazal Rah (1) viz., in the abaence of a con- 
tract to that effect a mortgagee with poaaea- 
aion ia not bound to account for tho uauf luct 
of property. If that ia the view which the 
learned Judges took in the case of Raghubar 
Narain Choudhury v. Mohit Narain Jha (4) 
there ia a conflict of viewa among the J udgea 
of the Patna High Court. 

We are of opinion that the case in 
Shafi un Nissa v. Fazal Rab (1) requires re- 
consideration and for this purpose we refer 
this caae to a larger Bench. The point that 
has to be decided by the Full Bench, such 
as may be constituted by the learned 
Chief Justice, will be as follows: — 

1. Whether it is open to a mortgagee who has 
agreed to accept the whole of the usufruct of the 
mortgaged property ia lieu of a portion of the 
tercet due to him to escape the operation of e. 76 
(/i) of tho Transfer of Property Act and a rendition 
of account of tho income of the property by an agree- 
ment to that effect with the mortgagor? 

2. Whether, on a true construction of s. 77 of the 
Transfer of Property Act, a case where tho whole 
of tho usufruct of the mortgaged property is taken 
in lieu of a part of the interest due on the mort- 
gage money is covered by it? 

We have read the document dated Jail 
Sudi 15th 1274, Fa^Ji lor thesum Re. 250 and 
we are of opinion that it creates a charge 
in clear terms over the property mortgaged 
by way of conditional sale with the mort- 
gagees. The language does not call for ^ a 
detailed examination. The document it- 
self is called a hypothecation bond and the 
mortgagors agree that till the amount 
secured by the deed is paid off, they will 
not transfer Saa/ of the properties by way 
of conditional sale. Further they agree 
that in case the property mortgaged by way 
of conditional sale, is foreclosed, the amount 
lor which the foreclosure would take place 
would include the amount ^due on the 
present deed. 

We direct that the case be laid before the 
Hon’ble the Chief Justice lor constitution 
of a Bencn to decide the two points formula- 
ted by us above. 

On return of findings from the Full 
Bench we shall consider whether a remand 
of the issue indicatedabove will be neces- 
sary or not. 

[The case was heard by a Full Bench.] 

(4) 114 Ind. Oas. 473; 7 Pat. 44; A.I.R. 1929 Pat. 
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Mr. Iqhal Ahmad (for whom Mr. Mansur 
Alam)fior the Appellants. 

Mr K. V arma (for whom Mr. Dhargaia)^ 
tor the Respondents. 

Opinion. — This is a plaintiffs’ appeal 
arising out of a suit for redemption of a 
mortgage of the 17th of June lb67, by 
way of conditional sale, for a sum of, 
Rs. 1,333*5 4 The mortgagor promised to pay 
interest at therateof Re.T-fipermensem which 
came to Rs. 75 per annum. These figures were 
expressly recited in the deed. It was 
further stated that the gross produce of 
the property was Rs. 187, out of which 
Rs. 108 had to be paid on account of 
Government Revenue and cesses, Rs. 6 3 6 on 
account of certain other charges, and 
Rs. 4-8 on account of expenses ; in all 
Rs. 119 2*6. The mortgagee was to utilise 
the balance of Es. 68 in lieu of interest, 
and the mortgagor promised to pay Rs. 7 
from his pocket on account of deficiency 
in the interest. It was contemplated that 
the mortgage would be redeemed in about 
nine years’ time, and there was tho condi- 
tion for foreclosure that if the mortgagee 
failed to pay the amount at the stipulated 
time, the mortgage would be foreclosed. 
It did not provide what was to happen if 
there was an increase or decrease in the 
income, nor did it expressly lay down any 
covenant as to the liability or otherwise 
of the mortgage to maintain accounts or to 
render them at the time of redemption. 
The deed was silent as to these matters. 

It is an admitted fact that about 1291 
FasZi there was a fresh settlement, and the 
income of the property was considerably 
increased. It is also an admitted fact that 
the mortgagors were paying Rs. 7 a year 
up to that year and then stopped paying 
any further. It is not disputed that the 
mortgagee did not insist on the payment of 
this extra amount, and on account of the 
default did not consider it necessary to sue 
for foreclosure. 

The plaintiffs claimed that the mort- 
gagee’s representatives must give credit 
for the extra income which accrued after 
the mortgage ; while the mortgagee’s 
representatives disputed this and 
pleaded that the mortgagors’ repre- 
sentatives were bound to make good 
the balance of Rs. 7 a year. The lower 
Appellate Court passed a decree for re- 
demption in favour of the plaintiffs on 
payment of the principal sum plus Rs. 7 
a year from the time when they stopped 
payment. The plaintiffs appealed to the 
High Court, and the Division Bench has 
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referred two queetionB to a Full Bench for 
anewere. 

Tto Division Bench interpreted the mort- 
gage-deed in dispute as containing no 
contract as to what was to happen if there 
was an increase or decrease in the income. 
The learned Judges thought that the con- 
tingency that there might be an increase 
or decrease in the income never occurred 
to the parties, and they never thought about 
it, so they did not provide for this con- 
tingency, that is to say, it was purely a 
case of omission, and there was no con- 
tract against the liability of the mortgagee 
to account for any surplus income. We 
rnust accept this interpretation as the ques- 
tion of interpretation has not been referred 
to us. 

The mortgage-deed in question was exe- 
cuted before the coming into force of the 
Transfer of Property Act, and at the time 
of its execution the parties were bound by 
the equitable principles governing mort- 
gages and not by the strict language of 
any section of this enactment. Where the 
parties expressly agree that the entire in- 
come, whatever it be, should be set off 
against the whole of the interest on the 
amount advanced, there is, of course, 
no necessity for the mortgagee to 
keep any account. On the other hand, 
where the intenticn is that the 
mortgagee should get the interest at an 
agreed rate, the primary consideration is 
the payment of the mortgage- money with 
interest at that rate to the mortgagee, even 
though the income may fluctuate from year 
to year. It would follow on general equit- 
able principles that where there is a flxed 
rate of interest there should be a liability 
on the mortgagee to maintain proper and 
regular accounts and give credit for all 
the receipts, and claim compensation for 
deficit or pay for the surplus. The liability 
of the mortgagee to render accounts was 
well recognized even before the coming 
into force of the Transfer of Property Act, 
Under s, 76 of the Act the liability of the 
mortgagee in possession to give credit for 
the receipts, after deducting the expenses 
and interest, in the account, is absolute, 
It is significant that although the words ‘in 
the absence of a contract to the contrary*, 
occur in els (c) and (d), those words do not 
occur in the other caluses particularly in 
cl. (A), which requires that the receipt from 
the mortgaged property shall be debited 
against the mortgagee in reduction of the 
amount due to him and the surplus if any 


shaU be paid to the mortgagor. It is there- 
fore q life obvious that unless the case 
cones within the purview of s. 77 of the 
Act, which in express language excludes the 
operations of s. 76 (A), the liability of the 
mortgagee to give credit for the receipts in 
the account is absolute and the parties 
would not beat liberty to contract them- 
selves out of the statutory liability. 

Section 77, however, cannot apply unless 
there is a contract between the mortgagee 
and the mortgagor that the receipts from 
the mortgaged property shall, so long as the 
mortgagee is in possession of the property, 
be taken in lieu of interest on the principal 
money or in lieu of such interest and defined 
uortion of the principal. On the interpreta- 
tion of the mortgage-deed made by the 
Division Bench there was no such contract 
in the case before us. Section 77 therefore 
has no application and the mortgage does 
not come within the purview of the excep- 
tion. He was therefore liable under s. 76 
(h) to render account and give credit for the 
surplus income if any. 

In this view of the matter it is not 
necessary to answer the second question. 
If, however, the Division Bench are of 
opinion that they cannot decide the appeal 
without an answer to thatquesiion they may 
refer it again to us. 

Our Snswer to the first question is that 
where the mortgage is governed by the 
Transfer of Property Act the mortgagee 
cannot contract himself out of the provisions 
of s 76 {h) of the Act unless he can bring 
himself strictly within the exception pro- 
vided by 0.77, 

A. Reference answered. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 25 of 1931. 
December 4, 1931. 

SuLAIMAN, AoTINO.C. J. AND NiAMATDLLAH J 

PADAKATH TEWARl- Defendant—' ’ 
Appellant 
versus 

DULHIN TAPESHA KUERI-Plaintipp 
AND 01 HBR8— Defendants — Respondents. 

Civil Procedure Code (Act V of PJOS), 83 , lOJf, (h) 
—•Order directing arrest or detention in cioil prison-- 
Appeal -Order for production of lady for medical 

examination— Non-compliuncc— Arrest, Legality of- 
Inherent powers of Court— Medical examination with- 
out consent — Assault. 

Under 8. 104(h), Civil Procedure Code, an appea 
lies from an order directing the arrest or detention in 
the civil prison of any psrsom otherwise than in ex- 
ecution of a decree. 
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An internal medical examination of a lady, if not 
voluntarily submitted to by her, would amount to 
assault and battery, [p. 369, wl. ^ 0 . , - - 

A Subordinate Judge directed defendants Nos. 1 to 
3 to produce defendant No. 4 in Court for internal 
medical examination without ascertaining whether 
defendant No. 4 who was a pardanashin lady was 
willing to submit to such examination, and, on their 
failure to do so, directed the arrest of all the defen- 
dants and got them produced in Court under the 
supposed inherent powers of the Court and not pro- 
fessing to act on the assumption that they were in 
contempt : [p 369, col, 2.] ^ j 

Held, that the order was entirely ultra vires and 

: ‘Courts of Justice have not only to do 
Justice but should also ispire confidence in the public 
mind as to their fairness . [ibid ] a j j • 

First Appeal against an order of the Addi- 
tional Sub-Judge, Ballia, dated the 2let 
January, 1931. 

Mr. A. P. Pandey, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Respond- 
ent. 

Judgment.— This ia an appeal from 
a moat Btartlinjt order for the arrest and 
detention in the civil prison of the defend- 
ants. A preliminary- object ion is taken 
that no appeal liee from the order. In our 
opinion this objection baa no force what- 
soever. Under a. 104 (h), Civil Procedure 
Code an appeal ia expreealy provided from 
an order direotinj! the arrest or detention 
in the civil prison of any person otherwiee 
than in execution of a decree. Even if 
there had been no provision for an appeal, 
we would have felt compelled to interfere 
in revision because there has been a gross 
travesty of justice in this case. Even a 
uQfgory reference to the order*sheet would 
show that for some reason not easily 
intelligible the Subordinate Judge proceed- 
0^ 10 0 very high- banded manner which 
would in no way do credit to any judicial 
officer of experience. 

The moat astonishing thing is that the 
Subordinate Judge himself was fully con- 
scious that there wore no express provisions 
in the Civil Procedure Code which justifi- 
ed the course of action which he took upon 
himself to pursue, In order to usurp most 
sweeping powers of arresting the defendants 
and sending them to Jail he took shelter 
behind the remark: 

" The Civil Procedure Code is not exhaustive and 
It cannot be said to lay down a procedure for every 
emergency on account or which the power of the 
Court has been left unfettered to chalk out a 
procedure not provided for in order to do justice”. 

If the learned Subordinate Judge imsgisee 
that the supposed inherent power makea 
him the absolute master of the situation 
80 as to enable him to pass any arbitrary 
orders which he thinks fit sgsin4t any 


party to the auit, the sooner he is dis- 
illusioned of this false notion the better 
for him. The provisions for the issue of 
the warrantstof arrests are to be found in 
the four corners of the Civil Procedure 
Code. There is also power to get parties 
arrested or punished when proper pro- 
ceedings for contempt of Court have been 
taken in an authorised manner. But it is 
preposterous to suggest that a Court has 
power to arrest any person or to send him 
to Jail forthwith without any proper trial 
in a legal proceeding. 

In a civil suit for a declaration pending 
before the Court below it was in issue 
whether the plaintiff No. 1 was the 
daughter of defendant No. 1 born of 
defendant No. 4 but there was no specific 
issue that the defendant No. 4 had never 
given birth to any child at all. On an 
application of the plaintiffs filed on the 
5th of January 1931, unsupported by any 
affidavit, the Court ordered that the Vakil 
for the defendant No. 2 should produce 
her on the 16th of January 1931, “so that she 
may be sent to doctor for medical ex- 
amination as to whether any issue was 
born to her.” The other defendants were 
asked to be present so that they ‘might 
watch the examination by the doctor’. The 
learned Bubordinate Judge up to that date 
had DO materials before him to show that 
the defendant No. 4 was agreeable to 
submit herself to medical examination. He 
did not even take the trouble to ascertain 
this Wore passing the order. This order 
was repeated on the 15th of January, and 
the defendants Nos. 1 and 3 were ordered 
to produce her in Court on the Itlst of 
January ‘so that she may be required to 
undergo medical examination’. The learn- 
ed Subordinate Judge even now did not 
pause to enquire whether she was hereself 
willing to submit herself to medical ex- 
amination. On the 2lBt of January the 
parties filed conflicting affidavits but there 
was yet no suggestion that the defendant 
No. 4 was herself willing to be internally 
examined. The learned Subordinate Judge 
concluded that the defendants Nos. 1 to 3 
were responsible for her non-appearance 
and ordered that they ‘be arrested and 
detained in the civil prison’. Defendant 
No. 3 was present in Court and be was 
ordered to be arrested 'at once’. No pro- 
ceedings for any contempt of L'onrt were 
drawn np against these defendants. War- 
rants for the arrest of the defendants Nos, 

1 and 2 were issued on the same day and 
the process servers were ordered to bring 
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defendant No, 4 to Court. The prooeee- 
servers returned the warrants un-ezecuted 
as they found the house of defendants Nos.* 1 
and 4 looked up. 

Finding that hie arbitrary orders proved 
futile, the learned Subordinate Judge order* 
ed a Vakil to ‘go as a Commissioner, break 
open the door or lock, if necessary, and let 
the pairokar of the plaintiffs and defend* 
ant No. 4 bring Musammat Bhagjogna in 
his company to Court*. The order pro- 
ceeded ‘if the pairokar points her out to be 
in the house of|any other person the Com- 
missioner shall request the other person to 
let her into bis custody and if that man 
refuses, the Commissioner shall, after due 
notice of keeping purdah enter his house 
and break open the door or lock if necessary 
in order to take her into hia euatody'. This 
is an instance of authority running riot. 
The learned Subordinate Judge should 
have realised that he would be making 
himself liable to damages for illegal 
arrest if a lady defendant was taken into 
custody and brought to Court against her 
will or by force. 

The defendant lady was brought into 
Court by the Commissioner, ‘after some 
trouble and opposition*. She was ordered 
'to remain in Court pending order for 
medical examination*. The defendant No. 
3 was ordered to be released in erder to 
present himself before the Court 'so that 
the proceedings of the medical examina- 
tion of the lady may take place in hia 
seeing'. The other parties were also order- 
ed to be present at the time of the medical 
examination of the lady. Up to the time 
of the passing of this order it did not 
strike the learned Subordinate Judge that 
the lady’s wishes should be consulted. The 
poor lady appears to keep purdah and was 
brought to Court in a palki. The learned 
Subordinate Judge examined her later and 
noted that ‘she is willing to submit herself 
to medical examination by a lady doctor*. 
As Indian pardanashin women are general- 
ly reluctant to undergo an internal ex- 
amination, the peculiar circumstances in 
which she bad been brought to Court and 
was detained there might justify the com- 
ment of the Counsel for the defendants 
that she must have been too frightened and 
nervous, and her consent was wrung out of 
her because of the fear under which she 
was placed. The Subordinate J udge should 
appreciate that an internal medical ex- 
amination of a lady, if not voluntarily sub- 
mitted to by her, would amount to assault 
and battery. The medical examination of 


the defendant lady took place at the Zenana 
Hospital. Subsequent proceedings were 
stayed by an order of the High Court passed 
on an application for transfer. When the 
application for transfer came op for final 
disposal the junior Counsel engaged stated 
that he bad no instructions and the senior 
Counsel sent an illness slip praying that 
the case be postponed. Unfortunately for 
him the case was heard ex parte and the 
application was dismissed on the one-sided 
report of the Subordinate Judge. If all 
the facts had been brought to the notice of 
the learned Judge, he might have come to 
the conclusion that the learned Subordi- 
nate Judge was not in a fit judicial mood to 
try the civil suit. 

It seems to ns that the whole procedure 
adopted by the Subordinate Judge was 
illegal from beginning to end, and it is 
regrettable that any experienced judicial 
officer should stoop to adopt such a course 
of action. Courts of Justice have not only 
to do justice but should also inspire con- 
fidence in the public mind as to their 
fairness. Such a high-banded conduct on 
the part of a judicial officer is bound to 
bring Courts into discredit and shake the 
confidence of the people in the purity of 
the administration of justice. 

The learned Subordinate J udge did not 
profess to act on the assumption that they 
were in contempt nor did he take any pro- 
per legal proceedings against them for 
contempt. In the circumstance he had 
absolutely no jurisdiction to get the defend- 
ants arrested or sent to the civil prison. 
His order was utterly ult7a vires and without 
authority. We accordingly allow this 
appeal and set aside the order of the 21st 
of January, 1931, and direct the plaintiffs, 
at whose instance the order was passed, 
should pay the costs of the defendants in 
both the Courts. 

A. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1170 of 1928. 
March 30. 1931. 

MoKBBJI and BaNNBT. JJ. 

Saiyed ALI MOHAMED— Dbfbndant 
— Appbllant 
versus 

Saiyed ZAKAR ALI — Plaimtipf — 
RSSPOKfeBNr. 

Malicious prosicution — 'Prosecution* — Dismissal of 
complaint without issuing j^rocess^Suit for damages^ 
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whether lies ^Defamation--’ Absolute 'privilege— Crimi* 
not complaint, 

A suit for damages for Malicious prosecution will 
not lie where no process has been issued by the 
Magistrate for the attendance of the person accused. 
De Rozariov. Gulab Chand Anundjeeil)^ Golap Janv, 
Bholanath Khetry (2), Sheikh Meeran Sahib v. Ratna- 
velu Mudali (3) and Subhag Chumar v. Nand Lai Sahu 

(4), followed. Bishen Prasad Narain Singh v. Phulman 
Singh (5), Bishen Singh v. Ram Bahai Roy (6j, Gursa^ 
ran Das r. Israr Haidar (7), Ahmadbhai Framji 
Edulji (8) and Imperatrix v. Lukshman Sakharam 

(9) , not followed, [p. 370, col. 1.] 

In India damage to a man’s fame is not sufficient for 
an action for malicious proeecution. [p. 370, col 2.] 

A criminal complaint is absolutely privileged so far 
as the Civil Court is concerned and no suit for 
damages lies for defamation on account of statements 
of a dtfamatory character contained in a complaint 
made to a Magistrate. Chunni Lai v. Narsingh Das 

(10) , followed, [p. 371, col. 1.] 

Second Appeel from a decision of the 
First Subordinate Judge, Cawnpore, dated 
the .3lst March, 

Dr. M, H. Faruqi, for the Appellant. 

Dr. M. Walliullah, for the Respondent. 

BeMnet, J. — This second appeal by the 
defendant haa been referred to a Bench of 
two Judges by a learned single Judge 
because a difficult question of law is involv- 
ed. The facts which have been found in 
the present case are that the defendants 
made a complaint in the Oriminsl Oourt 
against the plaintiff under ss. 449 and 506, 
Indian Penal Code and also asked for 
security to keep the peace to be taken 
under s. i07, Criminal Procedure Oode. 
The Sub-Divisional Magistrate did not 
issue any summons or other process to the 
accused, but he called under s. 202, Crimi- 
nal Procedure Oode for a report from the 
Police, and the Sub-Inspector made an 
inquiry and sent a report and after receiving 
that report the Sub- Divisional Magistrate 
went to the village of the parties himself 
and went to the house of the accused and 
held an inquiry. He came to the conclu- 
sion that the complaint lodged by the de- 
fendant was false, and he dismissed this 
complaint under s. 203, Criminal Procedure 
Oode. The accused then filed the present 
plaint. The question which has arisen in 
second appeal is whether a suit for damages 
for malicious prosecution will lie where no 
process has been issued by the Magistrate 
for the attendance of the person accused. 
On this point ihere are a number of con- 
flicting rulings, but the weight of authority 
of the Courts in India is that no such suit 
for damages lies. This view has been taken 
in the following rulings : — 

De Rosario v. Gulab Chand Anundjee (1), 

(1)S lad. Qm. 877; 37 0. m 


Qolap Jan v. Bholanath Khetry (2), 
Sheik Meeran Sahib v. Ratnavelu Mudali 
(3) and Subhag Chamar v. Nand Lai Sahu 

On the other hand the plaintiff- respond- 
ent relied on the following rulings : — 

Bishen Prasad Narain Singh v. Phulman 
Singh (5), 64 Ind. Oas. 741, Bishen 
Singh V. Ram Bahai Roy (6), Gursaran 
Das V. Israr Haider (7). Ahmadbhai 
V. Framji Edulji (8) and Imperatrix v. 
Lakshman Sakaram (9), 

Now in some of the rulings on which the 
plaintiff relies the proposition enunciated 
by the plaintiff does not find full support. 
Thus in Bishen Prasad Narain Singh v. 
Phulman Singh (6), it is stated, 

“Th* proseoution might be infnictuous, if, for 
instance, no notice was served upon the accused. Jn 
such a contingency, the action for damages for ma- 
licious prosecution would fail, not because there was 
no prosecution commenced, but because there was no 
damage done to the plaintiff.” 

The view of damages taken by • the 
Oalcutta High Oourt in this case is that the 
damages should be material, that is that the 
plaintiff should show that he suffered 
damages by having to defend himself in the 
Oriminsl Courts. It is true that under 
English Law the case is apparently other- 
wise. In Halubury’s Laws of England, 
Vol. 19, pare 114.3 it is stated: 

“To succeed in an action for malicious prosecution 
a plaintiff must prove ... (v) that the plaintifl 
has suffered damage; unless, indeed, the proceeding! 
necessarily import damage to his fame or person,” 

And )u pf^i «, 14/0 it is stated, 

“To support an action for malicious prosecution or 
other malicious legal proceedings, one of three heads 
of damage must be proved, if not implied by law; 

(1) Damage to a man’s fame, as where the matter 
of which he is accused is scandalous; 

(2) Damage done to the person, as where his life, 
limb, or liberty is endangered; or 

(3) Damage to hie property, as where he is put 
to the expense of acquitting himself of the crime with 
which he is charged.” 

Now in India it ia only damage under 
the second and third heads which has been 
considered anfficient to start an action for 
malicious prosecution. If damage to a 
man’s reputation was concerned sufficient 
to start a suit for malicious prosecution, 
then the position would arise that damages 

(2) 11 Ind. Oas. 311; 38 0. S80. 

(3) 21 Ind. Oas. 703; 38 M. 181; 25 M. L. 3. 1. 

(4) 118 Ind. Oas. 133; 8 Pat. 285; A. I. R. 1929 Pat. 
271; 10 P. L. T.415; Ind. Rul. (1929) Pat. 485. 

(5) 27 Ind. Oas. 449; 19 0. W. N. 935; 20 0. L. J. 
518 

(6) 61 Ind. Cas. 741. 

(7) 105 Ind. Cas. 553; A. I. R. 1927, Oudh 47J; S 
Luck 746; 1 Luck. Oas. 492. 

(8) 28 B. 226; 9'Rom. L. R. 940. 

(«)8B.4U. 


I 



1932 Att llOHAMa» V. ZtKAS AI.I. 371 


to reputation oouid be the basis of a sui c for 
malioiouB proseoution although auoh 
damages could not be the basis of a suit for 
defamation, it has been held in a Full Bench 
case of this High Oourt Chunni Lai y. 
Narsingh Dob (lU) that where a person 
presents a petition to a Oriminal Oourt he 
is not liable in a civil suit for damages in 
respect of statements made therein which 
may be defamatory of the person complain' 
ed against The Full Bench case of this 
High Oourt has laid down that there is an 
absolute privilege for a complaint to a 
Oriminal Oourt so far as a Oivil Oourt is 
concerned, and that no suit will lie for 
damages for defamation. It would, there* 
fore, be contrary to the spirit of this ruling 
if we were to hold that such damages coul 1 
form the basis of a suit for malicious pro. 
secution. We note that in the particular 
ruling on which the plaintiff relies on 
61 Ind. Oas. 741, Biahen Singh v. 
Ram Bahai Roy (6), the accused 
was directed by a Sub-Inspector to 
appear before the Magistrate and in the case 
to which reference has been made in Biahen 
Prasad Narain Singh y.Phulman Singh (d) a 
notice was issued to the accused and he was 
present at the inquiry on the criminal 
complaint which was under s. 107, Oriminal 
Procedure Oode, although that was ap- 
parently a preliminary inquiry and not 
after a notice has been issued to the accused 
to show cause why he should not furnish 
the security demanded. After considering 
the various rulings produced in this case we 
are of opinion that the criminal prosecution 
does not take place so far aj the accused is 
concerned until process issues for the accus- 
ed to be present, and on that view we con- 
sider that in the present case a suit for 
damages for malicious proseoution will not 
lie. We further think that in the oircums* 
tances no damage can be said to have been 
suffered by the plaintiff. On both these 
grounds we consider that the present suit of 
the plaintiff will fail. 

Some further argument was made by the 
learned Counsel lor the appellant to the 
effect that the dismissal of a com- 
plaint under s. ^0 Oriminal Procedure 
Oode is not a termination of the criminal 
proceedings in favour of the accused, 
because such a complaint might be revived 
by the Magistrate. If this doctrine were 
extended, then there could be no suit for 
damages lor malicious prosecution, for even 
in the case of an acquittal the acquittal 

(10) 45 lad. Om. 540; 40 A. 541; 16 A. L. J, 566. 


could be set aside by an appeal of the Local 
Oovernment under s. 417, Oriminal Proce* 
dure Oode. But all that is required for the 
plaintiff to show on this point in a suit for 
malicious prosecution is that the oriminal 
proceedings terminated in ^vourof the 
plaintiff, and we consider that if the* plaint- 
iff shows that the Magistrate passed an 
order in his favour and the defendant fails 
to show that the proceedings were revived, 
then the plaintiff has shown all that is 
necessary for the suit. 

In this case the question was also argued 
in second appeal as to whether thi plaintiff 
would be entitled to damages lor defama- 
tion on account of the defamatory state- 
ments contained in the complaint made by 
the defendant to the Magistrate. But the 
Full Bench ruling of Chunni Lai v. Nar- 
singh Das (10) has definitely held that the 
criminal complaint is absolutely privileged 
BO far as the Oivil Oourt is concerned. 

1 allow this appeal and dismiss the suit of 
the plaintiff with costs in all Courts. 

Mukerjl, J.— My learned brother has 
discussed all the cases that have been cited 
before us, and I entirely agree with him 
that the suit must fail. I wish to add just 
a few words as to the principle which must 
underlie a suit like this. 

This is a suit for “malicious prosecution." 
There must be a prosecution before the 
plaintiff can succeed. TUe question, there- 
fore, arises, what is “prosecution’’? Is it 
synonymous with “institution of a oriminal 
proceeding” as has been held indictable 
under s. 211 Indian Penal Oode as an 
offence against justice or is it something 
beyond institution of a criminal proceeding? 
A mere institution of a oriminal proceeding 
may not affect the plaintiff at all although 
it may affect a Oourt of Justice or the mode 
of dispensing justice and it may he punish- 
able under the Oriminal Law. Toe plaintiff 
to succc’d must show, that he has a cause 
of action. Now what can be hie cause of 
action, if he was never callei upon by the 
Oourt before which the comolaiat was filed, 
to appear and answer a charge, or even to 
appear and attend tlie prucssdiugs. A 
conolaint may be tilel and the accused 
person may not even hear of it, although 
behind his back, an inquiry may be ordered 
under e. :0?, Criminal L^rooedure Oode and 
some witnesses may be examiaed. Ths 
plaiutill iu the civil auit is not at all hurt. 
He may not have, as 1 have said, heard of 
the fact theta com plaint had, been filed 
against him. Oao it be said that th6 
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plaintiff has a cause of action? The answer 
should be, in my opinion, in the negative. 

V A suit in the circumstances of the present 
case must, again, fail on the ground that no 
damage has occurred. Tort has been de- 
fined as “wrong independent of contract.” A 
wrong, therefore, is essential in order that 
a suit based on tort may be maintained. 
Now if the plaintiff has not been asked to 
appear in the Court of Law, or if be appears 
as in the case of Subhag Chamar v. Nand 
Lai Sahu (4), of his own motion, it cannot 
be said that he has suffered any damage. 

On principle, therefore, the suit cannot 
be maintained, if notice has not been issued 
to the plaintiff to appear and answer a 
criminal charge. 

By the Court. — The appeal is allowed 
and the suit of the plaintiff is dismissed 
with costs in all Courts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1003 of 1928. 

February 28, 1931. 

PULLiN AN© NiAM4T UlLIH, JJ. 

Musammat NAUNITA KUNWAR and 
OTHERS — Dependants — Appellants 
teraus 

Musammat MULLO — Plaintiff 

4ND othbbs — Defendants — Respondents. 

Hindu Law — Widow — Alienation — Inadequacy of 
price, effect of. 

While it is correct to say that a transfer by a Hindu 
widow for legal necessity and for adequate price is 
binding on the reversioner it does not necessarily 
follow that a sale otherwise justified must under all 
circumstances be set aside if it can be shown that the 
price fetched was not adequate. Circumstances might 
make it absolutely necessary for the widow to sell 
her husband’s property even for an inadequate price. 
Each case must depend on its own circuimstancos. 
If the necessity for the sale of the property was so 
great that the husband’s property must be sold and if 
under circumstances then esiisting it was not possible 
for her to obtain the full value of the property which 
had to bo sold and she could not get more than what 
is considered to be an inadequate price the sale would 
nevertheless be valid, [p. 373, col, 1.] 

Second Appeal irom a decision of the 
Additional Subordinate Judge, Benares, 
dsted the 5th March, 1928. 

Dr. K. N. Katju and Mr. 21/. N. Kaul, for 
the Appellants. 

Mr. Gadadhar Prasad, for the Respond- 
ents. 

Judgement. — This is a defendants’ 
appeal arising out of a suit brought by the 
original plaintiff Musammat Mullo who 
died pending appeal and is now represent- 
ed by her sons for recovery of possession 
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of certain property left by her father 
Ganesh who has died sonless and subsequ- 
ently transferred by her widow during 
the time she was in possession of his 
estate, to Mahabir Prasad who in turn 
transferred it to the appellant. 

The property to which this appeal as 
argued before us, relates, consisted of a 
few plots in all measuring 3*70 acres. It 
had been leased for ten years by Ganesh 
to a certain thekadar at an annual rent 
of Rs. 6. The lease was to expire in 1913. 
On the 27th March, 1911, his widow sold it 
to Mahabir Prasad for Rs. 200. It has been 
found by the lower Appellate Court that 
money was urgently required for the plaint- 
iff’s marriage which could not be celebrated 
otherwise than by selling this property. 
On the 4th of December, 1911, Mahabir 
Prasad, who it should be mentioned resid- 
ed in the city and not in the village in 
which the land is situate, sold it for Rs. 
400 to the appellant who is one of the 
zemindars of the village in which the 
plots in dispute lie. It is not disputed that 
after the death of the widow the plaintiff 
became entitled to the land in suit as the 
daughter of Ganesh. She instituted the 
suit which has given rise to the present 
appeal onthe28th of October, 1926, impugn- 
ing the sale-deed dated the 27th of March, 
1911 as invalid having been made without 
legal necessity. In defence it was pleaded 
by the present appellant that aforesaid 
sale was valid as the plaintiff’s mother was 
justified by legal necessity to transfer the 
property now in dispute for the purpose 
of raising funds to marry the plaintiff It 
has been found by the lower Appellate 
Court that “there was valid necessity for 
executing the first sale-deed’’ (dated 27th 
March, 1911) “by Musammat Bindo.’’ It 
proceeded to consider whether the price of 
of Rs. iOO obtained by the plaintiff’s mother 
under the sale-deed dated the 27th of 
March, 1911, was adequate. Having con- 
sidered the circumstances of the case, 
especially the fact that Mahabir Prasad 
was able to sell the property eight months 
later for Rs. 400, it arrived at the conclusion 
that the sale was for inadequate considera- 
tion. It should be noted that the lower 
Appellate Court has not definitely found 
that the market value of the property in 
1911 was Rs. 4G0 or thereabout. On that 
finding the lower Appellate Court set 
aside the sale on condition of the plaintiff 
paying Rs. 200 which, according to the 
lower Appellate Court, had been obtained 
by the plaintiff’s mother for a necessary 
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purpose. The present second appeal has 
been preferred by the appellant. 

The lower Appellate Court seems to be 
of opinion that a sale by a Hindu widow, 
otherwise justified by legal necessity, 
should be set aside if the price obtained 
by her was inadequate. We are unable to 
accept the broad proposition stated in these 
terms. While it is correct to say that a 
transfer by a Hindu widow for legal 
necessity and for an adequate price is 
binding on thel reversioner, it does not 
necessarily follow that a sale otherwise 
justified most under all circumstances to be 
set aside if it can be shown that the price 
fetched was not adequate Circumstances 
might exist which make it absolutely 
necessary for the widow to sell her hus- 
band’s property even for an inadequate 
price. Each case must depend upon its 
own circumstances. If the necessity for 
the sale of the property was so great that 
the husband's property must be sold, and 
if under the circumstances then, existing 
it was not possible for her to obtain the 
full value of the property which had to 
be sold and she could not get more than 
what is considered to be an inadequate 
price, the sale would nevertheless be valid, 
in the case before us there is evidence that 
the plaintifi’s mother could not secure a 
purchaser willing to pay more than Rs. 
200. The finding of the lower Appellate 
Court that the plaintiff’s marriage had to 
be celebrated and that the expenses thereof 
could not be defrayed except by sale of the 
property in dispute must be accepted. We 
must, therefore, take it that the plaintiff’s 
mother was obliged by circumstances to 
sell the property within a limited time. 
She sold it at about twenty years’ purchase. 
But for the circumstance that the vendee 
from her was able to sell it for double 
the price eight months later to a co-sharer 
in the village it would not have been re- 
asonable to pronounce the opinion that 
the property was sold for an inadequate 
price. On the whole we think that there 
was not only legal necessity for the sale 
of the property but there was also legal 
necessity for selling it at the price at 
which it was sold to Mahabir Prasad. 

For the foregoing reasons we are of 
opinion that this appeal should be allowed 
in part. The decree of the lower Appellate 
Court is set aside so far as it relates to 
the sale-deed dated the 27th of March. 1911, 
as to which the plaintiff’s suit shall stand 
dismissed. 

As parties have succeeded in part the 
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appellant shall have three-fourths of het 
costs in all Courts. 

A. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Oriisinal Reference No. 184 of 1931, 
September 3, 1931. 

Sdlaiman AMD Niauat Ullah, JJ. 

BMPEROK — Bbpbbbb 

VCT8tl8 

BAHADUR SINGH Oppcsitb Party. 

Criminal Procedure Code {Act V of 1898), ss. 109, 
121 — Forfeiture of bond— Sureties, time for proceeding 
against — Person found in suspicious circumstances — 
Forfeiture of bond. 

Where a surety bond has been forfeited on 
account of any act of the accused person within tho 
period for which the sureties had bound themselves, 
they would be liable whether tho proceedings wero 
started against them before or after the expiry of the 
period. 

The mere fact that a person bound down under 
8. 109, Criminal Procedure Code, is again found in 
suspicious circumstances without any means of 
livelihood or is unable to give a satisfactory ex- 
planation of himself which may justify fresh pro- 
ceedings against him under s. 109, Criminal Proce- 
dure Code, would not reoult in the forfeiture of, first 
bond because that does not amount to the commis- 
sion of or attempt to commit, or abetment of an 
offence punishable with imprisonment. 

The Assistant Government Advocate, for 
the Crown, 

Judgment.-— This is a reference by the 
District Magistrate of Debra Dun recom- 
mending that proceedings may be ordered 
against the sureties for the accused. He 
was proceeded against undar s. 109, Crimi- 
nal Procedure Code. Two persons stood 
sureties for him for bis good behaviour. 
Shortly before the expiry of the period, he 
was again found concealing himself under 
suspicious circumstances in a lonely and 
abandoned watermill without any ostensi- 
ble means of livelihood and unable to give 
a satisfactory account of himself. He was 
accordingly sent up again under s. 109, 
Criminal Procedure Code. The Magistrate 
was not able to take any action against the 
sureties before the expiry of the period. 
He expressed the opinion that be was un- 
able to take any action against the sureties. 
The District Magistrate considers that there 
was no objection to the proceedings 
being taken against the sureties even 
though there was some delay. 

So far as this last matter is concerned, 
we agree with the District Magistrate 
that if the bond wae forfeited on 
account of any act of the accused 
person within the period fer which the 
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sureties had bound themselvee, they would 
be liable whether the proceedings were 
started against them before or alter the 
expiry of the period. 

We however think that in view of the 
provisions contained in s. 121, Criminal 
Procedure Code, there has been no for* 
feiture. A breach of the bond is com* 
mitted when the accused commits or 
attempts to commit or abets any offence 
punishable with imprisonment. The mere 
fact that be is again found in suspicious 
circumstances without any means of liveli- 
hood or is unable to give a satisfactory 
explanation of himself, which may justify 
a fresh proceedings against him under 
p. Il9, Criminal Procedure Code would not 
result in the forfeiture of the first bond 
because that does not amount to the com- 
mission of or attempt to commit or abet- 
ment of an offence punishable with im- 
prisonment. At most, it might be a pre- 
aration for the commission of an offence 
ut short of an attempt. We accordingly 
direct that the record may be returned, 
a. li. Record returned. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 393 of 1930. 

July 17, ItSl. 

Solaiuan, Aoto. C. J. and 
BiJPAl. J. 

RAM PHAL— ApPLiOiNfr 
versus 

EMPKROR— OpposrTB Paett. 

Legal Practitioners Act (XV 111 of 187 9) ^ 8. S6 — 
Tout -^Resolution of Bar Association based on repute — 
Admissibility— Evidentiary value— RevUion— Powers 
of High Court. 

If a resolution of a Bar Association declaring a 
person to be a tout is based on general repute the 
Court may attach less weight to it, but such a 
resolution is not legally inadmissible in evidence and 
can be taken into consideration by the Court. 

The High Court, in the exercise ©fits powers of 
superinUmdence, can revise an order passed by a 
BuDordinate Officer if the order is against natural 
justice. 

Revision against an ^ order of the 
District Magistrate, fiaati, dated the 
12th August, 1930. 

Messrs. P. L. Banerji and R. K. iialaviya, 
for the Applicant. 

Mr. Sankar Saran, tot the Crown* 

Judgment.— This is an application in 
revision from an order of the D|striot 
Magistrate of Basti declaring Ram Phal 
api^ioant to be a toot. 
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There are precedents for the exercise of 
the power of superintendence by this 
Court when an order passed by a Sub- 
ordinate Officer is against natural justice. 

The learned Advocate for the applicant 
urges before os that there is no legal evi- 
dence whatsoever on which the District 
Magistrate could have legally acted. It 
appears that apart from certain oral evi- 
dence which has not been relied upon by 
the District Magistrate there were two 
resolutions of the Bar Associations of 
Mukhtars and Vakils in the following 
terms 

(1) “That the meeting is of 

opinion that Ram Phal stamp- vendor of the 
place is by general repute a toot." 

(2) “It is resolved that Ram Phal stamp- 
vendor of Basti is a tout on the strength of 
general repute." 

The District Magistrate had power to act 
upon the evidence of general repute under 
a. 36 of the Legal Practitioners Act, as 
amended. The explanation added to the 
section makes the passing of a resolution 
declaring a person to be a tout by a 
ihsjority of the members present at a meet- 
ing specially convened for the purpose of 
an association of persons entitled to practise 
as legal practitioners as evidence of the 
general repute of such person for the pur- 
ose of that section. It cannot, therefore, 
e denied that if the resolution substantial- 
ly is one declaring Ram Phal to be a tout 
then it was legally admissible as evidence 
of general repute, even though the basis of 
that resolution may be hearsay evidence. 
On the other hand, if there is no resolution 
declaring him to be a tout but there is a 
simple statement of fact that there was such 
evidence before the Association, then possi- 
bly it would not come under the explana- 
tion. 

There seems to be nothing in the 
language of s. 36 of the explanation which 
would make a resolution based cn general 
repute or hearsay evidence inefiective. 

The language of the first resolution was 
somewhat ambiguous, but the second 
resolution undoubtedly shows that the 
members recorded their conclusion and 
declared that Ram Phal was a tout although 
they also indicated that their conclusion 
was based on the strength of general repute. 
We think that the words ‘on the strength of 
geoered repute’ merely indicate the basis 
of the resolution declaring him to be a 
tout and does not destroy its effectiveness. 

If a resolution is based on {[eneral repute 
the Court may attach less weight to it, but 
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It cannot be said that each a reeolation is 
legall 7 inadmissible in evidence and cannot 
be taken into consideration by the Court. 

We are accordingly unable to interfere 
with the order passed in the case. The 
application is dismissed ^rith costs. 

A. Applicati0ndi8mu»ed. 


ALLAHABAD HIGH COURT. 

Second Oivil Appeal No. S25 of 1929. 
June 24, 1931, 

Mpubji anp Allbn, JJ. 

MADHO SINGH and anothbb— Dbpsndants 
— APPBtLANTS 
VCTSXtS 

Lala KE8HAB DEO— Plaintiff and 

ANOTHSli— D bPE'ID4NT8 — RbsPONDBNTA. 

Civil Procedure Code (Act V of 1908), 0. XXXIIf 
r. 3 — Agra Tenancy Act {HI of 1926), s 8 1— Proceeds 
ings in Revenue Court against minor — Appointment 
of guardian, necessity of— Omission to appoint— 
Validity of proceediugc. 

Order XX^Xli, r. 3, Ciril Procedure Code, applies 
to proceedings in Kevemio Courts and it ia mouna* 
bent upon a party taking procucding^ against a 
minor unders. cl, Agra I’eiiancy Act, to foriBally make 
an application for appoiatniont of a guardian f-or the 
minor. But failure to do so 13 only an irregularity, 
and tbe minor who ia not properly repreocnted can- 
nothare the decrcsi or order set aside iinless he allows 
that he was really prejudietd by that decree or order. 
Walian y. Baiilct iiekary (1), Ram Barechhu v. 
Tarak Teu^ctrt ( 2 ) and Chhattar Singh v, Tej Singh {%), 
followed, [p. 375, col. 2,] 

Secona Appeal from a decision of 
the Additional Districl; Judge, Aligarh, 
dated the 24th January, 1929. 

Mr. D. P. Malaviya, for the Appellants. 

Mr. Panna Lai, for the Respondents. 

Judsrment. — This case has been referred 
to a Bench of two Judges on the ground 
that the case involrea a point of some 
difficulty. 

The facts of the case briefly are these. 
There were two occupancy tenants of a 
holding, e, g., Madbo iSingh the defendant* 
appellant before us and Hoti Lai. The 
zemindar was Lala Keshab Deo. The rent 
of the ocoupsmoy holding being in arrear 
proceedings were taken by Lala Keshab 
Deo under e. 81 of the Agra Tenancy 
Act, 1926. This rule of law laid down 
that it was open to aland'holder to apply 
to the tahtildar for issue of a notice to 
his tenants for payment of arrears of rent 
and for his ejectment, in case of default. 
A notice was issued to Hoti Lai, and also 
to Madho Singh under the guardianship 
of his nnole Hoti Lai. It has been fonud 
as a fact that Hoti Lai had no interest 
adrerse to Madho Singh. The tenants did 


not appear. The arrears of rent being 
not made good, an order for ejectment 
was made on llth April, 1927, and a 
formal delivery of possession was efleoted 
on 29th April, 1927. 

The tenants, in spite of the order of 
ejectment and delivery of possession stack 
to the land and the land- holder Keshab 
Deo had to bring the suit out of which 
this appeal has arisen, for ejectment of 
the tenants in the Oivil Court and for 
damages. 

Hoti Lai has not defended the suit but 
Madho Singh has and his sole ground of 
defence is that he was not properly 
represented in the previous prooeed- 

'°¥here can be no doubt that the Oivil 
Procedure Oode applies to the proceedings 
in the Revenue Court under the provision 
of 8. 264 of the Tenancy Act and it was 
incumbent on Keshab Deo to formally 
make an aoplicition for appointment of a 
guardian. The irregularity is there and 
the question is what is the result of that 
irregularity ? 

1q a series of cases starting with Wafian 

V. Banke Rehari (1) followed in Ram 
Barechhu v. Tarak Tewari (2) and Chhattar 
Singh v. Tej Singh (3). It has been held 
that the minor who was not properly 
represented in '.the previous litigation can- 
not have the decree or order made against 
him set aside on the sole ground of 
irregularity, but must show that he was 
really prejudiced by that order. If, in 
spite of the irregularity, a decree or order 
could be made against the minor and if 
the minor had no possible defence to the 
proceedings taken against him in which 
the order or decree complained of was 
made, he cannot challenge the order or 
decree complained of simply on the ground 
of irregnlarity. The reason for this rule 
is obvious. Order XXXII of ,the Oivil 
Procedure Oode contains a rule of pro- 
cedure and procedure is meant only for the 
purpose of justice. If there has been done 
substantial justice to the minor’s case, the 
mere fact that there has been some defect 
in the procedure cannot matter. 

In this particular case before us, the 
minor Madho Singh takes exception to the 
proceedings on the ground of irregularity 
in the appointment of a gnardian and on 
that ground alone. He does not say that 

(1) 30 O. 1021; SOI. A. 182; 5 Bom. L. R. 822; 7 0. 

W. N. 774; 8 Sar. 512 (P. O.). 

(2) 33 Ind. Oaa. 805; It A. L. J. 589. 

3) 59 Ind. Oaa. 671; 18 A. L.J. 958, 2 U P. L R. 
(A.) 384; 43 A. 104. 
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the arrears of rent had really been paid 
up when^the proceedings were taken under 
B. 81 of the Tenancy Act, He does not 
say that if a proper guardian (other than 
Hoti Lai) had been appointed, the arrears 
of rent would have been paid off. Ho 
does not say that the arrears of rent have 
since been made good since the order of 
ejectment had been made on the 11th 
April, 1927. He does not even say that 
an offer to make good the arrears was made 
and was rejected. In these circumstances, 
we do not see how the minor can say 
that he has been prejudiced by the pro* 
ceedings taken against him and Hoti Lai. 

In the circumstances we think that the 
decrees of the Courts below are right and 
we dismiss this appeal with costs including 
Oounsers fees in this Court on the higher 
scale. 

A. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 381 of 1931. 

August 17, 1^31. 

SsLAIMAN, J. 

8AWANTA AND ANOTBBB — Afpbllants 
versus 

EMPEROR— Oppositi Pieiy. 

Criminal trM—ilujtinder of charges— Charges 
under ss. SOI and iOl, Penal Coae— Acquittal under 
s. SOi and conviction under s. SOI — Legality of eon- 
vietion. 

Where the accused are charged together and 
tried (for offences under ss. 302 and 201, Penal Code, 
amd the evidence being insufficient to sustain a con- 
viction under a. 302, are acquitted of the charge 
under that section but are convicted under s. 201, 
there is no misjoinder of charges and the conviction 
is legal, [p. 377, col. 1.] 

Criminal Appeal against an order of the 
Sessions Judge, Mainpuri, dated the 2l8t 
March, 1931. 

Mr. K. D. Malaviya, for the Appellants. 

The Government Pleader, for the Crown. 

Judgment — This is an appeal from a 
conviction under s. 201, Indian Penal Code. 
According to the prosecution evidence 
there was enmity between the deceased 
Zalim, who was an occupancy tenant, and 
Moharman and others, zemindars, as well 
as Sawanta, a partner of Zalim in the 
tenancy. Zalim had complained to the 
Deputy Collector that the zemindar had 
realised rents but had not given the receipts 
for them, and a case under the Tenancy 
Act was registered against Moharman. It is 
alleged that there was some settlement, 
and receipts were given to SaWanta by 
the zemindars, but Sawanta colluded with 
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them and returned the receipts, and then 
the crops of Zalim were again attached, 
A report was made by Sawanta against 
Zalim, who was arrested and kept in the 
thana for the night, and was let off the 
next morning. Zalim then filed _ a com- 
plaint in the Court of the Sub-Divisional 
Magistrate against the zemindars, Sawanta, 
as well as the local Police. Hie allega- 
tion was a bribe had been demanded 
from him by the Sub-Inspector, Non- 
bailable warrants against the zemindars 
and Sawanta were issued by the Magis- 
trate. Though the Sub-Inspector was in 
the village on 20th April, 1930, he did 
rot arrest the accused before the 22nd, 
The accused were subsequently let off on 
bail. 

Indarjit, eon of Zalim, deposed that 
Moharman and others wanted to com- 
promise the case and had come to his 
father’s house, but he refused to do so ; 
that next day when he returned, he was 
informed by bis mother that Sawanta had 
taken hie father to the zemindar's house, 
and when Indarjit went there he found the 
door closed. Zalim was not found during 
the day, although search was made for 
him. After sunset it is alleged that 
Narayan and Bhika were going along 
when they saw Sawanta and Narsingbbban, 
the two appellants, carrying a heavy bundle 
with them. When question, Sawanta and 
Narsinghbhan threw down the bundle 
and ran away. An alarm was raised, and 
many people arrived on the scene, and 
when the bundle was opened, the dead body 
of Zalim was discovered in it. It bad 
numerous marks of injuries on it. Accord- 
ing to Indarjit, he went to Tikam Singh, 
the Mukhia, who is a relation of Moharman, 
and reported the matter to him, but no 
notice appears to have been taken by the 
Mukhia. Deojit was sent next day to the 
thana to make a report, which he did. 
The Police made an investigation, and the 
matter dragged on for a number of months 
and nothing was done. On 23rd August, 
1930, a complaint was filed by Indarjit 
against Sawanta Narsinghbhan, as well 
as the three zemindars. Musammat 
Sunder, the wife of Zalim, stated that 
Sawanta and Narsinghbhan came on the 
next day and had taken her husband away 
with them, but he did not return. The 
evidence of Narayan and Bhikam was that 
they saw Sawanta and Narsinghbhan 
accused carrying a bundle on their shoulder 
by means of lathis, and when they were 
questioned they threw it down and ran 
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away. Ramalal depoeea that an alarm 
was raised by Narayan and Bhikam that 
the two accused had thrown down some- 
thing, and when he, along with other 
villagers, went to the place they dis- 
covered the dead body of Zalim. The 
other three accused were discharged by 
the Oommitting Magistrate, but Sawanta 
and Narsinghbhan were committed to the 
Sessions Court. The learned Judge added 
a charge under s. 201, Indian Penal Code. 
The learned Judge came to the conclusion 
that there was not sufficient evidence to 
connect the two accused with the murder 
of Zalim, and has accordingly acquitted 
them of that charge. He has found them 
guilty under s. 201, and has sentenced 
them to three years’ rigorous imprisonment 
each. 

A legal objection is taken that there 
was a misjoinder of charges, and the 
accused should not have been tried both 
under ss. 302 and 201, Indian Penal Code. 
This contention, in my opinion, has no 
force. When the evidence was found to 
be insufficient to convict the accused of the 
murder of Zalim and they were acquitted, 
the presumption is that they were not 
guilty of the murder at all. There was, 
therefore, no difficulty in the way of con- 
victing them under s. 201, if the evidence 
as to their being seen with the dead 
body of the deceased at night were to be 
believed. This point is covered by the 
authority of Emperor v. Ear Piari (1). As 
a matter of fact in one case their Lord- 
ships of the Privy Council upheld a con- 
viction under s. 201, although the charge 
against the accused was only under s. 302, 
Indian Penal Code Begu v. King Emperor 
( 2 ) 

The evidence for the prosecution was 
both definite and direct. There is no 
doubt that Zalim was murdered. There 
is also no doubt that there was enmity 
between Zalim and Sawanta as well as 
Moharman. There is also no doubt that 
Zalim had made a complaint against the 
local Police. It is also clear that his dead 
body was found after sunset when an 
alarm was raised. Witnesses prove that 
Narayan and Bhikam at that very time 
announced that they had seen Sawanta 

(1) 97 Ind. Oas. 44; 49 A. 57; L. R. 7 A. 156 Or.; 
27 Cr.L. J. 1068; 24 A. L. J. 958; A. 1. R. 1926 All. 
737. 

(2) 88 lad. Oas. 3; 6 Lali. 226: 2 O W. N. 447; 48 M. 
L. J. 643; 41 C. L. J. 437; 27 Bom. L. R. 707; 3 Pat. 
L. R. 95 Or.; A. I R. 1925 P. O. 130; 23 A. L. J. 636; 
(1925) li. W. N. 418; 26 Cr. L. J. 1059; 7 Lah. L. J. 
324; 52 I. A. 191; 30 0. W. N. 581 (P. 0.). 


and Narsinghbhan throwing the bundle 
on the ground. Ramlal corroborates their 
evidence. The learned Sessions Judge has 
believed it, and I see no reason why this 
evidence should not be believed. It is 
not necessary to discuss the other evi- 
dence relating to the enticing away of 
Zalim in the morning by Sawanta and 
Narsinghbhan. That evidence had relation 
to the charge of murder, and although 
there seems to be no reason to disbelieve it, 
it is not necessary to emphasise that cir- 
cumstance. ^ . 

The only point that can be said in 
favour of the accused is that the full story 
was not disclosed in the information report 
which was made on the morning of th6 20th 
April, and that there are some discrepancies 
between the statements made by the 
witnesses before the Sub-Inspector and the 
statements made in Oourt. The learned 
Sessions Judge, however, has come to the 
conclusion that the conduct of the Sub- 
Inspector who investigated the case has 
been very suspicious, and hardly any 
value could be placed on the entries 
in his diary or on the First Information 
Report. 

There is no doubt that if the investiga- 
tion had been conducted with care and 
in a proper manner and searches made 
promptly the murder would not have gone 
unavenged The enmity between the 
deceased and certain persons was well 
known to the Police, and even in thej First 
Information Report a suspicion had been 
thrown out against Sawanta and the 
Thakurs. Zalim had undoubtedly made a 
complaint against the Police andfSawanta, 
and there is reason to suspect that there 
was reluctance and hesitation on the part 
of the Police to proceed promptly against 
the persons suspected of the offence. As 
already mentioned, the Sub- Inspector had 
delayed the arrest of the Thakurs on 
2Uth April. The Mukhia of the village 
also happened to be a relation of Moharman. 
It is improbable that if the Sub -Inspector 
had made a thorough investigation he 
would not have discovered that there was 
some evidence to suggest that the decea- 
sed had been taken to the house of the 
zemindar by Sawanta and Narsinghbhan. 
He admittedly made no efforts to search 
the houses of the Thakurs or to record 
their statements The post mortem report 
showed that the stomach of the deceased 
was entirely empty, which corroborated 
the story that he had been enticed away 
and murdered before he bad taken his 
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breakfast. For months the matter re> 
mained pending and nothing was done 
by the Police. It was only after the deceas- 
ed’s eon filed a complaint that the case 
was started and properly enquired into. 
So the conduct of the police in this case 
has been rightly held by the learned 
Sessions Judge to be highly suspicious. 
In the circumstances be was perfectly 
justified in not placing too much reliance 
on the brevity of the First Information 
Report or the discrepancies in the statement 
recorded in the Police diary. In my opin- 
ion the evidence is amply sufficient to 
bnng home to the accused their guilt under 
B. 201, Indian Penal Code. I accordingly 
dismiss the appeal. 

Let a copy of this judgment be forward- 
ed to the Inspector-General of Police for 
information. 

The accused must surrender to the bail. 

E. L. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Miscellaneous Oriminal Oase No. 221 of 1931. 

April 10, 1931. 

Yoono anb Sbn, JJ. 

Musammat KETKI KUNWAR— Applicant 
versus 

B. 8HEO NARAIN JAFA, 

AMD 0THBB8 — OpPOBITB PaETIB?, 
Criminal Procedure Code(^Act V of 1898), s, 195 (1) 
— 0 fence committed not xn Court but in relation to 
proceeaingt in Court — Juriedielton to make complaint 
— Powers of Appellate Court— Jurisdiction of High 
Court apart from Criminal Procedure Code. 

flection 159 (1) (6), OriMinal Procedure Code, does 
not apply merely to offences committed in “such 
Oeurt '' but applies also to offences “ committed in 
lolation to any proceeding in any Court.” 

An offence committed in relation to the prooeeding 
in the trial Court is also committed in relation to the 
appeal from that Court. 

The High Court had jurisdiction to order prosecution 
lor offences committed in relation to a proceeding in 
a subordinate Court before the enactment of Act V of 
1891 and s. 195 (1) (b) does not take away this juris- 
diction of the High Court. 

Messrs. Saila Nath Mukerji, A. Sanyal 
aud N. G. Ganguli, for the Applicant. 

Messrs Iqbal Ahmad, S. S. Shastry, K. D. 
Malaviya, Durga Charan Singh and P. M. 
L. Verma, for the Opposite Parties. 

Judgment. — Notices have been issued 
to Sheo iNarain Jafs, a Pleader of Budaun, 
Qhasa Bingh and Nathu Lai to show cause 
why a complaint should not be filed against 
them in a Criminal Court charging them 
with having committed ofiences under 
BS. 193, 120 (6) and 209, read with s. 109 of 


the Indian Penal Code. Notice was also 
issued to Makhan Singh to show eause why 
he should not be prosecuted for having 
committed offences punishable under ss. 120 
(6) and 2U9, read witn s. 109, of the Indian 
Penal Code. 

These applications arose out of F. A. 
No. 147 of 1927, which was heard and de- 
cided by a Bench of this Court on the 22nd 
January, 1931. That Bench made very 
strong observations against all the four re- 
spondents. The Court found in the civil 
appeal that there had been a conspiracy by 
all of them to deprive one Manohar Singh 
of his property, and, in accordance with 
that finding avoided a deed of gilt executed 
by Manohar Singh in favour of Nathu Lai 
and Makhan Singh, and also a sale-deed 
executed by the same parties. The Court 
also set aside the decree of the 12th No- 
vember, 1923 in Suit No. 201 of 1923, which 
was a suit by Natbu Lai and Makhan Lai 
against Manohar Singh for a declaration 
that the plaintiffs were entitled to posses- 
sion of the property comprised in the said 
sale deed. The facts arising in this case 
are fully set out in the judgment of this 
High Court in F. A. No. 147 of 1927, and it 
is unnecessary for us to detail fully those 
facts again. We have to consider whether 
there is a prima facie oase established 
against all or any of the respondents which 
would make it obligatory on us to order 
their prosecution under s. 476, coupled 
with s. 19f>, of the Code of Criminal Proce- 
dure. Counsel appearing on behalf of Sheo 
Narain Jafa did not take any preliminary 
objection; but Counsel on behalf of the 
others have objected that this Court has no 
jurisdiction to order the prosecution of 
their clients. The objection is based upon 
8. 195 of the Code of Criminal Procedure. 
That section enacts that “no Court shall 
take cognizance, (sub cl. b), of any offence 
punishable under any of the following sec- 
tions of the same Code, namely, ss. l93, 194, 
195, 196, 199, 200, 205, 206, 2o7, 20«, i09, 2i0, 
211 and 22t*, when such offence is alleged to 
have been committed in or in relation to, 
any proceedings in any Court except on the 
complaint in writing of such Court, or of 
some other Court to which such Court is 
subordinate." With the exception of s. 120 
(b), the sections comprised in this notice are 
included in aub-cl.(b) of b. 195. Clause (4) also 
bring in the ol. (l) (k) the charge under 
s. 12U (6). It is clear that the alleged offences 
were not committed in this Court, and it is 
contended therefore that this Coiut has no 
jurisdiction to order the proBeoution of the 
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respondents. It is, however, to be noted 
that the snb-olaase does not apply merely 
to offences committed in “snch Ooort", bat 
apply also to offences ''committed in rela- 
tion to any proceeding in any Oourt". It 
is obvious that the offences charged under 
8. 20tf, read with s. 109, was not committed 
even in the trial Oourt. It cannot be de- 
nied that that offence was committed in 
relation to the proceeding in the trial Oourt, 
It is, therefore, in our opinion also clear 
that the offence under those sections was 
also committed in relation to the appeal 
which was heard in this Court. There is 
no reason to construe narrowly the words 
“in relation to”. Equally the offence of 
perjury, although it was undoubtedly com- 
mitted in the trial Oourt, must, in our view 
be held to have been committed in relation 
to the appeal in this Court. A person com- 
mitting perjury in a trialOourt must be held 
to have intended that his perjury should 
not only influence the proceedings in the 
trial Oourt but also subsequent proceedings 
which might take place if either party to 
the case in the trial Court took the matter 
to appeal. 

Further, on this point it is not denied 
that there was, before Act V of 1898 was 
passed, a jurisdiction in the High Oourt to 
order prosecutions in a matter like this. 
The equivalent section of Act X of 1882 un- 
doubtedly gave jurisdiction to this Court to 
order prosecutions. The High Court has 
also directed similar prosecutions even 
prior to the speciflo enactment of Act X 
of 1882. There was, therefore, at the time 
of the passing of Act V of 1898 an exist- 
ing jurisdiction in the High Court to order 
such prosecutions. Therefore, in constru- 
ing the material section of Act V of 1898 
the cardinal rule of construction as to juris- 
diction must be taken into account, and 
that is, that no existing jurisdiction of a 
supreme Court can be taken away, unless the 
language used in the enactment which pur- 
ports to take that jurisdiction away is in 
the clearest possible terms. There can have 
been no object in catting down the jurisdic- 
tion of the High Court in such matters, and 
at any rate, it cannot possibly be said that 
8. 195 (b) takes away in clear terms the un- 
doubted jurisdiction which existed in the 
High Court prior to the passing of that Act. 
We hold, therefore, that this Court has juris- 
diction to make the orders. 

We have very carefully and anxiously con- 
sidered the case as sga.cst Sheo Narain 
Jafa. He is an officer of this Court, and be 
has been charged in clear terms by a Bench 


of this Court, of which one of us was a mem- 
ber, with conduct seriously reflecting upon 
him both in his capacity as a private in- 
dividual an officer of this Court, and a mem- 
ber of the legal profession. We are of 
opinion that the observations not only of the 
Bench of this Court, but of the two lower 
Courts before whom this matter had come 
were entirely justified. His action, for ex- 
ample, in filing an application which he 
knew could not possibly succeed, unless 
material facts were hidden from the Court 
for the appointment of Manohar Singh as 
guardian of his infant children when those 
infant children had on entirely proper 
grounds brought an action against him for 
partition, was an action such as no honest 
lawyer could possibly have advised his 
client to take. The fact that in that action 
Mr. Sheo Narain Jafa was assisted by an- 
other practitioner of Budaun named Iqtidar 
Alam, does not n: ake Mr. Jafs’s conduct any 
the less serious. We have carefully examin- 
ed all the facts of this case as regards Sheo 
Narain Jafa. We are satisfied that a con- 
sideration of those facts raises the very 
gravest suspicion against Sheo Narain Jafa 
of being guilty of the offences with which 
it is sought to charge him. But as he was 
not actually a party to the sale-deed itself, 
nor was he at any rate openly, a party to 
the declaratory Suit No. 201 ofil923 we feel 
that there is not enough evidence which 
would justify a CriminalOourt in coming to 
a conclusion adverse to Sheo Narain Jafa. 
We, therefore, discharge the notice as re- 
gards him with respect to all these sections 
of the Indian Penal Oode. 

The matter, however, stands on a differ- 
ent footing with regard to the charges 
against the other three respondents. We 
do not wish to say anything in this matter 
to prejudice their trial in the criminal Oourt. 
We, therefore, confine ourselves to saying 
that, in our view, there does exist a prima 
facie case against them. We, therefore, 
record a finding under s. 471 (1) of the Oode 
of Oriminal Procedure that it is expedient 
in the interest of justice that an enquiry 
should be made into the said offence, and 
direct the Registrar of this Oourt to 
take the necessary steps for the filing 
of a complaint against the three respon- 
dents charging them with the offences 
enumerated above with regard to each. 
With regard to the charges relat- 
ing to s. 193 of the Indian Penal Oode we 
direct the filing of a complaint against 
Qbasa Singh with respect to the following 
two statements:— (a) ‘‘Makhan Singh has 
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purchased this property for himself." (page 
180, line 5 of the paper book in F. A No. 147 
of 1927). (b) “Baba Sbeo Narain and I are 
not the owners of the sale in dispute." 
(page IbS, line 46 of paper book in F. A. 
No. 147 of 1929). With regard to Nathu 
Lai we direct a complaint to be made 
against him for the following statements : — 
(a) “Out of the money left with me at the 
time of this sale 1 spent Rs. 1,400 in the 
appeal." (page 51 line 17 of paper-book in 
F, A. No. 147 of 1927), (6) “I paid the money 
left with me for Sundar Lai, Sheonarain, 
Bhopal Rai and Natra Behari Lai to them. 
1 subsequently took a clear receipt from 
Manohar.” (page 51, line 20 of paper-hook in 
F. A No. 147 of 1927), (c) “Nathu Lai and 
Makhan Singh are the owners of the prop- 
erty." (Supplementary paper book page 44, 
line 3.) 

The said complaints are to be sent to the 
District Magistrate of Budaun. Together 
with the complaints will be sent the origi- 
nal record of.Suit No. 63 of 1926 the subject- 
matter of F. A. No. 147 of 1927, a copy of the 
printed paper book containing the evidence, 
a copy of the judgment of this Court and 
a copy of the notices issued to the three res- 
pondents. 

With regard to costs, we allow no costs 
to Sheo Narain Jafa. The applicants were 
abundantly justified in making the appli- 
cation against him. The applicant will 
have her costs of the application against the 
other three respondents. 

A. Application allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1856 of 1928. 

April 24, 1931. 

MgKBBJI ANB Bajpai, JJ. 

Chaubey DAYA SHANKAR- 

PtAINTIFF— A pPBLLANT 
versus 

Tbh BOMBAY, BARODA and CENTRAL 
INDIA RAILWAY COMPANY 
— Dbfbnbant — Rbsponbbnt. 

Negligtncc — Contributory negligence — Level crossing 
-rGatM left open-^Collision of car and engine-- 
Liability. 

Where the defendant’s negligence is such as invites, 
as it were, the plaintiff to be less circumspect, the 
defendant cannot put the blame on the plaintiff, if he 
happened to be less circumspect than he would other- 
wise have been. 

While the plaintiff who was travelling in his motor- 
car at a speed of about 7 miles an hour arrived 
near a level crossing, the gates of which were open, a 
Railway -engine came and collided against t^e plaint* 
ffs’ car and broke it: 


Held, in a suit for damages that the plaintiff was 
not guilty of contributory negligence and was entitled 
to recover damages. Bengal Provincial Railway Co. v. 
Gopi Mohon Singh (1), and the Directors of North-East 
Railway Co. v. Wanless (2), applied, [p. 381, col. 1,] 

Secoad Appeal iioji tae decision of the 
Subordinate Judge, Oawnpore, dated the 
15th June 1928, 

Messrs. S. N. Verma and 0. S. Misra, for 
the Appellant. 

Mr. L P, Zutahi, for the Respondent. 

Judgment -“-This is a second appeal by 
one who was the plaintiff in the Court below. 
By this suit the plaintiff claimed against 
^e Bombay, Baroda and Central India 
Railway Co. a sum of Rs. 1,300 as damages. 
The Court of first instance allowed a sum of 
Rs. 1,200 as damages, but on appeal by the 
Railway Company the learned Subordinate 
Judge who heard the appeal dismissed the 
suit altogether. 

The allegation in which the suit was 
founded and the facts which have been 
found established by the lower Appellate 
Court are these. ^ There was a fair at 
Bithur in the district of Cawnpore. The 
plaintiff was coming from the fair and was 
going towards Cawnpore At a short 
distance from the Bithur Railway Station 
plaintiff had to cross the Railway line. 
There was a pair of gates which was open 
aud permitted the plaintiff to cross the 
Railway line. As the plaintiff arrived on 
the rails, travelling at a moderate speed of 
about 7 miles an hour, a Railway 
engine coming from the direction of the 
Railway Station at Bithur collided against 
the plaintiff’s car and broke it. On these 
facts, the learned Subordinate Judge held 
that the plaintiff was guilty of contributory 
negligence, inasmuch as it was the duty of 
the plaiutiff to be circumspect and, on 
arriving near the gate, to look on either 
side and to see if any train or engine was 
passing. 

In this Court it has been contended that 
the learned Subordinate Judge drew a 
wrong inference from the facts found and 
that there was no contributory negligence. 

There can be no doubt that the matter is 
concluded by English cases and there is at 
least one Indian case which is against the 
respondent. The Indian Ca®6 is Bcugcil 
PToviucidl Rdilwdy Co, v. Gopi Mohon 
Singh (1). 


mere can oe no doubt that where the 
plaintiff is guilty of contributory negligence 
he is not entitled to lay the whole of the 
blame on the negligence of the defendant 
damages. But there is another 
(1) 23 Imii. Oas. 788; 41 0. 308; 18 0. W. N. 321. 
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rule of law which says that vvhere the de- 
feudaut’e negligence is such as invites, as 
it were, the plaintiff to be less circumspect, 
the defendant cannot put the blame on the 
plaintiff, if he happened to be less circums- 
pect than he would otherwise have been. 
This is put very clearly in Sir Frederick 
Pollock’s Law of Torts, 13th Edition at 
pp. 493 & 494. At page 493 the learned 
author puts the proposition like this : 

‘'There are certain conditions under which the 
normal standard of a reasonable man’s prudence is 
peculiarly difficult to apply, by reason of one party’s 
choice of alternatives, or opportunities of judgment, 
being affeoted by the conduct of the other.” 

By way of illustration the learned author 
quotes the cafe of the Directors of North- 
East Railway Co. v, Wanless (2). The case 
decided is put in the following language by 
the author : 

“A person who finds the gate of a Itrel Railway 
crossing open, and is thereby misled into thinking 
the line safe for crossing, is not bound to minute 
circumspection, and if he is run over by a train, the 
company may be liable to him although he did use 
his faculties so clearly as he might have done under 
other circumstances.” 

The learned author farther at page 494 
puts the reason of the decision as follows ; 

“One might generalise the rule in some such form 
as this: not only a man cannot with impunity harm 
others by hie negligente but liis negligence cannot 
put them in a worse position with regard to tho 
estimation ol default. You shall not drive a man into 
a situation where there is loss or risk every way, and 
then say that ho suffered by his own imprudence. 
Neither shall you complain that he did not foresee and 
provide against your negligence.” 

We are of opinion that the principle laid 
down in the cases decided and very clearly 
put by the learned author should be adopt- 
ed as the basis of our decision^ and we do 
adopt it. 

In the result we allow the appeal, set 
aside the decree of the lower Appellate 
Court and restore the decree of the Court 
of first instance. The plaintiff will have his 
entire costs throughout. 

1. Appeal allowed. 

('2) (1857) 7 H. L. 12at p. 16; 43 L. J. Q.B. 185; 
30 L. T. 275; 22 W. R. 561 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 5l0of l92i#. 
March 31, 1931. 

Mukbbji and Bbnnet, JJ. 
PATE8HWARI PRASAD PAL— 
Plaintiff— Appellant 
versus 

JAI KARAN AND ANOTHER 
— Dbfbndants — Rbspondbnts. 

Hindu Law— Joint family^ — Alienation — Mortgage 
for speculative litigation — Validity— Sucoess in litiga- 
tion, effect of— Equities— Conditional decree. 


Where money is raised by mortgage by a member of 
the family, even if he be the head of the family, for a 
speculative litigation which is to benefit the family 
only in the case of its success, it cannot be said that the 
mortgage was created for family necessity. Where the 
benefit to be acquired is to accrue to an individual 
member and not to the whole family the mortgage 
cannot bind the family estate, [p. 383, cols. 1 A 2.] 
Where, however, a grandfather mortgaged tho 
family estate fora speculative litigation and succeeded, 
and the grandson sued to set aside the mortgage and 
the decree obtained thereupon : 

Held, that it would be highly unjust to allow the 
plaintiff to succeed unconditionally and to escape pay- 
ment of the debt which went substantially to help his 
grandfather to succeed in tho '.litigation, if, ultimately, 
the plaintiff succeeds to that property and a con- 
* ditional decree that the mortgage-decree could not be 
executed until tho plaintiff succeeds to the property 
recovered by the litigation, could be passed, [p. 383, 
col. 2.] 

First Appeal from tke decision of the 
Subordinate Judge, Basti, dated the 4th 
September 1928. 

Mr. Ram Nama Prasad, for the Appel- 
lant 

Messrs. P. L. Banerji and Harnandan 
Prasad, for the Respondents. 

Judgment —This appeal has arisen 
out of a Bait brought by the appellant 
Pateehwari Prasad Pa), minor, in the 
following circumstances. 

One Mahadeo Prasad Pal bad three 
brothers Banks, Harihar and Dan Bahadur. 
Dan Bahadur, who was a step brother of 
Mahadeo Prasad Pal, succeeded to a Taulqa 
property which originally belonged to his 
father-in-law under a Will. Dan Bahadur 
died sometime in 1908, His widow was 
Musammat Sukbpal Knnwar and bis 
daughter was Musammat Balraj Kunwar 
and Musammat Balraj Kunwar ’s son was 
Adya Bakbsh. Mahadeo Prasad Pal, being 
the eldest of the brothers, believed that 
he had a substantial claim to the property 
of Dan Bahadur. The Taulqa was known 
as that ol Dandikachh. The litigation for 
the Taulqa property was a costly affair, 
and Mahadeo Prasad Pal bad not got 
money. He and his brothers Harihar and 
Bankey raised some money and fought out 
a case in the Mutation Department with 
Adya Bakbsh who claimed the property 
by virtue of a Will from his maternal 
granfather Dan Bahadur. In the Mutation 
Department Adya Bakbsh was successful, 
then Mahadeo Prasad Pal thought of insti- 
tuting a suit in the Civil Court at Partab- 
garb. To raise money for the litigation 
he executed the bond of 18th March 1911 
in favour of the respondent Jai Karan’s 
father Razawand Singh. By this document 
Mahadeo Prasad Pal mortgaged five prop- 
erties in the District of Basti, which were 
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a part of his ancestral property, and one 
village of the Taluqa property to which 
he was laying claim. At the date of the 
mortgage Mabadeo Prasad Pal's son Raj 
Bahadur was alive and was an adult. He 
was not made a party to the mortgage. 

A suit was actually filed by Mahsdeo 
Prasad Pal on 17tb Jnne ltfl2. Apparently 
he required more money, and one Seth 
Kanbaiya Lai of Jubbulpore advanced 
some money as a transferee of a part of the 
Taulqa property, and he was impleaded in 
the suit as a cO-plaintiff with Mabadeo 
Prasad, by virtue of am order dated 15th 
October, 1913. 

The suit succeeded in the Oourt of the 
Subordinate Judge on 2nd May, 1914, but 
it was lost on an appeal by Adya Bakhsh 
and on an appeal by his mother Musammat 
Balraj Kunwar (there are two appeals). 
The learned Judicial Oommissioneis 
delivered judgment on 29th June 1917. 
An attempt was made by Mabadeo Prasad 
Pal to file an appeal before their Lordships 
of the Privy Oouncil, and an application 
was made to the Judicial Oommissioners of 
Lucknow for leave to file an appeal. In 
the meanwhile the litigants came to terms 
and by an agreement dated the lUth of 
August 1922 it was agreed between on the 
one hand Mabadeo Pra<ad Pal and Ean- 
haiya Lai his transferee, and Adya Bakhsh 
and his mother Balraj Kunwar on the 
other, that Adya Bakhsh should have one 
of the properties in the Taluqa estate 
absolutly for himself, that he should have 
a life estate as regards the rest and that on 
his death, 10 annas share in the property 
should be taken by Kanbaiya Lai and 6 
annas by Mabadeo Prasad Pal. The 
agreement was placed before the learned 
Judicial Oommissioners, and by their 
order dated 21et August,! 922, the agreement 
was recorded and was made a part of the 
decree. 

It has happened since that Adya Bakhsh 
died on 16th February 1926, and Kanbaiya 
Lai and Mabadeo Prasad Pal have taken 
possession of the property over which Adya 
Bakhsh had only a life interest. 

Now we go back to what led to the 
present suit. 

Razawand Singh having died his son 
Jai Karan, the respondent No. 1 filed a 
suit in 1923 for the sale of the mortgaged 
property. To this suit Mabadeo Prasad 
alone was party. It was decreed ec parte 
on 29th September 1924. The decree was 
taken for execution to the District of Basti 
because as we have already stated five 
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villages in the District of Basti were among 
the properties mortgaged. Thereupon the 
plaintiff, who is a son of Raj Bahadur and 
a grandson of Mabadeo Prasad, instituted 
the suit out of which this appeal has arisen 
to obtain a declaration that the properties 
in Basti ordered to be sold by the mortgage* 
decree of 1924 were not liable to be sold 
being an ancestral property in which the 
plaintiff had a share. 

The defence to the suit was various. It 
was alleged that the property was the self- 
acquired property of Mabadeo Prasad Pal, 
and the plaintiff bad no interest in it, that 
the plaintiff was born after the ezecu* 
tion of the mortgage, that the inortgage had 
been ezesuted for legal necessity, and the 
plaintiff was bound by the transaction. 
One of the points taken by the plaintiff 
was that the mortgage-deed had not been 
properly registered, and in answer to that 
the defendant No. 1 Jai Karan pleaded 
that there was a valid registration. 

The learned Subordinate Judge held that 
the property was joint family property, 
that it was not proved that the plaintiff 
was alive at the date of the mortgage, 
that the registration of the document was 
good, and that there was a legal necessity 
for the loan. The learned Subordinate 
Judge, however, held that the plaintiff had 
been benefited by the transaction of the 
mortgage, inasmuch as he would succeed 
as an heir to his grandfather, and therefore 
he was bound to pay the debt which the 
grandfather incurred in order to acquire 
the property in Partabgarb. The learned 
Judge accordingly dismissed the suit. 

In the present appeal the question of 
registration has not been re-agitated, nor 
has the question as to when the plaintiff 
was born. For the respondent No. i it has 
not been urged that the property in suit 
is the self- acquired property of Mabadeo 
Prasad Pal. We, therefore, take it that the 
property in suit is the joint family prop- 
erty of the plaintiff and Mabadeo Prasad 
Pal. it being common ground that Raj 
Bahadur was alive in) 914, and if it not 
be proved that he was a consenting party 
to the mortgage, the plaintiff would be 
entitled to impeach it. The learned Sub- 
ordinate Judge made a casual remark that 
the mortgage-deed had been ezeouted with 
the consent of Raj Bahadur. The learned 
Oounsel for the respondent No. 1 tried to 
support this finding, but he could not 
point out that he ever had raised the plea 
in the Court below that the mortgage had 
been ezeouted with the consent of Raj 
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Bahadur. It was a question of fact, and 
as such had to be pleadad specihoally. 
The plaintiff had no notice of such a plea 
and could not adduce any evidence, 
Besides, the evidence on which the lower 
Court expressed the opinion that Raj 
Bahadur was a consenting party to the 
nxortgage does not support the lower Court. 
The statement of witness Mang&l Prasad 
which will be found at page 15 of the re- 
cord, that the brothers of Mahadeo Prasad 
“opined that some Mahajan should be 
searched and a bima should be written to 
him and civil suit should be fought”, does 
not support a finding that Raj Bahadur 
was a consenting party to a mortgage on 
the ancestral property in the District of 
Basti. To start with among the brothers 
of Mahadeo Prasad was not his son Raj 
Bahadur. Then the 'suggestion was that 
money should be raised on the security 
(bima) of the property sought to be acquir- 
ed, and there was no suggestion that money 
should be raised by mortgage of ancestral 
and joint family property. We have looked 
through other portions of the statement of 
Mangal Prasad and are of opinion that it 
has not been established that Raj Bahadur 
was a consenting party to the (mortgage. 
Under the circumstances it is conceded that 
it is established law so far as this Court is 
concerned that it is open to the plaintiff to 
question the validity of the mortgage of 
1911 

On the question of legal necessity it is 
obvious that there was none. We have 
already mentioned the fact that when the 
litigation between Mahadeo Prasad Pal and 
Adya Bakhsh was in the Revenue Court, 
Mahadeo Prasad Pal and his brothers 
Bankey and Haribar mortgaged their prop- 
erty to raise a loan to fight out the case. 
The mortgagee Bhagwandas Naik, brought 
a suit for sale and failed on the contest of 
the sons of one of the brothers of Mahadeo 
Prasad Pal. The judgment of this Court 
will be found reported as fi/iapwan Daa Naik 
V. Mahadeo Pratad Pal (1). Most of what was 
said in that judgment would apply with 
force to the facts of this case. This decis- 
ion found the approval of the Full Bench 
case of Jagat Narain v. Mathura Daa (2) 
(see remarks at page 845*1. There can be no 
doubt, therefore that where as in this case 
money is raised by a member of the family 
even if he be the head of the family for a 

(1) 71 Ind. 0*8. 959; 2l A. L. J. 271; A, I. R. 1923 
AU.298;45A. 390. 

(2) 116 Ind. Oas. 484; 26 A. L. J. 841 atp. 843; A. I. 
R. 1928 All. 454; 50 A. 969; Ind. Rul. (1929) All. 580. 


speculative litigation which is to benefit 
the family only in the case of its success, it 
cannot be said that the mortgage was creat- 
ed for family necessity. In this particular 
case, the benefit to be acquired as the re- 
sult of this speculative litigation was to 
accrue not to the whole family namely 
Mahadeo Prasad Pal, his son and grandson 
but to Mahadeo Praiad individually. In 
the circumstances it is clear that the mort- 
gage of 1911 was not binding on the family 
estate. 

It has, however, been appointed that in 
the events that have happened a substan- 
tial property, being 8 annas of t^e Taluqa 
of Dandikacbb, has been acquired by Maba- 
deo Prasad Pal, and according to the 
valuation of Mahadeo Prasad Pal's suit filed 
against Adya Bakhsh, the 6 annas prop- 
erty is worth nearly two lakhs of rupees. 
The plaintiff as the only heir-at-law of 
Mahadeo Prasad Pal has every chance of 
succeeding to the share of the Taluqa. In 
the circumstances it has been urged by the 
learned Oounsel for the respondent No. 1 
that the plaintiff is bound to pay the debt. 
It was only on this ground that the suit of 
the plaintiff appellant was dismissed by 
the Oourt below. 

As against this argument it may be point- 
ed out that the plaintiff may succeed (1) if 
he survives his grandfather, and (2) if the 
grandfather does not bequeath the property 
to any other person and (3) if the grand- 
father leaves the property unencumbered to 
the extent to be worth the amount 
due to the respondent No. 1 under the 
decree. 

We have given all these arguments their 
proper weight, and have come to the con- 
clusion that it would be highly unjust to 
allow the plaintiff to succeed unconditional- 
ly in this case and to escape payment of the 
debt which went substantially to help his 
grandfather to succeed in the litigation if 
ultimately the plaintiff succeeds to that 
property at Partabgarh. We accordingly 
have decided to grant the plaintiff only a 
conditional decree leaving it open to him, 
as it is open to his grandfather to pay up the 
decree at any timene likes. 

In the result, we allow the appeal and 
grant the plaintiff the following declaration. 

The decree No. 280 of 1923 dated the 29th 
September, 1924, passed by the learned 
Subordinate Judge of Partabgrah in favour 
of Jai Karan and against Mahadeo Prasad 
Pal will not be executable against the pro- 
perties in the District of Basti unless and 
until the plaintiff succeeda to the property 



384 BAH BAS B 

of the Taluqa Dandikachh or a portion of it 
as an heir to or donee or legatee or trans- 
feree of his grandfather the property to 
which the plaintiff succeeds being equal 
to or more in value than the amount of the 
decree then due It will be open to the 
plaintiff to pay up the decree of the res* 
pondent No. 1 Jai Karan at any time he 
pleases. We may explain once more the 
decree which we grant. Jt is only in the 
case of the plaintiff obtaining a benefit 
which is equal to or exceeding in value the 
amount of the decree that he will be liable 
to pay the decretal amount due on the 
property mortgaged. It will be for the Court 
executing the mortgage- decree to decide 
whether the conditions laid down by us 
have been fulfilled or not. The plaintiff 
has substantially succeeded and will have 
his costs throughout, The temporary in- 
junction issued against Mahadeo Prasad 
Pal that he is not to alienate his Partab* 
garh property till the disposal of the appeal 
is hereby dissolved. Mahadeo Prasad Pal 
will pay his own costs of this appeal. 

A, Appeal allowed. 

ALLAHABAD HIGH COURT* 

Civil Revision No. 218 of 1930. 

April 16, 1931. 

SuLAlllJiN, AoTINQ 0. J. AM) 

Bajpat, j. 

RAM DAS AND A.'iOTnBR— P laintiffs— 
Applicants 
versus 

HABIB XJLLAH— Dbfbndant— 
Oppositb Patkt. 

Civil Procedure Code (Act V of 1908), 8. Sk — 
Transfer of case— Application for transfer— Notice 
to opposite par'tpt necessity of — Court competent to 
try suitf meaning of. 

It is open to a District Judge to proceed suo 
motu and transfer a cass from one Court to another 
Court of competent jurisdiction. But where he is 
moved for transfer by a party to the suit, he is 
bound to issue notice to the other party and to hear 
him if he desires to be heard. Failure to do so, if 
not without jurisdiction, is at least a material 
irregularity, 

A Court would not be competent to try and 
dispose of a suit if it does not possess both pecuniary 
and territorial jurisdiction to entertain it. Fatema 
Begum v. Imdad AH (1), followed. 

ReviBioD against an order of the Dis- 
trict Judge, Benares, dated the 15th of May, 
1930. 

Mr, Mansur A lam, for the Applicant. 

Judgment. — This is an application in 
revision from an order, dated the 15th of 
May, 1930, transferring a case from the 
Court of the Additional Mnnsif of Benares 
to the Oourt of the Munsif of Haveli. The 
suit was for recovery of haq chaharum and 
was nst cognisable by a Court of Small 
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Causes. It was originally filed in the 
Oourt of the Oity Munsif of Benares who 
had territorial jurisdiction to try it. The 
District Judge mo motu transferred the 
case to the Oourt of the Additional Munsif 
who apparently had concurrent jurisdic- 
tion. Subsequently the plaintiffs made an 
application to the District Judge to 
transfer the case from that Oourt to the 
Munsif of Haveli, because there was no 
Presiding Officer for the Additional Munsifi 
St the time. The learned J udge without 
issuing notice to the defendant ordered the 
transfer to the Oourt of the Munsif of Haveli. 

Although it was open to the learned 
Judge to proceed suo motu and transfer 
the case from one Oourt to another Oourt 
competentkto try it, yet when he was moved 
by the plaintifis, he was bound to issue 
notice to the opposite party and to hear 
such party if it desired to be heard. The 
provisions of s. 24 sub-s. (1) were according- 
ly not complied with and the order of the 
learned Judge, even if not without jurisdic- 
tion, is certainly tainted with material 
irregularity tide Patema Begam v. Imdad 
Ali (1). 

It has been further contended before us 
that the District Judge in the exercise of 
his power under s. 24 can transfer a case to 
only such other Court as is competent to try 
or dispose of .the suit. Section 24, eub-s. 
(1) sub-cl. (6) (ii) does provide that the 
Court to which the case is transferred 
should be competent to try or dispose of 
the same. That obviously means that, 
if there had been no order of transfer and 
the suit would have been originally filed 
in the Court to which it has been trans- 
ferred, that Court would have been com- 
petent to try and dispose of it. It follows 
that a Court would not be competent to 
try and dispose of the suit, if it does not 
possess both pecuniary and terriorial 
jurisdiction to entertain it. This was the 
view expressed in a Patna case Shaikh 
Jannat Husain v. Shaikh Gulam Kutubud- 
din Ahmad (2). As the words of the Statute 
are in no way limited, we agree with the 
view expressed therein. 

The learned Judge should accordingly 
bear this view of the matter in mind. 

We allow this revision and setting aside 
the order of the District Judge, direct him 
to dispose of the plaintiffs’ application 
after issuing notice to the defendant and 
hearing him. 

R, L. Order set aside. 

(1) 58 Ind. Oas. 560; 18 A. L, J. 351; 2 U.P. L. R, 
(A) 83. 

(2) 57 Ind. Cas. 522; 5 P. L. J. 588; (1920} Pat, 274; 
lP.L.T.63r. 
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PRIVY COUNCIL. 

Appeal from Oudh Obief Ooart. 
October la, 1931 
Lord TH*NKBBroN, 8 ik John Walus and 

Sitt Qu >1 G « L' WNDB 1 
Nawab Mirza MOHAMMAD SADiQ 
ALI KHAN— Appellant 
versus 

Nawab FAKR JAHaN BEOAM and 

OTHERS — RbsPONDENT?. 

Oudh Estates Act (I of 1869), S5. 8, 10, S2-A — 
Entry of name in lists, effect of — Incorporation of 
acquired property to property under Act— Will — Non- 
compliance with provisions of Act, effect of —Muham- 
madan Law Succession — Custom governing ancestral 
estate — Presumption regarding self -acquisitions — 
Rebuttal — Gift — Husband's gift to wife or by father to 
son — Delivery of possession, necessity of —Dower — 
Payments as presents to wife, whether discharge of 
ciou;er —Heuami purchase — Presumption regarding 
benami — Practice — Privy Council — Concurrent 
findings of fact— Costs— Interference, 

By 8. 10 of the Oudh Estates Act the entry of the 
name of a person in the lists is conclusive evidence 
that ho is a talukdar to whom the provisions of the 
Act apply. The effect of the inclusion of his name 
in the second list is a statutory declaration that the 
particular estate by family custom devolves upon a 
single heir. Murtaza Husain Khan v. Mahomed 
Yasin AH Khan (1), followed, [p. 386, col. 1.] 

Apart from the provisions of s. 32- A, Oudh Estates 
Act, no incorporation of other property to property 
held under the Act is possible whether by purchase 
or accretion. Rajindra Bahadur Singh v. Rani Raghu- 
hans Kunwar (3), followed, [p. 388, col. 1.] 

A Will by the taluqdar which does not comply with 
requirements of Oudh Estates Act is not valid in law. 
[p, 386,col. 1,] 

In the case of a Muhammadan family if a 
custom governs the succession to the ancestral estate 
the presumption is that it attaches also to the per- 
sonal acquisitions of the last owner left by him on his 
death and it is for the person who asserts that these 
properties follow a line of devolution different from 
that of the taluqa to establish it. But where a family 
custom in respect of succession to taluqdari estate is 
of recent origin and instances of succession to 
personal acquisitions by Muhammadan Law are estab- 
lished, such presumption is sufficiently rebutted. 
Murtaza Husain Khan v. Mahomed Yasin AH Khan 
{D andZari^-un-nua v. Shafiq-uz-zaman Khan (2», 
referred to. [p. 387, col. 2.] 

In the case of a gift by a husband to his wife Muham- 
madan Law does not require actual vacation by the 
husband and actual taking of separate possession by 
the wife of the property gifted. A declaration made 
by the husband followed by the handing over of the 
4#ed are amply sufficient to establish a transfer of pos- 
^ssion. Shiekh Muhammad Mumtazahmad v, Zuhaida 
{an (4). Shaik Ibhram v. Sheik Suleman (5), Dibi 
JChavtr Sultan v. Bibi Rukhia Sultan (6) and Ilumera 
tlibi V. Najm-un-nissa Bibi {7), referred to. [p. 389, 
60l. 2.] 

In the case of a gift by a Muhammadan father to his 
infant child no transfer of possession is required; it is 
only necessary to establish a bona fide intention to give. 
Ameeroonissa Khatoon v. Abedoonissa Khatoon (8), 
referred to. [p. 390, col. 2.] 

Payments made by a Muhammadan husband to his 
wife during his lifetime as presents cannot be 
regarded as payments made towards satisfaction of 
dower debt. The maxim *<Ubitoy n#n prcesumitur 
denars'* hat no application bet ween husband and wife. 


KHAN V. FAKB 7aHAK BEHAU. 385 

I ftikar-un-nissa Begum v. Nawab Amjad AH Khan 
(10), distinguished, [p. 390, col 1.] 

Though there is no presumption of advancement 
in benami transactions in India, very little evidence 
of intention would be sufficient to turn the scale. 
Where certain property is purchased by the father 
in the name of his minor daughter and the deed at the 
time of her marriage is produced for the inspection of 
her father-in-law and it is represented to him that the 
property belongs to the girl, it must be said that 
there is sufficieut evidence to establish an intention 
on the part of the father to make a gift of the prop- 
erty toner daughter, [p. 391, col. 1.] 

It is not the practice of the Privy Council to re-open 
concurrent findings of fact of the Court below, [p. 
387, col. 2.] 

It is very rarely that the Privy Council interferes 
in a matter merely of costs, [p. 392, col. 1.] 

Appeal from the judgmeois ana decrees 
of the Chief Court of Oudh (Sir Louis 
8.uar^ Kt, 0. J. and Razs, J.)-~one judg- 
ncent reported in 112 Ind. Oae. 315. 

Meesrfl W, H, Upjohn^ K. C. and L, JopU 
ing, for the Appellant. 

Medsrs. L. De Gruyther^ K. C., B. Dube^K. 
C. and W. Wallach^ for the Respondent. 

Sir George Lowndes.— The princi- 
pal quesiioa of tae many, involved in 
these appeals is as to the right of suoces- 
sion ts an important taluqdari estate in 
O idh, known as Kunwa Khera. The last 
holder was Nawab Baqar Ali Khan, who 
died intestate on the 17th January, 1921. 
He left him surviving two widows, four 
sons, of whom Nawab Mirza Mohammad 
Sadiq AU Khaa was the eldest, and one 
daughter. The pedigree of the family, so 
far as it is necessary for the determina- 
tion of the appeals, is as below, the names 
of females being printed in italics : — 
AHMAD ALI 

Amjad Ali 

5^ara/— Baqar Ali - Fakr Jahan Jafar Ali, 

Jahan I ^ 

Taqi Ali Abid Jahan, 


Sadiq Ali Kazim Ali Naqi Ali 

The appeals arise out of two separate 
suits, the first of which was instituted by 
the junior widow, Fakr Jahan Begum, and 
her two children, Taqi Ali and Abid 
Jahan, who will be referred to in this 
judgment as the plaintiffs. They claimed 
their shares according to the Shiah Muham* 
madanLaw, to which the parties are subject, 
in the whole estate of Baqar Ali, inclnd* 
ing the Kunwa Khera properly. To this 
suit the other widow aud her three sons, 
and also Jafar Ali, the brother of 
Baqar Ali, were joined as defend. 
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ants. Jafar Ali died pecdiog tbe eait, 
and hia heiiB were brought on tbe record 
in bis place, bat took no part in tbe prc- 
ceedinge. Naqi Ali also died, pendente 
lite. and ia now represented by hie widow, 
Jaddo Begum. Neither ebe nor her assignee, 
Dilawar Ali, have appeared before the Board. 

The second suit was brought by Fakr 
Jahan alone, claiming the rum of Ks, SO, COO 
as due to her for dower out of the prop- 
erty left by Baqar Ali. To this suit all 
the other parties, with the exception of 
Jafar Ali, were defendants 

The first suit involved various questions 
as to Baqar All's estate, including the 
validity of a number of dispositions of 
property made by him during his lifetime, 
as to most of which there were concurrent 
findings of the Courts in India. There 
are now five appeals before the Board, 
which have been consolidated; four of 
them arise out of the first and principal 
suit and the remaining one out of the 
dower suit. The parties are ranged on 
different sides on tbe various questions 
involved, according to their individual 
interests. On the question as to tl e succee- 
sion to tbe Kunwa Kbera estate, with 
which their Lordships will first deal, 
Sadiq Ali, claiming as the eldest eon by 
the right of primogeniture, is opposed by 
all the other parties. His claim succeeded 
in both the Indian Courts, but is disputed 
before tbe Board. 

The estate was the subject of two 
tanads, dated respectively in 1858 and 1861, 
by each of which it was granted to Amjad 
Ali, tbe father of Baqar Ali, subject to 
descent by the rule of primogeniture. The 
reason for the two lanada is unexplained. 
They sre to all intents in the same terms. 

Upon the passing of tbe Oudh Estates 
Act, I of 1869, Amjad All’s name was 
included in the first and second of the 
lists prepared under s. 8 of tbe Act. 
Against his name in the first list was 
entered the estate to Kunwa Kbera. By 
s 10 the entry of his name in the lists is 
conclusive evidence that be was a taluqdar 
to whom the provisions of the Act applied; 
the efiect of the inclusion of his name 
in the second list was a statutory declara- 
tion that the Kunwa Khera estate by family 
custom ordinarily devolved upon a single 
heir: Murtaza Husain Khan v. Mahomed 
YasinAli Khan (1). By s. 22 oi the Act, 

(1) 36 Ind. Cas. 299; 43 I. A. 269 nt p. 280; 20 M. L. 
T.362; 14 A. L. J. 1083: 18 Bom. L. R. t84: 3l M. L. J- 
804; 35 A. .552; (1916) 2 M. W. N. 5^6-. 25 O. L. J. 1. 
19 O. O. 290; 1 1>. L. W. 122; 21 0. W. N. 410; 4 O.L. 
,j.8;4L. W.538 (P.O.). 


P4KR nSAH BBOAir. 136 1. 0. 1933 

upon the death of Amjad Ali intestate the 
estate would descend upon bis eldest son, 
Baqar Ali, and from Baqar Ali to Sadiq 
Ali, and, if the eection applied, tbe claim 
of the plaintiffs, so far as the estate was 
concerned, would necessarily fail. Amjad 
Ali in fact left a Will, dated the 16th 
March, 1874. By it he purported to provide 
for the division of his Sitapur property, 
which included at all events the greater 
part of Kunwa Kbera, among his heirs 
according to Muhammadan Law The Will 
however, did not comply with the require- 
ments of tbe Act It has been held by 
both Courts in India to be invalid on this 
account, and their finding is not disputed 
before tbe Board, It would seem to follow 
that the title of Sadiq Ali to tbe estate 
was prima facie unassailable, but it is 
attacked by the plaintiffs and the defend- 
ants who side with them on three grounds. 

In the first place, it is contended that 
though Kunwa Khera appears in list No. 1 
as the taluqdari estate of Amjad Ali, the 
Act did not in fact apply to it. It was 
said that tbe definilirn of ‘estate’ in the 
Act applies only to villages and lands 
named in tbe list attached to the kabuliyat 
executed 'oy the taluqdar, and that the 
list in the caee of Kunwa Khera was not 
executed by Amjad Ali, but by his slave 
Abdul, with whom tbe settlement was made 
on his behalf. Their Lordships think that 
there is nc substance in this contention. 

In the next place, it is contended that 
Baqar Ali did not take the estate under 
tbe Act, but by an independent title, and 
that, therefore, it devolved on his death 
by the ordinary Shiah Muhammadan Law. 
In support of their contention reliance is 
placed upon certain transactions which took 
place after Amjad All's death and were, 
no doubr, inspired by the provisions of 
his Will, to which referenue has been made 
above. Amjad Ali died on the 7th March, 
1875, and on different dates in April and 
June of the same year three deeds of 
compromise were executed between Baqar 
Ali, his brother Jafar Ali, and the other 
heirs of Amjad Ali, under which Baqar 
All's title to the Kunwa Khera estate was 
recognised, and that of Jafar Ali to another 
estate not concerned in these appeals, and 
provision was irade for the other heirs. It 
is contended for the plaintiffs and their 
supporters that the effect of these com- 
promises was that Baqar Ali took the 
estate ) y transfer from his brother and 
the other heirs and not by succession under 
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the Act or under the tanade, and that it 
Eo became in his hands property which 
would be divisible on his death according 
to the ordinary ruks of Muhammadan Law. 
This contention has been rejected by both 
Oourts in India, and their Lordships have 
no hesitation in affirming their conclusion. 
They think that it is impossible to regard 
the compromises as being in any way the 
root of Baqar All’s title, wbicb, even if 
the original sanad could be disregarded, 
was clearly established by the Act. The 
• compromises were, in their Lordships’ opin- 
ion, only a recognition of bis right to 
succeed to the estate. 

The only remaining contention to which 
reference need be made on this part of 
the case is based upon a supposed deed 
or gift of the 1st June, 1857, by which 
Ahmad All, the father of Amjad Ali, is 
alleged to have transferred the estate to 
Baqar Ali, and it is said, therefore, that 
when the sanads were subsequently grant- 
ed to Amjad Ali, and bis name was entered 
in the lists provided for by the Act, he 
must be taken to have held the estate 
merely as a trustee, and that nothing in 
the Act applied to it in Baqar All’s hands. 
Their Lordships think it sufficient to say, 
in answer to this contention, that the deed 
of gift has not been proved. Both the 
lower Oourts have eo held, and their Lord- 
ships eee no reason to differ from the 
conclusion to which they have come. 

In the result their Lordships are satisfi- 
ed that the title cf Sadiq Ali to the Kunwa 
Khera estate has been established ; that it 
was not divisible according to the ordinary 
rules of Muhammadan l aw among the heirs 
( f Baqar Ali, and that the plaintiffs’ suit 
eo far as it sought to effectuate this claim 
has failed. 

Their Lordships now turn to the sub- 
sidiary question raised by the various con- 
tending parties, whicharemany and diverse. 
It will be convenient to take up first the 
questions upon which Sadiq Ali is the 
appellant. 

His main contention is that he is entitled 
to succeed not only to Kunwa Khera, as a 
taluqdari estate, but to all the property 
left by Baqar Ali to the exclusion of the 
other parties to these appeals. The ground 
of this claim is that the family custom 
of primogenitary succession being establ- 
ished in respect of the taluqdari property, 
it must be held to govern also what is 
non- taluqdari. The contention is based 
upon the decision of this Board in Murtaza 
Husain Khan v. Mohammad Yasin Ali 


Khan (1). In that case Mr. Ameer Ali, in 
delivering the judgment of the Board, 
draws a distinction between the position 
of a Hindu family governed by the law 
of the Mitakshara and a Muhamadan family.' 
In the former case, he points out, self- 
acquired property may go in a different 
line of succession to ancestral property, 
but the Muhammadan Law allows of no such 
differentiation. In the case of a Muham- 
madan family, therefore, 

“If a custom governs the succession to the ancestral 
estate, the presumption is that it attaches also to 
the personal acquisitions of the last owner left by 
him on his death; and it is for the person who 
asserts that these properties follow a lino of devolu- 
tion different from that of the taluqa to establish 
it.” 

In the present case the Subordinate 
Judge by whom the suit was tried recognis- 
ed the importance of this presumption, 
and held that it was for the plaintiffs to 
prove that in their family the succession 
to non taluqdari property followed the 
ordinary Muhammadan Law by which the 
family was governed. This he held 
that they had satisfactorily establish- 
ed, and the Appellate Court accept- 
ed his finding. There being thus 
concurrent findings on what is 
obviously a question of fact, the matter 
could not, according to the ordinary prac - 
tice of the Board, be re-opened here. But 
it was contended by Mr. Upjohn, who 
appeared for Sadiq Ali, that there was no 
evidence to support this finding. Their* 
Lordships are unable to accept this con- 
tention. Without going into the evidence 
at length it is sufficient to state that in 
at least two cases of succession in the 
family non-taluqdari property has been 
divided according to Muhamadan Law,there 
being no trace of any claim in either case 
that it was not so divisible by reason of 
a family custom. 

It is admitted that Kwaja Safi, the 
paternal grandfather of Ahmad Ali, migrat- 
ed from Persia to India. There is no 
suggestion of a custom so directly at varia- 
nce with the Muhammadan Law baving.been 
introduced from Persia, and their Lord- 
ships think that it can only have originat- 
ed in India, and, therefore, at a com- 
paratively recent date. It may well, they 
think, have been a special custom attach- 
ed only to a special grant from the ruling 
authority in Oudh. That there may be 
such a custom affecting only the principal 
estate of a family is recognised by the 
judgment of Lord Phillimore in Zarif* 
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un-Nisa v. Shafiq uz^zaman Khan (2), also 
a Muhammadan case. This view receives 
further confirmation from the terms of the 
aanads of 1858 and 1861. In any case, 
however, their Lordships think that where 
a family custom is, as here, of comparative- 
ly recent origin, two well-established in- 
stances of division according to the Muhanr- 
madan Law are not only material upon 
which the Courts in India might hoH in 
favour of the plaintiffs upon this questior, 
but are in themselves sufficient to rebut 
the presumption upon which Counsel for 
Sadiq Ali relies. In the opinion of their 
Lordships, therefore, it has been rightly 
held that the property left by Baqar Ali 
other than the Kunwa Khera estate is 
divisible among bis heirs according to 
Shiah Muhammadan Law. 

The next question to be considered is 
the claim by Sadiq Ali to a number of 
items as accretions to the taluqdari estate. 
They consist largely of subordinate inter- 
ests in the estate which were owned by 
outsiders and had been bought up by 
Baqar Ali Both Courts in India have 
rejected his claim to the alleged accretions 
Sadiq Ali appeals against their decision 
and is opposed before the Board by all the 
other parties. Their Lordships think that 
the claim is clearly not maintainable. 
Both Courts have found that there was no 
intention on the part of Baqar Ali to in- 
corporate any of these acquisitions in the 
taluqdari estate, and their Lordships would 
not be disposed to disagree with this find- 
ing. But the matter does not rest merely 
on the proof or disproof of such intention. 
Apart from the provisions of s. 32-A of the 
Act of 1869 as amended in 1910, which, 
it is admitted, do not apply in the present 
case, no incorporation of other property would 
be possible. This is clear on the judgment 
of the Board in Rajindra Bahadur Singh 
r.Rani Raghubana Kunwar 3), which has 
been rightly interpreted by the Chief 
Court. 

Another item of immov-ible property 
which is affected by similar considerations 
is what is called the Kairabad House, but 
is really the estate office of the taluqa. It 
was not part of the Kunwa Khera estate 
at the dates either of the aanads or the 
statutory lists, but was purchased by Baqar 

(2) 113 Ind. Cas. 113; 5 0. W. N. 565; 55 I. A. 303 at 
p. 316; A. I. K. 1928 P. 0, 202; 32 0. W. N. 1120; 48 0. 
L.J. 418; 3 Luck 372; 29 L. W. 793 (P. 0.). 

(3) 48 Ind. Oaa. 2l3; 45 I. A. 134; 21 O. O. 106; 24 M. 

L, T. 282; 5 O. L. J. 401; 8 L. W. 570; 40 A. 470; (1918) 

M. VV.N. 831; 28 0. L. J 456; 23 0. W.N. 101:20 
B*m,L.R. 1075(P.O.). 


Ali. Sadiq .Ali claimed it as an "appur- 
tenance” to the estate, and his claim was 
allowed both by the trial Judge and the 
Chief Court on appeal, who found that it 
had been so used for many years. In 
their L'lrdships’ opinion, the principle 
affirmedin Rajindra Bahadur's case (3)ciled 
above applies with as much force to this 
property as to the alleged accretions, and 
Baqar Ali, not having availed himself of 
the provisions of s. 32 A, could not by any 
form of user incorporate it in the taluqdari 
estate, or subject it to a rule of descent 
at variance with the Muhammadan Law. Mr. 
Upjohn for Sadiq Ali does not deny that 
the property was purchased by Baqar Ali, 
but, founding upon a passage in the judg- 
ment in Rajindra Bahadur's case (3) at pages 
146 147*), contends that a sanad from the 
Government should be presumed granting 
the house to the taluqdar. Their Lord- 
ships can see no possible foundation for 
this contention. The house was the prop- 
erly of Baqar Ali and if he had desired 
to incorporate it in the taluqa he could 
have done so by the special procedure in- 
troduced in 1910. There wasno necessityand 
no occasion for a sanad. The question of 
the Kaiser Bagh House in Rajindra Baha' 
dur'a case (3) was on a different footing 
altogether. It was the property of Govern- 
ment and had been allotted to the taluq- 
dar. 

Their Lordships, therefore, think that the 
Courts in India were wrong in allowing 
Sadiq All’s claim to this property, and that 
it forms part of the divisible assets _ of 
Baqar Ali in which all the heirs are entitl- 
ed to share. 

It will be convenient here to take op 
another and possibly more difficult ques- 
tion affecting a portion of the Kairabad 
properly known as the Mahal Serai. By 
a duly registered deed of gi’t dated the 
28th February, 19i6, Baqar Ali purported 
to make over this serai to his wife, Faki 
Jahan. The deed recites the donor’s de- 
sire to arrange for her residence at Eaira- 
bad when she wishes to live there ; sets 
out in detail the particular portions of the 
property which she is to have, and con- 
tinues;— , 

. . . “and I deliver possession ovsr the gifteo 
property to the aforesaid second wife of mine front 
this date, like myself. Jlow, the said wife has powei 
to keep the gifted property in her proprietary pos- 
session, in whatsoever manner she desires and I oi 
any heir of mine shall never have any occasion 
for raising any kind of objection. Now with eileol 
from this date the gifted property has, with all the 
"♦PagM of 45 1. A.-{Ed]. 
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external and internal rights been transferred to the 
aforesaid Nawab Fakhr Jahan Begam in . the capacity 
of an absolute proprietor like myself.’’ 

The gift is attacked by Sadiq All and 
his braaoh of the family upon two grounds, 
viz., (1) that the deed was merely colour- 
able, there being no intention on the part 
of Baqar Ali to transfer the property to 
the lady, and (2) that the gift was not 
completed by such a change of possession 
as is requisite under the Muhammadan Law 
to validate a gift of immovable property. 

These two objections must be considered 
separately. The first is purely a question 
of fact ; the second has been argued mainly 
as a question of law. 

The trial Judge thought that the gift 
was fictitious, and held that nothing passed 
by it. The Ohief Oourt disagreed with 
him, finding nothing suspicious in the 
transaction. It was not disputed, the 
learned Judges say, that after the deed 
was executed the lady frequently visited 
Kairabad and resided on the premises. 
They, therefore, held that she had taken 
possession, and that the gift was effective. 

The first objection being against the 
tenor of the deed, the burden of proof is 
clearly upon those who disputed the gift. 
No possible reason is suggested why Baqar 
Ali should have desired to put a portion 
of this property in any one else's name 
except, possibly, an inherent propensity 
for benami otismfarzi transactiona Oa 
the other band, the reason recited in the 
deed that be desired to provide his favourite 
wife with an alternative residence at Kaira- 
bad is, to say the letist of it, understand- 
able, The portion assigned to her con- 
tained the zenana quarters, where she 
ordinarily put up when accompanying her 
husband on bis apparently not infrequent 
visits to the kothi, and it is clear fro.m the 
evidence of bis other gifts to her which 
are now established that he had a great 
desire to provide for her future comfort 
on a generous scale. Against this all that 
can be said is that during his lifetime she 
exercised no individual acts of proprietor- 
ship over any portion of the Kairabad 
establishment ; that in her and her hus- 
band’s absence the serai was occupied by 
the servants of the estate ; that such re- 
pairs as were necessary were done at Baqar 
Ali’s expenses, and that no mutation of 
names was made in the Government re- 
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remained in her possession, and their Lord- 
ships have no doubt that Baqar Ali intend- 
ed to make a genuine gift of the property 
to her. 

The second objection involves some 
consideration of the Muhammadan Law, It 
is not disputed that a gift of immovable 
property must ordinarily be completed by 
a transfer of possession, and there seems to 
be no difference on this point between 
Hanafi and Shiah Law. The Ohief Oourt 
thought it was clear that Fakr Jahan had 
taken actual possession, but it is pointed 
out that this was only after her husband’s 
death. So long as Baqar Ali was alive 
she merely resided there with him, and no 
change seems to have been msde in the 
method of their j oint occupation . Batin the 
first place the deed contains the statement, 
“I deliver possession of the gifted prop- 
erty to my said wife," and this as a _ de- 
claration of fact must be regarded as bind- 
ing on the heirs of the donor: qee 
Muhammad Mumtazahmad v. Zubaida Jan 
(4). lu the second place, the deed of gift 
was handed over to the donee as soon as 
it was registered. In the case of a gift 
by a husband to his wife, thsir Lordships 
donot think that Muhammadan Lawrequires 
actual vacation by ths husband and an 
actual taking of separate possession by the 
wife. In their opinion, the declaration 
made by the husband, followed by the 
handing over of the deed, are amply suflSi- 
cieat to establish a transfer of possession, 
lu Ibhram v. Suleman (5), West, J., 
laid it down as a principle for the deter-, 
mination of questions of this nature that 
"when a person is present on the premises 
proposed to be delivered to him a declara- 
tion of the person previously possessed 
puts him into possession." This statement 
of the law war cited and followed by Sir 
Lawrence Jenkins in 1905— A/ianer 

Sultan V. Rukhia Sultan (6), a case bet- 
ween Shiahs, and also independently in the 
same year by the Allahabad Appellate Oourt 
— Bumera Bibi v. Najim-un nissa Bibi (7). It 
has also been followed in two Madras cases, 
and is cited with approval in the late Mr. 
Ameer Ali’s work on the Muhammadan Law 
.3rd Ed, p. 71. It is not necessary for their 
Lordships to decide in the present case 
whether this principle is of universal 
application between Muhammadan donors 


cords. In their Lordships' opinion, these 
facts are not sufficient to establish that the 
transaction was merely colourable. The 
deed was handed over to the donee and 


(4) 16 I. A. 205; 11 A. 460; 5 Bar. 433. 

(5) 9 B. 148. 

(6) 29 B. 468; 7 Bom L. R. 443. 

(7) 28 A. 147; A. W. N. (1905) 222; 2 A. L. J. 778. 
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and donees, but they think that as between 
a husband end his wife who are living to- 
gether it is undoubtedly a reasonable 
interpretation of the requirements of the 
law, and they adopt it as applicable to a 
case before them. In their opinion, there- 
fore, the gift of this portion of the Kairabad 
property oy Baqar All to Fakr Jahan was 
effective, and the conclusion come to by 
the Chief Court was correct. 

Their Lordships must now turn to the 
long series of oases where purchases in the 
names of one or other of the plaintiffs are 
charged as benami. These have been exa- 
mined with great care by the trial Judge, 
and in nearly every case where they were 
disputed on appeal his findings were con- 
firmed by the Chief Court. No adequate 
reasons have been suggested why these 
concurrent findings of fact should not be 
accepted by the Board in accordance with 
the ordinary rule, and it is, therefore, 
unnecessary to burden this judgment with 
their details. Mr. Dube, for the second 
plaintiff, Taqi Ali, disputes concurrent 
findings in 25 different instances, but his 
contentions amount to no more than that 
upon the evidence the Courts should have 
come to the opposite conolueion. in many 
oases the material documents have not 
been printed, and he is unable to give 
even the dates of the transactions which he 
is instructed to support. 

There are, however, two cases in which 
the Courts in India have come to different 
conclusions, in.addition to the case of the 
Mahal Serai at £hairabad, which has 
already been dealt with, and these require 
consideration. 

The first concerns the village of Jiamau, 
which was conveyed to Fakr Jahan by a 
deed dated the 12th January, 1920. The 
purchase price of the property was Rs, 
51,0C0 Out of this two suns of Rs. 1,000 
and Re. 600 for earnest money, and a small 
additional sum for stamp duty were 
admittedly advanced by Baqar Ali. Fakr 
Jahan has sworn that these sums were 
repaid by her and that the balance came 
from her own funds. The trial Judge was 
not prepared to accept her statement with- 
out further corroboration. The Appellate 
Court thought that there was no reason to 
disbelieve it. As the lady’s evidence was 
taken on commission the Judges of the 
Chief Court were in at least as good a 
position to appreciate its credibility as the 
trial Judge, and their Lordehips must 
naturally attach the greater weight to their 
estimate. They have perused the evidence 


in question, and see no reason to disagree 
with the conclusion to which the learned 
Chief Judge and his Indian colleague 
have come. It is not denied that Fakr 
Jahan was in possession of sufficient means 
to pay for the property; the purchase deed 
appears to have been all along in her 
possession and mutation was effected in 
her name. There is no affirmative proof 
that the balance of the purchase money 
was paid by Baqar Ali, nor does the admis- 
sion as to the earnest money, even if it 
was not repaid, necessarily lead to this 
conclusion. 

In their Lordships' opinion the prima 
facie title of Fakr Jahan has not been dis- 
placed by the oral evidence, and they 
think that the finding of the Chief Court 
with respect to this property should be 
affirmed. 

The other case is that of a property 
known by the picturesque name of “Sher 
Darwaza." It was purchased on the l2th 
November, 1910, by Baqar Ali, but the 
conveyance was taken in the name of his 
daughter, Abid Jahan, the third plaintiff, 
then an infant of about five years old. 
The property was during her minority 
managed by Baqar Ali in her name, and 
though the income was apparently credited 
to a special account, and certain sums 
were paid out of it to her husband, it seems 
clear that it was in part appropriated to 
purposes with which Abid Jahan had no 
concern. 

In the case of a gift by a Muhammadan 
father to his infant child, no transfer of 
posseeesion is required, it is only necessary 
to establish a bona fide intention to give: 
see Ameeroonisaa Khatoon v. Abedooniasa 
KhataUk (h). 

There is no'^oubt that Baqar Ali did in 
many instan^, which have been fully 
discussed by me trial Judge, purchase 
immoveable properties in the names of 
various members of bis family without any 
intention, so far as the evidence adduced 
discloses, of benefiting the particular 
nominee, and the only question is whether 
tV ere is sufficient in the case of the Sher 
Darwaza property to take it out of this 
category of benami purchases. The trial 
Judge thought there was not. The Ohiel 
Court came to the opposite conclusion. 
The deed, which was produced at the 
hearing by Fakr Jahan, was on the 
occasion of Abid’s marriage in 1914 placed 
upon a tray and sent for the inspection ol 

(8) 2 J. A. «7 at p. 101; 23 W. R. 208; 15 B.L. R. 67; 
3 Bar. 423; 3 Suther 87 (P. 0.). 
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her father-in-law, and this was in the view 
of the learned Judges oooclusive of Baqar 
Ali’s intention. 

The purchase of this property wa^ a 
very natural provision by Baqar Ali for 
the daughter of bis favourite wife, aud 
though there may be no presumption of 
advancement in such cases in India, very 
little evidence of intention would be suffi- 
cient to turn the scale. The sending of 
the deed for the inspection of the lady's 
father-in-law, which the Ohief Oourt held 
to be established was clearly a representa- 
tion that the property was hers, and their 
Lordships agree with the learned Judges 
in the conclusion to which they came. 
They think, therefore, that the Sher 
Darwaza property should be excluded from 
the divisible estate of Baqar Ali. 

An attempt has been made to press the 
same argument in the case of a mortgage 
upon certain property in Husain Qanj and 
Baragaon, which was taken in the name of 
AbidJahan, but both the trial Judge and 
the Ohief Court have held against the third 
plaintiff as to this, and their Lordships ses 
no reason to re-examine the evidence upon 
which they have come to this conclusion. 

The next matter over which the parties 
are at variance concerns a sum of about 
five and a half lakhs of rupees in Govern- 
ment Promissory Notes. This has been 
held by both Courts in India to belong to 
a charitable fund known as the Kadd-i- 
Mazalim, which is said to mean “Atonement 
for Crimes of Violence. ’ It has according- 
ly been treated as outside the estate. 
Sidiq Ali apparently claimed to bo the 
trustee of it, and the trial Judge acceded 
to bis claim. The Chief Court, while 
affirming the trust, held that the question 
of the trusteeship was not before them. 
Sadiq Ali does not contest this before the 
Board, but supports the trust; the other par- 
ties contend that the trust is bad under 
Muhammadan Law, and that the notes form 
part of the divisible estate. 

The ground of this contention is that 
Government Promissory Notes, being in- 
terest-bearing securities, cannot be the 
subject of a dedication to God, which is au 
essential feature of every Muhammadan 
Wakf. On this question there has been a 
conflict of opinion in India The authori- 
ties were discussed in the Ohief Court, 
and the learned Judges came to the con- 
clusion that taking modern ideas into 
account, the objection was unsustainsble. 
They, therefore, agreed with the trial J udge 


that the notes did not t>r.n pirt of Btqsr 
All’s estate. 

The origin of the fund is unoertaiu. 
The earliest reference to it to which their 
Lordships' attention has been drawn is in 
the Will of Ahmad Ali, the grandfather 
of Baqar Ali, dated the 2nd Ssptember, 
lb57. Tae notes in question were directed 
by his Will to be applied as part of the 
Radd-i-Mazalim fund. It is clear on the 
terms of the Will that the trust had been 
created in the previous generation There 
is nothing to show of what it originally 
consisted, but the fund was evidently in 
the keeping of Ahmad Ali, and he seems 
to have allocated the notes in question to 
it either as representing its investment 
in bis ha (is, or .possibly only as the 
equivalent of a sum for which he regarded 
himself as accountable. 

After Ahmad All's death a suit was 
instituted for the administration of bis 
estate, to which Amjad AU was a party. 
The suit eventually came up to this Board 
in lUbl—Nawab Umjad Ally Khan v. 
Mohundee Begum (9). The Radd-i Mazalim 
fund figured in the proceedings as a 
‘IfTmily religious and charitable fund,’’ 
Trustees were appointed of it by the 
Oourt, and a scheme of management was 
directed, aud these provisions were affirm- 
ed by the Order in Council, 

Upon these facts, which have not been 
disputed on the present appeals, it seems 
difficult to see how the validity of the 
trust can now be questioned. It is not 
denied that the Wakf has been recognised 
by the members of the family for three- 
quarters of a century or more, aud 
that the income of the fund has been 
applied, at all events in the main, consis- 
tently to c.. .liable purposes. The notes 
clearly came into Baqar Ali’s possession 
as representing the corpus of the fund, 
and even if they were an improper in- 
vestment of it, as to which their Lordships 
express no opinion, this could not make 
them his property. 

If the trust could be regarded, as having 
been created by Ahmad Ali, aud as 
originally invalid for the reason now 
suggested, the fund might have been 
divisible among his h^irs, bat that is not a 
question which arises in the present pro- 
ceedings. bo far as Baqar Ali was concprn- 
ed, he was bound by the result of the suit 
above referred to, and in bis band the notes 
were clearly trust property. 

(9) 11 Moo I. A. 517; 19 W. R P. C. 25; 2 8uther 98; 

2 Sar. 315 (P. 0.). 
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Under the ciroamstancee, their Lordehips 
find it unneceeeary to attempt a eolation of 
the interesting problem of Muhammadan Law 
which was propounded to the Chief Court. 
The only material question in these appeals 
is whether the fund formed part of Baqar 
Ali’s divisible estate, and for the reasons 
given their Lordships have no doubt that it 
did not. 

A small question has been raised by Mr. 
Wallaob, who appears for the first and third 
defendants, Sharaf Jahan and Kazim Ali, 
as to the order for costs made by the 
Chief Court. In their appeal. No. 24 of 
1929, which failed, they were directed to 
pay the costs of “the other side," separate 
sets of costs being allowed to each party or 
group, with the result that they have had 
to pay the costs of Jaddo Begum, the 
widow of Naqi Ali, and her assignee, 
Dilawar Ali, who were, apparently, separate- 
ly represented in the Chief Court, but have 
not appeared before the Board. This, it is 
contended, is manifestly unjust, as Naqi Ali 
had made a joint defence to the suit with 
Mr. Wallach's clients. Their Lordships 
think that if this was a slip, the attention of 
the Judges should have been called to it in 
India. If it was not, as appears more 
likely, it is manifest that this Board is 
not in a position to review the discretion 
of the Appellate Court in such a matter. 
It is very rarely that the Board interferes 
in a matter merely of costs, and there is no 
reason why an exception should be made 
in the present case. 

Their Lordships have now dealt with ali 
the matters which have been submitted for 
their consideration in the first suit, and it 
only remains for them to deal with the 
question of dower, which was the subject of 
the second suit in which Fakr Jahan is 
the sole plaintiff. 

It is not disputed that the dower fixed on 
Fakr Jaban’s marriage was the sum of Rs. 
50,0C0, which she claimed from her hus- 
bana’s estate. The defence set up by 
Badiq Ali and the other members of his 
branch of the family is that the debt was 
satisfied by payments made to her by 
Baqar Ali in his lifetime. It is admitted 
that she received sums of money from her 
husband which in the aggregate exceeded 
the Re. 50,000, but these payments were 
made from time to time in varying amounts, 
the largest of which was only Re. 3,000. 
There is no evidence that Baqar Ali allocat- 
ed any of these payments to the dower debt, 
nor was there any attempt at the trial to 
show that the lady accepted them as such. 


She referred in her deposition to “presents 
received' from her husband in addition ts 
a liberal allowance, but it does not seem to 
have been suggested to her in cross-exami- 
nation that any of these moneys were pay- 
ments on account of dower. The dower 
deed was produced by her at the trial, and 
no payments are endorsed or noted upon 
it. There is in reality nothing in the evi- 
dence to rebut her claim. Reliance is placed 
upon the maxim, "Debitor non prouumitur 
donate," but their Lordships doubt if it has 
any application as between husband and 
wife — at all events when the relations bet- 
ween them are such as are established in 
the present case. It is certain that in many 
cases Baqar Ali did make presents to his 
wife quite irrespective of her dower, and it 
can hardly be presumed that a man in his 
I>osition would desire to discharge such an 
obligation by driblets. 

A previous dower case in the same family 
is also cited in favour of the defence; 
Iftikar-un nieta Begum v. Amjad 
Ali Khan (10). Here the dower debt was 
held to have been discharged after the 
husband's death by the transfer of Govern- 
ment Paper of substantially the equivalent 
in value of the debt, but their Lordehips 
are unable to see any resemblance between 
the facts of the two cases. 

The trial Judge held that the debt was 
satufif d by the aggregate of tbe pi yirents 
and aismissed tbe suit. The Chief Court 
took the opposite view and allowed tbe 
claim of the plaintiff. Their Lordehips 
think that the decision of the Chief Court 
was clearly right. 

Before closing their judgment their 
Lordehips would desire to express their 
appreciation of the great care with vibich 
these cases have been tried by both Courts 
in India. They are also indebted to tbe 
learned Counsel who have appeared before 
them for their assistance in extracting the 
necessary material from a heavy record. 

On the whole case, in their Lordships’ 
opinion, tbe conclusions come to by the 
Chief Court wire right and sbruld be 
upheld, except in the matter of the Khaira- 
bad House, which was one of the subjects 
of Oudb Appeal, No. ^0 of 19! 8, in the 
Chief Court. Their Lordships think that 
this question should have been decided in 
favour of the plaintiffs, and that the decree 
of the Chief Court on this appeal should be 
varied by declaring that the so-called 
Ehairabad House, as apart from tbe Mahal 
serai, is not appurtenant to the taluqa of 

(10) 7 Bang. L. £.043. 
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Kanwa Khera, bat forms part of the di- 
visible estate of Baqar Ali. They think 
that in all other respects the decrees of the 
Chief Court in both the suits should be 
affirmed, and they will humbly advise His 
Majesty accordingly. There will be no 
order as to the costs of these appeals. 

E. L, Decree varied. 


PRIVY COUNCIL. 

Appeal from the Rangoon High Court 
July 28, 1931. 

Lord Toulik, 

Lobd Macmillan anb Sib Dinshab Mulla. 

U PO LEIN and ANoTasH 
— Appellants 
versus 

MA HNIN HLAING — Respondent. 

Buddhist Laxu— Adoption — Keittima child, definition 
oi — Bssentials of adoption — Proof — Practice — Privy 
Council — Concurrent findings of fact — Interference. 

A keittima child is a child adopted publicly with 
the intention that the child shall inherit. The exist- 
ence of natural children is no bar to such an adoption. 
No formal ceremony is necessary to constitute adop- 
tion, but the adoption must be a matter of publicity 
and notoriety. It can either be proved by direct evi- 
dence of the taking as a fceittima child on a specified 
occasion, or it may be inferred from a course of con- 
duct inconsistont with any other supposition. Jlfa 
Fleet V. A/a Me (1) and Maung Thwe v Maung Tun 
Pc (2), referred to. [p. 194, col 1.] 

The usual practice with the Privy Council is not 
to disturb concurrent findings of fact of the Courts 
below, [p. 395, col. 1.] 

Messrs. E. B. Baikes, K. C. and G. D. 
McNair, for the Appellants. 

Messrs. L. DeGruyther, K. C Mg. Kya Go- 
ing of Burma and U. Williams, for the Res- 
pondent. 

Sir Dinshah Mulla.— The sole 
question for the decision of their Lordships 
on this appeal is whether the respondent is 
the keittima daughter of U San Ywe, a 
Burmese Buddhist, and his wife. Daw He it. 
If she was, then she inherits Daw Hnii’s 
estate; if not, the appellant U Po Lein, who 
is the brother of Daw Hnit, is entitled to 
succeed to it as her heir. 

The litigation arose out of a petition for 
Letters of Administration to the estate of 
Daw Hnit presented by the appellant to 
the Oourtof the District Judge of Pegu on 
the 27th September, 19il4. The respon- 
dent filed a caveat, and on the 3rd 
December, 1924, she made a counter petition 
for Letters of Administration sgainet which 
a caveat was entered by the appellant. 
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The proceedings then took the form of a 
suit with the respondent as plaintiff and 
the appellant as defendant, and the case 
was by consent of parties heard as a regular 
suit for the determination of the question 
of succession to the estate of Daw Hnit. 
The District Judge found that the adop- 
tion was not proved, and directed Letters 
of Administration to be granted to the 
appellant. On appeal the High Court at 
Rangoon found that the respondent bad 
proved the adoption, and they ordered 
Letters of Administration to issue to the 
respondent. From this decree of the High 
Court the present appeal has been brought. 

U San Ywe and Daw Hnit were residents 
of Yitkangyi in the Pegu District, and they 
were well known as the richest persons in 
the place. They took into their family 
several poor children and maintained and 
helped them in life. At the date of the 
alleged adoption they had an only son 
named Tun Hmyin, who died about the 
year 1918. U Ban Ywe died in 1911, and 
Daw Hnit on the 29th April, 1924. 

The respondent's natural father was a 
hawker, end during the rains of 1903, while 
he was crossing a river with his family, 
the boat was capsized, and his wife and one 
child were drowned. The respondent, who, 
with her father, survived, was then about 
six months old, and her case is that a few 
weeks after this incident she was adopted 
by U Ban Ywe and Daw Hnit as their 
keittima daughter, and was brought up by 
them and lived continuously with them 
until the death of Daw Hnit in 1924, except 
fora short interval in 19l9, when, being 
then about 16 years old. she eloped with 
Maung Tun Pe, a disciple of U Wimala, 
the head of a monastery at Yitkangyi, and 
married him at Thaton. The couple after 
living there together for about four or six 
months were brought back to Daw Hnit 
by U Win, a village headman, and were 
received back by her in her bouse. While 
the respondent was living with Daw Hnit 
two children were born to her, and she, with 
her husband and children, lived with Daw 
Hnit in her house until her death. On the 
4tu September, 19.2, D.'.w Hnit executed a 
deed confirming the adoption, and at the 
same time she executed a power of attorney 
in favour of Tun Pe, empowering him to 
manage her estate and affairs, which he did 
until her death 

The appellant denied the adoption, and 
alleged that neither the deed of adoption 
nor the power of attorney was executed by 
Daw Hnit, and that even if the deed of 
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adoption was executed by her, it was not 
explained to her, and was obtained by 
misrepresentation and fraud. He admit- 
ted that the respondent lived continuously 
with Daw Hait, but alleged that her posi- 
tion in the bouse was no better than that of 
other servant girls who were maintained 
in the bouse out of charity. 

A keitlima child is a child adopted 
publicly with the iutentiou that the child 
shall inherit. The existence of natural 
children is no bar to such an adoption. No 
formal ceremony is necessary to constitute 
adoption, but the adoption must be a matter 
of publicity and notoriety. It can either 
be proved by direct evidence of the taking 
as a keittima child on a specifisd occasion, 
or it may be inferred from a course of 
conduct inconsistent with any other sup- 
position: Ma Ywetv.Ma Me (1); Maung 
Thwe V. Maung Tun Pe (i) 

The respondent herself gave evidence in 
the case, and called several witnesses who 
deposed to the giving and taking in adop- 
tion in the presence of some elders special- 
ly invited for the occasion. Though they 
could not fix the exact date of adoption, they 
all agreed that it was some time after the 
drowning incident. She also called a large 
number of witnesses who deposed that they 
were told by U San Y we and Daw Hait 
tbat the respondent was their adopted 
daugh'e', and tbat the respondent was 
treated by them as their own child. The 
respondent also produced in support of 
her cess teveral documents amongst 
which were the deed of adoption, and the 
power of attorney, and she relied on the 
terms of certain inscriptions on six marble 
slabs presented by U Sju Ywe and Daw 
Hnit in 190s to the Shwemawdaw Pagoda 
at Pegu. The respondent called 21 witnes- 
ses in all, and after she herself and II of 
her witnesses including those tbat had 
deposed to the adoption had been exatnia- 
ed before tho District Judge, he was transf- 
erred to another place, and it he rest of the 
esse was heard by his successor. Tho 
appellant also was examined in the case, 
and be called some evidence to show that 
the respondent was treated by U San Ywe 
and Daw Hnit not as their ovn child, but as 
a ( 0 !vant girl. 

Tte deed of adoption and power of 
attt rn^y were alleged to have been executed 

(1) 3Ind. Oa8.797; 36 I. A. 192; 10 C. L. J. 253;ll 
Bom. L. U. 1193; 5 li. B. R. 118; 3 Bur. L. T. 32; 6 M. 
L.T. 302; 11 0. W.N. 111;19 M.L. J.577 (P.O.). 

(2) 42 Ind Oas 863; 44 1 A. 251; 22 M.L. T.411; 
22 0. W.N. 97,27 C. L. J. 68; (1918) M. W. N. 9; 45 
0.1; 20 Bom, L. K. 69; 11 Bur. L. T.28 (P. C.)., 
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by Daw Hnit when she was at Natogyi in 
1923 for treatment for paralysis. As to 
the deed of adoption the District Judge 
found tbat it was not prepared under the 
instructions of Daw Hnit, and that even if 
it was signed by her, as to which the Judge 
was doubtful, it was not explained to her, 
and her signature was obtained by fraud. 
As regards the power of attorney, however, 
he found that it was executed by her with 
full knowledge of its contents. 

As regards the marble slabs, each slab is 
said to have inscribed on it at the top the 
names of U San Ywe, Daw Hnit, their son, 
Ko Tun Hmyin (who was then dead), and 
the respondent. As to these slabs there was 
a conflict of evidence. Maung Pe, a 
sculptor of Mandalay, gave evidence on be - 
half of the respondent that the slabs were 
inscribed by him in 1909 as they now stand 
on instructions from U San Ywe, and that 
four of them bore his name on the back and 
the other two the name of bis deceased 
partner, Maung Po Ket. On the other 
hand, Maung Sein, a witness for the 
appellant, said tbat bis father, U Gan, had 
in 1909 ordered 111 slabs for the pagoda, 
that he allowed several persons to subscri- 
be for some of them, that 6 out of the 111 
slabs were subscribed for by U San Y wo 
and Daw Hnit, and that the headings now 
on those 6 slabs were not the headings 
which were originally inscribed on them. 
It seems tbat photographs were taken of 
the inscriptions, but only one was produc- 
ed. It showed that the letters of the hea- 
ding were larger than those of the texts 
below and tbat the date of the heading was 
in letters slightly smaller than those of the 
rest of the heading. Upon this evidence 
the District Judge found that the headings 
were forgeries. 

The District Judge did not discuss the 
oral testimony of the witnesses, and having 
found that the signature of Daw Hnit 
to the deed of adoption was obtained by 
fraud, and that the headings of the inscrip- 
tions were forgeries, be inferred tbat the 
evidence given by the respondent’s witnes- 
ses was not worthy of credit, and disbe- 
lieved the respondent’s case. 

The learned Judges of the High Court, 
while agreeing sabstantially with the 
District Judge as to bis finding on the deed 
of adoption, differed from him as to his 
finding on the inecriptions on the slabs. 
They found that the headings were not 
subsequent forgeries, but they held that 
the respondent had failed to prove that the 
headings were inscribed on the instructione 
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of U San YweorDaw Hnit. They examin- 
ed the other documentary evidence iu the 
case, and accepted the oral testimony of the 
respondent’s witnessee, and held that the 
adoption was proved. 

Their Lordships think that neither the 
deed of adoption nor the headings on the 
tablets support the respondent's case. As 
to the deed of adoption, there are concur- 
rent findings of both the Courts in India, 
and no case has been made out for depar- 
ting from the general rule of this Board not 
to interefere with such findings. As 
regards the headings on the tablets, their 
Lordships have examined the evidence, and 
they see no reason to differ from the 
finding of the High Court. But though 
neither of these items is helpful to the 
respondent’s case, there is, in their 
Lordships' opinion, other documentary 
evidence which lends support to her case. 

First in order of date are certain 
entries in the assessment rolls. The respon- 
dent is described in those entries as Daw 
Hnit’s daughter, and her name appears 
with that of Daw Hnit in the column of 
owners. The first entry appears in the 
assessment rolls for the year 1913-14, which 
would be about three years after the 
death of U San Ywe, and her name con- 
tinues up to the year 1919-20, when it is 
said it was struck out on instructions from 
Daw Hnit, this being about the time when 
she eloped with Tun Be, The respon- 
dent's name was again restored in 1922-^3, 
and it remained on the rolls until the 
death of Daw Hnit in 1924. 

It is the case of both sides that the first 
entry was made by the Revenue Oflficer on 
instructions from Maung Lu Swe. the head 
labourer and rent-collector of Daw Hnit, 
but it is urged for the appellant that there 
is no proof that Lu Swe had any authority 
from Daw Hnit to ask the Revenue OfiScer 
to enter the respondent’s name on the 
rolls. Lu Swe was not examined as a 
witness, the explanation given by the 
respondent being that he was then on 
hostile terms with her. This leaves the 
position somewhat obscure, and it has been 
commented upon by both the Courts in 
India. Their Lordships, however, cannot 
overlook the fact that in l9l3, when the 
first entry was made, the respondent was 
only ten years old, and she could not 
possibly have bad any hand in having her 
name inserted in the records. Her natural 
father had long since severed all connec- 
tion with her, and her husband. 
Tun Pe, had cot yet appeared on the 
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scene. There is nothing to suggest that 
Lu Swe had any interest in having her 
name entered on the rolls, and, above all 
in describing her as Daw Hoit’s daughter. 
In these circumstances their Lordships 
think that the entry must have been 
authorized by Daw Hnit, and it must have 
been made with her knowledge and con- 
sent. The removal of the respondent's 
name in the year 1919-20 coincides with 
her elopement and the consequent change 
of feeling on the part of Daw Hnit, while 
the reinsertion of her name in the year 
1922-23 marks the restoration of cordial 
and harmonious relations once again bet- 
ween the two ladies. 

Next come the depositions of Daw Hnit 
in two suits in 1923. It seems that m the 
year 1922 Daw Hnit granted a lease of her 
lands to Maung Po Tok, a grand nephew 
of U San Ywe, in the joint names of her- 
self and the respondent. In the same 
year Po Tok borrowed Rs. 510 from Daw 
Hnit, and executed a promissory note in 
favour of Daw Hnit and the respondent. 
In 1923 Daw Hnit and the respondent 
brought a suit against Po Tok for rent 
and for money lent. Po Tok put in a de- 
fence that the lands had been let to him 
free of rent because he was a keittima eon 
of Daw Hnit. This defence did not succe- 
ed, and a decree was passed against him. 
In that suit Daw Hnit was examined in 
Court, and in the course of her evidence 
she said : ’‘Hnin Hlaing is my daughter. 
Tun Pd is my eon-in law and Po Tok is 
not related to me.” This statement seems 
to their Lordships to be a clear recogni- 
tion by Daw Hnit of the respondent’s 
status as her adopted daughter. 

This was followed by a suit, also in 
1923, by Maung Po Kun, another grand- 
nephew of U San Ywe, against Daw Hnit, 
in which he claimed a fourth share of the 
estate on the allegation that he was a 
keittima son of U San Ywe and Daw Hnit, 
and was also the orasa son. The suit was 
dismissed on the ground that Po Kun had 
failed to prove the alleged adoption, In 
that suit Daw Hnit was examined on com- 
mission, and in her evidence she said : 
I did not adopt Maung Po Kun .... 
have affection for Ma Hoin Hlaing. Ma 
Hoin Hlaing does not want (lit.,flike; me to 
give money to anybody, not only to Po Kun.” 
This statement indicates, at the least, that 
Daw Hnit did not regard the respondent 
as a mere menial servant in her house. 

Their liOrdships are satisfied that there 
is sufficieoit evidence in this case not only 
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of the giving and taking in adoption, but 
also of a oourae of conduct from which 
adoption may legitimately be inferred. As 
regarde the appellant himself it appears 
from his evidence that he left Yitkangyi a 
few years after the death of U San Ywe, 
and that he took no interest whatever in 
the affairs of Daw Hnit. Though present 
at her funeral ceremonies, he made no claim 
to perform them which he was entitled to 
do had he been the heir to her estate. His 
conduct throughout lends support to the 
view that he regarded the respondent as 
the adopted dau^ter of Daw Hnit and the 
heir to her estate. 

For the reasons stated above, their Lord- 
ships are of opinion that this appeal fails, 
and that it should be dismissed, and 
their Lordships will humbly advise His 
Majesty accordingly. The appellants must 
pay the respondent’s costs of this appeal, 

B L Appeal dumused 

Solicitors for the Appellants.— Messrs. 
Stoneham & Sons. 

Solicitors for the Respondent.— Meesrs. 
Ranken Ford & Chester. 


PRIVY COUNCIL. 

Appeal from the Court of Appeal of the 
Island of Malta. 

November 6, 1931. 

Vif COUNT Dunbdin, Loan Bi.»> b^b Bdhoh 
iND Lord Darling. 

GIUSEPPti BIANCO— Appellant 
versvs 

GIOVANNI VINCENZO DEMARCO, 

SINCE DBCBASBD — RbpPONDBNT 

Partnership — Absence of partnership deed — Loss in 
business — Measure of individual liability— Co- part- 
ner joining sub-co-partner — Sub-co-partner's liability 
— Common Law. 

Under the Common low of England where 
there is no partnership deed between the co- 

artners the loss in the business has to be 

orne by them in proportion to their contribution 
of capital. Where a co-partner takes with him a sub- 
co-partner not in any particular share but whose con- 
tribution towards capital is to be a particular sum, 
if such co-partner contributes further capital towards 
partnership, the liability of the sub-co-partner in the 
loss of the business is not thereby increased but will 
be in proportion to his contribution, [p. 397, col 
1 -] 

MesBre A, T. Miller and C. J Colombos, 
for the Appellant. 

Mesere. S, L. Porter and fl. Atkiris, for 
the Reepondent. 

Viscount Dunedin.— On or about the 
8th January, i920, the respondent Demarco 
was approached by one Dendrinos to embark 


on the venture of baying a yacht. Demarco 
and the appellant Bianco were well-known 
to each other and Demarco communicated 
Dendrinos* propoBal to Bianco. He explain- 
ed that it was proposed that the capital 
sum of £12,000 was to be contributed by 
three adventurers, himself, Dendrinos 
another, whose name was not at that time 
known, but who ultimately turned out to be 
one Qasan, but the rest of the money neces- 
sary was to be raised by mortgage. He 
was himself contributing £ 4,000. He then 
asked Bianco if he would take a portion of 
his share, to which Bianco answered, “I 
will take £2.000,” and on the Sth January 
he paid £ 2,000 to Demarco. Bianco says 
he added the words, “and not a penny 
more,” but as that is not admitted by Dem- 
arco it can be left out of account. The rest 
of the money necessary to meet the pur- 
chase price was to be raised by mortgages 
and the idea was to pay off the mortgages 
out of freights which at the time were very 
remunerative. But the proposal as to the 
purchase of the yacht came to nothing as 
the yacht was bought by someone else. 
Dendrinos then turned his attentions to 
acquiring a ship called the “ Ituna.” Noth- 
ing was said as to £ I :',000, On the contrary 
the original contribution was to be £13,000, 
but the general idea was the same, namely, 
that the ship should be got by an initial 
CDutribution of capital by the same three, 
Dendrincs, Demarco and Gasan, and the 
neceesary extra money raised by mortgage. 
This was so far done, but with this change, 
that before all the mortgages necessary had 
been raised (for the price of the ship was 
payable by instalments and, therefore, all 
the money was not needed at once) Qasan 
and Demarco had quarrelled with Dendrinos 
and the partnership or co adventurership 
was dissolved, and two persons of the name 
of Jackson took the place of Dendrinos. 
All these arrangements were made without 
Bianco being consulted in any way, but the 
fact of the new venture in the “Ituna” was 
in its initiation communicated to him, and 
he undoubtedly agreed and acquiesced in 
the fact that the £2,000 which had been 
paid for the yacht should be applied to the 
‘Ituna” venture, 

The “Ituna” was, in fact, purchased on 
the 19th ipril, 19if0, and the initial payment 
was made as follows: —Demarco paid £6,000, 
Dendrinos £3,000 and Gasan £4,000 Barclays 
Bank advanced £1'^,500 Bills for £12,500 were 
endoised by Gasan, in whose name the ship 
was registered, payable in quarterly instal- 
ments on the days of 9th of July and 8th 
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October, ltt20 and 9th January and 9th April 


1921. 

The “ Ituna " made several voyagee and 
earned, remunerative freights, but not 
enough in themeelves to pay oS the mort- 
gagee. Then in 1921 the “ Ituna ” was lost 
by an explosion. An action was subsequ- 
ently raised under an insurance policy 
against war risks and failed. The result 
was that as the mortgages and the bills had 
to be met and as the earnings of freight had 
not gone on long enough to make good 
the money due, there was a very consider- 
able loss on the venture. 

As there was no partnership deed between 
the co-ad venturers the loss fell to be borne 
by them in terms of a section in the Maltese 
Oode, which need not be quoted as it is 
just the same as the Common law of 
England, in proportion to their contribu- 
tion of capital. The practical result to 
Demarco was that, as he puts it in this 
action, he had to pay out £11,931 2s. lid. 
The action was raised by him against 
Bianco to obtain a declaration that Bianco 
had agreed to be a co adventurer with him 
to the extent of one half of hie, Demarco’s, 
share, and to recover the half of the above 
sum under deduction of the £2,0C0 paid 
as aforesaid and a further sum of £.700 
which had been paid by Bianco to Demarco 
on 7th July, 1920. The defendant Bianco 
denied that he was associated with the 
plaintiff as a co-adventurer to the extent of 
one half of the plaintiff's share of the 
capital, but admitted that he invested 
the sum of £.2,000 in the purchase of the 
ship.” The £ 700 he said was a simple loan. 
The Judge of the Oommercial Court pro- 
nounced a judgment declaring: — 

*‘Tliat the defendant was not an associate of the 
plaintiff in one-half of the share which the latter had 
in the steamer ‘Ituna/ but that the defendant had 
become an associate of the plaintiff to the extent of 
two thousand seven hundred pounds; (3) remitting the 
cause for judgment in connection with the other 
claim on a date to be fixed after the present judg- 
ment shall have become absolute; (4) in view of the 
difficulties the case has presented, ordering each 
party to bear bis own costs.*' 

(Da appeal to the Court of Appeal they 
reversed the judgment. Their reasons may 
be gathered from the following passage: — 

“Whereas when the deed of partnership does not de- 
termine each partner’s share of the profits and the 
losses,8Uch share is in proportion to the amount contri- 
buted in the partnership estate (Art.1426 Ordinance No. 
VII of 1868,) which provision is applicable to associa- 
tions in participation. The parties interested having 
agreed to contribute at the formation of the associa- 
tion a capital of twelve thousand pounds £12,000 
then considered necessary, in three equal parts, and 
Bianco having accepted to contribute one-half of 
the plaintiff's third, there cau be no doubt that 
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Bianco intended associating himself with Demarco 
in the proportion of one-half of the latter’s share. 
The disbursements subsequently made by Demarco, 
rather than contributions, constitute advances or 
claims against the association which should have been 
repaid to him from the steamer’s first freights; such 
advances or claims could not alter his share in the 
association, A partner cannot, at his pleasure, alter 
Iho partnership deed by increasing his contribution 
and thereby his share of the profits. As Vivante 
(Diritto Commerciale, Volume II, para 308) holds, 
no partner can contribute a larger share than that 
agreed upon, nor can he increase liis contribution 
by notwithdrawing the profits accruing therefrom; 
these profits are not a contribution towards the part- 
nership funds, but a deposit. Just as Demarco by 
disbursing during the association further amounts 
could not be obtained from third parties, could not 
alter his share of participation in the steamer ‘Ituna’ 
as originally established, so also Bianco, notwithstand- 
ing those disbursements, continued to be an associate in 
the proportion of 2,000/12,000, or one-half of Demarco’s 
share of one- third. And as the said association was 
dissolved owing to the sinking of the steamer in March 
1921, Bianc() is responsible for the losses sustained by 
the association in the same proportion, although his 
share thereof exceeds two thousand pounds (£2,000).’* 

Against this judgment the present appeal 
has been taken to His Majesty in Council. 
Their Lordships are quite unable to 
agree with the views above expressed by 
the Court of Appeal. The objections to 
the reasoning are numerous. It must be 
kept steadily in view that the defendant 
was no partner in the partnership or co- 
ad ventnre for the purchase of the yacht. 
He was only a sub-co-adventurer with the 
plaintiff, and the sum of the contribution 
was only fixed by the plaintiff saying that 
he was a member of a partnership where 
bis capital contribution was to be £4,000 
and the defendant saying, “1 will take 
£2,000 of it." Now so long as matters re- 
mained exactly as they were it was true 
that £2,0C0 being one-half of £4.000, it 
might be said that the defendant was a 
co-adventurer to the extent of one-half of 
the plalntifl’s share. But it is quite another 
affair to say that this fractional co efficient 
is a part of the bargain. Suppose it had 
been found necessary and expedient for 
the three partners Demarco, Dendrinos and 
Qasan to contribute further capital, an 
operation which they could do without 
consulting the defendant, could it possibly 
be said that the defendant was then bound 
to be co-adventurer with the plaintiff in 
one-half of the extra capital which the 
plaintiff contributed ? The argument that 
be was so bound, bad as it stands in rela- 
tion to the yacht, becomes little short of 
fantastic when transferred to an absolutely 
new adventure, t. e., the purchase of the 
‘TtUDB.” There wae no mention whatever 
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made of a earn of £12,OCOin regard to the 
“Ituna.” 

The Court of Appeal in the passage 
quoted spoke of the plaintiff's third 
share in the “Ituna." The plaintiff never 
had a third share in the sense of an 
equal third share. As a matter of fact the 
initial contribution of capital for the“ltuna" 
was not £12,000 but £13,000, of which 
£.0,000 was contributed by the plaintiff, 
£.4,000 by Gasan, and £ 3,000 by Dendrinos. 
Farther advances of capital became neces- 
sary, and in the end the plaintiff contri- 
buted £9,500] of capital. All this is clear 
from the books kept by the plaintiff him- 
self, He never consulted the defendant 
as to the additional advances which had 
to be made, and consequently the theory 
of the Court of Appeal that the capital 
remained £12,000 divided into three equal 
shares and that all other contributions 
were mere payments on loan, is, in the face 
of facte, purely imaginary. There is, there- 
fore, no ground for holding the defendant 
a contributor in respect of half of the 
plaintiff’ s ultimate contribution. But from 
his acquiescence that the sum of £2,000 
which he had paid for the {acquisition of the 
yacht should be utilised for the purchase 
of the "Ituns," it results clearly that to 
the extent of the £?,CO0 he became a co- 
adventurer with the plaintiff As to the 
sum of .€700 there is more difficulty. This 
sum was undoubtedly paid by the defend- 
ant to the plaintiff on or about 7th July 
192(', when the plaintiff being in want of 
money applied to the defendant. The 
plaintiff says that he asked the defendant 
whether he would enter the sum "to the 
ship account or the cattle account," and 
that the defendant replied, "Do as you 
like," and that it was entered to the ship 
account. The cattle account was an ac- 
count referring to other transactions be- 
tween the plaintiff and the defendant. The 
defendant says that it was a mere loan 
and that view was taken by the Court of 
Appeal. Their view, however, was almost 
a necessary corollary to the view they had 
taken on the main question, but on con- 
sideration their Lordships have come to 
the conclusion that the Judge of the Com- 
mercial Court was right, and that the 
question meant, “Will you take this as 
an extra contribution to capital or as a 
payment to be placed to your credit in 
the cattle transactions?’ that the answer 
being “Do as you like," the plaintiff was 
entitled to do what he did and add' it to 
|he initial of £2,000. As already mention* 
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ed, there are other transactions between the 
plaintiff and the defendant and another action 
depends in the Commercial Court as to 
these transactions. 

Their Lordships will, therefore, humbly 
advise His Majesty to reverse the judgment 
of the Court of Appeal and to restore the 
judgment of the Judge of first instance. 
The appellant must have his costs of this 
appeal, but as in the Court below he at 
first took up the position that the £.700 
was a mere loan, there must be no costs 
to either party in the Courts below. The 
petition for the admission of further evi* 
dence must be dismissed without any order 
as to the costs of it. 

u. L. Appeal accepted. 


PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 
November 21), 1931. 

Lord Thankbrton, Lord Salvbsbm 
AND Sib Qborob Lowndes. 

J0GB8H CHANDRA ROY— Appellant 
versus 

EMDAD MEAH— Respondent. 

LandUrd and tenant— Suit for rent— Tenant deny^ 
ing possession under lease — Onus of proof — Posses- 
sioUf nature of — Tenant's partial possession — Decree 
for proportionate rent — Point of proportionate rent 
raised for first time before Privy Council — Prac- 
tice, 

In a iuit for rent where the tenant denies that he 
has ever got possession of the property leased, it is 
for the landlord to prove that he has discharged his 
obligation to put the tenant in possession before he 
can enforce the tenant to pay rent. But the onus 
would be primarily on the tenant where the 
tenant has already paid the rent under the 
lease or^where the tenant claims that certain 
properties of which he had not got possession were 
within the properties lot which the landlord denied* 
Durga Prasad Singh v, Rajtndra Narayan Bagchi 
(1) and Kumar Arun Chandra Singhay. Bhagaban 
Chandra Roy Choudhury (2), referred to. [p. 400, 
col. 2.] 

To succeed in a suit for rent the landlord must 
not only show that the tenant is in possession of 
the subject of the lease, but that such possession was 
attributable to the lease, or might be so. [p. 401, col. 

Where it is proved that the tenant obtained pos- 
session of part of the properties under the lease the 
Oourt should give a decree for rent subject to an 
abatement in respect of properties of which the 
possession is not given, [ibid.'j 

[^Their Lordships of the Privy Council allowed the 
point of proportionate decree for rent to be raised for 
the first time before their Lordships.] 

Mr. Pringle, lor the Appellaut. 

Messre. VY, Wallach aud A. Pennell^ lor 
the Respondeat, 
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Lord Thankerton, — These are two 
coDBoUdated appeals from two decrees of 
the High Oourt of Judicature at f ort 
William in Bengal, dated the 12th June, 
1928, which reversed a decree of the District 
Judge of Chittagong, dated the 27th June, 
1925, modifying a decree of the Subordinate 
Judge of Chittagong, dated the 14th 
June, 1924, and dismissed the suit, in 
which the appellant was plaintiff, with 
costs. 

The appellant is the owner of a Noabad 
taluk in the District of Chittagong. At the 
time of the Cadastral Survey operations 
of 1895 Homar Ali, the father of the respon- 
dent, was recorded as holding the tenancy 
of two Jotes, Nos. 83 and 98, in the 
survey records. Homar Ali died in 19C2, 
leaving a widow, a son (the respondent) and 
lour daughters. 

In the present suit, which was instituted 
on the 15th April, 1920, the appellant seeks 
to recover from the respondent rent for the 
year 1326 B.8. (1919-1920) under a kabuliyat 
dated the lith October, 1917, which related 
to part of Jote No. 83, but it will be neces- 
eary to relate the events which led up to 
the execution of the kabuliyat by the respon- 
dent 

In 1910 the appellant instituted a suit for 
posses ion of Jote No. 83 against Homar 
Ali’s widow and the respondent and obtain- 
ed a decree in his favour in 1912. He 
executed this decree in 1913 

la 1916 he brought a similar suit for 
possession of Jote No. 98 against not only 
the widow and the present respondent, but 
also against Homar Ali’s four daughters as 
well. In Cctober, 1917, this suit was 
compromised as between the appellant 
and Homar Ali’s widow and the respondent, 
the daughters being first excluded from the 
category of defendants on the petition of 
the appellant; a solehnama was then exe- 
cuted by the appellant, the widow and the 
respondent, under which, out of the 20 
drones odd of which the holding consisted, 
the widow and the respondent were to hold 
11 drones odd under the appellant at a rent 
thereby fixed and the appellant was to get 
khas possession of the balance of 8 drones 
odd. The respondent further agreed to pay 
a sum of Re. 1,400 in respect of the appel- 
lant’s costs and mesne profits by instalments 
and executed a mortgage therefor. In 
conformity with the compromise the appel- 
lant obtained a deceee dated the 5th 
December, 1917. It was part of the 
settlement of that suit, which related to 
Jote No. 98, that the respondent should 
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execute the kabuliyat relative to Jote No. 
83, dated the llth October, 1917. already 
referred to. which forms the basis of the 
present suit. 

By this kabuliyat the respondent tcok a 
be kaemi (non-permanent) settlement as a 
yearly tenant of 10 drones odd out of the 
14 drones 5 Icanis odd, which made up Jote 
No. 83 and which were stated to be in the 
khas possession of the appellant, and agre- 
ed to pay an annual rent of Rs. 50 and 1,858 
arhis^^l tters of paddy or Rs. 1,239 1, the 
price thereof. 

In January, 1920, the respondent’s sisters 
brought a suit against the present appel- 
lant and respondent for a declaration of 
their right and confirmation of their posses- 
sion to the extent of their share as co-heirs 
of Homar Ali in Jote No. 8.'t. 

The present suit was brought in April, 
1920. and the relief claimed by the appel- 
lant is a decree for Rs. 2,048 14 0, made up 
of (1) the market price of 1 858 arhis 9^- seers 
of paddy, with damages thereon at 25 per 
cent., and (2) cash rent of Rs. 50, with 
damages at 25 per cent., and Ihe further 
claims all other orfurther reliefs which the 
Oourt may think fit and proper. The 
leading defence was that the kabuliyat was 
obtained by the appellant from the respond- 
ent by fraud and undue influence; this 
defence was rejected by the Subordinate 
Judge and the District Judge and is no 
longer in issue. 

The remaining defences were that the 
appellant had failed to put the respondent 
in possession of the subjects let and was 
therefore not entitled to rent, and that, in 
any event, the appellant wa.i not entitled to 
the paddy rent at market price, but only 
at the price fixed by the kabuliyat, and was 
not entitled to damages. 

The suit by the respondent’s sisters and 
the present suit were before the same Ooorts. 
On the 13ih June, 1924, the Subordinate 
Judge, gave decree in favour of the plaint- 
iffs in the former suit, and on the 14th 
June be gave the appellant decree in the 
present suit for Rs. 50 cash rent and 
Rs. 1,589-4-0, the market price of the paddy 
with carnages at the reduced rate of f;} 
per cent. He held that the respondent 
knew, when he executed the kabuliyat, that 
the whole 16 annss would not be available, 
ard that be could not turn round and say 
that because the appellant could not put 
him in porseeseion of the whcl? 16 annas 
he was not liable to pay rent or that the 
ka&u%at was not binding on him. The ap- 
pellant appealed against the decree in the 
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Bister's suit, and both parties appealed 
against the decree in the present suit, to the 
District Judge. 

The District Judge delivered judgment 
on the appeals in tho present suit on the 
27th June, 1925. The learned Judge held 
that the onus was on the respondent to prove 
that he did not get actual possession of any 
portion of thelandand he declined to accept 
the respondent’s evidence without cor- 
roboration; he, therefore, held that the re- 
spondent got possession of all the land 
of the kabuliyat. Differing from the Sub- 
ordinate Judge he held that the paddy 
rent was fixed at the price in the kabuliyat, 
and he increased the rate of damages to 
25 per cent Subject to these modifications, 
ho decreed in the same terms as the Sub- 
ordinate Judge. 

On the 19th August, 1925, the District 
Judge aflarmed the decree of the Subordi- 
nate Judge in the sisters’ suit against which 
decision the piesent appellant appealed to 
the High Court. In the present suit both 
parties appealed to the High Court. The ap- 
peals in both suits ware heard together and 
one judgment dealing with both suits was 
delivered by the High Court on the 12th 
June, 1»28. In the sisters’ suit the judg- 
ments of both lower Courts were affirmed, 
but in the present suit the judgments of 
the lower Courts were reversed and the ap- 
pellant’s suit was dismissed on the ground 
that the onus was on the appellant as land- 
lord to prove that he had put the tenant in 
possession— therein differing from the Dis- 
trict Judge— and that, in view of the deci- 
sion in the sisters’ suit, it was not possible 
for the appellant to show that he had put 
the respondent in possession of the share 
in which the possession of the respondent’s 
sisters had been confirmed, there being no 
suggestion anywhere that the latter 
had at any time been actually dispossessed 
in respect of that share. 

The decree of the High Court in the 
sisters’ suit has not been appealed from, 
and is now final, but the appellant has ap- 
pealed against the decree of dismissal of the 
present suit. . , . , , . 

The appellant maintained that the deci- 
sion of the District Judge was right; he 
did not press his claim lor the market price 
of the paddy rent. He contended that the 
District Judge rightly put the onus on the 
respondent of proving non-delivery of 
possession and claimed that the District 
Judge had found as a fact that the res- 
pondent was in actual possession, of all 
the land of kabuliyat, such finding being 


final and binding under s. 100 of the Civil 
Procedure Code. The passage founded on 
in the judgment of the District Judge is as 
follows ; — 

“The question is whether the appellant” (i. c., 
the present respondent) “was given actual possession 
so as to enable him to cultivate it Such possession 
is quite distinct from the constructive possession of 
a female co-sharer, which was all that was necessarily 
in issue in the other suit. The onus is on the 
appellant to show that he did not get actual possession 
of any portion of the land. On this point there is 
only defendant’s uncorroborated evidence. He says; 
‘My father’s heirs did not allow me to take posses- 
sion of the lands covered by the patta. We went to 
Bharat Babu and Jogesh Babu and told them that I 
could not get possession of the land. The lands 
were in possession of myself and my father’s other 
heirs. I got no possession of lands outside those 
which were already in my possession.’ If he had 
stated that' there had been partition among himself 
and his sisters and that they remained in possession 
of their shares, his case would have been at least 
intelligible, but he does not say so, and, if he had, 
I should not have believed him without corrobora- 
tion, 1 hold that he got possession of all the land of 
the kabuliyat'' 

It is clear that the fioding in the con- 
cludiog sentence is based on the failure of 
the present respondent to discharge the 
onus of proof which the District Judge 
held to be incumbent on him, and is not a 
finding on positive evidence. Their Lord- 
ships are unable to agree that the onus 
was on the tenant in the present case. In 
their opinion, where there is no dispute as 
to the identity of the subjects let, but the 
tenant denies that he has ever got posses- 
sion of the subjects, it is for the landlord 
to prove that he has discharged his obliga- 
tion to put the tenant in possession before he 
can enforce the tenant’s obligation to pay 
rent The cases cited by Counsel for the 
appellant were either cases where the 
tenant had already paid rent under the 
lease or where the tenant claimed that 
certain subjects, of which he had not got 
possession, were within the subjects let, 
which the landlord denied. In these cases 
the onus would primarily be on the tenant. 
{Durga Prasad Singh v. Rajendra Narayan 
Bagchi (1), Kumar Aran Chandra Singha v, 
Bhagaban Chandra Roy Choudhury (2) It 
was not proved in the present suit that the 
respondent had paid a previous year’s 
rent. 

But, further, their Lordships are of opi- 
nion that the District Judge erred in treat. 

(1)21 Ind. Oas. 750; 401. A. 223; 18 0. W. N. 
66; (1914) 3 M. W. N. 1; 15 M L. T. 68; 19 0. L. J. 
95; 26 M. L. J. 25; 16 Bom. L. R. 42; 41 0. 493 

^^(2U*33 Ind. Oas. 577; 35 0. W. N. 1011; A. I. R. 
1931 0al.537;54 0. L. J. 31; Ind. Rul. (1931) Oal. 
705. 
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ing the cuastruotive posaeseion of a female 
oO'Sharer as irrelevant The landlord mast 
not onl^ show that the tenant is in posses- 
sion of the subjects of the lease, bat that 
such possession was attributable to the 
lease, or might be so. But in the present 
case it is now certain that possession of 
the subjects must be attributed — to the 
extent of their 9 annas 4 pies share— to the 
sister’s possession, for the decree in their 
favour declares their right and confirms 
their possession thereof, and, if they were 
not in possession and required an order for 
possession, a claim to a mere declaration 
would not be competent, in view of the pro- 
viso to s. 42 of the Specific Relief Act. Even if 
they were not in actual possession, thesisters’ 
right to such share in the subjects is estab- 
lished, and the appellant could not have 
given po3.ses3ion to the respondent of any 
part of the sisters' interest, which was an 
undivided share and affected the whole of 
the holding. 

Their Lordships are therefore of opinion 
that the respondent hasnot been given possrs- 
siou un ter the kabuliyat of the laud thereby 
let, and that the appellant is not entitled to 
recover the rent as claimed. But the ap- 
pellant maintained alternatively that he 
was entitled to the rent claimed, subject to 
an abatement tin respect of the sisters’ 
share, of which ^he was unable to give pos- 
session under the kabuliyat. Admittedly 
such a claim was made for the first time by 
the appellant at the hearing of this appeal. 
It is incidentally referred to by the respond- 
eat in ground No. 20 of his memorandum of 
appeal to the District Judge, and is nowhere 
else referred to, not even in the appellant's 
case. 

Their Lordships agree with the con- 
clusion of the Subordinate Judge on the 
evidence that the respondent got possession 
of that share of the land that was available 
for possession apart from the sisters’ share; 
indeed, this admission is involved in the 
respondent’s own evidence. While this 
case for an abated rent should have been 
raised and investigated along with the other 
questions in the case, their Lordships are 
of opinion that it would be an injustice, if 
the appellant is prepared to submit to the 
penalties of his failure to raise it earlier, 
that the respondent should escape from 
payment of rent in respect of the posses- 
sion which he can alone attribute to the 
kabuliyat. 

The position is somewhat unusual. Jote 
No. 83 consisted of 14 dronta odd; of the Ifi 
annas interest , therein the respondent'a 
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sisters are entitled to a 9 annas 4 pies share 
under the decree of 1928, whereas under 
the decree of 1912 the respondent and the 
widow, though equally heirs of Homar Ali, 
have no share as such in the J ote, and the 
appellant has right to the balance of the 16 
annas. The kabuliyat dealt with 10 drones 
odd out of the 14 drones odd, and one Asad- 
alihas obtained settlement of the remain- 
ing 4 drones odd from the appellant. Theii: 
Lordships are not satisfied that they have 
before them all the material on which to 
decide on the proper amount of the abate- 
ment. For instance, it may depend on the 
circumstances whether the rent under the 
kabuliyat should be apportioned as if-the 
sisters had a 9 annas 4 pies interest in the 
land of the kabuliyat, or whether the 16 
annas interest in the whole 14 drones of 
the Jote should be apportioned and the 
whole 4 drones, which were reserved 'by 
the apipellant from the kabuliyat, should 
be treated as part of the appellant’s share 
of the 16 annas interest in the whole Jote. 
If this were so, it might be that the sisters 
would be entitled to a larger share in the 
10 drones. Accordingly* their Lordships 
are unable to dispose of the appellant’s 
claim for an abated rent, and, in accordance 
with the appellant’s request, if their 
Lordships should take that the view, 
the case will be remitted for the purpose 
of investigating and deciding what is the 
proper abatement to make on the rent 
under the /ca&uliyat for the year 1919-1920 in 
respect of the sisters' interest as heirs of 
Homar Ali in Jote No. 83, and for a decree 
for the rent after deduction of such abate- 
ment. 

Accordingly the appeal should be allowed, 
but the appellant must pay the costs of the 
appeal, as he has failed in the issues raised 
in the case on appeal. The decrees of the 
Courts below should be set aside, and the 
case should be remitted to the High Court 
as above stated, leaving the costs already 
incurred below to be dealt with by that 
Court. Their Lordships will humbly advise 
His Majesty accordingly. 

A. 

Solicitors for the Appellant Messrs. 
Barrow Rogers & Nevill. 

Solicitors forithe Respondent:— Mr. J. E, 
Lambert. 



462 


SAKS NATH V. BAOEO PAASaB SINOH. 136 I. 0. 


PRIVY COUNCIL. 

Appeal from the Allahabad High Court, 
Dec.f-mber 14, 1931. 

. . Vif c tiNT Dun(<bjn, 8je IjINCELOT 
Sanuei.S"^ N and Sik GboiiGB Lowndbs. 

- .HAN8 NATH and otubes — Appellants 

, versus 

RAGHO PRASAD SINGH— 
Respondent. 

l’re-e7)iption — Vendee, acquiring share during pen- 
dency of suit for pre-emption-- Claim for pre-emp- 
tion, whether defeated— Crucial date — Agra Pre- 
emption Act (XJ of I9S2), s. 19. 

Under tlio law u.s it stood before the passing of 
the Agru Prc cmiition Act of 1922, the vendee's 
acquisition !>> gift of a share in the village, 
pending a eo .'-liarcr'.s suit for pre-emption 
would defoiif that co-sharer's claim for pre- 
emption. Tho deoisive date as regards the 
right of the eo-.sliarer to pre-empt is the date of 
the decree, lliliari Lai v. Mohan Xingh (10), ap- 
proved, Ram Copal v. J’iari Lai (9), Qudrat-un- 
nissa V. Abdul Ra.ihid (11), Ram Saran Dasv. Hhag- 
wat Prasad (12j and Digamhar Singh v. Ahniad Said 
Khan (19), apjiroved. (p 404, col. 2] 

Mr. Z1 I tube fur tue Appellants. 

Mefisra. E B. Raikes and H. R. Majid, for 
the Rfspondent. 

Sir Georgfe Lowndes.— The dispute 
in this appeal is as to the appellants’ right 
to pre emption in respect of a 21/. /i6 share 
in each of two villages known as Mouza 
Khurma and Jungle Khurma. On 27th 
July, 1921, the eliares in question were sold 
by one Thakur Praead to the respondent. 
It is admitted that .at the date of the sale 
tho vendor and all the appellants were 
co-sharers in tho villages, and that the 
respondent wus not, 

Two suite were instituted in the Court 
of the Hubordinate Judge of Gorhkhpur 
on 15th and 2Clh July, 1922, respectively 
by the dift'erent appellants against the 
vendor and the respondent, in which the 
right of pre-eniption by village custom 
v/as s te.l 

On 2nd November, 1932, during the 
pendency of these suits the respondent 
acquired, ex facie by gift, from another co- 
sharer a bniali independent fractional share 
in the villages. If this transfer had been 
made before suit raised, and had admitted- 
ly been by gift, it could not have been 
Buggi et- 0 that the custom alleged by the 
npneiini is applied. 

On the (xeoution of the transfer last 
referredio, a third suit, No. b59 of 1922, 
was instituted by two of the appellants, 
alleging that the gift was merely colour- 
aide and that the transaction was in reality 
a sale to the respondent, and claiming the 
right of pre-emption in the fraction con- 
cerned, the value of which appears 'to have 


been in the neighbourhood of Rs, 20, Thid 
suit was accordingly instituted in the 
Munsif B Court, but was transferred to the 
Court of the Subordinate Judge, and all the 
three suits were tried together. 

Issues were raised as to the custom, 
the gift, the preferential right of the 
plaintiffs, and the sale price. The Sub- 
ordinate Judge held the custom to be 
proved on the strength of entries in the 
wajib-ul-arz of each of the two villages. 
He was of opinion that the alleged gift 
was in reality a sale for Rs. 21-4-C; that 
the plaintiffs (the present appellants) had 
under the custom a preferential right 
over the respondent; and that the sale 
price in the case of the original transac- 
tion was that stated in the deed, i iz , 
Rs. 12 QUO. He accordingly, on 18th 
April, 1923, made decrees for pre-emption 
in all the threesuits upon the usual terms. 

The respondent appealed in each suit. 
His appeal in the two suits first instituted 
went in the ordinary course direct to the 
High Court, but that in the third suit 
(No. t5'J of 1922), owing to the small value 
of the property, went to the District Judge, 
and was decided by him with commend- 
able promptitude on 22nd October of the 
same year. He, for the reasons stated in 
his judgment, disbelieved the evidence of 
the plaintiffs’ witnesses as to the payment 
for the fraction, and held that the transac- 
tion was a gift, and he accordingly dismis- 
sed the suit. 

The appeals in the other two suits took 
more than three and a half years to reach 
a hearing in the High Court, which their 
Lordships cannot but regard as unfortun- 
ate, By that time a second appeal in the 
olncr suit which had been filed from the 
Jet t, e of the District Judge, was also ripe 
ior uvaring. All the three appeals came 
before the lligh Court on the same day, 
but that from the District Judge’s decree 
(Suit No. 859 of 1922) was decided first. It 
met with but short shrift The learned 
Judges held, no doubt quite correctly, that 
the finding of the lower Appellate Court as 
to the gift was a finding of fact which was 
binding upon them in second appeal, and 
that therefore the suit was rightly dismis- 
sed. 

They then proceeded to consider tbs 
other two appeals, which they dealt with 
by one judgment. There was apparently 
no argument as to proof of the custom, 
the judgment being based upon the as- 
sumption that it was duly established. 
They were of opinion that the plaintiff 
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(the present appellants) had “entirely 
failed to prove that the deed of gift was 
in reality a deed of sale'’ and held, follow- 
ing a previous decision of their own Hi^h 
Court Baldeo Missir v. Ram Lagan Shukul 
(1) that the respondent bad acquired by 
tbe eift 

“aa iadefeasibU right as a co-sharer ia the village 
before the first Oourt's decree." 
ana that tbis defeated tbe appellants' claim 
They accordingly set aside the decrees 
passed by the trial Judge, and dis issed 
these suits also. A consolidated appeal in 
all the three suits now comes before tbe 
Board by special 1 ave. 

The limits within which effect should 
be given to a customary right of pre-emp- 
tion, such as the appellants assert in 
the present case, have been the subjec.: 
of constant discussion in the Courts of 
the Province of Agra. Such claims ap- 
pear to be of great frequency, and a Spe- 
cial Bench of the High Court at Allaha- 
bad seems to have been constituted to 
deal with them in order to ensure uni- 
formity of decision In 1922 it was 
thought desirable to legislate, and the Agra 
Pre emption Act XI of 1822 was passed 
88. 19 and 20 of which dealt with question 
similar to those which have been debated 
in the present appeal, but it was held in 
several cases that no change had been m ide 
in the law as previously interpreted by the 
High Court, and in accordance with which 
the decision under appeal was given. The 
Act of 1922, was eventually amended by Act 
IX of 1929, 8 5 of which enacts that a 
right of pre emption cannot be defeated 
by a gift subsequent to euit. The question 
in issue between the parties in these appeals 
therefore, can hardly arise .ib the case 
of future transactions. It is common ground 
that the present case falls to be decided 
upon the law as it stood before the passing 
of Act IX of 1922, aud their Lordships 
think that if there was a current of deci- 
sions in the Allahabad High Court against 
the contention of the appellants, as the 
judgment of the Appellate Court would 
seem to indicate, it should not now be dis- 
turbed if not manifestly wrong. 

When a sale has taken place to a stranger 
there are three possible views as to tbe 
rights of a co sharer viz , ( 1) that an 
indefeasible right of pre-emption arises 
by the sale itself and that no chaogs in 
the status or relaclons of tbe parties after 
the salecau affect the questiou bstweeu 

(l) 77 lad. Oas. 694; A. 1. R.1924 All 82; 45 A. 709 , 

2tA.L.J.M8. 


them; or (2) that the criterion must be the 
position of the parties when the _ right is 
formally asserted by the institution of^ a 
suit; or (3) that the validity of the claim 
must be judged on the facts existing on 
the date when a decree has to be passed. 

Tbe first view for which theoretically a 
good deal could be said, has been definitely 
discarded in the Allahabad Court. So 
it has been held in several cases that where 
between the dates of what may be called 
for convenience the pre-emption sale and 
the institution of the suit, the pre-emptor 
has lost his status as a co-sharer by the 
partition of the village: Janki Prasad v. 
Ishav Dar (2) or the stranger purchaser, 
has resold to another co-sharer 
Sureah Mai v, Hukam, Singh (3) or has 
become himself a co-sharer by an undisputed 
purchase or by a gift; Ram Hit Singh v, 
Narain Rai (4) the right of pre-emption 


is lost. 

Oounsel for the appellants does not dis- 
pute the correctness of any of these deci- 
sions; his contention is that the second 
view is the right one in the judgment 
under appeal it was the third view that 
prevailed. 

I’bere are no doubt expressions here and 
there in the decided cases which suggest 
that the date of the institution of the suit 
is the crucial date, Saliq un Niaaa v,^ Mali 
Ahmad (5) Rohan Singh v. Bhau Lai (6). and 
tnere is a oefiuite body of authority that a 
re sale by the strauger-purohaser after suit 
will not defeat the pre emotor, Ghaaitoy 
V. Gobind Daa (7) and Kehar Singh v. 
Jahangir Singh (8) but these decieione may 
all, tbeir L irOsbips think, be ascribed to the 
operation of the doctrine of Ha pendens as 
embodied in s 52, Transfer of Property Act 
1882, and not to any special aspect of the 
law of pre-emption. 

Apart from these cases the euraua curiae 
is, their Lordships think, clearly against 
tbe contention of the appellants. It was 
held as long ago as 1893 by Straohey, 0. J , 
and Banerji, J., that a partition of the 
village etfectel after suit filed, but before 
decree, deprived the pre-emptor of his right 
Ram Gopal v, Piari Lai (9). Following 
this Hnoision and quoting from the judg- 

12) 21 A. 374; A.W.N. 1899,126. 

3) 20 A. 103; A. W N 1898. 260. 

4 26 A. 389; A. W. N. 1904, 68; 1 A. L. J. 209. 

5 -25 A. 418; A W. N. 1903, 74. 

(6) 3 Ind. Cas. 42; 31 A. 530; 6 A. L. J.699. 

(7) 30 A. 467; 5 A L. J. 477; A. W. N. 1{K)8; 
221 

(8) 88 Ind Oas. 761; A. I. R. 1925 487; 47 A. 625, 
23 A L. J. 338; L. R. 6 A. 416 Oiv. 

(9) 21 A. 441; A. W.N.1899, 163. 
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meot of the learned Ohief J aetice at page 
444* a case almost precisely similar to the 
one now before their Lordabipa was decid- 
ed in January, 1920, by Tudball and Rafiq, 
JJ., who held that the vendee’s acquisition 
by gift of a share in the village pending 
suit defeated the claim of the plaintiff 
oo-aharer to pre emption: Bihari Lai v, 
Mohan Singh (10). It is not suggested that 
either of these decisions has been dissented 
from in principle in the Allahabad Court; 
on the contrary the doctrine that the plaint- 
iff's preferential right must be in existence 
at the date of the decree has been treated 
as the settled law of the Province: Baldeo 
Misir V. Ram Lagan Shukul (1) Qudrat- 
un-niasa v. Abdul Rashid (11), and Ram 
Saran Das v Bhagwat Prasad (12). 

This being the state of the authorities 
in the light of which the present appeals 
came before the Board, it only remains 
to consider whether the view taken by the 
Allahabad High Court, that the decisive 
date is that of the decree is one that can 
reasonably be supported. 

The argument for the appellants which 
would make the filing of the suit the fact 
which cr;stalliz{s the rights of the parties 
is mainly based upon the msxim pendente 
life nihil innovetur. So far as the principle 
of this msxim finds expression in s. 5?, 
Transfer of Property Act, it undoubtedly 
applies, and due effect has been given to it 
in oases where the defence relied upon 
the resale to a co sharer pending suit: see 
the instances cited above. But no authority 
has been brought to their Lordehips’ notice 
which would give a wider application to 
the maxim that this, or would suggest a 
general doctrine of the law that nothing 
occurring between the date of the institu- 
tion of the suit and the decree could 
alter the relations existing between the 
parties. The maxim has been cited and 
the doctrine considered in many cases 
iRavji Narayan v. Krishna ji Lakshman(lZ) 
and cases there cited Manual Fruval v, 
Sanagapalli (14), Krhhappa v. Bahira (15); 
Brahannayaki v. Krishna (16) and Byramji 


(10) 55 lad. Oaa. 71; 42 A. 268; 18 A. L. J, 220: 2 U. 

P. L.R.(A.) 48. • 

(11) 96 Ind. Oa8. 549; A. I R. 1926 All. 661; 48 A. 
S16;24A.L.J. 773. 

Ind. Cas. 442; A. I. R. 1929 All. 53; 51 A. 
A. L J.290(F. B). 
om.H.O. R.139, 

H. 0 104. 

(IS) 8 Bom. H. 0. R. 35. 

(16; 9 M. 92. 


( 12 ; 113 : 
411; (1929) 
(13; 11 B 
(14) 7 M. 


V. Chunilal (17) before the passing of the 
Transfer of Propery Act, but it has never, so 
far as their Lordships can discover, been 
applud except in esses which would now 
come under s. 52 of that Act. Its applica- 
tion in England is discussed in Storey's 
Equity Jurisprudence, ss. 405-6 where the 
cases are collected, but the learned author 
feeme to regard the maxim applicable only 
to “a purchase made of property actually in 
litigation"; see also Bellamy v, Sabine (18). 

It has also been brought to their Lord- 
ship’s notice that the Oourts of neighbour- 
ing Provinces have dissented from the 
Allahabad decisions on various points and 
various grounds but in the view their 
Lordships have taken of this appeal they 
tbiok, that no useful purpose would be 
served by an examination of these cases. 
They are satisfied that the decision of the 
High Court now under appeal is in accord- 
ance with aconsensuBof judicial opinion 
in the Agra Province, which they think 
should notnow be d’sturbed. It is stated 
by Sir John Edge in delivering the judg- 
ment of the Board in Digambar Singh v, 
Ahmad Said Khan (19) at page 18* that; — 

“In all cases the object (of a custom of pre-emption) 
is as far as is possible to prevent strangers to a village 
from becoming sharers in the village." 

If this object would not be attained by 
a decree in favour of the plaintiff-pre- 
emptor, it may not unreasonably be held 
that such a decree should not be passed. 
In the present case it is not now contested 
that the respondent was at the time when 
the appellants’ suits stood for adjudication 
a co-sharer in the villages and no decree 
which might have been passed in their 
favour could deprive him of his status as 
such. If the acquisition by him of a 
share after the pre emption sale but before 
the suit was instituted would be effective 
to defeat the appellants’ claim, as it is 
admitted that it would, their Lordships 
think it difficult to see, why the same 
reasoning should not be applicable in the 
ease of a share acquired at any time before 
the adjudication of the suit. 

For these reasons their Lordships are of 
opinion that these consolidated appeals fail 
and that the decrees passed by the High 

(17) 27 B. 266; 5 Bom. L. R. 21. 

(18) (1858) 1 Ue Gex. 4 J. 566; 26 L. J. Ch. 797; 3 
Jur.(N. 8.) 943;6W.R.1. 

(19) 28 Ind. Gas. 34; A. I R. 1914 P. 0. 11; 42 I. A. 

10; 37 A. 129; 13 A L. J. 236; 19 0. W. N. 393; 17 
M. L. T. 193: 2 L. W. 303; 21 Or. L. J. 237; 28 M L. 
J. 556; 17 Bom. L R. 393; (1915) M. W. N. 581 

(P. 0.). 

■^ i‘.ge" ' onn; T ;:Tgin 
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Oourt must be affirmed, and the^ wiU 
humbly advise His Majesty accordingly* 
The appellants must pay the costs of the 
respondent. 

A, Appeals dismissed. 

Solicitors for the Appellants — Messrs. Hy. 
S. L. Polak. 

Solicitors for the Respondent — Messrs. 
Hardeattle Sanders d Co. 


PRIVY t OUNCIL. 

Appeal from the Calcutta High Oourt. 

November 24, lv31. 

Lord Thankbbton, Lokd SiL^^ssBN and Sib 
Gsobob Lowhdbs. 

PROMATHA NATH MITTRA 4ND cthbss 
— Apphllants 
versvLs 

QOSTHA BBHARl SEN and othbrs — 

Specific Relief Act (I of 1877), 88. Ik, 15, 16^Co- 
8hartr agreeing to lease entire property believing 
other co-sharer had given consent— Other co-sharer 
refusing to join— Suit for specific performance— 
Maintainability— Construction of contract. 

Where a co-sharer professed to grant a lease of 
the entire estate in a property cf which he held a 
share only, in the belief that the lessee had 
already obtained the consent of the other co- 
sharer * 

Held, that it could not be deemed that there was 
a concluded contract, whereby the co-sharer under- 
took a binding obligation on behalf of himself and 
the other co-sharer to obtain the lease of the prop- 
erty and no suit for specific performance to execute a 
kabuliyat and give possession can lie against the 
entire body of the proprietors, [p. 405, col. 2; p. 406, 

’^Held, further, that even assuming that there was 
a concluded ooutraot, specific performance of the 
agreement in part could not be decreed under s 15, 
Specific Relief Act, as the plaintiff had not relin- 
quished all claim to further performance and all 
right to compensation either for the deficiency or 
for the loss or damage sustained by him through the 
default of the defendants, [p. 407, col. 2 ] 

Messrs. A. id. Dunne aud B Dube, for 
the Appellaute. 

Mr. S. Hyam, for the Reapondente. 

Lord Salvesett.— Thie is an appeal 
from a judgment and decree dated loth 
Auguet, 1928, of the High Oourt of Judica- 
cature at Port William in Bengal, which 
affirmed a judgment and decree dated 13th 
February, 1923, of the Additional District 
v(udge of Alipore, who had reversed the 
judgment and decree dated 2 at August, 
1^24, of the Subordinate Judge of Alipore. 

The facts of the case may be very shortly 
Slated. The suit relates to three plots of 
l^pd of tb^e total area of 6 bighas, situated 
far from Oaloutts. The appellants, who 
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are known as the Mittras of Shambazar, and 
are hereafter referred to as Mittras have a 
12 annas undivided share in these lands. 
The defendants-respondents, hereinafter re- 
ferred to as Boses own a 4 anna share. 
The appearing respondent, Qostha Behari 
Sen (hereinafter called the respondent), 
was desirouB of obtaining a lease of the 
whole lands, and commenced negotiations 
for this purpose in the beginuiog of 1919 
by sounding the appellants through their 
representative as to their willingness to 
lease their interesis in the lands. Nothing 
came of these primary negotiations, but in 
January 1920, the appellant again called at 
the house of the Mittras According to 
his own evidence, he was then informed 
that settlement could only be made with the 
consent of those who represented the Boses 
four anna share. At the same time the Mittras 
indicated the terms upon which they for 
their part would be disposed to agree to 
such a lease. Within eight or ten days 
after this the respondent, according to his 
own evidence, saw the representatives of the 
Boses, who toll him that they had given 
their consent to the proposed lease; and had 
instructed the manager of the Mittras ao- 
cordiDgly. He then called on the Mittras 
on 13th January, and the result cf bis inter- 
view with them was a document in the 
following terms : . . 

"A be-meadi (without any fixed period) settlement 
with Qosto Behari Sen in reapect of the jama (tenan- 
cy) at Bonehugbli formerly held by Jogendra N^h 
Bagchi and at present in the fchos possession of tbe 
estate is approved on the following terms: (D A total 
sum of Rs. 300 should be paid as Selami (bonus) 
for this jama-, (2) the annual rent is fixed at Rs. 60; 
(3) the lessee would not be entitled to alienate this 
jama at any time on any ground whatever; if he does, 
the jama would become khas', (\) if the land is acquir- 
ed by Government the proprietors would get a 
moiety of the compensation money; (5) the lessee 
would not be authorized to make a permanent or 
Kaemi Settlement with, or to grant a long lease to, 
any person, 28th September 1926. 

^ ^ (6d.) P, Mitra. 

(8d.) B. B. Mitra. 

“13th January, 1920.’’ 

It will be observed that this document 
was not signed by the respondent and that 
it deals with the whole lands, of which it 
was known to the parties at the time that 
the Mittras only held a 12 annas undivided 
share. Yet, on the terms of this document 
alone and without reference to the evidence, 
which gives no support to his conclusion, 
the District Judge has held that it was a 
“final contract" apd that the Mittras there- 
by undertook a binding obligation on be- 
half of themselves and of the other co-shar- 
era that the respondent was to obtain a 


PBOVATKAHATH V. OOSTHA BBBAll. 



406 ^BOMlTBA BATH 

lease of the whole lands on the terms briefly 
set forth in the document iteelf. Their 
Lordships are clearly of opinion that, look- 
ing to the state of mind of both parties at 
the time, socb an obligation cannot be im- 
plied, On the one band, the Mittras bad 
clearly stated from the first that they would 
only grant a lease to the respondent if the 
consent of the other co sharers was obtained 
and, on the other hand, the respondent we s 
at the time under the belief that he had 
already secured the assent of these co-shar- 
ers to the proposed lease. It is incredible 
under these circumstances that the appel- 
lants should either have been asked or 
agreed to bind themselves to an uncondi- 
tional contract of lesse of lands which in 
part did not belong to them. On the other 
band, the document is entirely consistent 
with the attitude of the appellants that 
they were adjusting the terms of the 
proposed lease on the footing that the other 
cO'Sharers in the lands had already con- 
sented, or at all events were prepared to 
consent, to a settlement on similar terms. 
Moreover, it was throughout admittedly in 
the contemplation of both parties that a 
formal kabuliyat would be drawn up as 
between the respondents and all the co- 
sharers in which the full terms of the pro- 
posed lease would be embodied. In fact, 
an oral agreement to this effect was entered 
into at the same interview. Thus it would 
be more proper to describe the df cument 
as heads of a proposed agreement than as a 
final contract, as it has been interpreted the 
District Judge. 

Following on the signature of the Mittras 
to the document in question, the respon- 
dent paid Rs. 300, which was to be the 
selami in respect of the whole lands. This 
is easily explained on the footing that the 
respondent believed that he had already 
obtained the consent of the other owners 
and that the whole matter of the proposed 
leaee had been substantially arranged with 
all the parties concerned. 

In terms of the arrangement made ss 
above eet forth the respondent r n 15th Jan- 
uary had a draft kabuhyat prepared and 
sent to the appellants’ representatives. This 
draft was revised by them and was subse- 
quently registered by the responde nt. This 
draft contains numerous adoitions to the 
beads of agreement of 13th January, and it 
is addressed not to the Mittras alone, but 
to the other co-sharers. Bo far as the Mit- 
tras were concerned, the plain inference 
from the terms of the kabuliyat is that no 
lease could be concluded without the signa- 
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tore of the other co-sharers to whom along 
with them it was addressed. On the other 
hand, the nspondent had previously ascer- 
tained that his belief that the Boses would 
join in the proposed lease was unfounded. 
On 14tb January, 1920, be called upon the 
Maharaja, who represented one of the co- 
sharers, and showed him a copy of the 
terms. He did not however obtain the 
signature of the Maharaja. Notwithstand- 
ing this, and apparently in the hope that 
he might yet induce the Maharaja to accept 
the terms provisionally arranged with the 
Mittras, he registered the kabuliyat on 24th 
January and thereafter again called on the 
Maharaja on 3rd February to induce him to 
accept the kabuliyat but failed to get him 
to agree to its terms. A third attempt bad 
the same negative result. On 5th March, 
1920, he caused his solicitor to write to the 
appellants to the effect that they and the 
other co sharers bad granted a permanent 
lease of the property in question and that 
the Mittras bad undertaken to grant the 
usual amalnamah in his favour and under- 
took to get the same signed and executed 
by the Maharaja and Manmatba on behalf 
of the Boses. This was the first time, so 
far as the evidence discloses, that this at- 
titude was taken up on hie behalf, and it 
was not adhered to in the plaint of the suit 
which he raised two years later. This 
plaint proceeds on the footing that it bad 
been agreed by all the owners of the prop- 
erty in the beginning of January 19l0, that 
they should grant him a lease of the lands 
in question and the suit was accoidiogly 
directed against all the co sharers. He ac- 
cordipirly prayed : 

“(a) That the defendants be ordered to execute an 
awalnamah in favour of the plaintiff corresponding 
to the terms of the said Ica&uft'j/at executed by the 
plaiotilT and annexd hereto; ib) that the defendants 
do make over possession to the plaintiff of the said 
lands and premises.’’ 

Tne leading issues of the case as adjusted 
by the Bnhordinate .Tiidgo were : 

“2. Whether all the defendants agreed to the pro- 
posal of the plaintiff to take a lease of the laua in 
suit .’i? Had defendants Kos. 1 to .3 any power or 
authority to make settlement with the plaintiff or to 
act in that behalf? 4. Was there a valid agreement to 
lease between the parties? If so what are its terms 
and is it binding on all the defendants." 

All these issues were found against the 
plaintiff by the learned Subordinate Judge, 
ana 2 and 3, which are irsues of fact have 
been fcuno against the resfondent by the 
Dii-trict Judge, whose finoings of fact are 
rcnclurive. On lesue No. 4, which their 
Lordships think was at all eventa in part an 
isBue of law. thev ue in agreement with 
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the learned Subordinate Judge, The whole 
actings of the parties, and the conduct of 
the respondent in particular are wholly in* 
consistent with the view that is now put 
forward and was sustained by the District 
Judge and the High Court, that the appel- 
lants undertook a binding obligation to the 
respondent to lease their own 12 annas 
share in the lands to him irrespective of 
what action the other co-sharers might take. 
The point has never been raised in the 
pleadings of the parties and was only sug- 
gested in argument when the respon- 
dent’s Pleader realized that the attitude 
taken up in the plaint was incapable of 
proof. The result is that there was no con- 
cluded contract of lease with respect to the 
land in question, the whole negotiations 
having proceeded on the footing that all the 
owners of the property would consent to 
the lease. As the consent of the Boses was 
never obtained the negotiations fell to the 
ground and the Subordinate Judge was 
right in dismissing the suit. 

Even on the assumption that the inter- 
pretations put upon the document of 13th 
January were well founded, their Lordships 
would have been unable to sustain the 
view of the learned District J udge and of 
the High Court, that the respondent was 
entitled to the relief which has been given 
him. The suit as framed is obviously one 
for specific performance and not for a mere 
declaration of title. The plaintiff prays 
that the defendants be ordered to execute an 
amalnama in favour of the plaintiff, cor- 
responding to the terms of the kabuliyat 
annexed to the plaint. That cannot be 
done as the kabuliyat is addressed not mere- 
ly to the appellants, but to the other two 
defendants, who have never accepted it. 
They agree with the learned Judges of the 
High Court that ss. 14, 16 and J 7, Specific 
Relief Act have no application to the pre- 
sent case. Section 15 however is in these 
terras: 

“Where a party to a contract is unable to perform 
the whole of his part of it, and the part which must bo 
left unperformed forms a considerable portion of the 
whole, or does not admit of compensation in money 
he is not entitled to obtain a decree for specific per- 
formance. But the Court may, at the suit of the 
other party, direct the party in default to perform 
specifically so much of his part of the contract as he 
can perform, provided that the plaintiff relinquishes 
all claim to further performance, and all right to com- 
pensation, either for the deficiency or for the loss or 
damage sustained by him through the default of the 
defendant." 

And it is upon this that the learned 
Judges of the High Court proceeded. The 
proviso to the section however has been 
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overlooked. The plaintiff has not relin- 
quished all claim to farther performance 
and all right to compensation eitl^er for the 
deficiency or for the lc83 or damage sus- 
tained by him through the doi<^ult; of the 
defendants On the contraiv, ho clftimed 
in his plaint Rs bi 0 as lo:?s of profit already 
suffered and he has cbtainen a decree for 
the return of that share of the sohimi which 
enured to the 4 anna share. iLe learned 
Judges who allowed the appccd on the 
ground that an important queeticn of law 
was involved stated this ay one of the 
questions which they thoiigltt might proper- 
ly be submitted to this Board, and ti eir 
Lordships have thought it right, although 
in the view that they take of the case it is 
not necessary for their decision that their 
opinion should be recorded. 

On the whole matter their Lordships will 
humbly advise His Majesty that the appeal 
should be sustained and the judgments of 
the High Court and the District (^ourt 
re-called with costs, and the judgment of 
the Subordinate Judge affirmed. Respon- 
dent No. 1 must pay the appellant's costs 
of the appeal. 

A. Appeal allowed. 

Solicitors for the Appellants.— Messrs. 
Watkins & Hunter. 

Solicitors for the Respondent.— Messrs. 
Clarkf Rawlins & Co. 


PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 
May 16, 1931. 

Lobd Blanrsbubgh, Lohd Tomlin and 
S ia John Wallis. , 

ALFRED ERNEST MITCHELL 

AND OTHMHS — APPELLANTS 
t ersus 

CARR LAZARUS PHILLIFS and 

OThBKS — R b^-POM E >iTS- 
Principal and surety— Deed of guarantee— Construe* 
tion— Debt secured by mortgage -burely, whether 
liable only for deficiency a^^r realising mortgage 
securities— Eight to securities. 

The material clausea in a deed of guaianteeran 
as follows— (i) “In coneidrralif n of jooi having at our 
request agreed to obtain a loan of lis. 40, CO, LOO 
bccring interest at six per cent per anuum from 
the Imperial Bank of India foi the solo benefit of 
John Carapiet Oalstaun for the pui} ote of satisfying 
certain decrees and paying eeitain jocssing cebts 
such sum of Ks 40,(0, CIO to hear inteicst ‘ at tho 
rate aforesaid and the le-pa^nunt lliueof to be 
secured by a mortgage to be executed by the said 
John Carapiet GaUtaun in ycur favour of the prop- 
erties ^Ve hereby guarantee to you 

the payment by the said John Carapiet Gaistaun of 
the said sum of Ka 40,00,CC0 to the limit of our 
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ftf ffrdffftU and indlTidual liability hereinafter pre- 
•cribed 

(ii) This guarantee shall be a continuing ^aran- 
tee, but our aggregate liability thereunder shall not 
under any circumstances exceed the sum of 
Be. 18,00,000 and the liability of each of us indiri- 
dually in respect of the said sum shall not exceed 
the sum of Ps. 6,00,000. 

(tit) Within the aforesaid limit of liability this 
guarantee shall extend to and be applicable to the 
whole debt that shall ultimately be duo to you from 
the said John Oarapiet Qalstaun in respect of such 
advance as aforesaid and not merely to so much 
thereof as shall be co-extensive with our * aforesaid 
maximum liability hereunder.' 

The High Oourt held that upon its true construc- 
tion the guarantee only provided fora guarantee of 
the balance which should remain owing after the 
creditor had exhausted his remedies under the 
mortgage against the principal debtor. On appeal: 

Held, (t) that the guarantee covered the whol 
debt of 40 lakhs to the limit of the aggregate and 
individual liability of the guarantors and not merely 
the deficiency remaining after realising the mortgage 
Bseurities. ]p. 409, col. 1.] 

(ii) that cl. (Hi) was a clause commonly employed 
in the case of a limited guarantee to enable the 
creditor at any rate up to a point to retain as against 
the guarantor dividends received in the bankruptcy 
of the principal debtor and it did not cut down but 
re*inf creed the obligation imposed by cl. (i), [ibid.] 

(Hi) that this construction of the guarantee was not 
in any way affected by the practice of the Courts in 
India under 0. XXXIV, Civil Procedure Code, in 
relation to suits to enforce a mortgage, [p, 410, col. 

heir fLordships further disapproved of the 
view that the sureties would not be entitled to 
the benefit of the securities until the whole of the 
40 lakhs had been discharged, [p. 409, col. 2.] 

Messrs. H' A, Greene and G. £>• McNair, 
for the Appellants. 

Messrs. L. DeGruyther and A, T. 
Macmillan, for the Resondenta. 

Lord Tomlin.— In the suit out of 
which this appeal arises the appellants as 
legal personal representatives of a deceased 
creditor are seeking to recover from the 
respondents as guarantors part of a debt 
due and owing from the principal debtor 
Before the trial Judge the appellants 
succeeded but on appeal the High Court of 
Judicature in Bengal reversed the judg- 
npi^nt of the trial Judge and dismissed the 
8^it. 

On 14th February 1927, one Qalstaun 
mortgaged real estate in and near Calcutta 
imd personal estate of various kinds to 
▲rathoon Stephen the appellants' testator to 
secure a loan of Rs. 40,00.000 and interest. 
Stephen in fact borrowed the money from 
the Imperial Bank in order to lend it to 
Qalstaun. On 9th February 19S7, the 
mspondents in connexion with the transao 
tiotx had executed in favour of Stephen a 
guarantee in writing in the following form; 
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“(1.) In consideration of your having at our request 
agreed to obtain a loan of Rs 40,00,000 bearing 
interest at six per cent, per annum from the Imperial 
Bank of India tor the sole benefit of John Carapiet 
Qalstaun for the purpose of satisfying certain decrees 
and paying certain pressing debts such sum of 
Rs. 40,00,000 to bear interest at the rate aforesaid and 
the repayment thereof to be secured by a mortgage to 
be executed by the said John Carapiet Qalstaun in 
your favour of the properties included in the morK* 
gages held by Framroz Edulji Dinshaw and a second 
mortgage of the properties included in the mortgage 
executed by the said John Oarapiet Qalstaun in favour 
of the Prudential Assurance Co, Ltd We the 
undersigned Carr Lazarus Phillips of No. 33, Alipore 
Park Hoad, Alipore, Arathoon Mackertoom Arathoon 
of No. 3, Rowdon Street, in Calcutta, and Arathoon. 
Theodore Greet of Qhusick Colliery, in the District of 
Raneegunge hereby guarantee to you the payment by 
the said John Carapiet Qalstaun of the said sum of 
Rs. 40,00,000 to the limit of our aggregate and 
individual liability hereinafter prescribed. 

**(2.) This guarantee shall be a continuing guarantee, 
but our aggregate liability thereunder shall not 
under any circumstances exceed the sum of 
Rs. 18 00,000 and the liability of each of us 
individually in respect of the said snm shall not 
exceed the sum of Rs 6,00,000, being the sum placed 
opposite our respective signatures at the foot hereof 
and should the common liability be less than the said 
maximum aggregate sum, the share due from each one 
of us in respect thereof shall be in strict proportion to 
his individual liability hereunder and not otherwise. 

“(3.) Within the aforesaid limit of liability this 
guarantee shall pxtend to and be applicable to the 
whole debt that shall ultimately be due to you from 
the said John Oarapiet Qalstaun in respect of such 
advance as aforesaid and not merely to so much thereof 
as shall be co-extensive with our aforesaid maximum 
liability hereunder. 

“(4 ) You shall be at liberty without discharging us 
from liability hereunder to grant time or other 
indulgences to the said John Oarapiet Qalstaun and 
to accept payment from him in cash or by means of 
negotiable instruments or otherwise." 

On 14th May 1927 Stephen died and on 
12th October 1927 the appellants as his 
ezecutois and trustees demanded from 
Gaietaun ' immediate payment of the loan 
and interest and gave him notice that in 
default of payupent within three months 
they would sell the mortgaged properties. 
On 15th October li27 the reepondents were 
notified of the appellant’s demand against 
the principal- debtor. The principal- debtor 
failed to pay and on bth June 192b the 
appellants notified the respondents of this 
fact and demanded under the guarantee 
payment of six lakhs from each of them. 
On 12th July 192b this suit was instituted 
by the appellants against the respondents 
who had failed to satisfy any part of the 
demand made upon them. On 8th April 
1929 the appellants instituted a suit 
against Qalstaun to enforce the mortgage. 
What has happened in that suit does npt 
appear. Oa 26ih April 19i9 judgment in the 
present suit was given in favour of the ap* 
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pellants for six lakhs and interest against 
each of the respondents. 

The respondents appealed and on 2Sth 
Angnst, 19S9, the judgment of a Division 
Bench of the High Court was given allowing 
the appeal and dismissing the suit. The 
Judges who heard the appeal appear to have 
taken the view (1) that upon its true con* 
struotion the guarantee only provided for a 
guarantee of the balance which should 
remain owing after the creditor had ex- 
hausted his remedies under the mortgage 
against tbe principal debtor; and (2) that 
these remedies not having been exhausted 
the suit was premature and ought to be 
dismissed. 

Ohose, J,, who delivered the leading 
judgment was influenced by the fact that 
upon the construction for which the present 
appellants contend Galstaun might have 
been asked to repay immediately after the 
execution of the mortgage and that the 
guarantee would have then become 
immediately enforceable. He thought it 
must have been tbe intention of the parties 
that the security specified in the mortgage 
should be realized first and that the guar- 
antee should only operate in respect of any 
deficiency remaining after such realizations. 
He further took the view that the word 
“ultimately" in cl. 3 of the guarantee 
indicated that the guarantee only covered 
tbe final deficiency. 

The other Judge, Mr Page, came to the 
same conclusion but only after much con- 
sideration. He thought that all reference 
in the guarantee to the mortgage by Qa’staun 
was unnecessary except upon the footing 
that the mortgage was to be realized first 
and as supporting tbe view which he adopt- 
ed he laid stress upon the phrase “the whole 
debt that shall ultimately be due." 

Their Lordships are unable to agree with 
tbe judgments of tbe appellate Judges. 
Tbe language of cl. 1 is plain. By it the 
guarantors guarantee the payment by 
Qalstaun of the sum of Rs 40 lakhs to the 
limit of their aggregate and individual 
liability thereinafter prescribed. 

Clause 3 is the clause commonly employed 
in the case of a limited guarantee to enable 
the creditor at any rate up to a point to 
retain as against the guarantor dividends 
received in the bankruptcy of the principal 
debtor. 

The form of the guarantee appears to 
have been based upon a precedent ap- 
propriate to a continuing guarantee al- 
though the guarantee in question was not 
in fact a continuing guarantee, but one for 


a fixed sum. This may account for the 
presence of the word ‘ ultimately." The 
word is not aptly employed, but in their 
Lordships' judgment the meaning of the 
clause in which it occurs is plain. A contrast 
is therein being drawn between (1) tbe 
whole of what may eventually become due 
from the principal debtor for principal and 
interest, and (2!) a part of the total debt 
co*extensive with the guarantors' maximum 
liability and it is indicated that it is the 
whole debt and not a part which is 
guaranteed, although part only has to be 
paid under tbe guarantee. In other words 
it does not cut down but reinforces tbe 
obligation imposed by cl. 1. 

Their Lordships are unable to appreciate 
tbe force of the criticism that the guarantors’ 
liability might upon the construction 
of the guarantee contended lor by 
tbe appellants become immediately enforce- 
able 

The same criticism might be applied to 
every guarantee where there is a mortgage 
with a covenant by the principal debtor 
to r?pay cn demand or at the expira- 
tion of some short period such as six 
months. 

In transanctiocs of this kind it is normal 
practice to make the liability to pay under 
tbe mortgage arise on demand or within a 
short period even though the anticipation 
of the parties may be that the loan 
will remain outstanding for a substantial 
time. 

Nor do their Lordships understand how 
the reference to tbe mortgage in the 
guarantee can be treated as unnecessary. 
Having regard to the rights of a surety in 
respect of tbe securities taken by the 
creditor it is a matter of first importance to 
the surety to know what those securities are, 
Further, the fact that such a mortgage was 
to be taken may well have been tbe deter- 
mining factor in inducing the guarantors to 
give their guarantee. 

In this connexion their Lordships desire 
to point out that, while it is unnecessary for 
them in this appeal to express an opinion 
as to what will be the rights of the res- 
pondents in respect of the mortgage after 
their liability under the guarantee has 
been discharged, they must not be taken 
to approve the statement of Qbose, J., 
that 

^'not until the sureties in the present case have 
paid off the entirety of the mortgage debt due to 
Stephen would they be entitled to the securities which 
Stephen held, i e., oven if the sureties paid off a sum 
of Rs. 18 lakhs they would not be entitled to the 
said securities until the balance of 40 lakhs was 
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realized. The sureties would in such a case be 
without any security whatsoever during the 
interval ” 

Lastly their Lordships do not think that 
the construction of the guarantee is in any 
way affected by the practice of the Courts 
in India under O XXXIV, Oiril Procedure 
Code, in relation to suits to enforce a mort- 
gctge. 

In the result, therefore, their Lordships 
are of opinion that the appeal should succe- 
ed and that the judgment of the Appellate 
Court should be reversed and that of the 
trial Judge restored. Their Lordships will 
humbly advise His Majesty accordingly. 
The appellants will have their costs here 
and below. 

tt. L. Appeal allowed. 

Solicitors for the Appellants:— Messrs. 
Morgan^ Price, Marley d Rugg, 

Sr Heitors for the Respondents:— Messrs. 
Nibbet, Drew & Loughborough. 


PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

November 30, 1931, 

Lord Thankbbton, Lokd Salvbcbn, Sir 
Lanobloi Sanderson and Sir Qborgb 
L c WNDBS. 

KRISHNA CHANDRA BHOWMICK 
—Appellant 
versus 

PABNA DHANA BHANDAR Co., 

Lto. and oth»^r^ — RbpPONoBnTS. 

Bengal Land Revenue Sales Act (XI of 1859), ss 2, 
S, IS— Sale for arrears, when justified—' Arr ear 8\ 
meaning of — Sale of share in respect of which separate 
account is kept— Necessary conditions— Sale before 
last date— Validity . 

Before liability to sale under the Bengal Keveuue 
Sales Act attaches there must be: (1) the whole or a 
portion of a kist or instalment unpaid; (2; the con- 
version of such unpaid amount into an arrear on the 
first of the following mouth, and (3) the passing of 
the latest date of payment of such arrear, as fixed 
under a. 3 and the official notice of the Board of 
Revenue fp 411. col 2] 

In order to justify the sale of a share in an estate in 
respect of which a separate account is kept the 
estate must have become liable to sale for arrears of 
revenue, and an arrear of revenue must be due 
from that share according to the separate account, 
[p. 411, col. 1] 

By notice in the Calcutta Gazette the date for 
payment of instalments of revenue and the latest 
dates for paj^ment of arrears were fixed as 28th June, 
28th September, 12th January, and 2Mli March. The 
Oollectorate account for the third kist of 12th January, 
1924, showed a credit balance of seven annas four 
pies on the general account of Tomi No 10, and a 
debit balance ofRs. 35-2 in the separate account of 
^ 0 . l0-6, to the satisfaction of which the Collector ap- 
propriated sufficient of the money deposited* with him 
in terms of s. 15 of the Act, In the accounts for the 


fourth kist of 28th March, the general account of 
Tomi No 10 showed an unpaid balance of six annas 
five pies, but the separate account of share No. 10-6 
showed that the sum of Rs. 20-13, being the current 
demand of revenue in respect of the fourth kist, had 
been paid on 27th Mai cli, r.)24. On the 26th June, 
share No. lO-G was sold for arrears : 

Held, that inasmuch as the only arrear oftne 
revenue of the estate which could be said to justify 
the sale was the unpaid balance of six annas five pies 
of the fourth kist of 28th March, 1924, and this unpaid 
balance could not be considered an arrear until the 
first of the following month, i c , Ist April, 1924, the 
latest day of payment was accordingly 28th June, 1924, 
two days after the sale took place— and the estate 
could “not become liable to sale for arrears of revenue" 
until after 28th June, 1924 and, therefore, the sale of 
share No. 10-6, was invalid on this ground alone. 
Krishna Chandra Bhowmik v. Pabna Dhana Bhandar, 
117 Ind. Cas. 552 affirmed Saraswati Bahuria v. Suraj-* 
narayanChaudhuri (\),io\\o'wod [p. 412, col, 1.] 

Mr B Dube, for the Appellant. 

Mr. H. R.Majid, for the Respondents. 

Lord Thankerton.— This is an 
appeal against a judgment and decree, dated 
2.3rd May, 1923, of the High Court of 
Judicature at Fort William in Bengal, 
which affirmed a judgment and decree, 
dated 22Dd July, 1926, of the Subordinate 
Judge of Pabna, whereby a sale for arrears 
of revenue was set aside. 

There is an estate which forms Touzi 
No. 10 of the Pabna Oollectorate. Respon- 
dents Nos. 2to 11, who were the original cop- 
roprietors of a share of this estate, opened 
a separate account for payment of their 
share of revenue, known as account Nos. 10- 
6, in terms of s. 10, Bengal Revenue Sales 
Act, XI of 1859. Thereafter they mortgaged 
their interest in the separate account along 
with other properly to the respondent 
company No. 1, who, on 19th November, 
1923, purchased the property along with 
others under a mortgage-decree of sale 
obtained by them in 1918. Respondents 
Nos, 2 to 1 1 then instituted suits to set aside 
the mortgage sales, and these suits were 
ho ally disposed of by compromise on 16 th 
June 1924, under the compromise the sale 
in respect of No, HI 6 was set aside but re- 
spondent No. 1 retained their mortgage lien 
thereon. 

On ..6th June, 1924, share No. 10/6 was 
sold by the Collector of Pabna for arrears 
of revenue under the Act of 1 859, and was 
bought by the present appellant. After an 
unsuccessful appeal to the Commissioner of 
revenue for the Division under s. 25 of the 
Act, respondent No. 1 biought the present 
suit (n 10th July, 1925, in the Court of the 
Suboidinate Judge at Pabna for annul- 
ment of the sale, or alternatively for a 
declaration that the purchase of the appel- 
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lant is subject to the mortgage lien of 
respondent No. 1 and for possession on the 
basis of that lien. It is not disputed that 
the conditions precedent to the jurisdic- 
tion of the Civil Court prescribed by s. 33 of 
the Act have been complied with in the 
present suit. 

Twelve issues were settled at the trial, 
but, for the purpose of disposal of this 
appeal, only two need be referred to, viz , 
“2. Was any arrear due justifying the sale 
by the Oollectoi?’ “iO. Is the sale liable 
to beset aside on the ground alleged in the 
plaint? ” The remaining issues related to 
various alleged irregularities in the proceed- 
ings leading up to the sale and the alterna- 
tive relief asked for, and these have been 
dealt with in the Courts below, but their 
Lordships find it unnecessary to deal with 
them, as, in their opinion, issue No. 2 was 
rightly answered in the negative by both 
Courts below, though their Lordships have 
come to that conclusion on somewhat 
different grounds, following a recent 
decision of this Board, which is referred to 
later. The opinions of the Courts below 
proceeded on a construction of the Act 
which must now be held to be erroneous, in 
view of the more recent decision of this 
Board just referred to. 

It will be convenient to refer in the first 
place to the relevant sections of the Act of 
1859. The sale of the separate account No. 
10-6 was instituted by the Collector under 
the authority of s, 13, which provides as 
follows; 

“Whenever the Collector shall have ordered a 
separate account or accounts to be kept for one or more 
shares, if the estate shall become liable to sale for arrears 
of revenue, the Collector or other officer as aforesaid in 
the first place shall put up to sale only that share or 
those shares of the estate from which, according 
to the separate accounts, an arrear of revenue may be 
due. In all such cases notice of the intention of 
excluding the share or shares from which no arrear is 
due, shall be given in the advertisement of sale 
prescribed in s. 6 of this Act. The share or shares 
sold together with the share or shares excluded from 
the sale, shall continue to constitute one integral 
estate, the share or shares sold being charged with the 
separate portion or the aggregate of the several 
separate portions of ;umma assigned thereto.” 

It 18, therefore, clear ttiat in order to 
justify the sale of No. lO-fi; ^a) the estate 
must have become liable to sale for arrears 
of revenue, and (6) an arrear of revenue 
must be due from No lO 6 according to the 
separate account. What is an arrear of 
revenue is to be found in s. 2, which 
provides as f Hows: 

“If the whole ora portion of a kist or instfllment of 
any month of the eia, accoioirg to which the stttlt- 
ment and kistlTnidi cf any Lave been reguJattd, 

be unpaid on the first of the following month of such 


era, the sum so remaining unpaid shall be considered 
an arrear of revenue.” 

The latest date for payment of arrears 
and the liability to sale are dealt with in s. 3 
as follows: 

“Upon the promulgation of this Act, the Board of 
Revenue at Calcutta shall determine upon what dates 
all arrears of revenue and all demands which by the 
Regulations and Acts in force are directed to be 
realized in the same manner as arrears of revenue, 
shall be paid up in each district under their jurisdic- 
tion, in default of which payment the estates in arrear 
in those districts, exc^^pt as hereinafter provided, shall 
be sold at public auction to the highest bidder. And 
the said Board shall give notice of the dates so fixed in 
the Official Oazette, and shall direct corresponding 
publication to bo made as far as regards each district 
in the language of that district, in the office of the 

Collector or other officer*^ ” 

The section goes on to provide for notice 
by the Board of the dates so fixed in the 
Official Gazette and otherwise. It is decided 
by the judgment of this Board in Saramati 
Bahuria v. Surajnarayan Chaudhuri (l) 
that, before liability to sale attaches, there 
must be; (1) the whole or a portion of a kiat 
or instalment unpaid, (2) the conversion of 
such unpaid amount into an arrear on the 
first of the following month, and (3) the 
passing of the latest date of payment of such 
arrear, as fixed under s. 3 and the official 
notice of the Board of Revenue, 

As regards the present case it is agreed 
that, by notice in the Calcutta Gazette of 
10th August., 19 iO, the dates of payment of 
instalments of revenue and the latest dates 
for payment of arrears were fixed as 28th 
June. 28th beptember, i2th January, and 
2dth March. 

The admitted facts in the present case are, 
first, that the Collectorate account for the 
third of 1 2th January, 1924, showed a 
credit balance of seven annas four pies on 
the general account of Tow^^ No. 10, and a 
debit balance of Rs. 35-2, in the separate 
account of No. 10*6, to satisfaction of which 
the Collector appropriated sufficient of the 
money deposited with him in terms of s. 15 
of the Act; secondly, that in the accounts 
for the fourth kist of 28th March, the 
general account of Touzi No. 10 showed an 
unpaid balance of six annas five pies, but 
the separate account of share No 10-6 
showed that the sum of Rs. 20-13, being the 
current demand of revenue in respect of 
the fourth kist, had been paid on 27th 
March, 1924, and there was thus no unpaid 
balance in the separate account in respect of 
that kist. 

Revpftirg to the provipions of s. 13, the 
(1) 120 iDd. Cas. 876; A. I. R. J931 P. 0, 57; 10 Pat. 
496; 25 C W, N. 444, fO W. L. J. 2^0; (1931) M W.N. 
369; Jnd.PuJ. (1931) P. C. 84; 53 C. L. J. 307; 12 P. 
L. T. 357 (P. 0.). 
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only arrear of irevenue of the estate which 
is said to justify the sale is the unpaid 
balance of six annas five pies of the fourth 
hist of ^Sth March, 1924. But this unpaid 
balance could not be considered an arrear 
until the firt^t of the following month, i e., 
Ist April, 1924, and the latest day of pay- 
ment was accordingly 28th June, 924 — two 
days after the sale took place — and the 
estate could not ^‘become liable to sale for 
arrears of revenue” until after 28th June, 
1924. It is, therefore, clear that the sale of 
share No. 10-6, was invalid on this ground 
alone and it is unnecessary to consider 
whether No« 10-6 was a share ”from which, 
according to the separate accounts, an 
arrear of revenue may be due” within the 
meaning of s. 13; but it may be pointed out 
that the deficiency pf Rs. 35*2, shown in the 
sepaif^te account of the January kist could 
not be considered an arrear uptil let 
February, 1924, and there could be no 
default in payment until 12th March, 1924-* 
and that only on the doubtful assumption 
that, in a question with the Collector, it 
remained unpaid after the latter had ap* 
propriated part of the deposited moneys in 
satisfaction of it. But their Lordships find 
it unnecessary to consider this question. 

Accordingly, their Lordships are of 
opinion that the sale should be annulled, 
and they will humbly advice His Majesty 
that the decree of the High Court of 23rd 
May, 1928, should be affirmed and the appeal 
dismissed with costs. 

A. Appeal dismissed. 


PRIVY COUNCIL^ 

Appeal from the Madras High Court. 

December 7, 11^3’, 

ViEOODNT Dpnbdin, 8lli Linoslot 

SiNDHftfloN jLNfD Sir Qboeob Lownpbs. 

Sri Sri Sri KRISHNA OHENDRA 
GAJAPATI NARAYANA DEO 
—Appellant 
versus 

OHALLA KAMANNA and OTHBB8 — 
Rbspondbnts. 

Civil Procedure Code {Act V of 1908), 8, ll-’-Points 
not raised in pleadings but in issues— Decision, v/ic- 
ther res judicata. 

Where a point is not properly raised by the 
plaint, but both parties have without protest chosen 
to join issue upon that point, the decision on the 
point would operate as res judicata between the 
parties, [p 413, col. 1 ] 

Messrs, J. M. Parikh and V. V. J eg' ah, 
for the Appellant 

Messrs E B Raikes and K V, L, 
Narasimham, for the Kespondenie. 

Viaoounib Dunedin.— this 6^e is 
in a curiously unsatisfactarj. pfH^ition* 


The plaintiff ir;fc is zemindar of the Parla 
kimedi in hifii%paoity as trustee for two 
gods. The defendants are the occupying 
tenants of the village of Kosamala, 183 in 
number. The only relief asked in the 
plaint was as follows : 

“ (a) For a declaration that the settlement of 
the Mokhasa Amaniya village of Kosamala made 
in or about 1869 by the Court of Wards acting on 
behalf of the plaintiff’s late grandfather, the then 
trustee of the gods Sri Ramaswami and Sri Jagan- 
nadhaswami of Parlakimedi,and continued since about 
1869, by which the said village has been annually 
leased out at a money-rent determined according to 
fixed block rates, is beyoned the powers of a trustee 
and is not binding on the plaintiff, who is the present 
trustee of the said gods: 

(6) for a declaration that the plaintiff as the present 
trustee of the said gods is entitled to claim rent in 
kind from the defendants in respect of their holdings 
in the said Amaniya village of Kosamala; 

(c) For an injunction directing defendants to pay 
rent in kind to plaintiff irom Fasli 1326 in respect 
of their holdings in the said village of Kosamala.** 

Now it is perfectly clear that the only 
real question raised by the above recited 
prayer is the question whether the plaintiff 
was entitled to have the rent in kind instead 
of money rent. But when the case got be- 
fore theTemporaiy Subordinate Judge he 
framed issues which strayed far beyond 
that simple question and these issues were 
adopted by the District Judge before whom 
the case came to depend. Leaving out 
issues which were either irrelevant or 
redundant, the critical issues are as follows: 

“(5) Are the defendants raiyats of Kosamala with no 
permanent rights of occupancy? 

(6) WastheTnefraram (the Government or landlord*B 
share of the crop) and kudivaram of the lands in 

. Kosamala vested in the gods Sri Ramaswami and Sri 
Jagannad has warn i? 

(7) Did the defendants ever pay varam rent, rent in 

kind according to sharing system, to the land- 
lord? * * t 

(8) What was the system of tenure prevalent 
prior to 1869? 

(11) Is the plaintiff entitled to claim rent in kind 
from the defendants for all or any of the reasons stated 
in plaint, paras 8 to 12? 

Taking Nos, 7, 8 and 1 1 first, as the issues 
which the plaint jutisfied, they raise pure 
questions of fact Payment in money had 
even as the plaint admitted, being going. on 
since 1 86 J— that is, nearly bu years— and it 
was proved to have been a rule since at 
least above the beginning of last centnry. 
Tne plaintiff's right to have a rent in kind 
depends on bis being able , toshow that 
the rent in olden days used to be in kind. 
This he was quite unable to show, ae found 
by the District Judge, and this finding was 
affi med by the High Oourt when the appel* 
lant appealed against a dismissal of the 
suit These are concurrent findiog^infacti 
so that tl^is point, the only poinj rpf^Uy 
xkiHa\ by Q9^\i not egiffifid 
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before this Board. Bat, as has already been 
shown, the District Jadge fixed issues which 
strayed into other matters, and evidence 
was led upon these points as raised by 
issnes Noe. 5 and 6. The District Judge, 
notwithstanding that he dismissed the 
suit, held that the respondents had not 
proved occupancy rights. This finding was 
reversed by the High Oourt, who held that 
the respondents had ocoupanoy rights, but 
that settlement by the Court of Wards of 
lh69 was not a permanent settlement. They 
therefore, dismissed the appeal and the suit 
was dismissed. 

As their Lordships have pointed out, all 
this inquiry about occupancy rights and as 
to whether the settlement of 186F was a 
permanent one, was not properly raised by 
the plaint but as both parties have without 
protest chosen to join issue upon these 
points, their Lordships see no reason why 
these matters in dispute should not be res 
judicata between them. On consideration 
of the evidence on these questions, which 
are questions of fact, their Lordships see 
no reason to differ from the result arrived at 
by the High Oourt viz,, that the respondents 
have occupancy rights, but that the settle- 
ment of lb6i) was not a permanent settle- 
ment. 

Their Lordships will, therefore, humbly 
advise His Majesty to dismiss the appeal 
and find the appellant liable in costs to the 
respondents. 

A. Appeal dismissed. 


PRIVY COUNCIL. 

Appeal from the Madras High Court, 
November 27, 1931. 

ViscoPNT Ddnsdin, Lotto Blanbsbursh 
AND 8ir John Wallis. 
SECRETARY op STATE — Appellant 
versu 

SANNIDHIRAJU 8UBBARAYUDU 

AND OTaSBB — RsSPuNPSNrS. 

Madras Irrigation Cess Act (VII of 1865), s, 1 — 
'Belongs', meaning of— Riparian owner taking water 
from Government stream— Liability to pay cess— Bights 
of riparian owners. 

A riparian owner is not liable to pay water-cess to 
Government for using waterof a stream belonging 
to the Qovemment, land on one side of which belongs 
to him, as he takes it in resp^t of a natural, or of an 
•aaement, right. Kandukuri Balasurya Row v. Secre- 
tary of State (4), referred to. [p 410, col. 1.] 

A river 'belongs' to the Government within the 
meaning a. l,of the Madras Irrigation Uese Act, IBtiS, 
When the solum of the stream belongs to the Govern- 
ment, which happens when the Government is the 
proprietor of lands abutting on the river on both 
■ides or when the river is tidal and navigable, fp. 
4iA»aol.8.J 

A lipsiMmowMrkiApeHoa who switskBd si^l^ 


ing on a stream and who as such has a certain right 
to take water from the stream. His right to the use 
of the stream does not depend upon the ownership of 
the soil of the stream and he can take water hrst of all 
for domestic use and then for other uses connected with 
the land of which irrigation of the lands which form 
the property is one The right is a natural right and 
not in the strict sense of the term an easement, though 
in many cases it has been called an easement In parti- 
cular it is not capable of being lost non utendo and the 
maxim tantum prescriptum quantum posaessum has no 
application, [p. 415, cols. 1 & 2.] 

(English cases discusssd.) 

Messrs. A. M. Dunne and B, Dube, for the 
Apnellant. 

Messrs. L. De Gruyther and K. L. 
Narasimham, for the R«‘8DondentB. 

Viscount Dunedin— -The original 
plaintiff in this suit is dead and the suit 
is continued by his legal representatives. 
The plaintiff owned land abutting on a 
branch of the Qodavari called the Chilapa 
Kalva. From that in exercise of what he 
considered his riparian rights, he took 
water. The Government, through the Col- 
lector of Godavari, charged a water-cess of 
Rs, 8-5 8 for his use of the water. He 
paid under protest and then raised the 
present suit against tbe Government to 
recover the money so paid. The sole ques- 
tion, therefore, is whether the water-cess 
was legally levid. The cess bore to be 
levied in virtue of the provisions of the 
Madras Irrigation Cess Act, VII of 1835. 
Tbe Dr<>amble of the Act is in these terms : 

‘‘Whereas, in several districts of the Madras Pre- 
sidency, large expenditure out of Government funds 
has been, and is still being, incurred in the con- 
struction and improvement of works of irrigation 
and drainage, to the great advantage of the country 
and of proprietors and tenants of land and whereas 
it is right and proper that a ht return should, in 
all cases alike, be made to Go vsmment on account of 
the increased profits derivable from lands irrigated 
by such works 

Then follow the words of the Act which, 
so far as material to the present case, are 
to be found in s. 1 : 

“1.— (a) Whenever water is supplied or used for 
purposes of irrigation from any river, stream, channel, 
tank or work belonging to, or constructed by Govern- 
ment. ♦ ♦ * ♦ ♦ it shall be lawful for the 
Government before the end of the revenue year succe- 
eding that in which the irrigation takes place to 
levy at pleasure on the land so irrigated a separate 
cess for such water and the Government may prescribe 
the rules under which, and the rates at which such 
water-cess as aforesaid shall be levied; and alter or 
amend the same from time to time. 

Provided that where a zemindar or inamdar or 
any other description of landholder not holding 
under raiyatwari settlement is by virtue of engage- 
ments with the Government entitled to irrigation 
free of separate charge, no cess under this Act shall 
be imposed for water supplied to the extent of this 
right and no more." 

Now tbe facts which hare not been a 
matter of dispute may be thus stated: 
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(1) The plaintifl’s land is bounded by the 
river. (2) At the place where he has taken 
the water there are Government lands on 
the opposite side of the stream. (3) He 
only uses the water he takes for the pur- 
pose of the irrigation of his own property, 
(4) The river at this place is tidal. 

There are also two disputed facts : First, 
the plaintiff originally averred that he had 
taken the water at this place from time 
immemorial. The Government said he had 
only taken the water recently. The latter 
was found to be the case both by the 
Judges of the inferior Court and the Court 
of Appeal, and consequently it cannot be 
and has not been argued to the contrary 
by the respondents in this appeal. Secondly, 
the Government aver that the river at the 
place where the water is taken being tidal 
is also nayigable. The District Munsif 
before whom the case depended found that 
the river was navigable by big boats for 
six or seven months and by fishing boats 
for the remainder of the year. He, there- 
fore, found that it was navigable as well 
as tidal. Upon that ground and the ground 
that the Government owned land on the 
other side of the river, he held that the 
river belonged to the Government. Riparian 
rights to be good against the Government, 
he decided, must be customary immemorial 
rights, and as he had found the fact of 
long user against the plaintiff, he decided 
that the cess was duly levied and dismiss- 
ed the suit. On appeal to the Subordinate 
Judge he confirmed the judgment of the 
Munsif on substantially the same grounds. 
Appeal being taken to the High Court in 
Madras, they reversed the judgment and 
decreed the suit. 

As to the river being navigable, they 
were not satisfied that the evidence ten* 
dered was suflScient. They considered that 
navigability must extend during all the 
year and, as the character of the fishing 
boats had been left dubious, they would 
have been prepared to remit the case for 
further evidence on the point had it been 
necessary for them to do so, but, in their 
opinion, the case could be disposed of upon 
the assumption that the river did in terms 
of the section ‘ belong” to the Govern rrent, 
and they accordingly proceeded on that 
assumption. The judgment of the Court 
was decided by Ramesam, J., and the 
deciding passage may be found expressed 
as follows : 

“A riparian right is a natural right and is not 
acquired by immemorial user. It eiists by law, it 
may be lost by the adverse enjoyment of another 
but it has not got to be enjoyed to be kept up. 
WkattTtr the enjoyment at the date of the grant 
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may be, the measure of the right that passes is 
determined only by the configuration and the width 
of the river and stream. I, therefore, think in this 
case the plaintiff is entitled to draw water from the 
Addarapit halva in exercise of his rights as a riparian 
owner and so long as he does not extend those rights 
he is not liable to water-ceis. That in India rights 
of the riparian owner include also the right to take 
reasonable quantity of water for purposes of irrigation 
scarcely admits of any doubt. 

There nave been in the Madras Courts 
a considerable numbe'- of cases dealing 
with the Act of 1865. The judgments 
pronounced in them, and still more the 
dicta contained in the judgments, are 
exceedingly contradictory. In their Lord- 
ships’ view, it would serve no good pur- 
pose to go through the cases and pick out 
the different dicta with which they do or 
do not agree. They prefer, therefore, to 
lay down quite shortly the various pro- 
positions in law which suffice for the deter- 
mination of the present case. 

The first question that presents itself 
is obviously whether the river in the 
phrased ^gy of the Act “belongs” to the 
Government. Now the word “belongs,” 
easily applicable to works, etc., is obviously 
ill suited to be applied to a river. Running 
water at common law, though many people 
may have the right to take and use it, 
belongs in a river to no one. It passes 
on and succefS’ve peopla have rights in 
regard to it. So that literally no “river” 
could belong to the Government unless it 
was a river which from the source to the 
sea was within Government lands, or tidal 
and navigable so that it was always Govern* 
ment property. But clearly the word 
“belongs” cannot be so restricted. The ideSj 
therefore, must be that the river belongs 
to such person or persons as have the 
ownership of the water for the time being 
at the place at which it is taken. Belong- 
ing points to exclusive belonging. It, 
therefore, seems to follow that within the 
expanded meaning a river only belongs to 
the Government when the solum of the 
stream belongs to the Government. This 
will happen either when the Government 
is proprietor of the lands abutting on the 
river on both sides or when the river is 
tidal and navigable. So much for the 
expression as it was used in 1865. But 
then there is the Act of 1905. That Act 
with its general and sweeping enactments 
ha® certainly the effect that in future when 
there is a contest as to the right of water, 
the opponent of the Government will be 
put to prove his title. He will not be 
able, as he otherwise would have been 
when attacked by the Government, to put 
them to prove their title* Bat Oounselfor 
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the Govern meat did not argue that the 
Act of 19U5 made the river belong to the 
Government, ani as the natural rights of 
persons are expressly excepted it can have 
no effect on the riparian rights of the parties 
in the present case. 

The result is that in this case the river 
only belongs to the Qovernmept if the 
river is both tidal and navigable, i'neir 
Lordships, without deciding, will assume, 
a? the High Oourt did, it is so; for if it 
is not, the right to levy cess is gone. 
They will, therefore, assume that it is. Now 
come the following considerations: 

(1) . A riparian owner is a person who 
owns land abutting on a stream and who 
as such has a certain right to take water 
from the stream, In ordinary cases the 
fact that his land abuts on the stream 
makes him the proprietor of the bed of 
the stream usque ad medium filum But 
he may not be. Ha may be ousted by an 
actual grant to the person on the other 
side, or he may be and often is ousted by 
the Grown when the stream is tidal and 
navigable, because where the stream is 
tidal and navigable the solum of the bed 
belongs to the Grown. Yet in neither of 
these cases are his rights as a riparian 
owner to take water affected. He would 
have no right in the two cases put to erect 
an opus manufactum in the bed of the 
stream even if from the point of view of 
navigation or diversion of the direction of 
the flow it was unobjectionable, for the 
land is not his, but his right to take water 
remains. In Lyon v. Fishmanger's Company 
(1) in the judgments of Lord Ghsncellor 
Oairns, Lord Ghelmsford and Lord Sel- 
borne will be found clearly laid down these 
two propositions; (a) a riparian owner has 
the same rights in a tidal and navigable 
river as he has in a river which is not 
tidal and navigable; (6) the right of a 
riparian owner to the use of the stream 
does not depend upon the ownership of the 
soil of the stream. 

(2) The right of a riparian owner to take 
water is, first of all, for domestic use, and 
then for other uses connected with the 
land, of which irrigation of the lands 
which form the property is one. 
But there is a difierence in degree bet- 
ween these primary and secondary rights. 
The whole matter was carefullv eiplaind 
by Lord Oairns in Swindon Watevivorka 
Company v. Wills and Berks Canal Naviga- 

(1) (1877) 1 A. 0. 852; 46 L. J. Ok. 68: 35 L, T. 569; 

IW.R.I96. 
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tion Company (2). At page 704* Lord 
Oairns says: 

“Undoubtedly the lower riparian owner is entitled 
to the accustomed flow of the water for the ordinary 
purposes for which ho can use the water, that is 
quite consistent with the right of the upper owner 
also to use the water for all ordinary purposes 
namely, as has been said, ad lavandumet ad potanduin 
whatever portion of the water may be thereby ex- 
hausted, and may cease to come down by reason of that 
use. But, further, there are uses no doubt, to which 
the water may be put by the upper owner, namely, 
uses connected with the tenement of that upper 
owner. Under certain circumstances, and provided 
no material injury is done, the water may be used 
and may be diverted for a time by the upper owner 
for the purpoicof irrigation. That may well be done; 
the exhaustion of the water which may thereby take 
place may bo so inconsiderable as not to form a 
subject of complaint by the lower owner, and the 
water may be restored after the object of irrigation 
is answered, in a volume substantially equal to 
that in which it passed before,” 

The sdme views were expressed by Lord 
Macnaghten in the more recent case of 
McCartney v. Londonderry and Lovgh 
Swilly Railway Company (3). At page317| 
he says: 

“In the ordinary or primary use of flowing water 
a person dwelling on the banks of a stream is under 
no restriction. In the exercise of his ordinary rights 
he may exhaust the water altogether. No lower pro- 
prietor can complain of that. In the exercise of 
rights extraordinary, but permissible, the limit of 
which has never been accurately defined and 
probably is incapable of accurate definition, a ri- 
parain owner is under considerable restrictions. 
The use must bo reasonable. The purposes for 
which the water is taken must be connected with 
his tenement, and he is bound to restore the water 
which he takes and uses for those purposes sub- 
stantially undiminished in volume and unaltered in 
character.” 

Now, in speaking of the returning of 
the water it must be remembered that both 
Lord Oairns and Lord Macnaghten were 
speaking of a diversion of the whole stream. 
When only a part of the stream is taken,' 
and that for purposes of irrigation, the 
only limitation is that the amount taken 
shall not be so much as to hurt the right 
of the inferior owner to have the stream 
passed on to him practically undiminished. 

(3) Further, the right is a natural right 
and not in the strict sense of the word an 
easement, though in many cases it has 
been called an easement. In particular, it 
is not capable of being lost non utendo 
and the maxim tantum prescriptum quan- 
tum possesaum has no application. It is not 
the only right of this class — analogous to 
an easement and yet not strictly an ease- 

(2) (1878) 7 H. L. 697; 45 L. J. Oh. 638; 33 L. T. 513- 
24 W. R. 284. 

(31(1904) A. 0. 301; 73 L.J.P.C. 73; 91 L. T.106- 
53 W. R.385. 

■^ageof (ItsTOj ? fi.L.— [Bd.J — — 

tPag« of (1904) A, 
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ment. The right of support, that is to eay, 
the natural right of support as distinguish- 
ed from the easement of enhanced sup- 
port is another eianople. It is probtbly 
a confusion as to this that led the lower 
Courts in this case astray, . ^ 

Applying these principles, it follows 
that the plaintiff had absolute right to take 
the water and use it for irrigation of his 
property, for there is no complaint at the 
instance of a lower proprietor that too 
mueh has been taken, and he uses it for his 
own property alone. But then comes the 
Act, and although the plaintiff is within his 
rights in taking, yet on the hypothesis that 
the water comes from a river belonging to 
the Government, he is liable in cess unless 
he can have resort to the proviso. In Kandu- 
BdldsuTya Rovj v, S^CTCtdTy o'f Stdtc 
(the Urlam case) (4), which has been so 
often cited and so often commented cn, 
Lprd Parker puts the point quite clearly 
at page 17£* • • , u- 

“If for example, a riparam owner irrigates his 
land with water derived from a river or stream of 
which it can be truly said that it is a river or stream 
belonffing to the Government, a cess would appear 
to be leviable even though the Government had 
neverspent a single rupee in improving the source 
of supW If in order to avoid this result, reliance 
wer* placed on the first proviso, the question would 
arise whether it were possible to imply some en- 
iragement with the Government arising out of the 
natural or prescriptive right of the riparian owner. 

The case that Lora Parker is here put- 
ting is where there is no more than the 
naked fact that the laker of the water 
takes it in respect of either a natural cr 
of an easement right. Lord Parker did 
not go on to decide in terms the question 
he had raised. He did not do so because 
there was somethiug more to be consi- 
dered in the case before him, viz., the 
effect of thesanad arranged at the time 
of the Permanent Settlement. Nor does 
Kandukuri Balamrya Row v. Secretary of 
State (the Urlam care) (4) actually decide the 
present case, because the rights of the 
temindar in question were easement rights. 
The actual decision necessarily shows this, 
because the enjoyment was liruited by the 
size of the channels and cuts which brought 
the water Nevertheless in the present 
case their Lordships think that what was 
clearly laid down in that case decided the 
point It was obviously possible to argue 
that by engagement was meant an engage- 
ment which specially dealt with the supply 
claimed, but this argument was rejected. 

ai 41 Ind Car 98; A. I. R- 1917 P. 0. 42; 44 I. A. 
166- 40 M 886r33 M. L. J. 144; 22 M. L. T.,76; 15 A. 
T i 6«7- 21 C W. N. 1089; (1917) M. W. N.536; 19 
few L R. 75 iT6 L. W. 340: 2 P. L. W. 260; 26 O.L. 
J. > 91 (P. 0.) 
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On page 17S* Lord Parker says: 

“Their Lordships cannot accept the contention that 
the proviso applies only where there is an express con- 
tract that the supply to which the person claiming the 
protection of the proviso is entitled shall be free from 
anything in the nature of a future tax,” 

Ana then the judgment goes on, after a 
review of history as to the Permanent Settle- 
ment and an argument which need not be 
quoted, to find in terms that the Govern- 
ment aanad permanently fixing the jama 
for the property (which, it may be added, 
was accompained by the zemindar^s 
kabuliyat or counterpart engaging with 
Government for the payment of the per- 
manently settled jama) may be such an 
engagement, though it makes no mention 
of water rights. In other words, if the 
water rights claimed are within the property 
which was, so to speak, enfranchised by the 
jama fixed at the Permanent Settlement, then 
the sxnad which fixed the jama is an enga* 
gament within the meaning of the Act, Of 
course, the Permanent Settlement was dealing 
with the Government right to a payment 
which repreeeiited and replaced the mel a- 
ram of more ancient times, but the test is 
the same as the test which would be appli- 
ed to a conversance. In a conveyanca you 
ask vs bat passed, lu the case of the Per* 
manent Settlement you ask what was the 
extent of the property that was settled. In 
the Kandukurya Balsuri Row v. Secretary of 
State (Urlam case) (4)the water rights in ques- 
tion passed because they were existing 
water rights enjoyed by way of easement at 
the time of the settlement. Here what 
passed was the property, and the property, 
being liparian, had inherent in it without 
special mention the riparian rights. While 
it must be understood that their Lordships 
must not be held to concur in each and 
all of the expressions used in the judg- 
ment of the High Court, they are of opin- 
ion that the result arrived at by them was 

^n observation is not out of place that, 
although it is well settled that an enact- 
ment cannot be cut down in its meaning 
by the preamble, yet it is at least satisfacto- 
ry to feel that the present judgment is in 
accordance with the express intention of the 
preamble when a judgment to the opposite 
eflect would have been a flagrant overstep- 
ping of it Their Lordships will humbly 
advise His Majesty to dismiss the appeal, 
with costs as between Solicitor and clienti 
in accordance with the terms upon which 
the Government obtained special leave to 
appeal in this case, , 

Appeal dismissed. 
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Muhammadan Law — Waltf, essentials of—Construc^ 
tions of grant— Valid objects— Some of objects in- 
valid, effect oZ—Sajjadanashin— Ground for removal 
— Sajjadanashin and mutawalli, distinction between 
— Court's powers to separate offices of mutawalli and 
sajjadanashin — Civil Procedure Code (Act V of 
1908), s 92 — 'Trust and trustees,' meaning of — 'Public , 
meaning of— Trust not admitted— Application of 
section — Necessary parties in suit under section — 
Suit for removal of trustees, maintainability of. 

In determining whether or not a particular grant 
is a wakf it is not of much importance to see 
in whose name the grant is made. The crucial 
question is always for what purpose the grant is 
made. 

In order to interpret a document and to determine 
whether or not the property granted to an indiyidual 
by name is wakf it is necessary to refer to the cus- 
tomary use of the income of the jiroperty. [p. 420, 
col. 2.] 

The term 'wakf literally means detention or stoppage 
and the legal meaning ot it according to the Hanafi 
School of Muhammadan Law is the extinction of the 
proprietor’s ownership in the thing dedicated and its 
detention in the implied ownership of God in such 
a manner that the profits may revert to and be ap- 
plied for the benefit of mankind, [p. 420, col. l.J 

The requirement of a valid wakf is a substantial 
dedication of the usufruct of the property to charit- 
able, religious or good purposes within the meaning 
of Muhammadan Law, no particular form is necessary 
for creating a wakf, A wakf may be construed from 
Royal grants of property made in favour of in- 
dividual persons as long as it is for a perpetual 
religious charitable or good purposes. The dedicator 
need not use the word wakf at all or may not formal- 
ly transfer the property to the ownership of God and 
the appropriation of property to pious and charitable 
purposes would suffice to constitute a wakf, A grant 
to an individual heritable by his descendants may be 
a wakf. If there is a substantial dedication to a 
valid object it will not cease to be a wakf because 
some objects are mentioned which are not legal objects 
otwakf. The wakf will be valid and the whole in- 
come will be devoted to for the valid purposes. The 
expenses over the drum-beaters, casual visitors and 
maintenance of the sajjadanashin of a khankah and his 
heirs are objects of a valid trust. The essentials of 
a valid wakf are: (1) an appropriator must destine the 
ultimate application of the income to the objects not 
liable to become extinct ; y2) the appropriation must 
be at once complete; (3) there must be no stipulation 
in the wakf for sale o^ property and expenditure of 
the price on the appropriator ’s necessities ; (4) per- 
petuity must be a necessary condition, [p. 420, col. 
2; p. 421, col. 2,] 

A present to a dead man cannot by any stretch of 
imagination be construed to mean a personal grant 
to the successor of the saint, [p. 42.% col. 1.] 

A khankah is a monastery or religious institution 
where darveshes and seekers of truth congregate 
for religious instructions and devotional exercises. 


professing esoteric belief, whose teachings and per- 
sonal sanctity have attracted disciples whom he 
initiates into his doctrine. A khankah is usually under 
the governance of a sajjadanashin who not only acts 
as mutawalli or manager of the institution and of the 
adjoining mosques, but also as the spiritual preceptor 
of the adherents. The founder is generally the tot 
sajjadanashin and after his death the spiritual 
(sil silla) is extended by succession of sajjadanashxns. 
Generally members of his family chosen bv him or 
according to the directions given by him in his life- 
time or selected by the faqirs and murids are formal- 
ly installed, [p. 423, col. 2.] 

An assignment of income does not always mean Ail 
assignment of corpus. All depends upon the teriha 
of the grant and its construction, [p. 428, col 1.] 

Though the partition of the endowment itself is 
illegal, distribution of profits arising from it is 
legal. LP* ^29, col. 1.] -j • j 

The usage can be taken into consideration m decid- 
ing whether there is a trust, [p. 430, col. 2.] 

The words ‘trust’ and ‘trustees’ in s. 92, Civil Proce- 
dure Code, have been used in their ordinary sense 
and not in any technical sense as used in English Law 
or in the technical sense in which the word wakf da 
used in Muhammadan Law. Section 92 contemplates 
that there is a property burdened with obligations 
for purposes of a charitable or religious nature. It 
will apply in all cases whether wakf or not where 
there is a clear indication that there is an obligation 
annsxed to the property in favour of religious or 
charitable objects of a public nature, [p. 431, col. 

^A trust in the sense of an obligation attached 
to the ownership of property is known to and recognis* 
ed by Muhammadan Law. [ibid,] 

The distinction between an English trust for charit- 
able and religious purposes and a wakf under Muham- 
madan Law is more historical than legal. Different 
systems of law have different explanations as to the 
legal ownership of a property dedicated for public, 
religious or charitable purposes. English law re- 
coguiaes two estates one legal and another equitablok 
Imam Abu Haneefa holds the ownership continuing 
in the appropriator, his two disciples hold the owner- 
ship to be in God, Shias in the beneficiaries and the 
Hindus in the idol. But whatever may be the differ- 
ence in the conception of the legal ownership of the 
property there is no difference whatsoever that the 
beneficiaries have aright in the property which the 
Courts will enforce. The distinction of legal and 
equitable estate is of no consequence. Ihe same 
Courts exercise both jurisdictions. The difference in 
the law of trust and wakf as to the transferability or 
otherwise of the property is also due to this difference 
in the conception of ownership of the property. As 
under English law the legal ownership is vested in 
a human being he can transfer it subject to the obliga- 
tions placed upon it. Under the Muhammadan Law 
while the ownership is vested in God the mutawalli 
is Ilis manager; he cannot transfer the corpus 
of the property. A wakf in the terms of English 
Law is a trust and the legal ownership is vest- 
ed in God and the equitable ownership in the 
cesti que trust, and as nobody can transfer the prop- 
erty vested in God the wakfs are not transferable, 
Ip 431, col. 1.] 

A person who himself comes in possession of prop- 
erties as trustee cannot take up the position that they 
are his private properties, [p. 434, col. 1.] 

The word ‘public’ iu s. 92, Civil Procedure Code, 
means a section of the nublic and it is beyond dis- 
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nd for distribution of aims and charities etc. are 

bjects of a public nature within the meaning of the 
section, [p. 434, col. l.J 

In a suit under s. Civil Procedure Code, only 
the trustee is a necessary party, [p. 434, col. 2.] 

Section 92, Civil Procedure Code, applies even 
when the trust is not admitted and the very existence 
of the trust is in dispute, [ibid ] 

Where there is a breach of trust a suit for declara- 
tion that there is a trust and for the preparation of 
a scheme or removal of the trustees is maintainable 
only under s. 92, Civil Procedure Code^ [p. 434, col. 
2 .] 

A sajjadanashin can be removed where a proper 
case is made out against him for such removal. Cases 
of mismanagement or in capacity will not ordinarily 
be sufficient to remove a sajjadanashin as distinct 
from the managership of the property. It must be 
shown that the man is not only incompetent to manage 
the property but that he is of such a low morality 
that his continuance as the superior head of the 
sacred shrines and institutions is repugnant and un- 
desirable. [p. 435, cols. 1 & 2.] 

Even if the office of the sajjadanashin and that of 
the manager have been held by one and the same 
person since the creation of the trust, if the Court 
hnds that the present incumbent is unfit to continue 
as manager though quite worthy to be sajjadanashin 
it is not bound to follow either the terms of the grant, 
if any, or the usage which has been in force so far. [p. 
437, col. 1.] 

Courts will not apply the principle governing the 
case of a mutawalli to a sajjadanashin. By him the 
spiritual line of the founder is continued. People 
become his disciple mostly not so much on account of 
his personal qualifications but on account of the fact 
that by becoming his disciple they will connect them- 
eelves in a spiritual link with the founder saint, [p. 
435, col. 1.] 

A sajjadanashin is not a mutawalli and his powers 
of expenditure are wide and as long as he keeps up 
the institution in a fairly decent condition he is not 
accountable to anybody, [p. 437, col. 1.] 

First Appeal against the decision of the 
District Judge, Mongbyr, dated the 
15!th May, iy28. 

Sir Abdul Rahim (with him Messrs. Hasan 
Jan, A. A. Syed, Syed Hasan, Gholam 
Muhammad and H. R. Kazmi), lot the Ap- 
pellant. 

Mr. Khurshaid Husnain (with him Messrs. 
Muhammad Hafiz, Syed Ali Khan, A. H. 
Fakhruddin, Amir Ali Khan Warzi, Syed 
NaimulHaq, Ali Saghir and Ahmad Reza), 
for the Kespondent. 

Khtvala Mohamad Noop, J.— This 
appeal arises out of a suit instituted with 
the previous sanction of the Legal Re- 
membrancer under s. 92 of the Oivil Pro- 
cedure Code and relates to the properties 
mentioned in schedules 1 a and I & of the 
plaint commonly known as the Maulanagar 
/c/ian/ra/i estate, on the allegation that they 
are pnblio trust properties and is for their 
declaration as such with a prayer that a 
sebenae be prepared for their management 
and for the removal of the defendant from 
(lis office of sajjadanashin and manager 


and, finally, for a declaration that a sub* 
stantisl part of their income is to be spent 
upon public, religious and charitable 
objects. 

Maulanrgsr estate bas its origin from a 
Mobsir maoan Saint Shah Nsjimuddin alias 
Sbsb Maula who settled in tbe locality 
sometime in tbe latter part of the seven- 
teenth or in tbe earlier part of the eigh- 
teenth centuiy A. D. This saint seems to 
have ettiected the attention of the ruler of 
Bengal end a grant of Pargana Abbaipur 
was made to him. This grant is not avail- 
able ncr its exact date is known, but its 
terms can fairly be gathered from a sab- 
sequent grsnt or lanad relating to this 
very pargana in favour of bbah Qholam 
Maula, the eucceseor of Shah Najimuddin. 
By the sanad dated the 22Dd Jama deus- 
sani llCl A H. (1748) Nawab Alivardi 
Kbsn, the Governor of Bengal, made or 
confirmed a grant of Abdaipur to Sbah 
Qholam Maula wbr, it is said, x&a the wife's 
brother cf Shah Najimuddin— a fact 
which has been accepted by thecompiler 
of the Gazetteer of tbe District of Mon- 
gbyr. Two copies (or copies of copies) 
of this sanad are on the record. A com- 
plete copy bps been filed by the plaintiff 
(Ex. LO) aid an inccmplete cne (Ex. V) by 
the defendant. They are in the form of an 
order to the Revenue OflScer of the State 
(motasa ddis ef r.) Leav in g aeid e the controver- 
sial words of the sanad for the present it 
recites that the entire pargana aforesaid (Far- 
pana Abbaipur Saikar Mongbyr in the pro- 
vince of Bihar) had been from before granted 
revenue-free (i) for defraying the expenses 
of the drum-beaters appointed by Huzur 
(the Nawab himself) and for the casual 
visitors to the Moulanagar khankah and as 
madadmash (maintenance) of the holy saint 
Haziat Sbah Najimuddin Ali deceased. It 
then proceeds that having regard to the 
rights (or claims) of the Great Divine Shah 
Qholam Meula sajjadanashin (successor) of 
tbe deceased saint the grant as per detail is 
confirmed in the name of tbe Great Sheikh 
Muhammad Bhek, a servant of the said 
Sbah 

*‘It is proper that you (meaning the Revenue Officer 
of the pargana) should consider that the entire 
pargana aforesaid is granted revenue-free for defray- 
ing the expenses of the casual visitors to the Moula- 
nagar khankah and the drum-beaters appointed by 
Huzur and madadmash (maintenance) to Shah 
Ghulam Moula descendable to the children etc. etc.” 

Then cemes the details of the properties 
and again the terms of tbe grant are 
practically repeated. 

This giant was by a sanad dated the 11th 
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of March 1791 (Ex. U) in favour of the 
descendants of Shah Qholam Moula 
confirmed by the East ladia Oompany when 
they took over the Diwani of Bengal, Bihar 
and Orissa. It appears that (the exact date 
is not known) another grant consisting of 
Mnstafanagar etc. was made in istamrari 
mukarrari settlement to Shah Gtiolam 
Moula by the Governor of Bengal under the 
seal of Raja Sitab Rii. This was also 
confirmed by the East India Oompany 
under a sanad dated the 7th of February 
1787 granted to the aforesaid persons. 
This recites that Mustafanagar and 
Murtazanagar etc. were given in istamrari 
mukarrari to Shah Gholam Moula for 
defraying the expenses of the students, the 
faqirs (beggars) and the casual visitors of 
Moulansgar khankah and confirms and 
enjoins tnat the said persons should make 
proper cultivation of the said villages and, 
after payment of the istamrari mukarrari 
jama, should utilize the entire jama in 
defraying the expenses of the causal 
visitors, students etc. The revenue free 
property of Pargana Abhaipur and the 
mukarrari istimrari of Mustafanagar etc,, 
and their appurtenances are the subject- 
matter of the present litigation. 

The suit was instituted by five plaintiffs, 
but subsequently nine Muhammadans of 
Moulanagar with the sanction of the Legal 
Remembrancer were added as plaintiffs. 
Four of the latter subsequently withdrew 
from the suit and the remaining ten 
proceeded with it. The plaintiff's case is 
that the properties described above, namely, 
Pargana Abhaipur and villages Mustaf- 
anagarand Murtazanagar etc., are endowed 
properties and constitute a trust for public 
purposes of a religious and charitable nature 
and that a substantial part of their income 
should be spent towards such object. They 
allege that according to the custom pre- 
vailing in this trust the properties are 
managed by sajjadanashins and that on the 
death of a sajjadanashin his successor is 
elected by the maintenance-holders who are 
by courtesy called share-holders. The 
sajjadanashin is to spend suitable amounts 
on the religious and charitable objects of 
the trust and to distribute the balance 
among the descendants of Shah Gdolam 
Moula called by courtesy share holders; and 
according to the same custom, the 
sajjadanashin on his installation is to 
^ecutean ekrarnama binding himself to 
carry out the objects of the trust and, as its 
counterpart, the electors execute a 
mahzarnama describing the duties of the 


sajjadanashin and the manner in which he 
is to carry them out. The plaint goes on to 
say that in pursuance of this custom tbe 
last sajjadanashin wsa Shah Sami Ahmad, 
that up to bis time visitors were looked 
after and a madrassa was kept up and in 
short the trust was fairly well-managed. 
On his death in 1913, however, the defend- 
ant was elected sajjadanashin, though with 
some demur. He has avoided the execution 
of the customary ekrarnama and he 
committed various acts of malfeasance and 
misfeasance. Consequently in October 
1922 with the previous sanction of the Legal 
Remembrancer a suit was instituted lor his 
removal. In that suit the defendant denied 
the existence of wakf but later on the 
matter was compromised out of Oourt and 
on the petition of both the parties the suit 
was dismissed without costs on the 22nd of 
June 1923, the defendant having executed 
an ekrarnama on the 21st of June 1923. 
The terms of this ekrarnama are given 
in detail in the plaint. It is alleged now 
that subsequently the defendant started 
committing acts of mismanagement and 
breaches of trust and has even gone the 
length of cancelling the ekrarnama 
executed by him on the 2i8t of J une 1923 
On these grounds the plaintiffs seek the 
removal of the defendant from the 
sajjadanashinship of the khankah and estate 
and ask for preparation of a scheme for 
their management. 

In the written statement the defendant 
controverts almost all the allegations of the 

E laint and on the pleadings the learned 
dstrict Judge framed nine issues and 
decided all in favour of the plaintiff. He 
has passed a decree removing the defend- 
ant. directing the full discovery of the trust 
estate and the taking of its account from the 
defendant, declaring that the public, 
charitable and religious objects are a first 
charge on the estate and directing the 
preparation of a scheme for carrying out of 
the objects of the trust. He has appointed 
a Receiver to take charge of the properties 
pending preparation of the scheme and the 
appointment of a manager or sajjadanashin. 
The defendant has appealed. 

Sir Abdur Rahim appearing on his behalf 
has confined himself to Issues Nos. I, 5 and 
6 as framed by the learned District Judge. 

“Issue No. 1.— Is the suit maintainable? 

Issue No. 5. — Is the subject-matter of the suit a trust 
property as contemplated by s. 92 of the Civil Proc(‘- 
dure Code? 

Issue No. 6— Has the defendant been guilty ut 
charges, sot out in para, 22 of the i)lainton any breach 
of trust or neglect of dnties and is he or not a lit and 
proper person to hold charge of the trust properties? 
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The fifth iesue is the main issue in the 
case and I take it up first. Sir Abdur 
Kahim contends that the property in suit is 
neither a wakf under Muhammadan Law nor 
a trust under the English law. The 
term 'wakf literally means ‘deten- 
tion or stoppage’ and the legal meaning 
of wakf according to accepted doc- 
trine of the Hanafi School is the ex- 
tinction of the proprietor’s ownership in 
the thing dedicated and its detention in 
the implied ownership of God in such 
a manner that the profits may revert 
to and be applied for the benefit of 
mankind. 

The earliest decision on the quetticn 
is Kulb AH Hussain v. Syf AH (1). There 
the Court had to construe a Royal grant 
enjoining that Mama Bishunpur should 
be exempted from the payment of revenue, 
that the profits arising from its land should 
be applied to the support of religious 
mendicants and students and the repairs 
of mosques and other public edifices, and 
that the general superintendence of its 
resources should be confided to one 
Darvesh Hussain and should remain vested 
in him, his heirs and successors. The 
Saddar Diwani Adawlut basing its deci- 
sion upon the opinion of its law ofiBcers 
held this to te a wakf. The law ofiScers 
declared that the appropriation of land or 
other property to pious and charitable 
purposes is sufficient to constitute a wakf 
without the express use of that term in the 
grant. The grant was again in iesue in 
the case of Asheerooddeen v. Sreemutty 
Drobo Mayee (2) and was found to be a 
wakf. See also the Sasaram case, Quadira 
V. Shah Kabeer Oodden Ahmud (3). The 
second of the two grants which formed 
the subject-matter of that case is an order 
on the Revenue Officers (as in the present 
case, in the following terms 

“grunted as inam aUimgha free from all charges 
to bhah Quamooddoon for the supijort of travellers 

^....Lct the Imperial Ollicers constantly re- 

mon^cring this order Icfivethe above grants in his 
and hia children s possession from generation after 
generation. 

In this case the grant was to Shah 
Quamuddin by name and not by virtue 
of his holding any oflSlce, to him and 
his children, heirs and successors for the 
support of travellers etc. The words uFed 
are ^^warid sadir^' as in the grant which 
is the subject-matter of the present liti- 
gation. Thus the only difference between 

(1) 2 Sel. Rep. (S. D. A. Bong.) 139. 

(2) 25 W.R.557. 

(3) t Oel, Rep. (8, D, A, Btng) 344t 


the grant in the Sasaram case and this 
grant is that there is a clear mention of 
a provision for the maintenance of the 
grantee and his descendants. The effect 
of this case is to lay down that a grant 
to an individual, heritable by his des- 
cendants, may be a wakf in spite of the 
fact that the word wakf is not mentioned 
and that there is no transfer of the 
property to God. The Muftis^ while deal- 
ing with the firman which I have quoted 
above, expressed their views in the follow- 
ing terms. — 

“We infer from the purport of the second firman 
that Sheikh Quamuddin is the grantee and the 
travellers are mentioned, because many such alight 
at a Sheikh's house aud become a burden on nis 
hospitality. Whereas then Sheikh Quamuddin is 
a determinate grantee, the intent of the grantor is 
the creation of a proprietary right in him by that 
permanent grant and not a wakf.'" 

This is exactly the contentiou of Sir 
Abdur Rahim before us. He argues that 
as the travellers aud others used to visit 
Shah Najimuddin and Shah Qholam Moula, 
the grantor made a grant to them per- 
sonally in order to enable them to meet 
the expenses. When the case was referred 
to Kazi-ul-kazsat, he gave as his opinion 
that ‘there were some expressions in 
particular firmans which might be con- 
sidered as conveying a gifi with certain 
stipulations for the repair of the khankah 
and support of the poor and others which 
Bupportfd the construction of their being 
a grant of wakf. Then comes a very im- 
portant passage: “In cases of such per- 
plexity’’, he declared, “reference shonld be 
had to the custom of the country and 
the question should be decided by the 
sense attached by common usage to the 
expressions.” Inj other words, the opinion 
was that in order to interpret a document 
rnd to decide whether the property 
granted to an individual by came is or 
is not wakf, it is necessary to refer to 
the cuFtomary use of the income of the 
property. The Sasaram wakf came up 
again for consideration before (ho Privy 
Council in Jewan Dass Sahoo v. Shah 
Kabirooddeen (4). Their Lordships con- 
strued the grant and held that the word 
*altumgha' or ‘altumgha inam' used in the 
Royal grant does not by itself convey an 
absolute proprietary right to the grantee 
where from the general tenor of the grant 
it is to be inferred that a wakf or endow- 
ment to religious and charitable osea 
was intended ; and that it is not so 
necessary to consider the words used in 

(4)111. 1. A 390) e W4 B.3; 1 eather 100. 
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the grant as to find out what the inten- 
tion of the grantor was. When I come 
to consider the various documents pro- 
duced in this case I shall show from the 
grants that the grantor intended that at 
least a substantial portion of the income of 
the property, if not the whole of it, should 
be devoted to public, charitable and 
religious purposes. Sir Abdur Rahim 
relies upon the decision in Kuneez Fatima 
V. SahebaJan (5). In this case there was 
the sanad as usual addressed to the mut- 
saddiSf chowdhuries and kanungots of 
Pargana Bhagalpur. The grantee had a 
large family to support and had to defray 
the expenses of a khankah for travellers 
and benighted students etc., and in con- 
sideration of this the village was given to 
him at a fixed annual jama of Rs. 896. 
It was found as a fact that the property 
had never been considered as endowed 
by any of the descendants of the original 
grantee and was not wakf» In this case 
the grant was made in favour of an in- 
dividual and recited that the grantee had 
to meet certain expenses and, therefore, 
the grant was being made ; it was clearly 
a case in which the expenses incurred 
by the grantee were motives for making 
the grant and the treatment of the prop- 
erty as private was considered as a ground 
for holding the property not to be a wakf. 
The next case to be considered is the 
decision in Muthu Kana Ana Ramanadhan 
Chettiar v. Vava Levvai Marakayar (6), 
which was modified by the Privy Council: 
Mutu K, A. Ramanadan Chettiar v, Vaza 
Levvai Marakayar (7). The High Court 
as well as the Privy Council held that the 
test whether a deed was or was not valid as 
wakf was to see if the efiect of the deed 
was to give th# property substantially to 
charitable uses. Then the J udicial Com- 


mitee observed that in that case though 
the sum devoted to the charities was not 
large for the present, it was abundant for 
their need; and that the dominating pur- 
pose and the intention of the grantor in 
executing the deed was to provide for those 
charities. In the case of Abdul Rahim v. 
Narayan Das Aurora (8), their Lordships 
(5) 8 W. R. 313. 

6 Ind. 0 * 8 . 1; 34 M. 12; (1910) M. W. N. 180; 20 
M. L. J. 254; 8 M. L. T. 16. 

T Gas. 235; 40 M. 118; 32 M. L. J. 101; 15 A. 

N. 180; 25 0. L. J. 
224; 21 M. L. T. 215; 2l O. W.N. 521; 1 P. L. W. 394; 
19 Bom. L. R. 401; 44 1. A. 21 (P. 0.). 
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of the Privy Oouncil had to coosider the 
question of a wakf in which there were 
severable provisions for substantial reli< 
gious purposes and for the benefit of the 
settlor’s family. The dedication was held 
to be a wakf in spite of tbe fact that there 
were some provisions for the maintenance 
of the family of the dedicator himself. 

Another case is Paifa Pat v. Ata Ullah 
Khan (9), where their Lordships held that 
the wakf is not necessarily bad because of 
auxiliary provisions made therein by the 
settlor for tbe maintenance of himself and 
his dependants. But it was held that if 
the bulk of the income is settled on the line 
of one’s own descendants and need only go 
to charity on failure of any such line — an 
event which might be definitely postponed 
— and tbe settlor’s real purpose is to make 
a family settlement, there can be no sub- 
stantial dedication of tbe property to 
charity and the wakf would in consequence 
be invalid. In consequence of the passing 
of Act VI of 1913 and Act XXXII of 1930 
the last view is no longer law, but this cise 
is an authority for the proposition that a 
‘substantial dedication to charity is sufiScient 
to validate a wakf.' 

The following principles seem to me 
to emerge from the above cases : the re- 
quirement of a valid wakf is a substantial 
dedication of the usufruct of the property 
to charitable, religious or good purposes 
as understood in the Muhammadan law ; 
no particular form is necessary ; a wakf 
may be construed from Royal grants of 
properties made in favour of iudividual 
persons as long as it was for a perpetual, 
religious, charitable or good ipurposes. 
The dedicator need not use the word wakf 
at all or may not formally transfer the pro- 
perties to the ownership of Ood. If there 
is a substantial dedication to a valid 
object, it will not cease to be a tuakf because 
some objects are meutioued which are not 
legal objects of wakf. 

This being the law let us examine whe- 
ther the properties in question are wakf. 
The earliest document available is Ex. 50, 
a copy of a grant by Alivardi Khan to 
Qbulam Bhek, a servant of Shah Gholam 
Moula. At the top of this copy there are 
words the reading and meaning of which 
have been the subject-matter of controversy 
before us. The appellants would read 


(9) 103 Ind. Cas. 51S; 8 

p n 


P. 


L. T. 699; A. I. R. 1927 
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them as 'naquUMoula Karim' and contend 
that the first word *naqul' means a copy. 
This according to the appellants is no part 
of the contents of the grant. They con- 
tend that the copyist started with this 
heading in order to indicate that it was a 
copy of a copy. They would take the sub- 
sequent two words *Moula Karim' to indi- 
cate the name of the grantee. The respon- 
dents contend that the words are "Bafazal 
Uoula Karim" meaning “by the grace of 
the Master, the benefactor” and that as the 
Governor of Bengal was creating a watf, 
and dedicating the property to God, he 
invoked His blessings. In my opinion it is 
not at all necessary to decide this contro- 
versial question. The reading of the first 
word may be either “naqul" or "bafazal". 
Most probably it is "naqul" (copy) indicat- 
ing that it is being copied from a copy and 
the next words "Moula Karim" may be the 
invoking of God. It has been the practice 
even up till recent times (though now 
rarely) in writing anything even private 
letters, to begin with the name of God. 
This does not indicate anything. Muham- 
madans call the deity by various names 
which are about one hundred in number. 
They are called t«im tafmt (the names of 
the attributes of God) as distinguished 
from isim zat (the name of the parson of 
God). The word Allah meaning God is the 
name of the person of God. All other 
names are the names of His attributes : as 
for instance Rahim merciful, Ghafar 
forgiver and so on. The word “Moula 
Karim" literally means ‘ Master the bene- 
factor." Among other names the word 
“Moula" has particularly been used here 
having regard to the name of the man in 
whose favour the grant was being made. 
A similar thing will be found in Bx. 30. 
At the top of it is the word “Howal quadir" 
meaning ‘He is the powerful’ namely the 
Deity. But this particular attribute of God 
(that is, Quadir Powerful) has obviously 
been used in consideration of the name of 
the saint in whose sipiritual line the writer 
of the document was i. s , Sheikh Abdur 
Qiadir Jilani, the famous saint of Bagdad; 
(see the evidence of the defendant Shah 
Muhammad Kazim). Tois choosing of a 
particular attribute of God to indicate God 
Himself is sometimes done according to the 
occasion when that name is being used. I 
am, therefore, of opinion that the word 
“Moula Karim" at the top of the document 
refejs to God but is merely formal, the 
epithet being ohoeen in consideration of the 
name of the man who was the ostensible 


grantee. This does not help either the 
plaintiff or the defendant. There are, 
however, later on the words, 'nazar Moula 
Karim' which mean offering or present to 
Moula Karim. The oflBcial translator has 
not translated the word 'Moula Karim and 
their translation was again a subject-matter 
of controversy between the parties. The 
appellant contends that it is the name of 
the grantee in whose favour the grant was 
being made and according to the respond- 
ent it means God. Its literal meaning is 
“Master the benefactor.” I shall discuss 
this later on. Leaving aside these con- 
troversial meanings of some words the grant 
says : — 

“Whereas the entire pargana aforesaid (Pargana 
Abhaipur) has been from before granted revenue- 
free as nazar (present) (tom) for defraying the ex- 
penses of the drum-beaters appointed by the Huzur 
(i e. the Oeveraor himself) and of the casual visitors 
to the Moulanagar khankah and madad mash (help for 
livelihood) to the only saint ITazrat Shah Najimud din 
Ali deceased, now having regard to the rights (or 
claims) of the Great Divine Shah Gliolam^ Moula 
Sajjadanashin (successor) of the deceased saint, the 
grant as per detail is confirmed in the name of the 
Great Sheikh Muhammad Bhek, a servant of the said 
Shah.” 

Having found the translation of this 
grant in the paper book to be unsatisfactory, 
we directed a re-tranelation by the Head 
translator. Copies of this were supplied to 
the parties and one is attached to this 
judgment and the case has been argued on 
its bssis. The word torn was obviously 
''Moula Karim'\ This is clear from the 
use of this word later on in the description 
and in some subsequent rubkars The 
grant is addressed to the Revenue OflScers 
of the Pargana Abhaipur. it is obvious by 
reading the grant as a whole that before 
this grant this very pargana had been 
given in revenue-free grant to Shah Najim* 
uddin Ali. It is immaterial whether the 
words used in the description ‘na^ar Moula 
Karim\ refer to Shah Najimuddin, who was 
admittedly called Shah Moula also, or 
indicate a present to God. As I have said, 
to constitute a wakf it is not necessary that 
the property should specifically be made 
over to God. On the other hand a grant 
to a person may be wakf. The learned 
District Judge thought that an epithet 
applicable to the Deity could not have been 
applied to a human being however saintly 
he might be and that view is in accord 
with strict Islamic ideas, but the fact ^ is 
that in course of time these exclusive 
attributes of God have conae to be applied 
to human beings of high and saintly 
characters for instance Hazeat Alii son-in 
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law of the Prophet is called Moula All 
indicating that he is the master of all. In 
my opinion the words 'nazar Moula Karim' 
are not used in respect of the grant which 
was then being made by this document to 
Shah Gholam Moula. It says that the prop- 
erty was from before "nazar Moula Karim" 
i. e., a present to Moula Karim. The grant 
in question (Ex. 50) is a confirmation or 
renewal of a grant which had been made 
previously to the predecessor of Shah 
Gholam Moula, namely, to Shah Najimud- 
din. As I have said it is not of much 
importance as the case-law indicates in 
whose name the grant is made. The ques- 
tion always is, for what purpose the grant 
is made ? This document shows that prior 
to this grant there was a khankah at Mou- 
lanagar that drum-beaters were deputed 
by the Governor at that khankah and that 
the grant was made to Shah Najimuddin 
for the purposes of maintaining these drum- 
beaters who were deputed by the Governor 
and for the expenses of the casual visitors to 
the khankah and tor the maintenance of the 
saint himself. The question arises, whether 
a grant like this is or is not a wak/ ? 

The points for consideration are : 

(1) Was this a grant to the institution 
namely, to the khankah of Moulanagar, or 
was it a grant to Shah Gholam Moula 
personally ? 

(i) Is the expenditure mentioned in the 
grant simply a rooital of the motive for 
making the grant or is it the object of the 
grant ? 

(3) Are the objects fit ones for a valid 
wakf under the Muhammadan Law ? 

(4) Does the grant fulfil the require- 
ments of a valid wak/ under the Muham- 
madan Law . 

I have already mentioned that the grant 
starts with a recital that 

stitutiou or por- been from before a re- 
sonal to Shall venue-fiee grant as 
Oholam Moula. nazar (torn) and I have 
held that the portion torn 
was certainly 'Moula Karim'. I have no 
doubt also that the property in question 
has been described as ‘Nazar Moula Karim' 
that is, a present to Moula Kicim. It is to, 
be noted Jthatjthe'sanad recites that at the 
time of this grant Shah Najimuddin was 
dead. Ifi.the words refer to him, then it 
me.ans that the property was being present- 
ed to the deceased saint. Nsw a present to 
a dead man cannot by any stretch of 
imagination be^construed to mean a per- 
sonal grant to the sucoessor of the saint. 


t>. ABt BiQHlB. 

In the case of Sujjatia Muhamad Yusuf v- 
Shaw Habit (lO;, there was a grant to a 
living saint Hazrat Khaja Rahamtulla as » 
present to the Prophet Muhammad for the 
purpose of feeding the poor and xt tvM 
never contended that it was not a vaud 
wakf or that it was a personal grant to the 
saint. Therefore in my opinion whether 
the words ‘Moula Karim' refer to ^ah 
Najimuddin who was then dead or to God^ 
they in no way indicate a personal grant to 
Shah Gholam Moula. As to the nature of a 
khankah and the position ot a sajjadanathvx 
they have been referred to in various deci- 
sions ; see Vidya Varuthi Thxrtha v. Balu- 
swami Aiyar{a), Piran Bibi y. AbdooL 
Karim (12) and Mohiuddin v. SaytaudJtn 

(13) and are fully described in Amir Alia 
Muhammadan Law Vol. 1. 

In Muhammad Hamid v. Mean Mahmud 

(14) , Lord Gave, in delivering the jitogment 
of their Lordships of the Privy Council, 
observed that the khankah is a monas- 
tery or religious institution where 
darveshes and seekers of truth congre- 
gate for religious instructions and devo- 
tional exercises. It has generally been 
founded by a darvesh or a sufi professing 
esoteric belief whose teachings and per- 
sonal sanctity have attracted disciples whom 
he initiates into his doctrine. After* 
his death he is often revered as a saint. A 
khankah is usually under the governance, 
of a sajjadanashin (the one seated on the 
prayer mat) who not only acts as mutawallt 
or mareg^r of the institution and of the. 
adjoining mosques, but also m the spiritual 
preceptor of the adherents. The founder is 
generally the first sajjadanashin and aftw 
his death the spiritual line {ml stUa) is* 
extended by succsssion of sajjadanasni^.- 
Generally members of his family chosen by 
him or according to the directions given 
by him in his life-time or selected by th» 
'faqiTs ftnd tnuf^ids wo form&lly instslted. 

Now it will be noticad t^at the grant now 
in question was made to Shah 
Moula describing him as sajjadanashin of 
the deceased saint Shah Najimuddin. In 


(11) 65 Ind. Cas. 161 ; 3 P.L.T 245;a921) M. W. N • 
Vivr I I *ti6-41M 831: 3 U. P. L. K. (r. (J.) 

f w M M L. T, 66; 48 I. A. 302; 26 C. W 
24^. L. K. 629;’20’a. L. J. 497; A.I.R, 
122 P’ 0. 123^P. 0.). 

(12) 19 0. 203. 

I{?77°nr0as. 1009; 50 I. A 92. A I R. 1922 
O. 384; 44 M. L.. J. 149; 32 M. L T. 52; 27 N-, 

01- 4 Li, 15; 25 Bom. L. R. 660; 38 0. L. J. 231, I P. 
V.’r.,1923(P. 0:). 
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fact it is a renewal of the grant which had 
already been made to Shah Najimuddin; 
the property is the same, the purposes of 
the grant are the same and the expendi- 
tures mentioned are the same. Under the 
circumstances on the grant itself it cannot 
but be held that the grant was being made 
to the institution and not the saint. 

Then it should be noticed that though 
the grant being made to Shah Qholam 
Moula, the actual grant is in the name of 
his servant Sheikh Qholam Bhek. The 
compiler of the Gazetteer, basing his in- 
formation on tradition says that Shah 
Qholam Moula did not like to take a grant 
for himself but agreed to take it if it was 
for charitable purposes. This tradition is 
certainly of some value and is admissible in 
evidence. 

Now as to the expenses mentioned in 
the grant itself, the order 
2. Is the expendi- jn which they are men- 
ture mentioned in 4.:^* « j 

the grant simply import- 

a recital of the BLce, Ihe nrst is the 
motWefor making item, dium>bester8 deput- 
the grant, or is it ed by Hmur i. e , the 
the object of grant? Qovernor himaelf. The 
tranelation of hlaubatnawaz as dium- 
beaters is in a way correct but requires a 
little explanation. 'Naubat' literally means 
‘turn’ and Nawaz means one who plays a 
mnsical instrument. In daje when striking 
clocks were not in vogue Kings and other 
big men used to employ drum-beatere to 
beat drum to [mark the time. There was 
also Naubat played on ceremonial and 
festive occasions; it was a paraphernalia 
of the King. Saints are treated as Kings 
of the spiritual world. The appellation 
‘Shah’ (which means King) is almost in* 
variably used before their names as is borne 
out from the eanad itself where the grantee 
and the deceesed saint were described as 
Shah Najimuddin and Shah Gholam Moula. 
The khankahs of these saints were treated 
by their successors and by the devotees as 
if they were King’s Courts and devotees 
provided for these institutions the para- 
phernalia of a King's Court. The "C/rc” 
i €., the anniversary of the death of the 
saints took the place of the ceremonials of 
a . Royal Court. .Accordingly in this sanad 
we find the Naubat Nawaz or drum-beaters 
were deputed by Nawab Aliverdi Khan 
hindjself and naturally the Nawab had to 
make provisions for their maintenance. It 
cannot, therefore, be said that this was an 
expenditure which Shah Najimuddin or 
Shah Gholam Moula were incurring 'them- 
pelves and it wap with a view to relieve 


them of this burden that this grant waa 

The next item of expenditure is ‘wand 
aadir'. Warid means incomer and aadir 
means outgoer. The two words taken to- 

f ether mean casual visitors or travellers. 

have described a khankah. When a 
fcAanfcah is established and the reputation 
of the saint presiding at it spreads far and 
wide, large number of persone come to visit 
him and to receive from him religious and 
esoteric teachings. Apart from these the 
institution becomes a shelter for wayfarers 
and forlorn and indigent travellers. It is 
absolutely impossible for the saint to pro- 
vide for their board and lodging. 
Ordinarily, unless there is a suflBcient 
income attached to the institution such 
people have to make their own provisions 
or go a'vay disappointed. Pious men with 
religious instincts have from time to time 
made provisions for these people. The 
word used in the eanad is "jehet" which 
means for the purpose of. It is the same 
word which has been used in the Basaram 
grant which had been the subject-matter 
of various decisions referred to above. 
Clearly the grant was for the purpose of 
the expenditures on these casual visitors 
and travellers and not as a motive to 
relieve the grantee from the expenses which 
he had been incurring. The words are 
“warid sadir khankah Moulanagar" (casual 
visitors to the khankah at Moulanagar,* 
and not casual visitore to the grantee. 

The next item is "madad math" to the 
grantee, namely, Shah Najimuddin or 
Shah Gholam Moula and his descendants. 
The question arises whether this was for 
the purpose of maintaining the grantee in 
bis individual and private capacity or in 
his capacity as sajjadanathin. Provision 
for a sajjadanashin is not a provision for 
the man, but for the institution. A khan- 
kah cannot exist and continue without a 
sajjadanathin. In other systems the per- 
eonsl expenditure of the head of such an 
institution has been curtailed to slnaost 
nothing by enjoining celibacy as for ins- 
tance in the case of Ohristian monasteries 
or Hindu maths and sangatt. But Islam pro- 
hibits celibacy and a saint with a family is 
the rule rather than an ex3eption. In 
these circumstances devotees and sdherents 
of the khankah have always made provi- 
sions for the maintenance of the tajjada- 
nashin and his family so that he may 
devote all bis time to imparting religious 
and spiritual instructions to bis disciples 
(uad be free from secular cares. A tajjada- 
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nashin is an integral part of the institution 
and the central figure so to speak therein. 
Its existence depends on his personality. 
In him is supposed to continue the spiritual 
line. Therefore, I would hold that the pro- 
vision for the maintenance of Shah Gholam 
Moula and his descendants was a provision 
for him as the head of the institution which 
he was then occupying as a sajjadanashin 
of Shah Najimuddin. It was a trust and 
not a personal grant. In the case of 
Mahomed Athar v. Ramjan Khan (15) the 
grant was described as madadmash (for the 
maintenance) of the mutawallL The learn- 
ed Judges held that it was a public 
endowment. Their Lordships observed as 
follows : 

“The expression madadmash has been defined in 
Mitra’s Tagore Law Lectures (1885) on the Land 
Law of Bengal as follows : madadmash grants are 
not uncommon in Bengal. They were made for 
religious purposes and as such are inalienable. The 
grants were in perpetuity. The distinction between 
madadmash and grants of similar nature known by 
other names is very little except as to the origin and 
use of the land." 

The grant in the case of Kulb Ali Hussain 
V, Syf Ali (1) was also described in the 
firman as the madadmash grant to Mullah 
Faquiruddin but it was nevertheless held 
to be a public endowment. This interpre- 
tation was put on the firman in the case of 
Asheerooddeen v. Sreemutty Drobo Moyee 
(2). In the case of Abdullah Sahib v. Hyder 
Beg (16) a grant to an individual who was 
servant of a mosque for the mosque was 
held to be public trust. I have already 
said that the grant was originally made to 
Shah Najimuddin. It was renewed not in 
favour of hie natural heir but in favour of 
his succesBordn-oflSce as sajjadanashin of 
the Moulanagar khankah. Part of the ex- 
penditures {Naubat Nawaz) was imposed 
upon the khankah by the grantor himself 
and the grantee Shah Qholam Moula is 
being described not in his individual 
capacity but as a successor (sajjadanashin). 
There is nothing in the grant from which 
it can be inferred that the expenditure 
mentioned therein represents a mere pious 
wish. I therefore hold that the objects 
of expenditure mentioned are the objects 
for carrying out which this grant was 
made. 

Sir Abdur Rahim has laid much stress 

3. Are the objects upon the fact that a pro- 
vision for naubat nawaz 
Muhammadan Law. ^drum-beaters) cannot be 
the 6 U 1 j ct- matter of a 
valid wakf. This is so if iJje a rum- beaters 

(15) 34 0.587. 

(16; 51 Ind. Om. 42; 10 L, W. 185. 


485 


4 Does the grant 
fulfil the require- 
ments of a valid 
wakf under the 
MuhammadanLair. 


are detached from the iostitutioo; such a 
provision by itself does not come within 
the Ecope of the Muhammadan Law. But 
1 have shown that the drum-beaters in this 
case are the drum-beaters attached to the 
khankah, and 1 have shown the object of 
having theno. They are the necessary 
paraphernalia of a khankah of some schools 
of eufis like an organ for a Christian 
Church. 1 have shown that according to 
the evidence of the defendant’s witness 
himself the drura-beaters perform an 
important functicn. 'Naubat' is played four 
times a day and on important cccasions. 
Admittedly, "warid sadir ” and “ntadad 
mash" for the sajjadanashin are valid 
objects of wagf, as well as maintenance of 
a khankah. 

In Jugatmoni Chowdrani v. Eomjani 
Bibee (17) the Calcutta High Court held 
the eeeentials of a valid 
■urkfto be these; an ap- 
iropriator must destine 
the ultimate application of 
the income to the ob- 
jects not liable to be- 
come extinct; secondly the appropriation 
must be at once complete; thirdly, there 
must be no stipulation in the wakf for sale 
of the property and expenditure of the 
price on the appropriator’s necessities; and 
fourthly, perpetuity must be a necessary 
condition. In my opinion all the condi- 
tions are fulfilled in the present case. Sir 
Abdur Bahim attacked this grant on the 
following grounds. He contended that in 
the grant in question there is no ultimate 
reversion to charity ; the property has not 
leen tied down and as the descendants of 
Shah Qholam Moula may become extinct 
or the khankah itBBli disappear the object 
is not a perpetual one. True it is that per- 
petuity is a necessary condition; but 
according to the acknowledged and accept- 
ed view it is not necessary to mention it at 
the time of the dedication: in other words, 
though all the jurists insist that the pro- 
perty should be dedicated permanently and 
the right of the donor therein parted with 
for ever, according to Abu Yusuf it is not 
necessary that the word 'abad' (perpetual) 
should be mentioned or that the object in 
favour of which the dedication is primarily 
made ehculd be of a continuing and 
permanent character. According to him 
when the dedicator has named a purpose 
liable to failure, even then the wakf is valid, 
and after failure of the object the property 


(17)^10 0. 533. 
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will be for the poor though they are not 
named. Now in this particular case it is 
obvious that the grant was perpetual. Tne 
grant itself uses the word 'ba farzandari 
or ‘generation after generation.* This being 
the law, I have no hesitation in overruling 
this contention raised on behalf of the 
appellants. I have already held that 
provisions for Shah Gholam Moula 
and his family are valid objects of wakf as 
they were provided for not as individuals 
but as persons connected with the khankah. 
Bat assuming that these provisions do not 
come within the purview of the legal objects 
of a wakfj even then such a wakf will not 
be invalid. 1 have referred to the case of 
Ahdur Rahim V. Narayan Das Aurora (8) 
where a mixed wakf was held to be valid: 
see also Bazlul Ghani Meah v, Adak Patari 
(i8) la Muthu Kana Ana Ramanadhan 
Chetliar v. Vava Ltvvani Marakayar 
(6) the High Court of Madras held that 
a gift by way of wakf partly for valid 
charitable purposes and partly for the 
donor’s heirs will not bo void because the 
letter is not a legal purpose of a wakf. The 
wakf will be valid and the whole income 
will be devoted for the valid purposes. 
When this case went up to the Privy Council 
in Muiu K. A, Rama Nadan Chettiar v, 
Vava Leivai Marakayar (7), the Lord 
Chancellor delivering the judgment 
of their Lordships of the Judicial 
Committee observed : — “The paramount 
purpose of the grantor was evidently to 
provide for all the needs of those charities 
up to the limit of the trust funds (he 
income received from the land. Those 
needs are the first burden upon that in- 
come. It is the residue, which may be a 
dwindling sum that is given to the family.” 
I shall show later that in this case it is 
the residue which has has been left for the 
family of Shah Gholam Moula. Sir Abdur 
Rahim, howe7er, contends that no propor- 
tion between charity and non charity having 
been fixed either in the earlier grant of 
Aliverdi Khan or in the later confirmations 
of the East India Company, the wakf is 
void for uncertainty. 1 have said more 
than once that in my opinion the provisions 
^r Shah Gholam Moula and bis family are 
charitable and religious purposes ; but 
assuming they are not, the fixing of a 
proportion is not necessaiy. It was con- 
sidered in the two Madras cases above 
referred to, and both the High Court of 
M idras and the Privy Council deci led that 


this did not militate against the property 
being a wakf. The Madras High Court 
held that the fact that the donor did not 
direct the proportion in which the income 
should be divided between charities and 
his heirs who were appointed trustees will 
not raise a presumption that he intended 
the heirs to take the whole. It must be 
presumed that charities and his heirs 
should benefit equally. The Privy Council 
did not go so far, but held that the trustees 
were bound within the limits of the funds 
to make reasonable and proper provision 
and if they failed to do so they would be 
set right by a proper tribunal. A wakf is 
not invalid if the proportion of appro- 
priation between several objects is not 
specified ; 35 Ind. Oas, 880 Makh* 

lachar Rahman v, Fazlur Rahman 
(19). This is exactly according to 
the English law on charities. The law 
is thus laid down ; “When a testator gives 
funds partly for objects which are chari- 
table and partly for objects which either 
are not charitable or do not specify the 
proportion in which the funds are to be 
applied for the difierent objects, the Court 
will make an apportionment”. Again where 
a fund is given for several objects — some 
charitable and some non charitable or 
illegal, there being a clear intention to 
devote some part to the charitable objects, 
if it can be ascertained what are the propor- 
tions to be attributed to the several objects, 
the Court directs an enquiry, but if from 
the nature of the gift it appears impracti- 
cable to fix the proportion or the propor- 
tion were to be in the discretion of the 
trustees, the Court divides the funds 
equally between the different objects 
(Halebury’s Laws of Ed gland, Vol. 4 paras. 
^33, 237). I therefore hold that Ex, 30 
creates a valid wakf. 

Hitherto I have been dealing with the 
earliest grant that for Pargarta Abhaipur, 
On the assumption of the Diwani by the 
East India Company thia grant of Aliverdi 
Khan was confirmed by them under a sanad 
(Ex, U). This aanad also starts with the 
words ^Moula Karim' discussed above. 
While giving the details of the property, 
it describes them almost in the same 
manner as the sanad (Ex. 30). Qre^ 
stress is laid on the wording in this sanad 
which as usual is an order on the Revenue 
Officer of the pargana ; ‘ You should 

regard them (che heirs of Shah Gholam 
Moulas) as mukhtar {malik of the said 

(19)^35 Ind. Oas. 880. 


(18) 19 Ind. Gas. 896; 17 0. W. N. 1018. 
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pargana)." The learned District Judge 
has rightly pointed out that the word 
used is mukhtar (one having power) and 
not malik. But apart from this for what- 
ever purpose the grant is made, its holder 
for the time being is, for the purposes of 
the Revenue Officers, a malik. They must 
deal with him as such. At about the same 
time another grant of Mustafanagar and 
other villages was confirmed by Ex. W 
which shows that before this confirmation 
Mustafanagar etc., bad also been granted 
by the Governor of Bengal to Shah Qholam 
Moula, The last few lines of this grant are 
important. They are ; — 

‘The laid persons— should make proper cultiya- 
tion of the said villages and, after payment of the 
istamrari mukarrari jama, utilize the entire amount 
in defraying the expenses of the casual visitors and 
in meeting their own necessities and devote them- 
selves to the prayer of God for the eternal welfare 
of the estate," 

In the body of the sanad among the 
expenses mentioned are studente, the faqira 
(beggars), the casual visitors to the Moula- 
nagar khankah 1 do not propose to discuss 
these two confirmatory grants (Exts. U and 
W) in detail What I have said above 
about Ex. 30 applies to these two grants 
with much more fores and clearly indicates 
that the grants were wakf and not personal 
grants. In Ex. W the words ‘devote them- 
selves to the prayer of God’ obviously refer 
to the necessity of relieving the sajjada- 
nashin from secular burdens and thereby 
enabling him to devote himself to the 
works of a sajjadanashin which as head of 
the khankah he was expected to do. These 
three documents, namely, Exs. 50, U and 
W are the only grants relating to the 
property in question and they prove wakf. 

Let us now examine the usage in respect 
of this property and contemporaneous 
expositions of the grants as established by 
evidence. Fortunately the parties are not 
at variance about the facts. The contro- 
versy is as to their effect. Shah Gholam 
Moula had obviously been in possession of 
Pargana Abhaipur in revenue free grant 
and Mustafansgrr etc., as ittamrari 
mukarrari. On the 18th Ramzan 1190 A. 
H. Hizri (7th November 1776) he executed 
what is described as a weraatnama (Ex. 30). 
An old copy of this is before us and 
though damaged in places the operative 
clauses are clear. We found the original 
translation to be unsatisfactory and direct- 
ed it to be retranslated. We have used it 
and a copy of it is attached to this judg- 
ment. The document describes the child- 
ren and grand children the said Shah ha 1 


and then goes on to say that the balance 
(of bis property) remaining after spending 
the produce thereof on aadabart (daily 
alms) at Maulanagar khankah and on casual 
visitors and drum-beaters etc,, should after 
him be divided into eight shares and then 
it describes who the recipients of these 
eight shares were to be. It should be 
noted that what he willed to be distributed 
was not the corpus of the property but the 
iircome thereof left after meeting the reli- 
gious and charitable expenses. This docu- 
ment is relied upon by both the parties. 
The appellant contends that Shah Gholam 
Moula treated this property as his per- 
sonal one and distributed it among his 
descendants. They rely upon the words 
“which are owned and possessed by me 
at present,” while Mr. Khurshaid Husnaiu 
on behalf of the respondent contends that 
if the property was not wakf from before, 
Shah Qholam Moula created a wakf by 
this instrument. In my opinion neither 
of these contentions can be accepted. Shah 
Gholam Moula neither treated the property 
as his own or dealt with it as such nor is 
there any indication in this document that 
he was thereby creating a wakf. Had it 
been so it would have been a mixed wakf 
which I have shown is valid. Even if it 
were a wakf for bis family alone it would 
have been valid now, but it would not 
have been a public trust. In this docu- 
ment there is however no indication that 
he was creating a wakf. He called this 
document a weraaatnama. xt is however 
clearly a trust and 1 shall deal with this 
aspect of the case later on. On the other 
hand the contention of the appellant that 
be was treating it as personal property is 
untenable. No doubt the words “owned 
and possessed” are mentioned, but they 
are loose expressions. It only means that 
the properties were in possession and 
control of Shah Gholam Moula. He was 
doing nothing more than ensuring that 
after his death the arrangement for the 
expenditure of the income of the property 
should be carried on as it was carried on 
in bis life-time, namely, that the charitable 
expenses should be met first It seems that 
he had two grandsons from a predeceased 
son and be was anxious that after him 
they might not be left out from the main- 
tenance and the sajjadanashin for the time 
being may not appropriate the whole thing 
himself. He says : 

"The balance of the income thereof (after meeting 
the expenditure on aadabarat (daily alms) at Moula- 
nagar and on khankah and on casual visitors and 
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tjx nauhat players, establishment and Court 
(expenses) [will after me be divided into eight 

Bhares." 

This is exactly what was indicated in 
the original grant (Bx 50) and the two 
confirmatory grants (Exe. U and W). Had 
the property been the private property 
of Shah Gholam Moula the property itself 
would have been divided and not the 
balance of the inconae which is left after 
meeting all the charges on religious and 
charitable heads Sir Abdur Rahim con- 
tends that the assignment of the income 
is tantamount to an assignment of the 
corpus. He relies upon the case of 
Etmangini Dasi v. Nobin Chando Ghosh (20) 
for the proposition that the gift of share 
of rents and profits amounts to a gift of 
the share in the corpus of the estate; but 
in the case before us there is no gift cr 
devise of a specific share of the rent or 
profit of the property. What is devised 
and distributed is what remains after 
meeting the expenses enumerated. This 
can in no sense be taken to be a distribu- 
tion of a specific share of the rents or 
profits of the property. The balance may 
dwindle down to nothing as the expenses 
on charity may increase. The proposition 
that an assignment of the income means 
an assignment of the corpus is not of a 
universal application. It depends upon 
the terms of the grant and its construc- 
tion : see Shookmoy Chundra Das v. 
Uanohari Dassi {2\), which was upheld in 
Shoomkcy Chandra Das v. Manohari Dassi 
(22), and Rameshwai Narain Singh v. 
Rilenath Koeri (23). It appears that after 
Shah Gholam Moula some trouble 
arose as to the manner in which the 
property was to be managed and as to 
the right of the descendants of Shah 
Gholam Moula in it. They executed an 
agreement dated the 9th of Ramzan, 1206 
Fasli, corresponding to the 15th of Feb- 
ruary 1799; Shah Gholam Hussain son of 
Bhah Moula, was at taat time the 
sajjadanashin. He is described there- 
in as mukhtarkar (manager) and not 
a sharer or proprietor (Ex. Z-44). This 
document is relied upon by the appellants, 
but there is nothing in it to indicate that 
the properties were dealt with as private 
properties, rather it shows that they were 
treated ss endowed properties and an 
arrangement for their management was 
Iseing arrived at by the various persons 

(20) 8 0. 788. 

(21) 7 0. 269. 

(22) 11 0. 684. 

(23) 67 Ind. Osa. 451; A. I. R. 1923 Pat. 165. ' 


concerned. I have shown above that the 
two confirmatory grants of the East India 
Company were made one relating to 
Pargana Abhaipur in 1780 and the other 
relating to Mustafansg^r in 1787 and this 
arrangement was arrived at shortly after 
the second one. The appellant's conten- 
tion cannot be accepted. Gholam Hussain 
was a sharer to the extent of about a 
fourth because according to Ex. 30 he 
was to get two shares out of the eight 
shares in which Shah Gholam Moula 
divided the remainder of the income left 
after defraying all the charitable and 
religious expenses but still be is described 
as mukhtarkar. 

Then there are various rubkars of the 
Oollectorates of Bhagalpur and Mongbyr. 
The learned District Judgs has dealt with 
them in detail and I do not wish to tra- 
verse the same ground again Suffice 
it t» say that in none of these pro- 
ceedings was there ever any claim made 
that the properties were the personal 
properties of the maintenance-holders or 
‘share holders.' 1 may mention that much 
stress has been laid upon the use of the 
word ‘share- holders'. To my mind this 
dees not show anything. They were in 
fact share holders of the residue and this 
will not make them proprietors. How- 
ever the result of the examination of the 
various rubkars referred to by the learned 
District Judge in his judgment is that from 
the time of the death of Shah Gholam 
Moula up till now the admitted position has 
been that the property was managed by a 
sajjadanashin and manager who was elected 
by the persons interested in the distribution 
ofithe remainder; and he managed the pro- 
perty, met the expenses on religious obser- 
vances and charities and distributed the 
remainder among the descendants of Shah 
Gholam Moula pro rata. Reliance has 
been placed upon the fact that these 
alleged rights to receive the maintenance 
or the remainder have been the subject- 
matter of some transfers. I have examined 
these documents. Apart from the question 
of validity of such a transfer in none of 
them has a share of the property itself or of 
the corpus been transferred, but only the 
right to receive a share of the surplus. Mr. 
Khurshaid Husnain contends that such a 
transfer is illegal. This is beside the point. 
The question is whether these transfers in 
any way militate against the property 
being a wakf. The distribution of the 
remainder among the descendants of the 
mutawalli is not illegal and is permissible. 
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Sach cases have arisen in the past In 
Macnaghten’s Principles and Precedents 
of Mahammadan Law, Ohap. IX, we 
find that though the partition of the 
endowment itself is illegal, a partition of 
the profits arising therefrom is allowable 
(cate 3). The profits also of endowment 
being of right to the heirs and should be 
distributed amongst them; but the law of 
inheritance does not obtain in this species 
of distribution, the heirs taking per capita 
Nor will the portion of one be greater than 
that of another supposing them to be 
of equal knowledge and piety. This 
doctrine is maintained in the Hedaja 
(case 7). The fact that in this case the 
division has been per stirpes and not 
per capita does not affect the question. 
This is a matter.between them inter se and 
will not in any way prejudice the charitable 
and religious character of the endowment. 
As I have said before therubkars show that 
the sajjadanashin and manager and the 
so-called share holders were before the 
Revenue Authorities several times and 
®n every occasion they clearly admitted 
that the income of the properties was to be 
employed in the first inetanca in meeting 
the charitable and religious observances 
of the khankah and the balance to be 
utilized and enjoyed by them. Occasions 
have arisen in which outsiders, for in- 
stance, one Sham Singh, charged them 
with misappropriation and breaches of 
trust. The Collectors and other Revenue 
Authorities summoned them and investi- 
gated the matter and found that the 
charities were being properly looked 
after. In one of them (Ex. Z-3) it is 
clearly mentioned that the expenditure 
on charities was at that time found to be 
more than half of the net income.: 

“From this it ia (torn) clear that out of the entire 
proceeds of the said pargana after paying the 
village expenses and the salaries of the servants 
connected with the collection of rent (torn) which 
is one of the necessary expenses, more than half of 
it is applied towards meeting the expenses of the 
khankah as given in the sanads and the balance 
which is less than one -half according to the account 
is spent on meeting necessary expenses and madad 
mash of all the co-shaxers whose number is very 
large.” 

The defendant’s grand-father Shah Yaein 
was the sajjadanashin. When he died the 
defendants' father was an infant. So ins- 
tead of him Shah Alay Ahmad was appoint- 
ed sajjadanashin and manager. Shah 
Yasin’s widow claimed that her infant eon 
should be appointed the sajjadanashin. 
There was a civil euit which ultimately 
W>Dt up to the High Court; vide Bibu 
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Sayeedan (on behalf of her infant son Shah 
Mahomed Wasien v. Syud Allah Ahmed (24); 
the case referred to the present khankha, 
Mueammat Bayeedan admittedly being the 
grand-mother of the present defendant 
and Shah Alay Ahmed was the de facto 
sajjadanashin at that time. Bibee Sayee- 
dan lost the case. The dispute there 
was a succession versus election. I am 
not using this judgment of the High Court 
as proof of any particular fact decided there- 
in. But it is admissible in evidence to 
show that at that time the question of the 
private nature of the property could have 
been raised but was not raised. The dis- 
pute was about the oflSce of the sajjadanas- 
hin and the managership of the property. 
The whole contention of Sir Abdur Rahim 
has been that the property is a private one 
liable to division among the heirs and the 
expenditure on charities is at the option 
and sweet will of the sharers; he contends 
that they may spend any amount they like 
or if they choose, they need not spend 
anything. It was, he explains, for the con- 
venience of the management that they by a 
compromise (Bx. Z-44) mutually agreed to 
have a sajjadnashin or a manager appoint- 
ed. This claim of the appellsnt is not 
supported by a word in the record. On 
no occasion has anybody barring the defend- 
ant ever thought fit to claim that the 
properties were private. All the docu- 
ments show that the expenditure on 
charities was considered obligatory and 
that the keeping up of a sajjadanashin or 
manager did not depend upon the will of 
the share-holders. 

Much stress has been laid upon the fact 
that the properties and the institution werd 
not taken charge of under Regulation XIX 
of 1810. That Regulation was enacted with 
a view to the proper management of wakfs, 
debuttars etc, and the superintender ce end 
control of the institution were vested in the 
Board of Revenue, the Collectors of the 
districts being appointed local agents 
Sir Abdur Rahim has contended that the 
autboritits did not bring this institution 
under their control, as contemplated in 
the Regulation, and that therefore it should 
be presumed that there was no trust for 
religious and charitable purposes. On the 
other band the respondent contends, 
relying upon the various rubkara exhibited 
in the case, that as a matter of fact the 
institution was brought under the control 
of the Board of Revenue under that 

(24) (1864) W, K. 327 Gap. 
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Begula.ioD. The Regulation, as I hare 
said, vested the Board of Revenue with 
the powers of control and the Oolleotor of 
the district was appointed the local agent. 
The Regulation was passed in 1810 and 
ceased to be in force after the passing of 
Act XX of icea. Therw6A:ar« (Bxs 32 to 
39} filed on behalf of the plaintiff and 
(Bxs. X, Y, Z to Z 7) filed on behalf of 
the defendant refer to the intervening 
period. They show that the khankah 
and the properties were on many occa- 
sions the subject-matter of investigation 
and enquiries by the Oolleotor and his 
subordinates and on some occasions re- 
ports were sent even to the Board of Reve- 
nue. Mr. Khurshaid Husnain con- 
tends that all these indicate that though 
the authorities did not formally and 
directly assume the control of the estate, 
they from time to time looked into the 
management and satisfied themselves that 
everything was all right. 

First of all no authority has been placed 
before us to show that if an in- 
stitution was not taken charge of under 
the Regulation, it is to presumed that 
it was not a public endowment. Certainly 
if it was taken charge of, it will be almost 
conclusive proof of the fact that it was a 
public institution. But the converse is not 
correct. Secondly, as the learned District 
Judge has pointed out, the authorities were 
not very consistent in their interpretation 
of the Regulation. I find in the rubkar 
(Ex. X) that the Oolleotor was of opinion 
that as the descendants of Shah Gholam 
Moula were receiving maintenance out of 
the surplus income of the properties, the 
Regulation did not apply. This rubkar 
shows that one Shy am Singh filed a peti- 
tion informing the Oolleotor that the 
income of the properties being misappropri- 
ated and on inquiry held, it was ascer- 
tained that the income was being applied 
to the expenditures provMed for in the 
various sanads. The sajjadanashin was 
called upon to produce three years' account 
papers. The last portion of the rubkar 
runs thus: 

“Accordingly on a perusal of the Council’s sanads 
dated the 9th February, 1780, and the deposition of 
the said Shah it has been ascertained that the entire 
pargana aforesaid was granted for defraying the 
expenses of casual visitors, drum-bsaters and meeting 
the necessary expenses, that is, the personal expenses 
of the aforesaid persons. In the circumstances I am 
of opinion that Regulation XJX of 1810 is not 
applicable to the said pargana and the allegations of 
jSnyam Singh are quitefalso.” 

On the otlier Hand 1 find from (IS if. Z 3) 
that the Deputy Collector of Monghyr was 
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of opinion that the Regulation did apply 
to the estate in question. The report is 
in these terms: 

“However, we are of opinion that the Regulation is 
applicable so far as the expenses of the khankah 
appertaining (torn) are concerned. But as'the defend- 
ants are meeting the aforesaid expenses which fact 
has been proved as mentioned above, and as there is 
not the least doubt about it is not in any way liable for 
interference and reiterated inquiry on the part of the 
Government.” 

Thirdly it seems to me that on each 
occasion when the matter came up be- 
fore the Collector who was a local agent 
under the Regulation and on inquiry it 
was found that the institution was being 
well managed and that there was no 
mismanagement or abuse, he did not like 
to interefere in the details of the manage- 
ment. But I fail to understand under 
what provisions of law these inquiries were 
being made if they were not under 
Regulation XIX of J 8 10. It also appears 
that on the occasion of the appointment of 
the sajjadanashins the Board of Revenue 
was informed and its orders were obtained. 
(Ex. 36) shows that under the orders of the 
Board of Revenue the Collector visited the 
institution, called for accounts and submit- 
ted a report to the Board. Exhibit, 39 shows 
that the Board of Revenue passed orders as 
to the aajjadanashinship of the estate. 
From all these my conclusions are that 
though the estate was not formally taken 
up under the Regulation some sort of 
control was being exercised, and that 
could only have been under the powers 
vested in the Board of Revenue and the 
local agent under that Regulation. I 
have said that the learned District Judge 
has pointed out and I agree with him, 
that from these proceedings it is quite 
clear that the action of the authorities 
was not very consistent. This will not 
in any way show that the property was 
not a public charitable institution at least 
80 far as the expenses of the khankah 
were concerned. On the whole, therefore, 
1 bold that the properties in dispute are 
wakf properties or, at any rate, they are 
properties burdened with obligation in 
favour of the public and, by usage, they 
have been treated and dealt with as such. 
The usage can be taken into consideration 
in deciiing whether there is trust. A trust 
of public nature was decided on the basis 
of usage in the cases of Kumaraswamy 
Asary v. Lakshmana Goundan (2j) and 


(25) 128 Ind. Gas. 501; 53 M, SOS; A. 1. R. 1930 Mad. 
Hi; il L. W. 499; 59 M. L. J. 971. 
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Court f Wards v. Ilahi Bakhsh (26): see 
also ice observations of Ohamier, J., in 
11 Ind. Oas. 166 Puran Atal v. Darihan Das 
(27) which were upheld in Puma Atal v. 
Darshan Das (28). 

Hitherto I have discussed whether the 
property is wakf under the Muhamma- 
dan Law and 1 have held that it is so; but 
for the purpose of the suit, however, it 
is only necessary to find whether the prop- 
erties are trust for public, religious or 
charitable purpose and come within 
the purview of s. 92 of the Civil Pro* 
ceedure Code. The words ‘trust’ and 
‘trustee’ have not been defined in the Code 
and, in my opinion, the words as used in 
s. 92 have not been used in any technical 
sense of the term as used in English Law 
or in the technical sense in which the word 
*wakf is used in Muhammadan Law. The 
words have been used in the ordinary 
sense ‘‘Trust” in the most enlarged sense 
in which that term is used in English juris- 
prudence may be defined to be an equit- 
able right, title or interest in the property, 
real or personal, distinct from legal owner- 
ship thereof; and “trustee” is a person 
holding the legal title of property under 
an express or implied agreement to apply 
it and the income arising from it to the use 
and for the benefit of another person”. 
(Story) Under the English conception of 
the term, trust conveys the idea of two 
estates and two parties: a legal estate 
vested in the trustee and an equitable 
estate vested in the cesti que trust or bene- 
ficiary. Obviously therefore had the word 
‘trust’ been used in the Code in the techni- 
cal ssnee of the English jurisprudence the 
section would have been inapplicable either 
to wakfs of the Muhammadan Law or to 
debuttars of the Hindu Law. But it has 
been held in a long series of decisions that 
this section does apply to Muhammadan 
wofc/s and to Hindu debuttars where there 
is no conception of two estates and two 
ownerships. What is required for the pur- 
poses of s. 92 of the Civil Procedure Code 
is to find whether or not there is a prop- 
erty burdened with obligations for pub- 
lic purposes of a charitable or religious 
nature. It will apply in all cases, whether 
wakf or not, where there is a clear indica- 
tion that there is an obligation annexed to 
the property in favour of religious or charit- 

(26) 17 Ind. Cas. 744; 40 0. 297; 1 P. W. R. 1913; 11 
A. L.J.265; 13 M. L. T. 318; (1913) M.W. N. 270; 17 
0 L. J 360; 27 P. R, 1913; 83 P. L. R. 1913; 15 Bom. 
L. R 436; 25 M. L. J. 61; 40 I. A. 18 (P. O.). 

(27) 11 Ind. Cas. 166. 

(28) 14 Ind. Oas. 698; 34 A. 468; 9 A. L. J. 709. 


able objects of a public nature. The word 
“trust” as used in Act XIV of 1920 was the 
subject-matter of judicial interpretation in 
Syed AH Ilussrin v. Bibi Akhtari Begam 
(29) by KulwantSahay, and Maephersop, JJ. 
Their Lordships held that the word was 
not used in the technical sense of Eng- 
ligh jurisprudence and applies to wakfs. 
That Act is, if I may say so, a supplement 
to 8. 92 of the Civil Procedure Code, and 
the procedure prescribed in the Act may 
be the foundation of a suit under this 
section of the Code. It has however, been 
contended that a trust apart from wakf 
is, unknown in Muhammadan Law, and 
that the grant in question having been 
made by a Muhammadan Ruler, if it is not 
wakf it cannot be held to be a trust. I 
am unable to uphold this contention. If 
this means that a trust in the technical 
sense of English Law (that is, a double 
estate: one legal and another equitable) 
is unknown in the Muhammadan Law, it 
is so. But a trust in the sense of being an 
obligation attached to the ownership of the 
property is known and recognizsd by the 
Muhammadan Law. Anglo-Muhammadan 
jurists have used the word ‘trust’ in 
respect of wakf. In his well-known 
treatise on Muhammadan Law, the 
Hon’ble Mr. Ameer Ali (latterly a member 
of the Judicial Committee) has freely appli- 
ed the word ‘trust’ to a wakf. It is diffi- 
cult of course for a technical term re- 
presenting a very complex notion in one 
system of law to have an exactly equiva- 
lent connotation in another system of law. 
Muhammadan Law of course does not re- 
cognise the double ownership and the 
double estate; an equitable right enforce- 
able by a particular Court is unknown in 
the Muhammadan Law. But devoid of this 
technicality, wakf is a trust in the wider 
meaning of the term. Trust, apart from 
wakf, is recognised by the Muhammadan 
Law and is known ns 'amanat'. Reliance has 
been placed on the dictum of Karamat 
Husain, J., in Puran Atal v. Darshan Das 
(20 lor the proposition that trust apart 
from u’ale/ is unknown in the Muhammadan 
Law. 'I'his view was however not accepted 
by his Lordship’s colleague, Chamier, J , 
(afterwards Chief Justice of this Court) and 
It was the view of the latter which ultima- 
tely prevailed in the Court of Appeal in 
Puran Atal v. Darshan Das (28). 
With my profoundest respect to the 
former laarned Judge, I must point out that 

(29) 134 Ind. Cas. 417; 12P.L. T. 793; A. I. R. 1931 
Pat. 354; 10 Pat. 506; lad. Rul.(193l) Pat. 449. 
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the view on the law of wakf aa enunciated 
by him ia opposed to a large numberof 
judicial decisions of this country which I 
have referred to above. Reference has been 
made to the observations of their Lordships 
of the Privy Council in the case of Vidyx 
Varuthi Thirtha v. Balumami Aiyar (11). 
In my opinion their Lordships did not lay 
down that a trust apart from wakf was 
not recognised by the Muhammadan Law. 
That was a case in which the applicability 
of Art. 134 of the Indian Limitation Act 
was under consideration and their Lord* 
ships held that in Muhammadan wakf and 
Hindu debuttars the property is not transfer- 
red to a trustee and, therefore, the Article 
did not apply. No doubt their Lordships 
remarked that the charitable dispositions 
of Muhammadans and Hindus did not 
manifest themselves in creating trust but 
in creating wakfB and debuttars. Their 
Lordships were in that case using the word 
‘trust’ in the English sense of the term 
and that judgment is no authority for the 
proposition that a trust is unknown to Muha- 
mmadan Law. On the other hand trusts 
apart from wakf even for charitable and 
religious purposes, have been recognised 
by our Court: vide Wuttoo Bibee v. Bhurrut 
Loll Bhukut (30). In the case of Biahen 
Chaiid V. Nazir Hosain (31) their 
Lordships of the Privy Council applied the 
principles of wakf to a partial trust. There 
a property burdened with obligation in 
favour of religious and charitable objects 
was sought to be sold in execution of a 
decree. The High Court of Calcutta held 
that it could not be done. An argument 
was advanced from the Bar that the prop- 
erty could be sold subject to the obligation. 
Pile High Court observed as follows: — 

“Nor is it essential to decide whether the property 

t)eoame what is known technically as wakf The 

Subordinate Judge finds, and we think rightly, that 
She deed created a trust for certain specific purposes. 
This implies the trustee for the time being entitled 
;o hold the property subject to the performanoo of 
she duties charged upon it." 

Their Lordships ultimately held that the 
property could not be sold. A trust for 
private purposes was upheld under the 
Muhammadan Law in the case of Um jad AH 
Khan v. Mohumdee Begum ( 2). The distin- 
ction between an English trust for charita- 
ble and religious purposes and a Muham- 
madan wakf is more historical than legal. 
According to the accepted doctrine wakf 
signifies the extinction of the proprietor's 

(30) 10 W. R. 299, 

(31) 15 0. 329. 

(32) 11 M. I. A, 517; 10 W. U. 25; 2 Bnther 98; 2 
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ownership in the thing dedicated and the 
detention of the thing in the implied 
ownership of God in such manner that the 
profits may revert to and be applied for 
the benefit of mankind; (see Baillie and 
Orady’s Hedsya). According to the 
English doctrine historically viewed a trust 
involves a double ownership and two estates . 
Practically it involves single ownership 
with an obligation annexed thereto. The 
English conception of trust is that while 
the legal ownership of the property vesta 
in one person, the equitable ownership 
vests in the beneficiaries or what is called 
cesti que trust and this equitable right is 
enforced by the Oourte of Equity. The 
conception of wakf according to the accept- 
ed doctrine that the property is vested in 
Qod is a later development. Right Hon- 
ourable Mr. Ameer Ali in his Preface to the 
Second Edition of Muhammadan Law says 
as follows: — 

“In some places I have rendered the ttrm ^loakf 

as trust, in others, as dedication or consecration 

Properly analysed, it will be found that the word 
wakf combines all the ideas conveyed by these differ- 
ent expressions. The Mussalman Law holds that 
there can be no milk (property) without a malik 
(proprietor); that all property owned by human beings 
ia God’s free gift to them; and that when a man 
creates a wakf, he transfers the milk (the ownership 
in the substance of the thing) to the Almighty on 
the condition that the usufruct should be applied for 
the benefit of His creatures whoever they may be. It 
will thus be seen that the word combines the ele- 
ments of trust, dedication and consecration. From 
one point of view God is the owner of the substance, 
the recipient of the benefaction being His creature, 
In another sense, Ho is the trustee on his behalf, 
the mutawalli being a mere manager,” 

The conception of property being vested 
in God was evolved a century or so after 
the death of the Prophet. A full discourse 
will be found in Abdur Rahim’s Muhamma- 
dan Jurisprudence page 304, The jurists 
differed as to the ownership of the property. 
According to Imam Abu Haneefa the owner- 
ship of the property even after dedication 
continues with the wakif or appropriator, 
and the devoting or appropriating of its 
profile or usufruct in the charity, on the 
poor, or other good objects is in the man- 
ner of 'aretut' or commodate loan but not 
so as to be obligatory on the appropriator 
and, therfore, according to him he may re- 
voke the appropriation or sell the subject 
of it. There are two ways iu which this 
may be made obligatory: one is by the 
words of bequest. According to Imam 
Muhammad the ownership remains with 
the dedicator till a trustee is appointed 
and then vests in God. According to Aboo 
Yusuf it becomes vested in God as soon as 
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a dedication ie made, It ia aubmitted that 
all this is nothing but a legal fiction, 
Ordinarily it looks rather strange that a 
mortal human being transfers a property 
to Ood. The legal fiction is brought into 
play in order to explain where the owner- 
ship of the property rests after once a 
dedication ia made. However, the doctrine 
propounded by Aboo Yusuf is the Hanafi 
Law as is at present administered. The 
Hanafi juriets hare not accepted the doctrine 
enunciated by Imam Abu Haneefa. The 
Shia lawyers hold that the corpus after 
dedication becomes vested in the bene* 
flciaries themselves. It is again, I submit, 
a legal fiction; otherwise it cannot be said 
that the beneficiaries become the owners 
of the property in a sense in which the 
word ownership is used in law. A similar 
legal fiction has been introduced by the 
Hindu law-givers. According to them 
dehuttar becomes the property of the idol, 
who has been held to be a juristic person 
under perpetual tutelage of the ahebait. 

From what I have said above it is clear 
that different systems of law have different 
explanations as to the legal ownership of 
a property dedicated for public, religious 
or charitable purposes. Snglisn Law re- 
cognizes two estates one legal and an- 
other equitable; Imam Abu Haneefa holds 
the ownership continuing in the appropria- 
tor; bis two disciples hold the ownership 
to be in Qod, the Shiaa in the beneficiaries, 
and the Hindus in the idol. But whatever 
may be the difference in the conception of 
the legal ownership of the property, there 
is no difference whatsoever that the bene- 
ficiaries have a right in the property 
which the Courts of Law or Equity will 
enforce. The distinction of legal and equit- 
able estate is of no importance now. The 
same Courts exercise both jurisdictions. 
The difference in the law of trust and 
wakf as to the transferability or otherwise 
of the property is also due to this diffe- 
rence in the conception of the ownership 
of the property. As under the English 
Law the legal ownership is vested in a 
human being, he can transfer it subject to 
the obligation placed upon it. Under the 
Muhammadan Law while the ownership is 
vested in Qod the mutawalliiaHie manager, 
he cannot transfer the corpus of the prop- 
erty. A wakf in the terms of the English 
Law is a trust and, if 1 may be permitted 
to say so, the legal ownership is vested in 
Qod and the equitable ownership in the 
CASti que trust, and, as nobody can transfer 
the property vested in Qod the wakf a are 
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not transferable. Be that as it may, there 
is no question on the authorities that 
the properties in suit are trust proper 
ties in the wider sense of the term. 
Even if we assume that the grants 
of the rulers of Bengal did not create 
a wakf and that the properties were the 
personal properties of Shah Qholam Moula 
the wasiatnama (Ex. 30) obviously creates a 
trust in favour of charities. I have already 
shown that a transfer burdened with trust 
is recognised in the Muhammadan Law It 
has been contended' that at the most the 
property can be taken as a private property 
burdened with certain obligations Reliance 
has been placed upon the case of DalrympU 
V. Khoondkar Azeezul lalam (33). In that 
case the only question decided was that if 
the oflfioe of the mutawalli is hereditary, the 
mutawalli has power of granting even a 
perpetual lease. In this case we are not 
concerned with the power of the mutawalli 
or whether the office of the aajjadanaahin 
ia hereditary. In the aae of 6hah Maho ■ 
med Waaien v. Syed Allah Ahmed (24) it 
was held that the office was not hereditary 
but was based upon election; and it is 
not the defendant’s case that the offise is 
hereditary. Had it been, so, he would have 
been nowhere. Nor are we concerned in 
this case with the right or powers of the 
aajjadanashin. That case in no way affects 
the question of this property being a wakf 
or a public trust. 

It was further contended that it was a 
conditional grant to Shah Qnolam Moula 
and whether the condition of the grant is 
being fulfilled or not is a matter between 
the grantor and the grantee and the plaint- 
iffs as representing the public have no 
right to interfere or claim the preparation 
of a scheme Mr. Hasan Jan, who gave the 
final reply on behalf of the appellant, con- 
tended that there was no privity of contract 
between the grantee and the public. The 
contract was between the grantor and the 
grautee and the public did not come in at 
all. In my opinion this argument is not 
entitled to any serious consideration. If this 
is to prevail, no public trust can come in 
within the purview of s. 92 of the Oivil 
Procedure Oode In any trust for the 
benefit of the public there is no privity of 
contract between the grantor and the 
grantee on the one hand and the 
beneficiaries on the other: the beneficiaries 
come in because they are beneficiaries. 

It has been contended on behalf of the 

(33)(18S8) 14 S. D. A. 589. 
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respondents that the defendant having 
himself come in possession of the property 
as a trustee, cannot now take up the posi- 
tion that they are his private properties. 
Eeliance has been placed upon the cases of 
Srinivasa Moorthy v. Venkata Varada 
Aiyangar (34) and Vaidyanatha Ayyar v. 
Swaminatha Ayyar (35). I agree that the 
plaintiff is estopped from taking up the 
position which he hss taken in the present 
suit. The khewat of the Record of Rights 
and the Register D maintained under the 
Land Registration Act show the properties 
to be trust. The Record of Rights has 
a presumptive value and has not been 
rebutted. 

1 now take op the question of the 
maintainability of the suit. Sir Abdur 
Rahim’s contentions are that (1) even if 
the property is wakf or trust, it is of a 
private nature and s 92 does not apply; 
and (2) if it is private property burdened 
with obligations in favour of the public, 
s. 92 has no application. After what I have 
said above, I do not think it is necessary to 
consider this point. It is settled law that 
the word 'public' means a section of the 
public, and it cannot be disputed that 
provisions for maintenance of khankahs and 
for distribution of alms and charities etc., 
are objects of a public nature, and s. 92 has 
full application in such cases. Most of 
the cases referred to above are cases of 
khankahs and shrines and no question was 
raised that they were not trusts of a public 
nature. Reliance has been placed upon 
the case of Delrus Banco Begam v, Asghar 
AH Khan (36) and the decision of their 
Lordships of the Privy Oouncil on appeal 
reported as Ashgar Ali v. Delroos Banco 
Begum (37). But there the Imambara in 
question was of a private character and 
the case has been distinguished in the case 
of Ram Charan Lai v. Fatima Begam (38). 
Reliance has also been placed upon the case 
of 25Ind. Cas. 661 Abul Hasan v. Saiyed Aziz 
Ahmad (39). There their Lordships expressly 
refrained from deciding whether the prop- 

(SAUlInd. Oas. 447: 34 M. 257; 15 0. W. N. 741; 
8 A. L. J. 774; 13 Bom. L R. 520; (1911) 2 M. W. N. 
375; 14 0.L. J.64; 21 M. L. J. 669; lOM.L. T. 263 
(P. 0.), 

(35) 82 Ind. Oas. 804; 22 A. L. J. 983; 47 M. L. J, 
361; 35 M. L.T.189; A. I. R. 1924 P. O. 221; (1924) 
M. W. N. 749; 10 O. & A. L. R. 1076; 26 Bom. L.R. 
1121; 20 L.W. 803; 40 0. L. J. 454; 29 0. W. N. 15; 
51 1. A. 282; 47 M. 884; 26 P. L. R. 1; L. R. 6 A. (P. O ). 
17; 1 0. W.N.617 (P. 0.). 

(86) 23 W. R. 453; 15 B. L. R, 167. 

(37) 3 0. 324; 2 Sar. 749; 3 Suther 444; 2 Ind. Jur, 
601 (P. 0.). 

(38) 27 Ind. Oas. 442; 48 0. 983; 19 0. W! N. 33. 

(39) 81 Ind, Oas. 661. 


erty was or was not a wakf, but they held 
it was not a public trust. There is noth- 
ing in the report to show that any section 
of the public was in any way to be benefited 
by that institution. On these grounds I 
hold it is a wakf of a public nature and s. 
92 is applicable. 

Sir Abdur Rahim has further argued 
that the suit is bad for defect of parties. 
He contends that all the maintenance- 
holders (commonly known as share-holders) 
ought to have been impleaded in the suit. 
I see no force in this. First of all it is a 
suit of a representative character and on 
the findings which I have arrived at the 
share-holders are no more than beneficiaries 
under the trust, the plaintiff having in- 
stituted the suit on behalf of all the 
beneficiaries. But Sir Abdur Rahim con- 
tends that the decision of the question whe- 
ther it is a trust of a public nature cannot 
be arrived at in the absence of the share- 
holders who claim the property to be a 
private one. In the first place there is 
nothing to show that any descendant of 
Shah Gholam Moula except the defendant 
has ever claimed the property to be a private 
one: rather, whenever any one of them 
appeared before any public authority 
the obligation of the trust was freely and 
ungrudgingly admitted. Apart from 
this in a suit under s. 92, Civil Proced- 
ure Code only the trustee is a neces- 
sary party and not those who may be in 
possession of trust properties even ad- 
verse to the trust. Makhlachar Rahman 
V. Faizur Raman (19). At any rate the 
plaintiff was not bound to implead those 
persons who do not put forward any claim 
adverse to the trust. The properly is in 
possession of the defendant and the case 
in my opinion can proceed against him. 
I, therefore, hold that the suit is maintain- 
able. Then it is contended that as there 
is a prayer for the declaration of the dis- 
puted properties to be a trust, s. 92 of the 
Civil Procedure Code does not apply. It is 
argued that the section only applies when 
the trust is admitted and not when the 
very existence of the trust is in dispute. 
There is no force in this contention either. 
When there is a breach of trust a suit 
for a declaration that there is a trust and 
for the preparation of a scheme^ or the 
removal of the trustee can only be institut- 
ed under s. 92 the Code. Such a suit will 
not be entertainable if instituted as w 
ordinary civil suit. The learned District 
Judge has rightly held that the ^ suit is 
maintainable and 1 entirely agree with him. 
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I now take up the question of the re- 
moyal of the sajjadanashin. It has been 
contended that the sajjadanahin as the 
spiritual head of the institution is not 
remoyable. Reliance has been placed upon 
the case of Ishtiaq Ahmad v. Massood Ahmad 
(40) and the obseryations of the learned 
Judge in the case of Mohiuddin y. Sayidud- 
din (^13), Secretary of State for India y. 
Mohiuddin Ahmad (4 1 ), and Piran Bibi v. 
Abdoor Karim (12), Except in the case of 
IshtiaqAhmad y Massood Ahmad (40) it has 
nowhere been laid down that a sajjada- 
naehin is not liable to be removed how- 
ever wicked and undesirable he may be. 
With my profoundest respect to 
the learned Judges of the Allahabad 
High Court who deeded that case, I am 
unable to agree with this view. Oases 
may be conceived in which a sajjadanashin 
6r a spiritual head of a Hindu institution, 
say for instance, a mohunt of a sangat, may 
80 ^ behave himself that his very connection 
with the institution may be repulsive to 
the general public and may amount to 
desecration of the sacred places; I see no 
reason why the Courts cannot intefere 
in such cases On the other hand I entirely 
agree (if I may say so) with the observation 
of Abdur Kahim, J in the case of Sujj ida 
Mahamad Yusuf v. Shaw Habit (iOj mat a 
sajjadanashin is removeable if a proper 
case be made out. Oases of the removal 
of the mohunts are very numerous : see 
Subbaroya Chetti v. Subramania Iyer (42), 
Zemindar of Kalahasti v Oanapatki Iyer 
(43) and Raja Peary Mohan Mookerji v. 
Monohar Mukerji (44). No doubt the 
Courts have not to apply the principle 
of a mutawalli to a sajjadanashin. By him 
the spiritual line of the founder is continu* 
ed. People become bis disciple mostly not 
BO much an account of his personal qualifies* 
tions but on account of the fact that by 
becoming his disciple they are connec- 
ting themselves in a spiritual link with 
the founder saint. Oases of mismanage* 
ment or incapacity will not ordinarily be 
suflScient to removes sajjadanashin as 
tinct from the managership of the prop* 
erty. It must be shown that the man is 


(40) 3 Ind. Oas. 508; 6 A. L. J. 632. 

(41) 27 0. 674. 

(42) 48Iiid. Oas. 833; (1918) M W. N. 786. 

(43) 48 Ind. Oas. 897; (1918) M. W. N. 555. 

(44) 62 Ind. Oas. 76; 2 P. L. T. 725; 34 0. L. J.86 
41 M. L. J. 68: 14 L. W. 101; 23 Bom. L R. 913 
(1921) M. W. N.554; 19 A.L. J. 773; 26 0. W. N.133 
30M. L.T.24;48 0.1019; A. I, R. 1922 P. 0. 235; 4i 
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not only incompeteht to manage the pro* 
perty^but that he is of such a low morality 
that his continuance as the superior of 
the sacred shrines and institutions is 
repugnant and uudeairable. I do not wish, 
however, to discuss this matter in detail 
as I propose to allow the defendant^ to 
continue as sajjadanashin of the institu- 
tion and to deprive him only of the man* 
agement of the property. I shall take up 
this matter later on. 

Coming to the facts justifying the 
removal of the defendant I entirely agree 
with the findings of the learned District 
Judge. The alleged acts of mismanage- 
ment, immorality and dishonesty of the 
defendant have been enumerated in 
para. 22 of the plaint. They are eighteen 
in number. The learned District Judge 
has found some of them proved and some 
not proved. The acts of malfeasance and 
misfeasance which have been proved 
against the defendant and which have 
not been properly explained by the appel- 
lant’s Advocates before us mostly, if not 
entirely, relate to the management of the 
property. There have been one or two 
instances of neglect of duty if not of 
positive dishonesty (as for instance, not 
coQtes'.ing the suit instituted by his father 
against the khankah in connection with 
certain gardens) There are some acts of 
want of uprightness in maintaining dccounts 
Apart from this the defendant has adopt* 
ed an attitude of obstruction. He put 
forward a claim that the property is a pri- 
vate one which none of his predecessors 
ever thought of doing. He himself in the 
former suit did not go the length of claim- 
ing the property to be a purely private 
one. He has withheld accounts from the 
Courts and the learned District Judge has 
rightly declined to accept his reasons for 
doing so. On all these grounds I think 
that he has rendered himself unfit to be 
allowed to continue as a manager of the 
institution. On the other hand charges of 
immorality have not been proved and 
taking into consideration the circumstances 
of the case I do not think a case has been 
made out for his removal from the office 
of the sajjadanashin. It has not been 
proved that he is landing a wicked life. 
1 do not for a moment wish to belittle the 
misdeed:^ of the defendant, but at the same 
time I must note that he was to some 
extent tempted to adopt the untenable posi- 
tion which he took in the trial of 
the suit and in Itbis Court. He 
was elected a sajjadanashin in 1913. No- 
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thing was alleged against him till 1922. la 
that year a suit under e. 92 of the Oivil 
Procedure Oode was instituted against him. 
His defence was that Shah Abdul Rasheed 
the son of the late aajjadanathin Shah Sami 
Ahmad, who was a minor in 1913 and 
•ould not be elected aa aajjadanathin on 
his father’s death, having come to age 
wanted to regain the position which bis fa- 
ther held. Whatever might have been the 
misdeeds of the defendant, I have reason to 
believe that the suit of 1922 was instituted 
more in the interest of Shah Rasheed 
than in the interest of the public. The 
suit was withdrawn as soon as the defend- 
ant came into terms with him and executed 
the tkramama (Ex. 1 in the case). Para- 
raphe 5 and 14 of this ekrarnama have not 
een printed in the paper book. We got 
them translated and a copy is attached to 
this judgment. The term on which the 
ease was allowed to be dismissed was in 
effect that Shah Abdul Rasheed would get 
Rs. 200 per month: Rs, 100 for the expendi- 
ture of maintaining the madraaaa of which 
he would be placed in charge and another 
Be. 100 by way of allowance and it was also 
stipulated that though Shah Abdul Rasheed 
would get these allowances, he would not 
be required to stay at Msulanagar. In fact 
the provision was that Rs. 200 per month 
would be banded over to Shah Abdul Ra- 
sheed to do whatever he liked with it. On the 
defendant agreeing to these terms the suit 
was dismissed. It is obvious that had the 
defendant been such a bad lot as he is 
pmnted now, the suit would not have been 
withdrawn on his executing the ekrarnama 
the main object of which was to benefit 
Shah Abdul Rasheed. The defendant's 
case is that as this ekrarnama contained new 
terms contrary to the usage prevailing in 
the institution he had to cancel it. 1 have 
no hesitation in holding that the defendant 
was justified in cancelling this ekrarnama, 
which in a way allowed Rs. 200 a month to 
a man holding no definite office in the in- 
stitution. It seems to me that the aajjada- 
naahinthip of this khankah has been an 
apple of discord practically throughout 
the whole history of this institution Dis- 
putes and fights are apparent frem some of 
the rubkara which have been filed in the 
suit. I have said that Shah Yasim, the 
grandfather of the defendant was the aaj- 
ia^nauhin. On hie death his eon Shah 
Wasim, the plaintiff’s father being an in- 
fant, one Shah Ally Ahmad was elected a 
mjjadanathin. There was a litigation up 
to the High Court. Sbah Ally Ahfnad was 


succeeded by his grandson Shah Sami. 
His term of office seems to have been rather 
peaceful. On bis death the family of Shah ' 
Wasim again managed to capture the 
office and the defendant was elected As 
soon as Sbah Rasheed Ahmad, son of Shah 
Sami Ahmad, became of age, he wanted to 
get something out of the office which was 
formerly held by his father and managed 
to secure Re 200 a month hy the ekrarnama 
(Ex. 1). During the litigation it is apparent 
that some of the account-books of the de- 
fendant were stolen and then produced in 
Court to contradict the account filed by the 
defendant himself. In this litigation un- 
fortunately there have been intrigues and 
counter-intrigues. The respondents have 
laid much stress upon the falsity of the 
accounts. Ho doubt there are contradictions 
between the two sets of accounts, Exs. 3, 
3a and 4 on the one hand and Ex. 5 on the 
other. But these account papers exhibited 
on behalf of the plaintiff have a history 
behind them. They were stolen from the 
office of the defendant by some of the 
disloyal servants and then produced in 
the previous suit to contradict the accounts 
filed therein by the defendant. After 
the dismissal of the suit they were taken 
back and have again been filed in this suit. 
Oae of the sets bears the initial of the 
defendant (S. M. K), It is difficult to find 
out how far the defendant is responsible 
for it. The manner of this production 
makes one suspicioue. The defendant is 
obviously an incompetent person so far as 
management of zemindari is concerned and 
knows very little of accounts. These papers 
may be the outcome of a deep planned design, 
as when one’s subordinates are disloyal 
anything may happen. The clerks might 
have intentionally kept two sets of accounts 
to be used against the defendant. All this, 
however, can in no way be used as an 
excuse for the defendant for adopting the 
attitude which he has taken in this case for 
which 1 have held that he is unfit to 
continue as the manager of the property. 
But it hes not been shown that he is a man 
of such a wicked character or loose morals 
as to necessitate his removal from the 
sajjadanashinahip also. After ail, the 
office is based to some extent on the belief 
of the people and I am of opinion that so 
far as the order of the removal of the 
defendant from the office of the aajjadana- 
ahin is concerned, it should be reversed. 
He was elected by the descendant of Shah 
Qholam Moula ana there is nothing on the 
record to show that the majority whnte 
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his remoTal. No doubt three of them have 
been examiued as witoessee in the case, 
but iu an institution like this there shall 
always be dissentient voices: all cannot agree 
to one man. In the documents the head 
of the institution has been described as 
tajjadanashin and manager and I see no 
objection in making provisions for sepa- 
ration of the offices. No doubt up till now 
both the offices were held by one and the 
same incumbent, but in preparing a 
scheme the Oourt is not bound to follow 
either the terms of the grant, if any , or 
even the usage which has been in force 
so far: see Prayag Dass v. Tirumala Sri- 
rangacharlava.ru, (45) and Mohamad Ismail 
Arvf'7.\Ahmed Moolla Dawoodi{A&). In the 
case of (Sujjada Muhamad Yusuf v. Shaw 
(10) cited above the Madras High 
Oourt did separate the office of the 
sajjadanashin from that of the manager. 
Therefore, while upholding the order of the 
learned District Judge so far as removing 
the defendant from the managership of 
the property is concerned, I am of opinion 
that it is neither necessary nor desirable to 
remove him from the office of the sajjadana- 
shin, This will, however, in no way affect 
the rights of the share-holders to remove 
him if they choose to do so in conformity 
with the scheme to be prepared, nor will it 
in any way interfere with the powers of 
the learned District Judge if he for any 
future act of the defendant on a proper 
application made to him decide to remove 
him. 

There is another matter in which the 
decree of the learned District Judge re- 
quires some modification. This is in 
respect of the order about the taking of the 
accounts from the defendant. As sajjadana- 
shin by election the powers of the defend* 
ant were more than that of a mutawalli or 
trustee. The decisions which I have referr- 
ed to above show that a sajjadanashin is not 
a mutawalli and his powers of expenditures 
are wide and as long as he keeps up the 
institutions in a fairly decent condition he 
is not accountable to anybody. No doubt 
those decisioDB do not apply to the present 
case where the surplus after meeting the 
necessary expenses is to be distributed 
among the maintenance-holders; but never- 
theless directing him to render accounts 
for the previous year without some limit 

(45) 28 M. 319; 15 M. L. J. 133. 

(46) 35 Ind. Oas. 30; A. I. R. 191« P. 0. 132; 43 I. A. 
127; 43 0. 1085; 14 A. L. J. 741; (1916) 1 M. W. N. 
460; 20 O. W. N. 1118; 20 M. L. T. 110; 18 Bom. L. R. 
•11;31M. L.J.290;24O. L. J. 198; 4 L.W. 269 ; 9 
Bur. L. T. 141; 8 L. B. R. 517 (P. 0.) 


will be a very complicated affair especially 
when there are indications on the record to 
show that at the time of the previous suit 
the account papers of the defendants were 
stolen and there, is reason to believe that 
the plaintiffs in that case were fto some 
extent privy to it. This being the state 
of affairs it will not be in the interest of 
justice if the defendant be now called upon 
to render accounts without some limit 
being imposed upon it On the other hand 
Ido not want in any way to jeopardise the 
interests of the . maintenance- holders who 
have been depending upon the allowances 
for the last one hundred and fifty years or 
more. The decree of the learned District 
Judge should in my opinion be modified 
in such a way as would confine the render- 
ing of accounts only to ensuring that a 
reasonable amount has been distributed 
among the maintenance-holders. If it is 
found that about half of the net income 
of the estate has been distributed among 
the maintenance holders no account of the 
remainder shall be taken from the defendant. 
This is the proportion roughly speaking 
which was being distributed among them. 
If on the other band much less than that 
has been distributed, the District Judge 
will proceed to take accounts from the defen- 
dant for a period of three years prior to the 
institution of the' suit and for the period 
of the pendency of the suit. The descend- 
ants of Shah Qholam Moula commonly 
called share-holders have been receiving the 
surplus of the income. I agree with the 
learned District Judge that these mainteni- 
ance-holders should not be deprived of 
what they have been getting for the last 150 
years A provision to this effect fixing 
a proportion between the two classes of 
expenditure should be embodied in the 
scheme. 1 am not unmindful of the fact 
that a time may come when the amount to 
be received by a particular individual is 
so small and insignificant that it will be 
of no use to the recipient to receive it and 
it will be contrary to the intention of the 
grantor to pay it: in other words it will be 
too small to be called a maintenance. 
In that case the recipient may himself 
refuse to take it or the Court on a proper 
application made modify the scheme and 
apply the doctrine of cypres to such an 
amount. It is also necessary that the 
broad principles of the scheme should be 
embodied in the decree. 

In view of the remarks 1 have made 
it is necessary that in lieu of the decree 
of the learned District Judge a fresh 
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decree be prepared in this Oourt in the 
following terms: 

(1) That it be declared that the Maula- 
nagir khankah is a public, religious and 
charitable institution and that the prop- 
erties appertaining to it mentioned in 
schedules l-A and 1-6 to the plaint are 
public trust properties primarily intended 
for the maintenance of the said khankah 
and for ihe maintenance of the charitable, 
religions and educational institutions 
attached to it and a full discovery of the 
trust properties shall be made 

(2) That a scheme be prepared for the 
management of the said khankah and the 
properties attached thereto; that it be 
declared that the religious, charitable and 
educational expenditures on the scale pro- 
vided in the scheme are the first charge 
on the income of the said properties, and 
the balance left is to be distributed among 
the descendants of Shah Qholam Moula 
in the same manner in which it is being 
distributed up till now. 

(3) That the defendant be removed from 
the office of the manager of the properties 
attached to the institution, but will continue 
as tajjadanaahin of the khankah till he is 
removed either in the manner provided 
in the scheme aforesaid or by the District 
Judge for any act of misconduct committ- 
ed by him subsequent to this date. 

(4) That till such time as the defendant 
continues to be sajjadanashin of the khankah 
a manager or mutdwalli shall be appointed 
in the manner provided in the scheme 
aforesaid. 

(5) That if on account of death, resigna- 
tion or otherwise the defendant ceases to be 
the sajjadanashin, the manager to be 
ajppointed under cl. (3) shall also vacate 
office and a joint sajjadanashin and mana- 
ger or a separate sajjadanashin and a 
separate manager shall be appointed in 
the manner provided in the scheme afore- 
said. 

(6) That an enquiry shall be made in 
such manner as the learned Distrct Judge 
directs as to the proportion of the net 
income of the estate that has been distribut- 
ed by the defendant among the 
maintenance-holders during the period com- 
mencing from three years before the institu- 
tion of the suit till the assumption of charge 
by the Receiver appointed by the Oourt. 
'If on such enquiry the District Judge finds 
that the defendant has not distributed 
among the maintenance-holders one-half 

' of the net income of the property or such 
lesBer sum as the learned District Judge 
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considers reasonable, an account of income 
and expenditure of the trust properties for 
the period aforesaid shall be taken from the 
defendant and a decree for a sum to ex- 
ceeding the difference of the amount so 
distributed and half of the net income of 
the property shall be passed against the 
defendant. The court-fee required for the 
preparation of the decree shall be paid by 
the trust estate. The decretal amount 
realized shall be paid into the Court and 
distributed among the maintenance-holders 
in such proportion as the District Judge 
directs. 

(7) The scheme shall provide for, among 
others, the following : 

(a) Provision for a sajjadanashin and a 
manager, the posts being held either by 
one or by two different persons, and the 
manner of their election, appointment and 
removal. 

(b) Provision for allowances to be paid 
to the sajjadanashin and the manager if 
the offices are held by one person and also 
when they are held by different persons. 

(c) Proportion of income to be spent on 
the religious, educational and charitable 
objects and the proportion to be distributed 
among maintenance holders with due re- 
gard to the past usage. 

(d) Distribution of duties between the 
sajjadanashin and manager when the offices 
are held by different persons so that the 
sajjadanashin may remain in charge of the 
religious duties and maintain them out of 
the funds provided by the manager. 

(e) Provision for the appointment of a 
committee of supervision for the prepara- 
tion of the budget and supervising the 
works of the sajjadanashin and the manag- 
er. 

(/) Provision that the sajjadanashin and 
manager shall as far as practicable be from 
among the descendants of Shah Ghnlam 
Moula. 

(g) Provision for practical audit of ac- 
counts and their inspection. 

(8) The scheme prepared shall be liable 
to be modified or altered as occasion arises 
on a proper application made to the District 
Judge. 

The District Judge will now proceed to 
prepare a scheme for the management of 
the trust properties. At the time of the 
preparation fullest opportunity will be given 
to the descendants of Shah Gholam Moula 
to appear and represent their case before 
him. He will also consult and take the 
views of such persons interested in the in- 
stitution as he thinks fit. Till the scheme 
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Ib prepared aad given effect to the Receiver 
appointed by the Oonrt will remain in 
office. He will pay to the sajjadanashin 
each sam for the performance of the reli- 
gions ceremonies and his allowance os the 
District Judge directs. 

The decree of the lower Oonrt is varied 
but the appeal has in the main failed and 
with the modifications above indicated is 
dismissed with costs. The defendant-ap- 
pellant shall personally pay the costs of the 
plaintiffs both of the Court below and this 
Court. The hearing-fee in this Court shall 
be calculated at the rate of Rs. 75 for each 
day of the hearing. A fresh decree will be 
drawn up in this Court. 

Scpoope, J. — 1 have had the advantage 
of reading the judgment of my learned 
brother and I agree with his findings and 
the decree he proposes to pass in this case. 

In the written statement the defendant 
took the plea that the reference to religious 
and charitable purposes in the original 
grant was really not a condition attaching 
thereto and was not the operative part of 
the grant but was rather by way of recom- 
mendation and as expressing a pious wish 
of the grantor. We have in this case a 
number uf documents in which the prop- 
erty is referred to, covering a period of 
almost two centuries from the original 
Moghal grant in 1748 down to the present 
time— I refer in particular to the orginal 
8anad, the Warasatnama, the confirmatory 
mnada of the Bast India Company, the 
rubakaris of the Collectors of Monghyr and 
Bhagalpur, the different land registration 
proceedings, the plaints and written state- 
ments in suits relating to this property 
and the.finally published{ Record of Rights. 
In every one of them there is a reference 
either direct, incidental or inferential to 
the trusts attached to this property. Here 
and there from the different documents 
isolated words and sentences have been ex- 
tracted by the appellants as indicating com- 
plete proprietary right in the property free 
from all trusts; but the documents must 
be read as a whole, and in my opinion ap- 
plying the test of contemporaneous exposi- 
tion no other conclusion whatsoever is possi- 
ble than that the suit property is burdened 
with a public trust of a charitable or religions 
nature. Questions reb.ting in one way or 
the other to this prooorty had been fre- 
quently before the Courts both Revenue 
and Judicial; before the former in the early 
days of the last century when apparently 
one Shyam Singh called into question the 
nature of the grant, again with reference 


to the desirability of its being taken charge 
of under Regulation XiX of 18l0: and later 
still in proceedings under the Land Regis- 
tration Act; before the latter in the form 
of suits for the disputed sajjadanashiiuhip, 
suits for accounts, suits lor rents and so 
on; in truth until in the present case the 
defendant has done so, nobody ever 
set up a claim of complete proprietor- 
ship unburdened by any obligation 
of a public or private nature. As to 
defendant himself, in 19 1 3 he applied for 
registration of bis name in his capacity as 
as sajjadanashin and he was registered as 
mutawalli in respect of the property con- 
nected with the khunkah. In I9l4 he de- 
fended a suit in respect of this property 
and stated that it was a wakf property 
and that nobody had any proprietary rights 
in it, vide Ex. 10. In 1916 he filed a suit 
for accounts on the footing that certain 
villages including the property now in suit 
were t wakf property of the Moulanagar 
khankah of which he was in possession; as 
sajjadanashin; in the previous wakf suit 
in 1922 he pleaded that the properties were 
burdened with the discharge of certain 
charitable and religious functions having 
been granted originally as "madad mashr 
to Shah Gholam Maula. There are abun- 
dant other instances on the record where 
litigation proceeded on the footing that these 
were trust properties. 

Again ever since its creation, this estate 
has spent quite a considerable portion of 
its income in the charitable purposes en- 
umerated in the original grants. I refer to 
defendant’s own document Z (3) a rubakari 
of resumption proceedings in 1836 in the 
Court of the Deputy Collector of Monghyr, 
for settlement of the pergana under Regu- 
lation II of 1819 and HI of 1828. The 
Deputy Collector found that the then hol- 
ders of the estate had in the seven years 
from 1233 to 1239 Fasli spent more than 
half the income on the purposes of the 
khankah. Again in Ex. 42 a written state- 
ment by sajjadanashin Aley Ahmad runs 
as follows; 

“the defendant admits the plaintifE's allegation 
in his plaint that the annual expenditure in connec- 
tion with the khankah is Rs. 20,000". 

Again the defendant himself in his evi- 
dence pleads annual expenditure of Rs. 8, COO 
to Rs. 9,0G0 on the upkeep of the khankah 
and the objects connected with it. Indeed he 
has never challenj^ed the actual practice 
in this respect and he could not do so on 
the facte. Sir William Hunter in his 
Statistical Account of Bengal describing 
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^6 revenue-free tenures of the Monghyr 
District writes in 1876 as follows: — 

“The largest revenue-free tenure in the District 
i^4be entire Abhaipur Pergana held by the khankah 
or monastery at Maulanagar, which was confirmed 
by sanad of Council, dated 9th February, 1786. The 
proceeds of the estate are expended in feeding tra- 
vellers and beggars, in keeping a school and a 
mosque, and also in the personal expenses of 
bke endowed family”. 

In face of this long course of contempor- 
ary exposition and usage and apart from 
there being a very clear case of estoppel 
against him it is in my opinion entirely idle 
for the defendant now for the first time 
to set up a claim to full proprietorship. 
Ab Lord Turner said in the Attorney General 

Rochester (Corporation of) (47), 

“Undoubtedly, if an instrument be doubtful in its 
.erms, contemporaneous usage may be referred to; 
ind if there has been a long usage in the application 
>f funds to purposes which may be warranted upon 
me construction of the instrument, but which may 
not be warranted upon another construction of the 
instrument, the Court will lean to that construction 
of the instrument (provided it be doubtful) which 
will best correspond with the mode in which the 
funds have been for so long a period applied”. 

Applying the test laid down by this 
learned Judge the plaintiffs are in nay opi- 
nion on practically unassailable ground in 
fact sufficient to conclude this part of the 
case; and my learned brother has shown 
the original sanad indicates very strongly 
that the grant to Shah Qholam Mania was 
not a personal grant but was a grant for the 
maintenance of the khankah founded by 
Shah Nizumuddin. 

The really substantial contention in the 
appeal was that the property is not legally 
wakf and that if it is wakf the position of 
the defendant is not that of the trustee in 
respect of it and that therefore s. 92 of the 
Code of Civil Procedure has no application. 
There is a very great similarity between 
this case and the two grants referred to 
in Kulb AH Hussain v. Syf AH q) and 
Quadira v. Shah Kabeer Ooddeen Ahmed (3); 
two grants were in question in the latter 
case and it is to the second grant commonly 
known as the Alamshahi grant that the 
grant in suit bears a very strong resembl- 
ance. Those two cases entirely dispose of 
the contention advanced for the appellant 
that the grants lack the essentials of wakf 
as no charitable intention is expressed in 
the document and as the characteristic of 
perpetuity is wanting. Wakfs in connection 
with khankahs are a very well-known 
feature of Islamic institutions and have 
been recognised in numerous decisions of 
which the two mentioned above bear the 
closest resemblance to the present ease. 

(47) (1854) 5 D. M. A G. 797; 104 B.R. 287. 
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I would also refer to the decision of the 
Privy Council in Jewan Das Sahoo v. Shah 
Kabiroeideen (4) which follows these two 
decisions. I can see no substance at all in 
the contention that the objects in the 
sanad namely, meeting the expenses of the 
drumbeaters, travellers, the madadmash of 
sajjadanashin and the upkeep of the 
khankah are cot valid objects of wakf. They 
s:em to me when taken together to fulfil 
the requirements completely as indicated 
in the leading text-books on Muhammadan 
Law. 

Indeed Sir Abdur Bahim has taken all 
what I may call the stock objections that 
can be taken against a claim of wakf: for 
instance another contention was that the 
original sanad constituted a family settle- 
ment in favour of Shah Golam Maula and 
that the distribution on religious objects 
was left entirely to the holder’s discretion 
and that these incidents negative a valid 
wakf. Apart from the Wakf Validating 
Actsof 1913 and 1923 with which admittedly 
we are not concerned here, whatever uncer- 
tainty there might have been at one time 
regarding the legality of family settlements 
in the form of wakf, the law is more or 
less crystallised by reason of the decisions 
of their Lordships of the Privy Oouncil, for 
instance in Mahomed Ahsanulla Chowdhury 
V. Amarehand (43) and Mutu K. A. Ram' 
anadan Chettiar v. Vana Lewai Marakayar 
(7). As a result of these and other decisions 
an endowment is cot vitiated as wakf by 
the fact of its containing provisions in 
favour of the founders of the family or in 
favour of a particular family and their 
descendants provided that the primary 
object appears to be a permanent applica- 
tion of the property to some public and 
unfailing purpose. As my learned brother 
has shown such permanent application is 
the result of the deed in question (fix. 50) 
and, as 1 said above, it has not been dis- 
puted that ever since its foundation a 
considerable portion of the income has 
always been devoted to charitable pur- 
poees. Nor do I think dan it be seriously 
contended that it is an illusory wakf; 
obviously the grantor could have had no 
object in creating a fictitious wakf in 
favour of the descendants of Shah Qolam 
Maula. His purpose undoubtedly wae 
a charitable one, namely to provide for 
the up- keep of the khankah. 

Sir Abdur Babim relies very strongly 
on the case of Kaneez Fatima v. Sah^a 

(48) 17 0. 498; 17 1. A. 28} 5 Sar. 478 (P. 0.) . 
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Jan \]b) as meeting the cases which I have 
followed. It is true that the sanadfin that 
case is not at all unlike the sanad in the 
present case; but there the decision was 
very much iniuenced by the fact that the 
former proprietors had dealt with the 
estate in a manner wholly inconsistent with 
its being an endowment and the alleged 
endowment there had never come under 
the superintendence of the Board or the 
local agents established by Regulation 
' XrX of 1110, As my learned brother has 
pointed out though the right to receive the 
maintenance from the residue after the 
necessary provision has been made for 
charity has been the subject-matter of 
transfer, there is no instance of any trans- 
fer of the corpus of this property and, as I 
said, there has been for well nigh two 
centuries consistent disposal of quite a 
considerable part of the funds on charitable 
purposes. 

As regards the application of Regulation 
XIX of 1810, as has been shown in the 
judgment of my learned brother and of the 
first Court, the action of the Revenue Autho- 
rities at the time was seemingly inconsis- 
tent and the position is undoubtedly 
obscure. It must, however, be borne in 
mind that the object of this Regulation was 
to provide that all endowments for the 
support of mosques, temples etc., should 
be applied according to the real will and 
intention of the grantor, to use the words 
of the preamble. Government did not, under 
this Regulation, actually assume the mana- 
gement of these endowments; they only 
made themselves responsible for their due 
application; local ’agents were to be appoint- 
ed for the discharge of these duties by 
the Board of Revenue and the Oommis- 
eioners and they were to ascertain the 
necessary particulars regarding all endow- 
ments and report them to the Board of 
Revenue; my reading of the various 
ruba/ram on this point is that as Govern- 
ment was satisfied as a result of their 
enquiries undertaken under this Act that 
the public trusts connected with the prop- 
erty ^ were being duly provided for, they 
considered it unnecessary to interfere any 
further with the managemant of the prop- 
erty, more especially as it was a rent-free 
grant to Shah Golam Ifaula. Whatever 
doubt there may have been in the minds 
of the ofSoers dealing wich the question as 
to the applicability of the R .gulation, they 
had no doubt at all, as far as 1 can see, that 
the property was burdened with a public 
tra 9 t of a charitable nature. Some oases of 


Government interference with the Trust 
must however be emphasized. In 1856 the 
Collector of Monghyr under instructions 
from the Board of Revenue made a personal 
investigation into charges against Shah 
Muhammad Yasin for “mismanagement of 
the Abhaypur trust”. After investigation 
by calling for statement of five years 
receipts and expenditure, nothiuj^ was 
found to justify the allegation of misman- 
agement. In February, 1858, the Commis- 
sioner asks the Collector to report the 
name of an individual duly qualified to be 
sajjadanashin in place of the late Shah 
Muhammad Yasin and in May, 1858, he 
informs the Collector he has rejected 
objections agaiust the nomination of Aley 
Ahmad. A letter of the Board of Revenue 
in September, 1858, confirms these proceed- 
ings of the Collector and Commissioner 
vide Ezs. 36, 37, 38 and 39 where the 
property is referred to indifferently as the 
“Abhaipur Trust”, “Abhaipur Endowment" 
“Abhaipur Institution”. 

This interference is irreconcilable on 
any other explanation than that it was 
a public trust of a charitable or religiOhs 
nature. In my view of the matter, so far 
as the applicability of this Regulation 
goes, the history of the matter is decid- 
edly against rather than for the defendant. 
Besides, another consideration which must 
be borne in mind is that we are here 
considering whether the property is a 
trust for a religious or charitable purpose 
as contemplated under s. 92 of the Code of 
Civil Procedure; and the learned District 
Judge rightly took the view that even if the 
wakf theory should fail for any reason we 
are not only entitled to presume but ought 
to presume the existence of a charitable 
and religions trust, as is said in Puma Atal 
V. Darthan Das (28). Sir Abdur Rahim 
argues that a public trust other than wakf 
is unknown to Muhammadan Law, The 
sole authority for this proposition seems 
to be the dictum of Earamat Husain, J., in 
Pur an Atal v. Darshan Das (27) 
but as my learned brother has 
shown the view taken in that particular case 
by that learned Judge was not accepted in 
the Court of Appeal in Puran Atal v.Darshan 
Das (27). There were some old decisions 
to the effect that heritable property might 
under Muhammadan Law be burdened with 
a trust of a religious nature such as 
maintaining the tomb of a saint without 
becoming wakf and that it might then be 
alienated subject to that trust, see Kuneee 
Fatima v. Sahtba Jan.{S) and Futtoo Bihee 
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y. Bhurrut Lall Bhukut (30). Bat these 
oases were overruled by the decision of the 
Privy Council in the case of Bishen Chand 
Baaawat v. Nadir Hostein (49) in which a 
property burdened with a trust of this 
nature was held not to be attachable by 
personal creditors of the trustee as of course 
it would have been if he could have 
alienated it subject to the trust. This latter 
case does not go the length of saying that 
there cannot be a public trust without its 
being wakf but what it does say is that a 
property burdened with such a trust is 
inalienable which 'of course is the main 
characteristic of wak^. Similarly here the 
question is whether the property is trust 
property within the purview of s. 92 of the 
Civil Procedure Code and very clearly it is, 
and has that characteristic of wakf. As to 
whether it has all the other characteristics 
otwakf the question is really academic 
once the above finding is arrived at. What 
I wish to lay stress on is that assuming the 
correctness of Sir Abdur Rahim's proposi- 
tion, he has not been able to show that there 
is any incident in this property foreign to a 
wakf. The learned Advocate in this con- 
nection also relied on the decision of their 
Lordships in the Privy Council in Vidya 
Varuthi Thirtha v. Balusami Ayyar (11) 
for his contention that s. 92 had no applica- 
tion to the head and manager of a religious 
institution like a wakf. The short answer 
to this argument is that to accept it would 
mean holding that the provisions of s. 92 
have been consistently misapplied by the 
Courts in India. Decisions after decisions 
can be cited where s. 92 has been applied to 
cases of wakfs and Hindu Endowments. 

It was Bubstantially on these lines that 
the finding of the learned District Judge as 
to the trust character of the property was 
challenged at very great length, but the 
argument left me entirely unconvinced. 
Whatever difSculties there might be in the 
interpretation of the original sanad, after 
that the way is clear, and for its time a 
plainer case of a public trust for religous 
purposes so far as the practice of nearly two 
centuries goes it would be difficult to find 
in this country. Indeed I think that the 
defendant in view of his own previous 
admissions was very ill-advised to deny his 
public obligations in respect of this Estate. 

As to his removal from the managership, 
that is inevitable on the findings of the 
learned District Judge, which passed 
unchallenged in Sir Abdur Rahim's argu- 
ment. In his final reply to the respondents 

(49) 1< I. A. 1; 15 0. 389; 5 Sar. 113 (P. 0.}, 


Mr. Hassan Jan for the appellant challenged 
them all, and thus took the respondents and 
ourselves rather unawares by. this unusual 
procedure. It is perfectly clear that the 
trust property is being grossly mismanaged; 
proper accounts are not kept, Government 
demands are not paid in time, with the 
result that penalties are incurred; and the 
defendant has been treating the trust 
money as his own. Another very serious 
act of misbehavior is a nominal lease of 24 
bighaa oi kaaht land to his brother-in-law, 
which the learned District Judge has really 
found to be a conversion to his own use. 
It is clear that he cannot be allowed to 
continue in the management. As regards 
personal misbehaviour rendering him unfit 
to hold the aajjadanaahinahip I agree with 
my learned brother that, the charges are not 
so well established as to justify his removal 
from his spiritual duties. 

B. L. Decree modified. 


PATNA HIGH COURT. 

Appeal from Original Decree No. 258 
of 1928. 

May 4, 1931. 

Muhammad Noobamd Soboopb, JJ. 

PARMESHWAR BAHU-Dbpbnbant 
— Appellant 
versus 

NANDKISHORE LAL anb otbbbs 
— Plaintiffs — Rbspondbnts. 

Bengal Tenancy Act (VIII of 1885), a. 167 — Service 
of notice — Onus of proof — Certificate in Collector's 
order sheet, effect of. 

A certificate in the order sheet of the Oollector in 
a proceeding nnder s. 117 of the Bengal Tenancy 
Act, that a notice has been properly served is prima 
facie evidence that such a notice has been served, 
though it is not conclusive and it is open to the 
opposite party to challenge it and show that the 
notice was not served in time. Kuldip 
Narain Teviari v. Ram Lai Mandal (2), 
Nandkishore Chowdhury v. Sir Rameshwar Singh 
Bahadur (3) and Ram Protap Marwari y.Jhoomak 
Jha (4), followed, Hitnarayan Singh v. Rambarai Rai 
(1), dissented from. [p. 444, col. I.] 

Appeal from a decision of tbe Subordinate 
Judge, Purnea, dated tbe 20th September, 
1928. 

Mr. P. C. Manuls (with him Messrs. S. C. 
Bose and K. M. Moitra), for the Appellant. 

Messrs. S, Saran and C. P. Sinha, for the 
Respondents. 

Muhammad Noop, J.— This appeal 
arises out of a suit instituted on 14th 
November, 1927, to enforce a simple mort- 
gage executed on 17th June, 1821, 
defendant No. 1 in favour of the plaintiff- 
respondents for a sum of Rs. 1,000, the due 
date being Kartiek, 1329, corresponding to 
15th November, 1921, The mortgagt^ 
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property ie 59 bighas and 5 cottaha of land 
forming part of the oooupancy holding of 
defendant first party It appears that on 
17th April, 19S3, subsequent to this mort- 
gage, the ooonpanoy holding was sold in 
execution of a rent decree of the landlord 
and purchased by the appellant, the defend- 
ant No. 3. After the institution of the 
present suit that defendant (defendant 2nd 
party) proceeded under s. 167 of the Bengal 
Tenancy Act to annul the encumbrances of 
the plaintiffs and contested the suit so far as 
the passing of the mortgage- decree was 
concerned. The mortgagor-defendant did 
not enter appearance either in the suit or iu 
the appeal before us. The question to be 
decided by the Oourt below was (1) whether 
the application before the Collector filed by 
defendant No. 3 for the issue of notices 
under s. 167 was within one year of his 
having come to know of the encumbrances 
and (2) whether the said notices were 
properly served upon the plaintiffs. The 
lower Court has decided both these points 
against the defendant No. 3 and has passed 
a decree for sale in the usual terms. He 
has held that the defendant No. 3 came to 
know of the mortgage at the time of the 
sale or soon after it and that the notices 
were not properly served. The defendant 
No. 3 has appealed. 

On his behalf it has been contended by 
Mr, Manuk that the notices were properly 
served and the view of the law taken by the 
Court below about the onus of proof, effect 
of the order of Collector and the sufficiency 
of service is wrong and that it has not been 
proved that defendant No. 3 came to know 
of the encumbrances prior to the date of 
knowledge alleged by him. In my opinion 
these contentions are well founded and must 
prevail. 

I take up the question of knowledge. 
The plaintiffs* first contention is that 
defendant No. 3 came to know of the mort- 
gage at the time of the sale itself. The only 
evidence on this point is that of Puran Lai 
Dntt, witness No. 3 for the plaintiffs. This 
witness says that be was one of the bidders 
at the sale and having been informed by 
defendant No. 3 that the property was 
encumbered he did not bid high. This 
story is obviously unreliable. In a sale 
held in execution of a rent decree the 
quMtion of encumbrances is not a factor 
which a bidder takes into bis consideration. 
A holding is sold with a right to the 
purchaser to annul the enoumbranoes by 
taking steps under s. 167 of the Bengal 
Tenancy Act, Then looking at the bld- 
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sheet (Ex. 2) it appears that this witness did 
bid up to Rs. 1,025. The bids were as 


follows: — 

Rs. 

Puran Lai Dutt ... ... 700 

Decree-holder « ... ... 800 

Defendant No. 3 ... ... 1,000 

Decree- holder... ... ... 1,020 

Puran Lai Dutt ... .. 1,025 

Defendant No, 3 ... ... 1,041 


V/OACJULUCkAAb A.VV, ... J.yVTtA. 

From this it is clear that Puran Lai Dutt 
did bid up to Rs. 1,025 and the property was 
knocked down to the defendant No. 3 at 
Rs. 1,041. Therefore, the story that he 
refrained from bidding high on the ground 
of there being an encumbrance on the 
property cannot be believed. His bid was 
almost as high as that of the defendant No. 
3. Then again it is strange that having seen 
the defendant No. 3 outbidding him he still 
acted upon his information. The story is ob- 
viously a got- up 036 and I do not believe it. 

The next contention of the plaintiffs is 
that at any rate the defendant No. 3 came to 
know of the mortgage soon after the sale. 

[His Lordship n referred to the evidence 
and continued as follows.] 

I, therefore, hold that it has not been 
proved that the defendant No. 3 came to 
know of the mortgage prior to the date of 
knowledge alleged by him, 

doming to the question of the service of 
notices upon the plaintiffs, it appears that 
the notices were taken to them on two 
occasions, once on the 3rd January, 1923, 
and then again on the 24th January, J92H. 
On both the occasions the plaintiffs were not 
found and there were, what is oalled, snb- 
stituted services. Afterwards defendant 
No. 3 sent a notice by registered post which 
was returned unserved and the postal peon, 
Prayagdat Missir (witness No. 2) swears 
that he took the notice to the plaintiffs and 
they refused to take it. I see no reason to 
disbelieve this witness. Though this postal 
notice is not a legal notice, it proves that 
the plaintiffs were avoiding the services of 
the notices on them. The story ^ut forward 
by the plaintiff is that Nandkishore T.H . 
one of the plaintiffs, had been during thiff 
period ill at Bhagalpur and it is argued 
that no step was taken to have the notice 
served upon him there; but on this point 
the evidence of the witnesses is contradictory. 
Plaintiffs' Witness No. 2 (Sundar Lai) 
deposed that Nandkishore the plaintiff was 
ill at home while the plaintiffs' Witness No. 
4 (Mukti Narain Prasad) deposed as follows: 

“My uncle Nandkishore is ill at Bhagalpur. He is 
there from December last." 

It is impossible to believe these con- 
tradictory statemeota of the plaintiffa’ 
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witnesses. It is clear from the record that 
jdefendant No. 3 was anxious to hare the 
notice served upon the plaintiffs; he took all 
possible steps which he could. When on 
the first occasion the notice was returned 
after a substituted service the Collector 
directed their re-issue and to have them 
served again. Defendant No. 3 took steps 
to do so and to be on the safe side sent a 
notice by post and this' also the plaintiffs 
refused to accept. The peon who went to 
serve the first notice has been examined but 
the one who took out the notices on the 
second occasion was not available. The 
Collector was, however, satisfied as to the 
proper serving of this notice and there is a 
note to this effect in his order-sheet. 

The learned Advocate for the respondents 
has, however, relied upon the case of 
Hitnarayan Singh v. Rambarai Rai (1) and 
argued that an entry in an order-sheet 
of the Collector in a proceeding under s. 167 
of the Bengal Tenancy Act to the effect 
that notice has been served is no proof of 
the service of the notice. In this case 
referring to the order-sheet of the 
Collector, Das, J. observed as follows: — 

“The order-sheet in this case merely 
records an opinion of the Collector that the 
notices were served but the opinion of the 
Collector is in no way binding upon the 
Civil Court and the Civil Court has a right 
to determine for itself the question whether 
the notices were in fact served or not." No 
doubt the observation is on somewhat wide 
terms; but this view of the law is contrary 
to what has been laid down in various 
decisions of the Division Bench of this 
Court. In Kuldip Narain Tewari v. Ram 
Lit,l Mandal (2), Das, J. himself, relying upon 
the decision of Nandkishore Chowdhury v. 
Sir Rameshwar Singh Bahadur (3), held 
that once the notice was issued the onus is 
upon the person questioning the validity of 
the notice to establish that the notice under 
s. 167 was not served in accordance with 
law, and held that it was for the plaintiff to 
establish that notice was not served upon him 
within the period of limitation. It will 
thus appear that one of the learned Judges 
who was a party to the decision of 
Hitnarayan Singh v. Rambarai Rai (1) held 
otherwise in an earlier case and Kulwant 
Sahay, J., agreed with this view which is 
supported by the decision of Sir Dawson 
Miller, C. J. and Mullick, J., in the case of 

(1) 115 Ind. 0*8. 196; 7 Pat. 733; A. I. R. 1928 Pat. 
A5; 9 P. L. T. 484. 

(2) 107 Ind. Oas. 821; 7 Pat. 260; A. I. R. 1928 Pat. 
3l2. 

(3) .78 Ind Oas. 476; A. I. R. 1924 Pat. 615; 2 Pat. 
L. R.819. 


Nandkiihore Chowdhury v. Sir Rameshwa^ 
Singh Bahadur (3) referred to above and the 
case of Ram Protap Marwari v. Jhoomak 
Jha (4) decided by R )e and Jwala Prasad, 
JJ. Mr. Shambhu Saran has relied upon 
some Calcutta oa8es:|they have been referred 
to in Hitnarayan Singh's case (1). I do not, 
however, propose to discuss them in detail. 
In my opinion the weight of the judicial 
decisions of this Court is in favour of the 
view that a certificate in the order-sheet of 
the Collector that the notice has properly 
been served is prima facie evidence that 
such a notice has been served but it is 
not conclusive. It is open to the other 
party to challenge it and show that the 
notices were not served in time, but in the 
absence of any evidence to the contrary, 
such a service must be presumed. As 1 
have said the case of Hitnarayan Sin gh v. 
Rambarai Rai ( 1) seems to lay down other- 
wise but the weight of authority is against 
this view. 

1 am satisfied on the evidence adduced 
that the notices were properly served. 
Under the rules of the Qoveroment of 
Bengal the notice under s. 167, Bengal 
Tenancy Act is to be served in a manner 
provided for the service of summons under 
the Civil Procedure Code. Mr. Sambhu 
Saran has relied upon a number of decisions 
as to the sufificiency or otherwise of a sub- 
stituted service. I do not propose to deal 
with them, I am satisfied that the plaintiffs 
were avoiding the service of notices upon 
them. 

The result is that the appeal must be 
allowed; the decree of the lower Court for 
the sale of the mortgaged properties should 
be set aside and the plaintiffs* suit as 
against defendant No.3 must be dismissed; 
but under the circumstances the said de- 
fendant should bear his own cost through- 
out. Plaintiffs are, however, entitled to a 
simple money decree against defendants 
Nos. 1 and 2. Simple mortgage prima facie 
carries with ^it a stipulation to pay the 
debt. In the bond in suit there is a clear 
promise of payment. The bond is a 
registered one and the suit is within six 
years of the due date. There is a cross- 
objection on behalf of the plaintiffs as to 
the amount of interest. I see no reason to 
interfere with the discretion exercised by 
the lower Court and would dismiss it. 
There will, therefore, be a simple money 
decree in favour of the plaintiffs against 
defendants Nos. 1 and 2 with costs and 
interest at the rate ordered by the Court 
below till the institution of the suit and 

(A) 39 Ind. Oas. 943; 1 P. L. W.440. 
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thereafter at 6 per cent, per annam. The 
plaintiffs will bear their own costs of this 
appeal. The suit as against defendant No. 
3 is dismissed but without costs. 

Scpoope, J.— I agree. The weight o£ 
judicial decisions in this Oonrt is in favour 
of the view that once there has bsen a pro- 
ceeding before a Collector under, s. 167 of 
the Bengal Tenancy Act with a view to 
annulling an encumbrance and the Collector 
had certified the due services of notice in 
such a proceeding the onus of establishing 
non-service is on the person who alleges it: 
I refer to the decision in Kuldip Narain 
Tewari v. Ram Lai Mandal (2) which 
followed two previous decisions of this 
Court, Dhunmun Singh v. Ijiehmilal (5) and 
Nandkishore Chowdhury v. Sir Bameshwar 
Singh Bahadur (3). It is difficult to recon- 
cile the decision in Hitnarayan Singh v. 
Rambarai Rai (1) relied on for the respond- 
ents in which it was held in effect that the 
Collector's certificate in such a proceeding 
was merely a record of his opinion and 
left the matter completely open for the 
Civil Court with the decision in Kuldip 
Narain Tewari v. Ram Lai Mandal (2) to 
which one of the learned Judges who 
decided Hinarayan Singh v, Rambarai Rai 
(1) was a party. In Kuldip Narain Singh 
Y. Ram Lai Mandal (2) that learned Judge 
in dealing with this question observed: 
“The decisions of this Court are perfectly 
clear. It was held by this Court in Nand- 
kishore Chowdhury v. Sir Rameshwar Singh 
Bahadur (3) that the onus is upon the person 
questioning the validity of notice to estab- 
lish that the notice under s. 167 was not 
served in accordance with law. ’’ The only 
dissenting decision of this Court is the sub- 
sequent decision of the same learned Judge 
in the later Patna case. 

N, K. & A. Appeal allowed. 

Cioss-objection dismissed, 

(5) 57 Ind.Oaf.492. 


PATNA HIGH COURT. 

Civil Revision Application No. 382 of 1931. 
February 12, 1932. 

SoaooPB, J, 

RUPLAL AGARWALA— Phtitionbb 
versus 

DHANSAR COAL Co. anb othbrs — 
Oppositb Paety. 

Companies Act (VII of 19 IS), s, 152 — Arbitration 
Act (IX of 1899), 38. 2, S — Arbitration between Com- 
panies — Applicability of Arbitration Act— Civil 
Procedure Code (Act V of 1908), e. 80^Notice to 
Seoretary of State — Waiver by Secretary of State, 
off cot of, 

Sootion. 152, Oompanies Act. is not restricted by 
2 tbs Arbitration Act wnicb limits ths appli* 
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cation of the latter Act to cases where the subject- 
matter could be the subject of a suit in a Presidenoy 
Town, [p. 446, col. 2.] 

Arbitrations between companies in Bihar and 
Orissa under s. 152, Companies fAct, are therefore 
governed by the Arbitration Act and not by Sch. II , of 
the Civil Procedure Code; Sundar Mai Lakhu Mai v. 
Paris Business Corporation Ltd, (2), dissented from. 
Attack Oil Co. Ltd. v. Abdul Majid (3), followed, [p, 
447, col. 1.] 

A third party is not entitled to raise the plsa of 
want cf notice under s. 80, Civil Procedure Code, B kola 
Nath Roy v. The Secretary of State for India (1), 
followed, [p. 446, col. 1.] 

Application against an order of the 
District Judge, Manbhum-Sambalpur, 
dated the ith June, 1931, confirming that 
of the Subordinate Judge, Dhan- 
bad, dated the 27th November, 1930, 

Messrs, A. B, Mukharji and U.N. Banerji 
lor the Petitioner. 

Messrs. S. M. Mulliek, S. C. Mazumdar 
and Nitai Chandra Ghosh for the Opposite 
Party. 

Judgment. — This application under s. 
115 of the Code of Civil Procedure is 
against the order of the District Judge of 
Manbhum-Sambalpur dismissing an appeal 
from the decision of the Subordinate 
Judge of Dhanbad directing under para. 
20, Sch. II, of the Code of Civil Pro- 
cedure that an award be filed. 

The Dhansar Coal Company and the East 
IndianiRailway Company had a difference of 
opinion regarding the rates to be levied 
from the petitioner Mr. Ruplal Agarwala, 
who is a colliery proprietor, for the use of 
the assisted siding, constructed at the ex- 
pense of the Dhansar Coal Company. 
The terms and conditions relating to the 
siding are to be found in the memorandum 
of agreement usually known as the As- 
sisted Sidings Agreement between the 
Dhansar Coal Company , and the Railway 
Company. It would appear that the Railway 
Company under cl. 14 of this agreement 
fixed the rate of tollage for the use of the 
siding payable by Mr. Ruplal Agarwala, 
petitioner, at two annas per ton; but the 
Dhansar Coal Company were not agree- 
able to this rate and in accordance with cl. 
22 of the agreement both parties . agreed to 
submit the dispute to arbitration. The 
question referred was what would be charge- 
able by the Railway Company|to|Mr. Ruidal 
Agarwala for using the siding, and there 
was also another matter about loading space 
which does not concern us here. The 
arbitration proceeded and an award was 
made to the effect that the tollage should 
be at the rate of 3 annas 6 pies per ton of 
coal subject to a minimum tollage of 
Rs, 1,800 per year. Then the Coal Oom- 
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pany made an applioatioa in the Court of 
the Sub-Judge, Dhanbad, for filing the 
award under para. 20 of Sch, 11 of the 
Code of Civil Procedure making the Bast 
Indian Railway Company only a party; but 
Mr. Ruplal Agarwala intervened and was 
made a party by the order of the High 
Court. The Subordinate J udge allowed the 
application and directed the award to be 
filed. Mr. Ruplal Agarwala appealed to the 
•istrict Judge and his appeal was dismiss- 
ed and now he has come to this Court 
under s. 115 of the Code of Civil Procedure. 

As regards the first two contentions press- 
ed on his behalf, there is no substance in 
them and they can be disposed of without 
any difficulty. The first was that 
the arbitrators bad no right to fix a 
minim um tollage and went outside the scope 
of the reference in doing so. Clearly as 
found by both the Courts below there is 
nothing in this point. The arbitrators 
struck a mean rate between the proposals of 
Dhansar Coal Company and the East Indian 
Railway Company and it is perfectly natural 
that they should further fix a minimum flat 
rate, as the learned Subordinate Judge 
has shown, this is a customary method 
of fixing tollage for the use of an assisted 
siding. 

As regards the absence of notice under 
B. 80 on the Secretary of State, the defect 
on this score has been waived by the Sec- 
retary of State. The Railway have no 
objection to urge on the score of waiver 
when the case went on appeal to the Dis- 
trict Judge though they had taken it before 
the Subordinate Judge, nor do they raise 
the objection now in this Court and a third 
party is not competent to raise the question 
of notice when the Secretary of State has 
waived it, vide Bhola Nath Ray v. The Sec- 
retary of State for India {!). 

The substantial contention was that the 
Court of Subordinate Judge acted without 
jurisdiction in entertaining the application 
to file the award under para. 20 
of Sch. II of the Code of Civil Procedure, 
because the agreement embodied in para. 
22 of the Assisted Sidings Agree- 
ment being one under s. 152 of the Indian 
Companies Act of 1899 ia accordance with 
the Indian Arbitration Act, under s. 3 of 
this latter Act, para. 20 of Sch. II of 
the Code of Civil Procedure can have no 
application. There can be no doubt that 
the agreement in question to submit future 
differences to arbitration was made under 
6. 152 ef the Companies Act “in accordance 
with the Indian Arbitration Act’*, the award 

(1) 16 lad. Om. 819; 40 0. 503; 17 0. W. N. 61. 


itself is described as an award “in the 
matter of the Indian Arbitration Act." The 
learned Advocates for the opposite-parties, 
the Railway Company and the Dhansar 
Coal Company, contend however that the 
Indian Arbitration Act has not been ex- 
tended by the Local Government under the 
proviso of 6. 2 of the Act to this province at 
all and that, therefore, the Act has no appli- 
cation. But according to s. 1 this Act ex- 
tends to the whole of British India though 
its application is limited by s. 2 to cases 
where the suits relating to the subject matter 
of the arbitration could be instituted in a 
Presidency Town or in local areas declared 
by the T^ocal Government to be deemed to 
be a Presidency Town; and the answer to 
the contention is to be found in cl. (3) of s. 
152 of the Companies Act which runs as 
follows: — 

“The provisions of the Indian Arbitration Act, 
1899, other than those restricting the application 
of the Act in respect of the subject-matter of the 
arbitration, shall apply to all arbitrations between 
companies and persons in pursuance of this Act." 

In other words the facilities in the matter 
of arbitration which the Indian Companies 
Act VI of 1882 gave to Companies so that 
the reference may be the act of the cor- 
porate body are not to be restricted by 
8. 2 of the Arbitration Act which limits its 
application to cases where the subject- 
matter could be the subject of a suit in 
a Presidency Town. In 1899 the Indian 
Arbitration Act was passed and the second 
proviso to B. 3, as it then stood, expressly ex- 
empted arbitrations under the Indian Comp- 
anies Act from its operation; the position has 
not been altered by the passing of the new 
Indian Companies Act (VII of 1913) 
because the third sub-section of s. 152 has 
rendered unnecessary the second proviso 
to s. 3 of the Indian Arbitration Act 
which has accordingly been repealed by 
8.290 of Act VII 011913. 

The learned Advocates for the opposite 
parties also relied on a Punjab case, Sundar 
Mai Lakhu Mai v. Paris Business Corpora- 
tion Ltd. (2) which lays down that s. 152 of 
the Companies Act is subject to the appli- 
cability of the Arbitration Act to the local 
area in which the suit has been instituted. 
For the reasons given above I cannot agree 
with this decision. In my view the award 
ought to have been filed in “the Court" as 
defined in s. 4 of the Arbitration Act. The 
Court of a Sub- Judge is not such a Court. 
Examination of SB. 96 123 of the Companies 
Act of 1812, which was passed before there 
was an Indian Arbitration Act at all, makes 

(2) 132 Ind. Cbb. 399; 32 P. L. R. 414; Ind; Rul. 
(1931) Lsh, 591; A. 1. B. 1931 Lsh. 555. 
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the poeitioB dear still. Section 119 of the 
old Act laid down that: 

“full tflect siiaU be given by the Courts according 
to their respective jurisdictions to all agreements, 
references, arbitrations and awards in accordance with 
this Act; ^d the performance thereof may, where the 
Courts think fit, be compelled by any process against 
the companies respectively or their respective property 
thal the Courts or any Judge thereof shall direct and, 
where requisite, frame for the purpose.” 

1 cannot, therefore, agree with the view of 
Jai Lai, J., in the above care [Sunder 
Mal-Lakhu Mai v. Paris Business Corpora-' 
tion. Ltd.} (2) when he states that 
the last danse of s. 152 appears to 
to be intended to extend the operation of 
the Arbitration Act even to cases where the 
eabject>matter of dispute could not be the 
subject of an arbitration under that Act. 
1 have shown that the object of the relevant 
sections of the Companies Act of 1182 was 
to give facilities to companies for arbitra- 
tion so as to bind the corporate body and it 
was never one of the purposes of the Arbitra- 
tion Act to restrict these facilities to 
Presidency Towns or local areas notified as 
such. In my view the law has been 
correctly stated in Attack Oil Co., Ltd. v. 
Abdul Majid (3j. The Court of the Subordi* 
nate Judge of Dhanbad not being a '‘Court” 
as defined in the Arbitration Act, the 
reference to. him was without jurisdiction 
and this vitiates the whole proceeding. Uis 
decree, therefore, must be quashed and the 
application muet be allowed with costs. 
Hearing fee 2 gold mohurs. 

A. Application allowed. 

(3) 118 Ind. 0 » 8 . 533; A. I. R. 1929 Lah, 246; lad. 
Rul (1929) Lah. 789. 


PATNA HIGH COURT. 

Criminal Sevision Application No. 512 
of 1931. 

November 14, 1931. 

WOET, J. 

MOSAFIR SINCH-Pstitionbe 
versus 

EMPEROR— Oppositb PAUTr. 

Ptnal Code (Act XLV of 1860), a. 182— Giving false 
information to Police about missing of animal, whether 
an offence. 

Where the accused reported to the Police that his 
buffalo was missiag, and the Police directed a case in 
the matter and it was subsequently established that 
he had sold the animal to a person against whom the 
accused wanted to get up a case: 

B.eld, that the report, not being the report of a 
cognizable or non-cognizable offence, did not in itself 
call for any action on the part of the Police Offlcer to 
whom it was made, and hence fell short of fulhlling 
the conditions necessary to justify a conviction 
under s. 182 of the Penal (Jode. Algoo Lai r. Emperor 
(1), followed. 

Application against a decision of the Magis- 
trate, Qaya, exercising appellate powers. 
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dated the 15th September, 1931, affirming 
an order of the Magistrate of the Second 
Glass, Jehanabad, dated the 24th Augost,1931. 

Mr. Safdar Imam, for the Petittoner, 

Judsrment. — This Rule is directed 
against the conviction of the petitioner 
under s. 182 of the Indian Penal Code. 
He appears to have gone to the thana and 
informed the Police that a bull buSalo was 
missing. This was quite false because it 
was subsequently established that he had 
already sold the animal to one Shiba 
Dusadh lor a sum of Rs. 30. The Police, 
however, suspecting that an offence had 
been committed proceeded to inquire into 
the matter and the Inspector of Police 
directed a case under s. 379 of the Indian 
Penal Oode. 

From the judgments of the Courts 
below it would appear that what was 
suspected in the case was that the peti- 
tioner bad a mind to eventually get up 
a case against Shiba Dusadh for some 
reason or other and that bis visit to the 
thana, stating the fact of the missing 
buffalo, was the first link in the chain of 
his scheme. However the facts which 
were stated to the Police disclosed no 
offence either cognizable or nomcognizable 
and, tWefore, it did not come within the 
mischief of s. 182 of the Indian Penal Oode. 
Reliance is placed upon the case of Algoo 
Lai V, Emperor (1) decided by Mr. Justice 
Piggott. There the learned J udge states; — 

“The report alleging the disappearance of a bullock 
not being the report of a cognizable offence and not 
in itself calling for any action on the part of the Police 
Officer to \y^hom it was made, falls short cf fulfilling 
the conditions necessary to justify a conviction under 
8. 182 of the Indian Penal Code.” 

I feel constrained in the circumstances 
of this case to follow the decision given 
in the case just cited, and that being 
BO the conviction must be set aside and the 
Ride made absolute. 

N. K. & A. Rule made absolute. 

(1) 57 lad Oas. 96; 18 A. L. J. 636; 2 U. P. L. R. (A) 
296; 21 Or. L. J. 576. 


PATNA HIGH COURT. 

Miscellaneous Civil Appeal No. 51 of 1931, 
August 13, 1931. 

JWALA PeABAD, AOTU. 0, J., ANB JaMBS, J. 
Rai Bahadur DALIP NARATAN 
SINGH AND ANOTBBii.— D bOBBB-HoLSBBS 
— Appbllants 
versus 

RAQHUNANDAN PRASAD— 

J DSSMBMT- DbBTOR— RbsPONDBNT. 

Hindu Law — Debts — Debt incurred by father for 
contract business — Decree against father and sons - 
Whether tan be exeevted against tons personally 
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' Where the father of a Hiadu family for himself and 
as the guardian of his minor sons executed a mort- 
gage for a debt incurred in carrying on a contract 
business of the family and the mortgagee obtained 
a simple money decree against the father and the 
sons : 

Held, that the decree could be executed personally 
against the sons in the absence of evidence to 
show that the debt was not a family debt and did 
not go to benefit the sons. NathuniSahu v. Baijnath 
Prasad (1), distinguished. 

Appeal against an order of the District 
Judge, Monghyr, dated the 2nd February, 
1931, reversing that of the Subordinate 
Judge, Monghyr, dated the 5th August, 
1930. 

Messrs. S. M, Naimatullah and Roy B. B. 
Saran, for the Appellants. 

Messrs. P. B, Ganguly and M, K. Mukhar- 
}i, for the Bespondents. 

Judgment. — This is an appeal 
against an order of the District Judge of 
Monghyr who in disagreement with the view 
of the Subordinate Judge allowed the 
objection of the judgment-debtor under s. 
47 of the Code of Civil Procedure with the 
consequence that the decree- holder is limit- 
ed in the execution of his decree to pro- 
ceed against the family property of the 
judgment-debtors and not against their per- 
son and property. 

Defendant No. 1 for self and as guar- 
dian of his minor sons defendants Nos. 2 to 
4 executed a mortgage bond on the 7th 
March, 1928. The plaintifi sued on the 
bond but claimed only a simple money 
decree giving up his lien over the mort- 
gaged property. Defendant No. 1 is the 
father of defendants Nos, 2 to 4. Defend- 
ant No. 2 is his major son and defendants 
Nos. 3 and 4 are minors. Defendant No. 

1 did not contest the suit. Defendants Nos. 

2 to 4, the sons of defendant No. 1, only 
contested the suit and they denied the 
genuineness of the bond and the passing of 
consideration and pleaded that they were 
not liable to pay, as the loan was not con- 
tracted for the benefit of the joint family. 
The plaintiff’s case was that the bond was 
executed for carrying on a contract business 
of the family and by the loan all the 
members of the family were benefited in- 
cluding the defendants Nos. 2 to 4. The 
Court held that the bond was genuine and 
for consideration and that the defendants 
Nos. 2 to 4, the sons of defendant No, 1, 
were liable inasmuch as they were benefit- 
ed by it The Court observed: 

“At present it is enough to hold that the debt 
in suit is also binding on defendants Nos. 2 to 4 not 
only because they are the eons of the defendant No. 1 
living jointly with him but also because the debt was 
contracted for the conduct of the contractor's busi- 


ness which the family oarried on for its liring. 

Upon this finding the Court passed a 
decree against all the defendants. It, how- 
ever, did not decide whether the defendants 
were liable personally or only their interest 
ia the joint family property was liable. 
The Court said: — 

“This is not the time for the consideration of this 
question.” 

Obviously the Court was wrong for it 
ought to have decided that point at that 
stage and in fact by its finding that the 
debt waslcontracted for the benefit of the 
family the Court practically held that the 
defendants Nos. 2 to 4 were also personal- 
ly liable for the debt. Upon this judg- 
ment a decree was passed making all the 
defendants liable for the debt. 

An Executing Court is bound to execute 
the decree as it stands and cannot go 
behind it. As such all the defendants in- 
cluding defendants Noe. 2 to 4 are personal- 
ly liable to pay up the decretal amount. 
Defendant No. 2 whose salary was sought to 
be attached in execution of the decree 
raised the contention that he was not per- 
sonally liable but that the family property 
should have been proceeded against. His 
contention is that the Court which passed 
the decree left the question open. At best 
he is entitled to show that he is not per- 
sonally liable. Ci has not shown that. On 
the other har ^^ue judgment shows that he 
was liable t6r ^y the debt not only upon 
the ground that as a son it was his pious 
duty to pay the debt of bis father but as 
a matter of fact he was benefited by the 
loan. He does not show that the debt was 
not a family debt and did not go to benefit 
him. The decision relied upon in the case 
of Nathuni Baku v. Baijnath Prasad (1) 
does not help defendant No. 2 inasmuch as 
in that case it was found as a fact that the 
debt was not incurred for the benefit of 
the sons and they were made liable only 
upon the ground of their pious duty to 
pay the father’s debt unless they could show 
that it was immoral or illegal. In that very 
case a distinction was drawn between the 
case where the debt is proved to be actual- 
ly for the benefit of the eons and a debt 
which is shown not to be for their benefit 
but that they are made liable only under 
the doctrine of pious duty. 

We, therefore, set aside the decision of 
the Court below and restore that of the 
Subordinate Judge. The appeal is decreed 
with costs. 

James, J.— 1 agree. 

A. Appeal allowed, 

(1) 39 Ind. Oai. 352j 2 P. L. J. 212; 1 P. L, W. 800, 
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PRIVY COUNCIL. 

Appeal from the Allahabad High Court. 
February 2P, 1932. 

LoSD RoaSBLL OF KlLLOWB^r, 

Lord S4L\B-B;r and 
Sis DiNeHAu Mulla. 

PRAG NARAIN — Apfbllant 

VQV8%L8 

TbbOOLLEOTOkOF AGRA- 
Rbspondbwt. 

Land Acquisition Act (I of 189Jf)y s. 11— Award 
— Duty of Collector to decide, matter of apportionment 
— Separate awards in respect of same land— Legality 
— Land acquisition appeals— Privy Council— Inter ^ 
ference on question of valuation. 

In appeals from land acquisition cases the Judicial 
Committee will not review the decree of an Indian 
Appellate Court merely upon questions of valuation 
of property, unless the judgment is vitiated by wrong 
application of principle or some important 
point in evidence has been overlooked or misappli- 
ed. Narsingh Das v , Secretary of State for India in 
Council (I), followed, [p 450, col. 2.J 

Under s. ll of the Land Acquisition Act it is the 
duty of the Collector to make an award in regard to 
three matters, viz , (1) the area of the land included 
in the award ; '2) the total compensation to be allow- 
ed for that land, and (3) the apportionment of that 
compensation among all the persons interested in 
that land. Any one piece of land forming part of a 
whole in which more than one person has an inter- 
est for which he can claim compensation, ought not 
to be made the subject of more than one award. 
Each award should contain within its four corners 
the fixing of the value of the land with which it 
deals, and the apportionment of that value between 
the various persona interested in that land. [p. 450, 
col. 2; p. 451, col, 1.] 

But under proper circumstances, if there are two 
awards in respect of the same piece of land, they 
may be read together and treated as one. [p. 451, 
col. 1#1 

Messrs. Dunne, K. C., and K. V, L. Kara- 
simham, for the Appellants. 

Messrs. DeGruyther,K. C, and Jar dine, 
for the Respondent. 

Lord Russell of Klllowen.— This 
appeal is brought from a judgment of the 
High Court of Judicature at Allahabad 
relating to the compensation payable to 
the a ppellant under or by virtue of the 
Land Acquisition Act (I of 1894), which 
will be referred to as the Act. 

The facts require to be stated in some 
detail for the proper appreciation of the 
points which are inFolved. 

On the 9th July, 1923, the land acquisi- 
tion officer of Agra (called hereafter the 
officer) issued a general notice under the 
Act for the acquisition of a block of land 
in the city for the purposes of a new Police 
station. 'Che block measured just over 1 
acre, and included certain land and houses 
belonging to the appellant, which were 
known by the name katra Nandram. and 
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which amounted in area to some 4,109 sq. 
yards. 

There were 18 claimants to compensation 
in rrspect of the entire block of lands, 
including the appellant and one Dau Dayal. 
The appellant’s claim (as finally amended) 
was for Rs. 3,34,598 made up of Rs. 2,46-780 
for the land (i e., at the rate of Rs. 60 per 
sq. yard) and Rs. 87,818 for the buildings. 

The officer considered the cases of the 
18 claimants and heard evidence, the hear- 
ing of which ended on the 23rd December, 
1923. As to the 16 claimants other than 
the appellant and Dau Dayal, an agreement 
was come to as to the amount of compensa- 
tion payable to each for his interest; but for 
the purpose of acquiring a title underthe 
Act the officer saems to have drawn up a 
formal award (dated the 3 1st December, 
1923,) relating to the cempensation payable 
to these 1 6 applicants. 

On the 10th January, 1924, he made his 
award, dealing with the claims of the 
appellant and Dau Dayal. In it he states 
that agreement had since the hearing 
been reached with the other claimants, that 
tn award etatement regarding them had 
been drawn up and the amounts paid, and 
that the present award related to the oases 
of the appellant and Dau Dayal only. By 
that award he divided the appellant’s land 
into three zones, to which he attributed 
different figures, as follows;— 1°. Four 
hundred square yards of land with a street 
frontage of 120 feet he put at Rs. 13 per 
square yard. 2°. Four hundred and ninety- 
five square yards, “spotted over with the 
houses of permanent tenure holders’’ he 
put at Re. 6 per square yard; and 3^ the 
remaining 3,214 square yards, which 
consisted of the non-frontage land upon 
which there were no permanent tenure- 
holders, he put at Rs. 8 per square yard. 
These figures worked out at Rs. 33,882 for 
land. For buildings he fixed a figure of 
Rs. 34,537, making a total figure of Rs. 
68,4 19. To this sum had to be added the 
15 per cent, provided for by s. 23 (2) of the 
Act so that the total compensation awarded 
by the officer to the appellant for his inter- 
est was Rs. 78,682. 

It would appear that, so far as concerned 
the 495 square yards, the subi to be paid to 
the appellant was reduced from Rs. 8 per 
square yard (the full value of the non-front- 
age land^o Bb. 6 per square yard owing to 
the interest therein of the permanent tenure- 
holders. 

Both the appellant and Dau Dayal 
were diasstisfied with the award and 
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applied for a reference to the District 
Judge under s. 18 of the Act. In the caee 
of the appellant the District Judge affirm- 
ed the award of the officer as to the buildi 
ings and allowed Rs. 34,537. In regard to 
the land he allowed Re. 20 per square yard 
for all except the 495 square yards over which 
the permanent tenrue-bolders end rights had 
rights, making a further sum of Re. 72, 2£0. 
As regards the 495 tqnare yards, be only al- 
lowed Re. 220 as the capitalised value 
of the rents (Rs. 5 or thfrea bouts) of which 
the appellant was in receipt. In addition 
he allowed a sum of Rs. 1,200 in respect 
of a claim for loss of rente, making a total 
sum of Rs 1,08,237 in respect of buildings 
and land, which with the 15 per cent, above 
mentioned, resulted in a total sum of Rs. 
1,24,292 fixed as compenstation for the 
appellant. 

From that decision the appellant appeal- 
ed to the High Court at Allahabad, asking 
that the full amount of compensation 
claimed by him be allowed. The High 
Court allowed the appeal in part and modi- 
fied the decree of the District Judge to the 
extent now to be mentioned. As regards 
the valuation of the land at Rs. 20 per 
square yard, they agreed with the District 
Judge. As to his valuation of the build- 
ings they increased the rate per 100 cubic 
feet allowed by him. As regards the 495 
square yards, the High Court considered 
that the District Judge was not justified 
in_ assuming that the appellant's rights in 
this land were limited to the receipt of 
Rs. Sperannum. The learned Judges con- 
sidered that since the appeal to the District 
Judge only related to amount and not to 
apportionment, he ought to have accepted 
the officer’s rates of apportionment, viz., 
one-fourth to the tenants and three-fourths 
to the appellant. Applying these propor- 
tions to the 495 square yards, the result 
would be that the appellant wohld be 
eiititled to Re. 15 per square yard in respect 
thereof. The appellant in the High Court 
claimed to be entitled to the whole Rs. 20 
less only the sums which by agreement had 
been paid to the tenants and accepted by 
them, but this contention was disallowed by 
the High Court. As a result it appeared 
that the judgment of the High Court in- 
volved an addition of Rs. 11,231-15 to the 
amount allowed by the decree of the 
District Judge. 

Encouraged no doubt by the knowledge 
that each of his previous applications has 
resulted in an increase in his compensa- 


tion, the appellant ha4 how appealed to His 
Majesty in Council. 

In his caee lodged here the only point 
taken was that the compensation awarded 
was too low, the valuations placed upon the 
land and buildings respectively being in- 
sufficient in amqunt. An appeal confined to 
these contentions had obviously email hope 
of success. 1 1 is well settled that this 
Board will not review the decree of an 
Indian Appellate Court merely upon ques- 
tions of value; and in this connection it 
will be sufficient to cite the words used by 
Lord Buckmaster in delivering the judg- 
ment of the Board in the case of Narsingh 
Das V. Secretary of Stale for India in Coun- 
cil (1); 

“ it has been repeatedly laid down by the 

Board that in such cases they will not interfere with 
judgments of the courts in India as to matters in- 
volving valuation of property and similar questions 
where knowledge of the circumstances and of the 
district may have an important bearing on the con- 
clusion reached, unless there is something to show, 
not merely that, on the balance of evidence, it would 
be possible to reach a different conclusion, but that 
the judgment cannot be supported as it stands, either 
by reason of a wrong application of principle or because 
some important point in the evidence has been 
overlooked or misapplied,” 

Counsel for the appellant concentrated upon 
a different point. He contended that since 
the High Oourt had valued the 495 square 
yards at Re. 20 per square yard, the whole 
of the resultant sum of Re. 9,9l0 balonged 
to the appellant eubject only to the pay- 
ment thereout of what might be neceesary 
to satisfy the claims of the tenants; and 
that since the tenants had by agreement 
accepted a sum amounting to Rs. 990 (or 
Rs. 2 per square yard), the appellant was 
entitled to the whole difference between 
these two sums (viz , Rs. 8,910), and not 
merely to three-quarters of Re. 9,900. 

Their Lordships are unable to take this 
view. Indeed, it appears to them that the 
possibility of raising such a contention has 
only arisen from a failure to observe strictly 
the provisions of the Act. 

As their Lordships read the Act, the duty 
of the Collector under s li of the Act is 
to make an award in regard to three 
matters, via., (1) the area of the land in- 
cluded in the award; (2) the total compen- 
sation to be allowed for that land, and (3) 
the apportionment of that compensation 
among all the persons interested in that 
land. 

(1) 86 Ind. Ca8.556: 52 1 . A. 133 at p. 135; 23 A. L. 
J.113; 2 0. W. N. 137; 48 M. L. J. 386; A. 1, R. 1925 
P. 0. 91; L, R 6 A. (P. OJ 64; 27 Bom. L. R. 783; 6 
Lah.69: 29 0. W. K. 822 (P. 0.) 
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The Act does hot appear to contemplate 
^°at where more than one person is interest- 
ed in a parcel of land there should be 
more than one award relating thereto. 

Their Lordships do not by this mean 
that the whole of the land at any one time 
to be acquired under the Act must neces- 
sarily be dealt with in one award; but only 
that any one piece of land (forming part 
of the whole) in which more than one 
person has an interest for which he can 
claim compensation, ought not to be made 
the subject of more than one award. Eich 
award should contain within its four 
corners the fixing of the value of the 
land with which it deals, and the appor- 
tionment of that value between the various 
persons interested in that land. 

In the present case the difficulty has 
arisen from the fact that the officer has 
dealt with the land by two dec imentp, 
and, so far as the 495 square yards are con- 
cerned, that particular parcel of land 
figures in both. Their Lordships, how- 
ever, thick that the two documents ((he 
later of which specifically refers to the 
earlier) must be read together as constitut- 
ing one award in relation to that parcel 
of land, by which the officer awards the com- 
pensation to lie allowed for that land at a 
figure of Rs. 8 per 8quar<: yard and awards 
the apportionment of that compensation in 
the proportion of one-fourth to the appellant 
and three-fourths to the tenants. 

The only objection erer taken by the 
appellant was to the amount awarded as 
compensation. No objection was ever made 
to the award as to apportionment; the 
apportionment accordingly stands and 
the appellant must be held bound thereby. 
There can, therefore, be no foundation for 
the appellant’s claim to be entitled to the 
extra amount which the tenants might 
have received if they had not by agreement 
accepted three-quarters of a lower valuation. 
All that the appellant can claim is his 
awarded proportion of the Rs. 20 per square 
yard. The gain is a gain of the Munici- 
pality which acquired the land, as it was 
held to be in the case of Rohan Lai v. The 
Collector of Etah (2), 

The appellant further contended that he 
had been hardly dealt with in the courts 
below as to costs, but their Lordships see 
no reason for suggesting any alteration of 
the decrees in this regard. 

In the result this appeal fails and should 
be dismissed with costs. Their Lordships 

( 2 ) 117 Ind. OfM. 613; 51 A. 765; 13 R. D. 196; A. 
I, R. 1929 All. 525; (1929) A. L. J.522, 


will humbly advise His Majesty accord- 
ingly. 

A, Appeal dismisaed. 

Solicitors for the Appellant. — Messrs^ 
Barrow Rogers & Nevill. 

Solicitor for the Respondent— The Solicit 
tor^ India Office. 


PRIVY COUNCIL. 

Appeal from the Supreme Court, 
of Mauritius. 

February 16, 1932. 

Lord Blanssboboh, Lord Russbll of 
Killowsn and Lobd Maomillan. 

RAYMOND LINCOLN— Appellant 

V6V8U8 

Me0. ALICE POUPINEL DE VALEWOE; 
Rbppondbnt, 

Negligence — Pleadings — New case in appeal — 
Permissibility— Evidence — Taking advantage of op^ 
ponents' evidence which has been disbelieved — 
Propriety. 

In a suit based on negligence the plaintii! is not 
entitled to throw over the case of negligence which 
he has alleged and spoken to in evidence and ask tho 
Court of appeal to find negligence established on a 
quite different species facti. [p. 453, col. 1.] 

A litigant cannot be allowed to avail himself in 
support of his case, his opponent’s evidence directed 
to a different story which has not been believed by 
the court, [p. 454, col. 1.] 

Messrs. Charles Doughty, K, 0.,F. Mathen 
and Gerald J ohsntone, for the Appellant. 

Mr. H. I. P. Uallett, tor the Respondent. 

Lord Macmillan.— Their Lordships 
on this occasion find themselves in the 
unusual position of being the first Oourt of 
Appeal from the trial tribunal. Any dis- 
advantage, however, which might otherwise 
have arisen from the absence of any in- 
termediate review is compensated by the 
fact that the court of first instance was 
composed of three Judges of the Supreme 
Oourt of Mauritius, at whose hands the 
case has manifestly received prolonged and 
careful consideration. - 

The action is one of damages for personal 
injuries sustained by the plaintiff in a 
motor accident, such as is commonly tried 
in this country by a Judge and jury, and 
resulted in a unanimous judgment for the 
defendant. Inasmuch as the appeal is not 
from the verdict of a jury, their Lordships 
have conceived it to be their duty to review 
the whole case on its merits and not merely 
to consider whether there was evidence 
before the oourt below on which the judg- 
ment pronounced could proceed. At ths 
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Fame titre, in a case 6ucb as this, in which 
the jc6U(8 are entirely coefired to questions 
of fact and credibility, their Lordships 
recogniee that the Judges in Mauritius, who 
not only saw and heard the witnesses, but 
also twice viewed the locusof the accident, 
possessed advantages in weighing the evi- 
dence which are denied to their Lordships. 

The accident occurred about 5.30 in 
the afternoon of the 25th December, 1928, 
in broad daylight, in the Rule Royale, an 
important thoroughfare in Port Louis, at 
a spot close to the entrance to the house and 
grounds of a Mr. d’Unienville. The road 
is here on a rising gradient from the direc- 
tion of L'Eau Ooulee towards the Curepipe 
Road Station, and is about 21^ feet 
broad, with a ditch on each side, and ap- 
parentlyno regular footpath on either side. 
The entrance to Mr. d’Unienville’s house 
and grounds is by a drive leading o<! at 
right angles from the road on the left side 
as it ascends, and the ditch is at this point 
covered over in order to give access for 
foot passengers and vehicles to his premises. 
The church of Ste. Helene is on the same 
side of the road as Mr. d'Unienville's prop- 
erty, about fifty or sixty yards tway in 
the downhill direction. 

On the occasion of the accident the 
plaintifi was proceeding up the road on a 
motor- bicycle towards Ourepipe Road 
Station on his own, the left hand, side of 
the road. The defendant’s motor-car was 
being driven by the defendant’s chauffeur, 
who was its sole occupant, in the opposite 
direction and was on its way to Mr. d’Un- 
ienville’s house. 

The plaintiff alleges that the defendant’s 
chauffeur so negligently managed and drove 
his motor-car that it collided with the 
plaintiff’s motor-bicycle, with the 
result that the plaintiff and hie motor- 
bicycle were thrown into the ditch and 
the plaintiff so seriously injured that 
his ri^ht leg had to be amputated. He 
avers In his statement of claim that "the 
negligence of the defendant's chauffeur con- 
sisted in driving the said motor-car at a 
speed and in a manner dangerous to the 
public, having regard to the nature, con- 
dition and use of the highway, and in turn- 
ing the said motor car without warning and 
suddenly across the said highway towards 
the entrance to the drive of an adjoining 
bouse, when the said motor car collided 
with the said motorcycle.’’ The defendant 
denies that the accident was doe to the 
negligence of her chauffeur and avers that 
the collision was the direct resulti of the 


plaintiff’s reckless driving of bis motor- 
cycle at an exceesivs speed, that her chau- 
ffeur did all he could to avoid the accident 
and that the plaintiff was alone to blame. 

The plaintiff gave evidence which con- 
formed generally with the allegations in 
bis statement of claim. He said that he 
was proceeding up the Rue Royale at a 
normal speed on the extreme left of the 
roadway and was near the church of 8te. 
Helene when he observed the defendant’s 
motor-car approaching from the opposite 
direction. It was then abreast of the 
entrance to Mr. d'Unienville’s house. As 
he had, he said, a perfectly clear course in 
front of him he continued on his way till he 
bad got almost past Mr. d’Unienville’s en- 
trance, when the defendant’s motor- car turn- 
ed "brusquement et rapidement" across the 
road, with the result that the plaintiff’s 
motor-cycle collided with it about four feet 
from the di>cb. Up to the moment when the 
motor car suddenly turned upon him be 
had no warning and saw no indication that 
it was going to cross over to Mr. d’Unien- 
villt 8 entrance. When he saw it, it was 
parallel with the direction of the road, and 
if it had started across the road before he 
came up he would have noticed it. If he 
had seen it slanting across to enter Mr. 
d’Unienville’s drive he could probably have 
passed behind it if it had not suddenly 
turned upon him. The plaintiff is not 
able to say whether before the col- 
lision the motor car had stopped on the 
other side of the road before turning across. 
It may be added that the plaintiff in his 
evidence made a point of the clearness and 
accuracy of bis recollection of the events 
immediately preceding the collision. He 
had also, as the Acting Chief Judge Nairac 
points out, the unusual advantage, owing 
to the course which the proceedings took, 
of being afforded an opportunity of adding 
to or correcting his evidence after it was 
first given. 

Such being the account of the facts put 
forward by the plaintiff in the court below 
and adhered to by him in his printed case 
to this Board, it is manifest that were it 
accepted he would be well on the way to 
establishing his claim. Unfortunately for 
him, the Judges in Mauritius unanimously 
rejected bis story, and when the appeal 
was opened at their Lordships’ _ bar the 
laintiff’s Counsel candidly admitted that 
e could not rely on his client’s account 
of the matter. This circumstance of itself 
would in the ordinary case be enough to 
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jostify the dismieeedof the appeal, for, the 
burden of proof being upon the plaintiff, 
if be is unsuoeesaful in proving the case 
which both in averment and in evidence be 
sets out to make, he must inevitably fail. 
Mr. Doughty, however, submitted on his 
client’s behalf that, accepting in almost 
all material respects the very different ac* 
count of the facts which the Judges below 
found proved and praying in aid portions of 
the evidence of the defendant’s chauffeur, 
he was still entitled to succeed, as on this 
different presentment of the facts he was 
still able to show that the defendant's cha* 
uffeur had been guilty of negligence. 
Their Lordshins heard Oounsel’s argument 
in full, but they must observe that they 
cannot leiid any countenance to the view 
that a plaintiff is entitled to throw over the 
case of negligence which he has alleged and 
spoken to in evidence and then ask their 
Lordships to find negligence established 
on a quite different species faeti. To per- 
mit this might work grave injustice to a 
defendant who had properly directed his 
evidence to the case which he had been 
told he had to meet This is illustrated 
in the present instance by the fact that 
neither in the evidence nor in the judgments 
below was attention directed to the elucida- 
tion of the case as now presented at their 
Lordships’ bar, and matters are left uncer- 
tain which would doubtless have been 
cleared up had the case now sought to be 
made been advanced below. It is true that 
the story told by the defendant's chauffeur 
also failed to find acceptance at the hands 
of the Judges, and their Lordships had the 
remarkable experience of bearing Oounsel 
on each side declining to rely upon 
the testimony of his leading witness. 
But the circumstance that the evi- 
dence of the two participants in the 
accident, the plaintiff and the defendant’s 
chaufiuer, has not been accepted by the 
Judges who heard the case, and is not put 
forward by either side before their Lord- 
ships as reliable, certainly does not advance 
the appellant’s case or entitle him to avail 
himself of coincidences in their inaccura- 
cies. 

Fortunately, in the interests of truth, the 
court in Mauritius had the advantage of 
hearing the testimony of two independent 
eye witnesses of the accident, whose evi- 
dence the court accepted and whose account 
of the matter their Lordships are satisfied 
is accurate. 

Oaeof these witnesses is Mr. Houiet, 
who with his wife and two daugh- 
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ters was on bis way up the road froa 
the church. He ears that a little before 
he reached Mr. d'Unienville’s entrance he 
saw a motor-car coming in the opposite 
direction and heard the chauffeur sound 
his horn and saw him make a signal by 
bolding out bis arm. As he saw that the 
oar was about to enter Mr. d'Uaienville’s 
drive he and his family stopped, and the 
chauffeur observing them brought bisoar 
to a stand to allow them to pass. ‘lam 
certain,” he says, "that when 1 crossed Mr. 
d’Unienville’s entrance the oar had already 
slanted across and bad stopped in an ob- 
lique position relatively to Mr. d'Unien- 
ville’s entrance. The distance between the 
outer edge of the culvert at Mr. d’Unien- 
ville’s and the place where the oar was 
standing was about five to seven feet; the 
distance could not have been more as we 
had to pass in Indian file.” 

The other independent eye-witness was 
Mr.Ls Meme, who at the time of the ac- 
cident was walking up the road on the oppo- 
site side; that is, on thesideon which the de> 
fendant’acar approached. His evidence is not 
so precise as that of Mr. Houdet, but he 
speaks to seeing the defendant’s motor-car 
turning slowly to its right to enter Mr. 
d’Unienville’s drive before the accident oc- 
curred. He is not sure, but is "under the 
impression that the car had practically 
stopped to let some people go by.” ‘The 
car,” he says, "looked stationary at the 
moment when it was making the curve; 
it W8S gein.; so slowly that I thought it had 
stopped”. Theonly other witness who actual- 
ly saw the accident was acake-seller, Da wood 
Bheekhoo, who was coming down the road 
on Mr. d’Unienville’s Bide,and whostopped, 
on a signal from the defendant’s chauffeur, 
to let the oar enter the drive, but as be is 
characterised by one of the Judges as a 
“downright liar” and no one believes him 
his contribution may be disregarded. 

It will have been observed that in Mr. 
Houdet’s testimony there is an item of what 
may be termed real evidence, namely, 
that he and his family had to 
fall into Indian file in order to pass 
between the defendant’s car and the edge 
of the culvert covering the ditch at Mr. 
d’Unienville’s entrance. The plaintiff him- 
self seems to admit that the Houdets passed 
in single file in front of the car, for, when 
asked if he did not think that they and two 
other persons occupied a space of four feet 
from the ditch, his answer was, 
"Non. II me semble que as pzrsonnes 
etaient a la file iniienne, I'une derrierc 
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Vautrt\ je n’«i pa* vu, qm ees j^r- 
Bonnee oeeupaient la largeur du ehemin." 
Now the fact that the Houdet family had 
to go in Indian file in order to pass between 
the defendant’s car and the side of the road 
is conclusive of two things: first, that the 
car must have been, as Mr. Houdet said, 
stationary at the time, and, second, that 
the front of the car must have been only 
a short distance from the edge of the 
road. 

Accepting the fact, contrary to the appel- 
lant’s evidence, that the csr had pulled upon 
the slant at a distance of from five to seven 
feet from the ditch to allow the Houdets 
to pass, and admitting that up to this point 
there was no negligence on the part of the 
defendant's chauffeur, the appellant’s 
Counsel submitted that it was negligent 
on the part of the defendant's chauffeur to 
set his car in motion after the Houdets had 
passed and to proceed towards Mr. d’Unien- 
ville’s drive without looking round to see 
if any other trafiSc was coming up on bis 
left between him and the ditch; if he had 
looked, it was urged, he must have seen the 
plaintiff approaching and about to pass 
through the space between the car and 
the culvert. But it is not proved that the 
defendant’s chauffeur did in fact restart 
before the collision. On this point the 
appellant's Oouneel sought to avail himself 
of the evidence of the defendant's chauffeur 
but the appellant cannot legitimately in- 
voke for this purpose evidence directed to 
another and quite different story which has 
not been believed. This belated attempt to 
establish a new ground of negligence aga- 
inst the defendant’s chauffeur on the recon- 
etituted facts as found by the court below 
and accepted by their Lordships demon- 
strates the danger of allowing a new case 
to be put forward at this late stage, for 
what is now sought to be made the crisis 
of the case is a point to which neither the 
evidence nor the attention of the Judges 
below was directed. Their Lordships are 
in consequence unable to ascertain whether 
or not the Judges below were of opinion 
that this defendant's car was restarted after 
the Houdets passed in front of it, while the 
evidence on the subject is left quite incon- 
clusive. In such estate of matters it would 
be out of the question for their Lordships 
to find that negligence on the part of the 
defendant’s chauffeur had been proved. 

As the plaintiff’s evidence was that bis 
side of the road was clear ahead arid that 
the defendant’s car was on the other side 
of the road until it suddenly turned in upon 
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him, he has, of course, given no explana- 
tion of how he did not see the defendant’s 
oar standing at rest aslant across the road, 
and of why he came on in these circumsta- 
nces without slackening his speed — which 
was certainly not less than 15 miles an 
hour, and may well have been more, for 
after the collision his cycle went on for 
some 42 feet before it collapsed into the 
ditcb, incidentally striking Mr. Houdet 
and the cake-eelier on its way. The 
plaintiff himself says that if he had seen 
the car in such a position as that in which 
it is now found to have been he could 
have passed behind it. If it is necessary 
to reach any conclusion as to what really 
happened, it is most probiible either that 
the plaintiff never observed the car stand- 
ing athwart the road at all or if he did 
that he thought he could pass between 
the standing car and the culvert, and by 
an unhappy miscalculation just hit the side 
of the defendant’s car. 

As their Lordships have indicated, the 
complete failure of the appellant to establish 
the case of negligence averred in his plead- 
ings and spoken to in his evidence would 
have justified the dismissal of the appeal 
on this ground alone, but their Lordships, 
recognising the seriousness of the matter 
to the appellant, have re-examined the 
whole case on its merits and, having done 
BO, they find themselves in complete agree- 
ment with the result reached by the court 
below. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal be 
dismissed The defendant will have her 
costs of the appeal. 

A. Appeal dismissed. 

Solicitors for the Appellants. Messrs. 
Ranger Burton & Frost. 

Solicitiors for the Respondent. Messrs, 
White & Co. 
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ency •/ — Infuritanee — Surrender by h%ir8 in ex* 
change fcr annuitiei — Interest in whole estate^ if 
enures for benefit of other heirs — Limitation Act {IX of 
190S)t Sch. /, Art. IBS — Applicability — Suit against 
executor^ administrator or person legally charged with 
duty of distributing estate^ 

A will made by a Muhammadan in favour of one of 
his heirs is invalid unless consented to by the other 
heirs after the testator^s death. If the other heirs 
happen to be minors at the time of the testator's death, 
consent must bo given by them after attaining majori- 
ty. No validity attaches to a consent given by their 
fipiardian during minority, in which case they are 
free to dispute the validity of the will and to claim 
their shares according to Muhammadan Law. 

Where the widow and daughters of a deceased 
Muhammadan have surrendered their rights to a certain 
property in exchange for certain annuities charged 
upon the whole property, their interests in the whole 
property enure for the benefit of the other heirs ir- 
respective of their rights inter se, and the whole prop- 
erty, subject to the annuities and the debts, become 
divisible between the remaining heirs, [p.459, col. 

Article 123, Limitation Act, only applies to a suit 
brought against an executor or administrator or some 
person legally charged with the duty of distributing 
the estate. Issur Chunder Doss v. Juggut Chunder 
Saha (4), Keshav Jagannath v Narayan Sakharam 
(5), Umardaraz Ali Khan v. Wilayat AH Khan (6), 
Khandersa Hajee Bappu v. Puthen Veettil Ayissa{i) 
and Mahomed Riasat Ali v. Hasin Banu (8), referred 
to. [p. 460, col. 1.] 

Mr. Dube, K. O., for the Appellant. 

Messrs. L. De'Grwyther, K. 0., and A. 
Majid, for the Respondents. 

Sli» Georgia Lowndes.— Oae Khadim 
Husain, a Munamniadan governed by the 
law of the Hanafi Sohool, died on August 
21, 1901. Two days before his dea.h he 
made a will in the following terms : 

I, Shaikh Khadim Husain, son of Munshi 
Aman Ullah, deceased resident, jagirdar 
and taluqadar of Ganeshpur, District Basit, 
declare as follows : — 

I own and possess movable and immov- 
able property of every description (such as) 
houses, groves, etc., in the district of Basti, 
Gorakhpur and Fyzabad, and it is in my 
possession and enjoyment as a proprietor 
without the participation of anyone else. 
The immovable property consists of three 
kinds of property : Oad is that which is 
meant for maintenance of disciples and 
female slaves (under a will, dated Novem- 
ber 2 , 1866, my father Maulvi Shaikh 
Aman Ullah, deceased, gave (this property) 
to me alone. This property which he had, 
under a will, dated June 13, 1^537, got 
from his father for maintenance of the 
disciples and the female slaves as pro- 
prietor, is the panchmi share in the entire 
taaluqa of Ganeshpur. My father, having 
D olude i a panchmi share in his eel {-acquired 
property to that property! conferred it on 
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me as proprietor under the said will. 
Accordingly, after the death of my father, 
I, the executant, entered in possession and 
occupation thereof under the said will. 
The second kind of the immovable prop- 
erty is that which has devolved upon me 
from my deceased father and the other 
persons; the third is that which I, the 
cxecutani^, myself have acquired. I have 
two eons. Shaikh Ghulam Husain and 
Shaikh Ghulam Muhammad, minors, three 
daughters Musammat Rosbanun-niss, 
Mu?ammat Khair un-nisa and Musammat 
Mumtaz-un nUa, and one wife, Musammat 
Aan4 Bibi who is now alive. As there 
is no certainty of life, I, the executan^^, also 
think it proper to make a will in con- 
formity with the cuBtom of my family in 
order that no dispute may arise in future 
among my hti-s. My flder son, Ghulam 
Husain, minor, shall remain in proprietary 
possession of the panchmi share ii taaluqa 
Ganeshpur, together with pinchmi prop- 
perty acquired by my deceased father given 
l) me under me wil', dated November 
25, U6b', for maintenance of the disciples 
and the female slaves in accordance with 
the conditions laid down in the will made 
by my father and a one-fifth share acquired 
by me, the fxeoutant. Shaikh Ghulam 
Husain aforesair^, should, from the income 
thereof, maintain the disciples and the 
female slaves, who are alive now, or in 
future those who n:ay be increased in their 
generations, (Paper torn). The disciples 
and the female slaves have no proprietary 
right in the said property. They are 
entitled to food and clothing only. If any 
of them disobey or refuse to render service 
or take uo service at another place, then 
Shaikh Ghulam Husain aforesaid is 
empowered to discontinue his maintenance. 
Both my sons, Shaikh Ghulam Husain 
aforesaid and Shaikh Ghulam Muhammad 
aforesaid, who is born now, shall after me 
be the owners ia possession of all the prop- 
erty which I have, by right of inheritance, 
received from my deceased father, Maulvi 
Shaikh Aman ullah, and the other persons, 
and which I have myself acquired and out 
of which property four fifth share has been 
saved So long as they live jointly, they 
shall appropriate the profits j^tintly, and 
after separation they should divide the 
profits of the said property ia half and half. 
Both the sons should, out of the profits of the 
same property, pay Rs. 600 a year to their 
mother, Musammat Amna Bibi, and Rs. 3l0 
a year to each of my daughters, namely, 
Musammat Rosban-un-nisa, Khair-un^nisa 
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aad Mamtaz-aa-mes, after their marriage, 
generation alter generation. The eaid 
Musammats have no proprietary power in 
the property. If Shaikh Qhnlam Husain 
and Shaikh Ghulam Muhammad fail to 
pay the fixed amount to the said Musam,' 
mate, the latter are empowered to reco/er 
their annual amount by bringing a suit. 
When both the brothers become separate, 
they should, out of the profits of the prop- 
erty in their respective possession, con- 
tinue to make payment to my wife and 
daughters. Both my sons are still minors. 
Qod forbid, if I die before they attain 
majority, their mother, Mvsammat Amna 
Bibi, shall be their guardian during their 
minority. After attaining majority my both 
sons shall themselves be the owners in 
possession and abide by the conditions of 
the will and make management. This 
will shall come into force after me, the 
executant. A.8 long as I am alive, no one 
has power to cause interference. Both the 
eons shall be the owners of the movable 
property and the houses in half and half. 

In line 15 the word milkiatan written 
above the line is correct. 

Hence I have executed these few presents 
by way of a will in order that it may serve 
as evidence. Dated August i P, 1901. 

Signature of Shaikh Khadim Husain. 

(The will executed by me is correct, in 
autograph). 

The principal question in this appeal is 
as to the construction of the will so far as 
regards what is referred to therein as the 
"panchmi" property. The appellant, the 
younger of the two sons of the testator, sued 
to establish his right, under the events 
which had happened since his father's 
death, to a moiety of this property. The 
first respondent denied his brother’s right 
to any share at all, though it is not clear 
how far ha claimed the property for himself. 
The trial Judge decided in favour of the 
appellant, but gave him a quarter share 
only. Both parties appealed to the High 
Oourt (their appeals being numbered 
respectively 132 and 164 of 19^5), with the 
result that the suit was dismissed. These 
appeals were heard jointly with two other 
appeals in suits instituted by one of the 
daughters of Khadim Husain, but in which 
no appeal has been taken to His Majesty in 
Oonncil, and with which, therefore, the 
Board are not concerned. The other respon- 
dents are alienees from the first respondent 
and have taken no part in the proceedibgs. 

It is not disputed that under the Hanafi 
law, if the effect of the will was to confer a 


beneficial interest in the panehmi property 
upon the first respondent, it was invalid 
unless consented to by the other heirs after 
the testator’s death. The first question, 
therefore, is whether this was the true 
effect of the will. The Trial Judge held 
that it was: the High Oourt, on the other 
hand, took the view that the first respon- 
dent was a mere trustee with no beneficial 
interest in the property. 

The decision no doubt concerns directly 
only the will of Khadim Husain, but the 
references by the testator to the will of his 
father Aman Ullah, and the trend of the 
arguments in the case, make it necessary to 
consider the terms of his will also,_and this 
in turn brings in the will of Kadir Baksh, 
the grandfather of Khadim Husain, under 
which the panehmi property originated. 

The will of Kadir Baksh is dated June 
13, 1837. He in effect divided his estate 
into five shares, bequeathing one fifth to 
each of his four sons, and setting aside the 
remaining fifth “for the expenses of the 
male and female slaves and the other 
defendants, etc., who are at present _ in 
addition to the sons and who may survive 
hereafter.” This share he made over to his 
youngest son, Aman Ullah. The slaves and 
dependahts were to remain in his control; 
they were to get from him their necessary 
expenses for food and clothing, but were 
not to be in possession of the land, and if 
they were disobedient they were to get 
nothing. It is admitted by Oounsel for the 
first respondent that this bequest was, as, 
indeed, the terms of the will show, confined 
to slaves and dependants living at the 
testator’s death. It is also clear, their 
Lordships think, that they took no interest 
in the corpus of the share, and that the will 
made no express disposition of it as such. 

The will of Aman Ullah followed much 
the same lines. It is dated September 25, 
18C6, It recites the will of Kadir Baksh, 
and after referring to the one-fifth made 
over to him (Aman Ullah) for the mainten- 
ance of the slaTes and dependants, 
continues, ‘ Under the terms of the will 
executed by the ancestor and admitted by 
his heirs, two-fifths of the whole of the 
taaluqa (meaning evidently the one-fifth) fo: 
the slaves and his own personal one-fiftn 
was settled to be my own share and property, 
of which I am in possession and occupation 
by virtue cf private partition.” He goes on 
to 8' ate that he also has four eons who are 
“heirs and owners of my estate and 
property,” and that following the ways of 
his ancestor, he has made “a will regarding 



19J» SHOLAtf MVHAIIOAD V QHTJLilt HOSilK. 457 


and diviBion of, iny estate.’’ He then makes 
over to Kbadim Husain, his eldest son, ‘‘the 
one-fifth share which my ancestor has given 
to me for the maintenance of the dependent 
slave boys and girls, as well as one-fifth of 
all my self-acquired villages (subject to all 
the conditions laid down in the will of my 
ancestor, dated June 13, If 37), together with 
the slave boys and girls that are alive at 
present and that may be born hereafter.” 
He repeats that the slaves are to be 
entitled to maintenance only; that they 
are to have ‘‘no concern with the posses- 
sion of the lands"; and that if disobedient 
they will forfeit their rights. The 
balance of bis estate he divides equally 
among bis sons. 

It appears that some years before the 
date of this will there had been litigation 
between the brothers, Miran Baksh the 
second son of Eadir Baksh, suing for parti- 
tion, and claiming that the panchmi share 
was divisible with the rest of the property 
left by his father. The principal Sadar 
Amir of Gorakhpur, by a judgment dated 
28th August, 1860, held against the plaint- 
iff’s claim in respect of the panchmi 
villages, and gave him a decree for parti- 
tion of bis share only in the other 
property. The issues raised the question 
directly whether KadirBaksh’s will estab- 
lished that the panchmi villages ‘‘solely 
belonged to the contesting defendant,” 
i. e., Aman Ullah and their Lordships 
think that the decision must be regarded 
as having answered this question in the 
aflSrmative. They have very little doubt 
that Aman Uilah’s will was based upon 
this decision, and that he regarded himsslf 
as the owner of the panchmi villages, sub- 
ject only to the obligation of maintaining 
the slaves. 

The constr action of Eadir Baksh’s will 
was again raised in 1898, after the death 
of the last of the slaves, the claimant on 
this second occasion being Karamat Bibi, 
a daughter of Zahur Hddin, the eldest son 
of Eadir Baksh. Aman Ullah was then 
dead, and Ehadim Baksh was the princi- 
pal defendant to the suit. The case went 
up to the High Court on second appeal, 
the sole question for decision being the 
construction of the will with reference to 
the pancAmi share. The learned Judges, 
by their judgment dated 8th August, 
1901, held that there was a gift of this 
share to Aman Ullah, ‘ but a gift burden- 
ed for the time being with the necessity 
of making provision, suitable and lifelong, 
lor the slaves and slave girts who might 


survive the testator.” They thought 
that the assignment of the share “was 
as regards time unconditional ” and they 
accordingly affirmed the dismissal of 
the suit which the District Judge had 
decreed It will be observed that this 
decision was in substantial accord with that 
of the Sadar Amir iu 1£60 

Turning now to the will of Khadim 
Husain, with which the present appeal is 
more directly concerned, their Lordships 
note that it was made very shortly after 
the decision of the High Court above 
referred to, and they think that its terms 
must have been influenced by that decision. 
The testator begins by stating that he is 
‘‘in possession and enjoynaent as a pro- 
prietor without the participation of any- 
one else,” of immoveble properties which 
include both the original and increased 
panchmi shares. He affirms that these 
shares were conferred upon him ‘‘as pro- 
prietor” under his father’s will and that 
he bad been in possession and occupation 
of them since his father’s death. He then 
proceeds to declare that the _ flrst 
respondent “shall remain in proprietary 
possession of the panchmi share_ in the 
taaluqa, Qaneshpur together with the 
panchmi property acquired by m^ deceased 
father given to me under bis will.” 

Apart from any question of a wakf which 
has been put forward for the first time on 
the argument of this appeal, and with 
which their Lordships will presently deal, 
they think that Aman Ullah took under 
the will of his father Eadir Baksh a bene- 
ficial interest in the original panchmi share, 
subject to the maintenance of the slaves 
during their lives. The slaves clearly 
took no interest in the corpus of 
the share, or in the surplus income 
as the life interests dropped out, and 
the only reasonable construction of the 
will would seem to be that arrived at by 
the High Court in 1801, which ai between 
the parties to that suit was clearly res 
judicata. 

Whether Ehadim Husain took a similar 
interest under Aman Uilah’s will may be 
more doubtful, but reading the will m a 
whole in the light of the surrounding oircu- 
mstances, their Lordships think that the 
intention of Aman Ullah was to pass on to 
his son the same quality of interest in 
the now increased panchmi share as that 
which he himself had taken under his 
father’s will. The exact date of Aman 
Uilah’s death ssems to be uncertain. It 
was probably not long after the date of his 
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will, and must in any event have occurred 
before July, 1871, as is shown by the pro- 
ceedings in a suit which went up to the 
Eight Court in 1872. Khadim Husain 
was therefore in possession of the villages 
for at least 30 years, and their Lordships 
have no doubt that he regarded himself as 
the owner, subject only to the mainte* 
nance, at his discretion, of the slaves. The 
only persons interested to deny his pro- 
prietorship would be the other heirs of 
Aman Ullah, who seem to have taken no 
steps to assert a claim, and they are not 
parties to or in any way represented in the 
present litigation. . . , , , 

Khadim Husain’s will, in their Lordships 
opinion, clearly purported to pass on to the 
first respondent a proprietory interest in 
the panchmi property, now again increased 
by the addition of one-fifth of the other 
estate of the testator, subject to similar 
obligations. The learned Judges of the 
High Court would attach little, if any, 
weight to the references in the will to 
“proprietorship” and “proprietory” rights. 
Their Lordships are unable to take this 
view of the expressions employed by the 
testator. They regard them as used in 
their ordinary acceptance, and as intended 
to make it clear that the first respondent 
was to be the owner of the villages, 
subject to provision for the slaves. The 
latter were to be maintained out of the 
income only and were to have no proprietory 
interest in the property: whatever surplus 
income there might be and the reversion- 
ary interest in the corpus was to go to the 
first respondent. 

Their Lordships take no exception to the 
view of the High Court that there was a 
trust for the slaves. They think that this 
is probably a more correct way of looking 
at the bequest than to refer to it as an 
onerous gift.* it would, they think, clearly 
come within the definition of a trust under 
the Indian Trusts Act, 1882, by which the 
will of Khadim Husain would be governed. 
But in the view their Lordships take, the 
learned Judges were wrong in thinking that 
the proprietorship conferred upon the first 
respondent by the will was a^ bare trustee- 
ship accompanied by no interest of a 
beneficial nature. 

In their Lordships’ opinion, therefore, 
the will of Khadim Husain did purport to 
confer a beneficial interest in a part of 
his estate upon the first respondent; who 
was one of bis heirs, and it would seem 
to follow that (apart from any question of 


consent by the appellant) the willwai 
invalid under the Muhammadan Law. 

But it has been contended before the 
Board that the setting apart of the 
panchmi share under each of the three 
wills, to which reference has been made, 
was in reality the creation of a wakf, and 
that so considered it must be presumed 
that there was a dedication of the whole 
interest of the testator in each case to 
charitable purposes, leaving nothing to 
which the devisee could be beneficially 
entitled, his position being that merely 
of the mutawalli or manager of the charity. 

No case of wakf was made by the 
first respondent in his defence to 
the suit, nor was it suggested in his 
memorandum of appeal to the High 
Court, and there is no trace of such a 
contention having been raised in the judg- 
ments. No one of the three wills purports 
to create a wakf, nor is there in any of 
them anything that could be regarded as 
a gift of the ultimate residue to charitable 
purposes, and no suggestion of wakf was 
made in any of the previous suits. It is 
admitted that a trust for slaves and de- 
pendants is not within the terms of the 
Wakf Validating Act, VI of 1913, and it 
is, therefore, unnecessary to consider the 
effect of Act XXXII of 1930, which pur- 
ports to give retrospective effect to the Act 
of 1913 The argument which has been 
addressed to their Lordships on this point 
is in reality only an attempt to reopen 
the controversy which was finally settled 
by decision of this Board nearly forty 
years ago : see Mohamad lAhsanulla 
V. Amar^and Kundu (1), Abdul Gufurv. 
Nizam-ud Din (2), Abdul Fata Mahomed 
lahak v. Russumoy Dhur Chowdhry (3). 
Under these circumstances their Lordships 
think it sufficient to say that the conten- 
tions of the first respondent on this part 
of the case must necessarily fail. 

Unless, therefore, the appellant can be 
shown to have consented to the terms of 
his father's will it cannot be binding upon 
him. 

At the time of Khadim Husain’s death 
both the first respondent and the appel- 
lant were minors The former attained 
his majority in 1915 and the latter in 1919. 
Before the trial Judge an attempt was 
made to prove that the appellant upon 
attaining majority consented to the terms 
of the will. It was held that his consent 

(1) 17 I. A. 28; 17 0. 498; 5 Sar. 476 (P. 0.). 

2) 19 I. A. 170; 17 B. 1; 6 Sar. 238 fP. 0.). 

3) 22 1. A. 76; 22 0. 619; 6 Bar, 572 (P. 0.). 
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was not proved. The High Court makes 
no reference to this contention, and before 
their Lordships no serious attempt has been 
made to support it. 

In the High Court, however, it was con- 
tended for the first respondent that the 
appellant was in effect bound to the terms 
of the will by what was said to be a 
"family arrangement" embodied in a regis- 
tered instrument dated March 11, 1910. 
The learned Judges accepted this conten- 
tion, and their finding has been supported 
before the Board, if it is correct, the appel- 
lant necessarily fails. 

The document in question was executed, 
during the minority of the contesting 
parties to this appeal, by their mother on 
her own behalf and purporting to act as 
guardian of her sons. The other parties 
were their sisters, the three daughters of 
Ehadim Husain, who disputed the validity 
of his will. Shortly put, the effect of this 
arrangement was that the mother gave up, 
in favour of her sons, a claim to dower 
amounting to about a lakh of rupees, 
taking for herself only a life annuity of 
Rs. 600, out of the estate, while the sisters 
accepted perpetual annuities of Re. 460, 
each charged upon specified immovable 
properties. Elaborate schedules of the 
various properties were annexed to the 
document, the first of which, referring to 
the panchmi properties, was headed “List 
of property which belongs exclusively to 
Shaikh Ghulam Husain (i.e, the first res- 
pondent), and with the income of which the 
slaves and slave girls will be maintained 
according to the conditions and restrictions 
laid down in the wills of the ancestors.” 

The learned Judges of the High Court 
thought that this should be read as an 
agreement made by the mother, acting on 
behalf of the younger eon, with Wself, 
acting on behalf of the elder eon, that the 
latter should be the owner of the panchmi 
properties, and that it was binding upon 
the appellant. But quite apart from the ques- 
tion whether the mother could legally bind 
the appellant by such an agreement, their 
Lordships are unable to hold that this was 
either the intention or the effect of the 
document. The only object of the arrange- 
ment was, they think, to get rid of the daugh- 
ter's claims, leaving the landed estates for 
the eons. Apart from the heading to the 
schedule of the panchmi properties, there 
is nothing to suggest that the rights of the 
sons inter se were considered. There was, 
and indeed could be, no dispute between 
them at their then ages, and the mother was 


evidently upon the terms of the document 
acting for them both jointly, Their Lord- 
ships must accordingly hold that the 
appellant was, when he came of age free 
to dispute the validity of Khadim Husain’s 
will, and to claim his share according to the 
Muhammadan Law in the panchmi pron- 
erties. 

The last line of the first respondent’s 
defence was limitation; it was contended 
mst that the deed of March, i910, should 
be read as having effected a transfer of 
the panchmi properties by the mother 
acting on hehalf of the appellant, to the 
first respondent, and that therefore the 
suit fell under Art. 44 of Sch. I, of the 
Limitation Act, which runs as follows 


Description of Suit. Limitation 


Time from which 
p«riod began to 
run. 


44.— By a ward who 
has attained maj- 
ority, to set aside 
a transfer of prop- 
erty by his guard- 
ian. 


Three years. When the ward 
attains majority 


The trial Judge held that this article 
had no application on the ground that there 
was no transfer by the deed: the High 
Court took the opposite view. It is mani- 
fest, on the construction which their Lord- 
ships have put upon the deed, that the 
trial Judge was right 

Alternatively, it was argued that the 
suit was barred by twelve years’ adverse 
possession under Art l44. Both the 
courts in India have negatived this conten- 
tion, and their Lordships have no doubt 
that they were right. The first respondent 
only attained majority in 191 =, and the suit 
was instituted in July, 1924. Until 1915 
the mother was in possession of all the 
immovable properties of the estate on be- 
half of both her sons, and it would be 
imprsHble to hold that her possession was 
adverse to the appellant. 

Before the Board it was for the first time 
suggested that the suit in reality falls 
under Art. 123, which applies to a suit **for 
a legacy or for a share of a residue 
bequeathed by a testator, or for a distri- 
butive share of the property of a intestate." 
The period of limitation in such a case is 
twelve years from the date "when the 
legacy or share became payable or deliver- 
able. It 18 said that on the contentions 
of the appellant, Khadim Husain must 
be deemed to have died intestate, and that 
what the appellant is claiming is a distri* 
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butive share in his estate. There is, how- 
ever, along series of decisioas in India 
dating at least from 1882, that this article 
only applies where the suit is brought 
against an executor or administrator or 
some person legally ch'irged with the duty 
of distributing the estate : Issur Chunder 
Do88 V, Juggut Chunder Sa^a ( ), Keshav 
Jaganndth v, Narayan Sakharam ;5), Urnar- 
draz AH Khan v. Wilayat AH Khan (6), 
Khandersa Bajee Bappu r. Puthen Veetiil 
Ayissa (7; and Mahomed Riasat v. Basin 
Banu (8). 

Counsel for the first respondent drew 
their Lordships* attention to a decision of 
this Board reported as Maung Tun Tha v, 
Ma Thit (9), where Art. 123 was apparently 
applied in a suit by a Burmese* Buddhist 
son for bis share in the paternal estate. 
No reference was made to the Indian case 
law on the subject, and the main question 
debated was as to whether the son was 
bound under the Burmese Law to elect 
within a reasonable time after his father’s 
death. 

Their Lordships have referred to the 
record of this case, and they find that in the 
Courts of Burma no issue was raised as to 
limitation, and that there was no discussion 
as to the article of the Act which should 
be applied. There had been at least one 
previous decision in the Lower Burma 
Court that Art. 123 was applicable to such 
a case, and it seems to have been assumed 
on all hands that it must equally apply 
in the case then under consideration. 
After the decision in Maung Tun Tha 
V. Ma Thit (9), it appears to have 
have been considered in one case in the 
Bombay High Court that the ludian 
authorities had been overruled Shrinbai 
V, Ratnabai (lO), but in two later cases 
the same High Court refused to apply 
Art. 123 to claims by Muhammadan heirs; 
see Nurdin Najbudin v. Umrao Bu fll). 
The specific question was considered by a 

(4) 9 0. 79. 

(5) 14 B. 236. 

(6) 19 A. 169; A. W. N. (1897), 34. 

(7) 6 Ind. Cas. 50; 34 M. 511; 20 M. L. J. 288; 8 M. L. 
T. 4; (1910) M. W. N.447. 

(8) 20 1. A. 155; 21 0. 157; 17 Ind. Jur. 484; 6 Sar. P. 
0. J. 374; Rafique and Jackson's P. 0. No, 133 

^%?38 Ind. Cas, 809; 41 I. Jk. 42; 44 0 379; 19 Bom. 
L. R.294;13 A. L. J. 96; 3* M. L. J. 71; 21 M. L. T. 
97; 21 0. W.N. 527; 26 0, L. J. 169; 9 L. B. R. 56; 10 
Bur. L.T. 138 (P.O). 

(10) 51 Ind. Cas. 209; 43 B. 815; 21 Bom L. fl. 
384. 

(11) 59 lad. Cas. 780; B. 519; 22 Bom. L. R. 
1429. 
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Full Bench of the Allahabad High Court 
in 1928, Ituatam Khan v. Janki (12), another 
case between Muhammadan heirs, when the 
name oonclusion was come to as in Nurdin 
Najbudin v. Umrao Bu (ll), the article 
applicable being held to be Art. 144 and 
not 123. 

Their Lordships hare no doubt that it 
was not intended by the judgment in Maung 
Tun Tha v, Ma Thit (9), to overrule the 
decisions to which they have referred, and 
they think, that at all events in cases from 
the Indian Courts, these authorities should 
be followed. They are therefore of opinion 
tBat the present case does not fall within 
Art. 123, and that the appellant’s suit was 
not barred by limitation. 

It only remains to consider whether the 
trial Judge was right in holding that the 
appellant was entitled to recover a quarter 
share only, and not a half of the panchmi 
property, and it is to be noted that upon 
this point the learned Judges of the High 
Court were in agreement with him. 

The appellant's share in his father’s 
estate under the Muhammadan Law would 
be one- quarter only, but he contends that 
the widow and daughters having surrender- 
ed their rights in exchange for annuities 
which were charged upon the whole estate 
he was entitled to share equally with his 
brother in all the residue. 

The view taken by the Indian Courts 
was that the alloeation of the panchmi 
property to the first respondent was an 
integral term of the arrangement under 
which the surrenders were made, and that 
if the appellant refused to be bound by 
this allocation he could claim no benefit 
from the surrenders. 

In their Lordships’ opinion, this view is 
based upon a misinterpretation of the 
deed of March, 1910. They think that the 
rights of the widow and daughters, being 
in effect bought out by payments from 
tbe general estate, their interests enured 
for the benefit of the other heirs irrespective 
of their rights inter se, and that the whole 
subject to the annuities so charged and the 
debts (which were considerable), became 
divisible equally between the two sons. 
If the annuities and the debts had been 
made payable out of the first respondent’s 
share only, and in consideration of this 
the pinchmi property bad been allotted to 
him, the position would have been diSerent 
but this was not the effect of the deed. 

(12) 111 Ind. Oas. 809; 51 A. 101; A. I. R. 1928 All. 
467; 26 A. L J. 1041 (F. B.). 
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Their Lordships are therefore, of opinion 
that the appellant is entitled to share 
equally with the first respondent in the 
panchmi properties, and that a decree should 
have been entered in his favour for posses- 
sion of a moiety thereof. This would of 
course be without prejudice to the rights 
of any persons claiming as slaves or disci- 
ples under the will of Khadim Husain. 
They are not parties to the present litiga- 
tion, and such rights as they may be entitled 
to assert are not affected by it. 

Their Lordships will humbly advise 
His Majesty that this appeal should be 
allowed, that the decrees of the High Court 
in Appeals No. 132 and No. 164 of 1925 
should be set aside and that iu lieu thereof 
a decree should be made in favour of the 
appellant for the shares in the several 
panchmi villages claimed by him in his 
plaint. The first respondent must pay the 
costs of the appellant in the High Court 
and before this Board, but having regard 
to the order for costs made by the tiial 
Judge, and to the fact that the appellant 
had raised issues on which he failed, their 
Lordships think that justice will be met by 
ordering the first respondent to pay only 
half of the appellant's costs iu the Court of 
first instance. 


PRIVY COUNCIL. 

ApI’BaL FEOilTHB AlLiUABaD HiGH OoU-T. 

November 30, 1931. 

Losd Thankbston, Lord SiLvaSflN, Sjr 
LANOBL orBANDflRsoN andSib Qbokgb 
Lowndes. 

PRBM NARAIN— Appellant 
versus 

RAM CUARAN and otbbrs — 
Respondents. 

Civil Procedure Code (Act V of 1908), ss, 02, OS— 
Suit under s. 92 with sanction of Legal Remembrancer 
—Sanction of Local Government not obtained — 
Maintainability of suit — Scope of 8,93 

Section 93, Civil Procedure Code, provides for two 
distinct matters, the appointment of an officer to 
exercise the powers conferred by ss. 9l and 92 on the 
Advocate-General, and the ‘previous sanction’ of the 
Local Government to the exercise of such powers. Jn 
each case both the appointment and the previous 
sanction of the Local Government to the exercise of 
the powers are necessary before the provisions of 
8. 93 can be utilised, [p 463, col. 2; p. 464, col. 1.1 

A suit under s. 92 brought with the consent of the 
Legal Remembrancer but without the previous sanc- 
tion of the Local Government as required by s. 93 is 
not maintainable. Gulzari Lai v. The Collector 'of 
Etah (1), distinguished, [p. 463, col. 1.] 

Appeal against a decree of the High 
Court of Judicature at Allahabad, dated 
the 12th April, 1927, 
of the District Judge, 
the 15th March, 1924. 


varying that 
Aligarh, dated 


A. Appeal allowed. 


Solicitor for the Appellant. — Mr. Hy, 
S. L Polak. 

Solicitors for the Respondents. — Messrs. 
Francis and Harker. 


Messrs, F. B. Eaikes, K. C. and W. WaU 
lack, tor the Appellant. 

Messrs. A, U. Dunne, K, C. and S. Hyam, 
for the Respondents. 

Sir Lancelot Sanderson.— This 
is an appeal, by special leave, by Prem 
Narain, a minor, through bis mother, 
Musammat Ohameli, against a decree of 
the High C ourt of Judicature at Allahabad, 
dated the 12th of April, 1827, which varied 
a decree of the District Judge of Aligarh 
dated the 15th of March, 1824, and decreed 
the major part of the plaintiffs’ claim. 

The suit was brought in pursuance of the 
provisions of s 92 of the Code of Civil 
Procedure, by five persons, who were 
alleged to have an interest in certain prop- 
erty which was specified in the plaint, and 
which was stated to be endowed property 
and the subject-matter of a trust created 
for public purposes of a charitable or reli- 
gious nature. 


Prem Narain. the appellant, was the first 
of five defendants. 
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The reliefs asked for in the plaint word 
as follows: a declaration that the property 
was an endowed property; that the defend- 
ants should be dismissed from the man- 
agership and trusteeship thereof; that a 
scheme for the management of the property 
should be drawn up by the court; and that 
an order for the rendering of accounts by 
the defendants should be made. 

The learned District Judge who tried the 
suit, dismissed it on the ground that there 
was no public trust. 

The plaintiffs appealed to the High 
Court which allowed the appeal. The 
learned Judges held that the property, with 
the exception of a specified portion, was 
the subject of a public trust within the 
meaning of e. 9?, and they made a decree 
that the defendants Nos. 1, 3 and 4 should 
be removed from the possession of such 
property. A direction was made that the 
case should be sent back to the District 
Judge for the framing of a scheme of 
management of the property. 

The claim for accounts was disallowed. 
The appellant, Prem Narain, was directed 
to pay the plaintiffs’ costs in the Appeal 
Court and in the lower Court. 

From this decree the appellant, Prem 
Marain has appealed. 

The learned Counsel who appeared for 
the appellant, in the first instance relied 
upon the grounds, referred to in the first 
and second reasons of the appellant’s case, 
which relate to the competence of the suit, 
and which are as follows : 

(1) Because the plaintiffs were not entitled to 
bring a suit under s. 92 of the Oodo of Civil Pro- 
oedure. 

(2) Because the previous sanction of the local 
Government had not been obtained authorizing the 
Legal Remembrancer to exercise the powers of an 
Advocate- General in respect to this suit as provided 
by s. 93 of the Oodo of Civil Procedure.” 

This part of the case, therefore, was 
argued oy learned Counsel on both sides, 
since it was obvious that if the appellant 
were to succeed on the above-mentioned 
point, it would not be necessary to consider 
the other questions which arose in the 
appeal. 
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It is true that the iippeilaiit-defendant 
had pleaded that the plaintiff had no right 
to msintain the suit under s. 92 of the Code 
of Civil Procedure for certain reasons 
specified in the written statement. 

But there is no doubt that, as already 
stated, the point on which reliance is now 
placed, was not taken in the written state- 
ment or in either of the courts in India. 
It was alleged by the learned Counsel for 
the appellant defendant that it was in con- 
sequence of the decision of this Board in 
Gulzari Lai v. The Collector of Etah (1), 
which was given on the 9th March, 1931 
that the appellant-defendant has raised 
the above-mentioned contention. 

The matter is vital to the question whe- 
ther the plaintiffs had the right to bring 
the suit, and therefore, the Board must 
consider and decide the point, even though 
it was not raised in the Courts in India. 

The facts which are relevant to tl ii part 
of the appeal are as follows ; 

The property, which is the subject- 
mitter of the suit, is situated in the District 
of Etah, in the United Provinces, 

In these provinces there is no Advocate- 
Qeneral who could act under s. 92 of the 
Code of Civil Procedure. 

It appears, however, that on the 6th 
December, 1912, the Government of the 
United Provinces appointed the Legal 
Remembrancer to exercise the powers con- 
ferred on the Advocate-General by es, 91 
and 92 of the Code. 

The appointment was in the following 
terms: — 

No. 1622. VII-447. 

“In exercise of tho powers conferred by s, 93 of 
the Code of Civil Prtcedure, 1908, and in superses- 
sion of Notification No. 1.307— V. 11-25-21. VI, 
dated 9th December, 1884, the Lieutenant Governor 
has been pleased to appoint the Legal Remembrancer 
to Government, United Provinces of Agra and Oudh, 
to exorcise within the limits of the United Provinces 
of Agra and Oudh the powers conferred on the 
Advocate-General by es. 91 and 92 of the Code of 
Civil Procedure. 

“By Order of the Hon'ble the Lieutenant-Governor 
United Provinces, 

‘*S. P. O’Donnell, 

Tx ^®®/etary to Government, United Provinces. 

“6th December, 1912.” 
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It may be Stated at once, that the above- 
mentioned point was not takeiji by the 
appellant-defendant until the presentation 
of his case in this appeal. 


. (y 1*2 Ind. Oafl. 745; A. I. R. 1931 P. 0. 121; (1931) 
A. L. J. 369; 35 0. W. N. 699; 53 0. L. J. sW; 38 

W. N. 662; Ind. Rnl. 

of " 
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On the 2nd f ebrnary, 1923, the Legal 
Bemembranoer, acting in parsnanoe of the 
aboye-mentioned order of the Qoyernment 
granted sanction to the plaintiffs to institute 
the suit, in which this appeal arises. 

The terms of the sanction are as follows: — 

“With reference to tkeir application, dated the 
13th November, 1922, and acting under the powers 
conferred on the undersigned by s. 1-93, Code of 
Oivil Procedure and Government order No. 1622, 
VII-447, dated the 6th December, 1912, he accords 
sanction to the institution by them of a suit with 
respect to the alleged trust specihed in the 
margin against such persons and for such relief as 
the nature of the case may require. 

“(Sd.) 0. M. Kino, 

Local REMsyBB anger, 

“United Provinces.” 

Section 93 is as follows: — 

“The powers conferred by ss. 91 and 92 on the Advo- 
cate-General may, outside the Presidency towns, be, 
with the previous sanction of the Local Government, 
exorcised also by the Collector or by such officer as 
the Local Government may appoint in this behalf.” 

The argument of the learned Counsel for 
the appellant-defendant was to the effect 
that the above mentioned sanction of the 
Legal Remembrancer was not sufficient 
by itself to comply with the provisions of 
B. 93 of the Code of Oivil Procedure: that 
the order of the 6th December, 1912. was 
no more than an appointment of the Legal 
Remembrancer to exercise the powers con- 
ferred upon the Advocate General by ss. 91 
and 92 of the Code, and that on the true 
construction of s. V3 the previous sanction 
of the Government was necessary in every 
suit before the Legal Remembrancer could 
exercise such powers: that no such sanction 
was obtained in this case, and, therefore, the 
suit was not maintainable by the plaintiffs. 
He relied upon the decision in the above- 
mentioned case of Gulzari Lai v. Collec- 
tor of Etah{Vj, 

The learned Counsel for the respondents 
contended that the previous sanction of the 
Government was not necessary in every suit, 
and that if it was, such sanction was suffi- 
ciently shown by the terms of the Govern- 
ment’fl order of the 6th December, 1912. 

In their Lordships’ opinion, the actual 
decision in Gulzari Lai v. The Collector of 
Etah (1), does not govern this appeal. 

For, in the cited case, the suit was brought 
by the^ Oolleotor, and there was express 
authority given by the Government of the 
United Provinces to the Oollector of Btah 
to institate the suit under s. 92 of the Code* 


This fact is not stated in the judgment 
in the cited case, although having regard 
to the terms of the judgment it was obvi- 
ously assumed. Their Lordships have re- 
ferred to the record in the cited case, and 
the feet was as already stated. 

That part of the decision in the cited 
case, which dealt with the question relating 
to 8. 93 of the Oode, was to the effect that 
the /act that the Government had, by the 
order of the 6th December, 1912, appointed 
in general terms the Legal Remembrancer 
to exercise the powers conferred on the 
Advacate General by ss. 92 and 93 of the 
Code, did not prevent the Government from 
giving an express sanction to the Oollector 
to institute the suit in that case, that the 
Legal Remembrancer was not the only 
official who could maintain the suit, that 
the sanction, in fact, given to the Oollector 
was a valid sanction, and that the suit was 
competent. 

It is clear, therefore, that the point 
which now au^ea was not decided in that 
case. There are, however, paesages in the 
judgment which support the argument of 
the learned Counsel for the appellant- 
defendant. 

Lord Blanesburgh delivered the judg. 
ment of the Board, and when dealing with 
the construction of s. 93 of the Code, he said 
as follows : 

“The effect of that section as it seems to tho Board 
is that no suit like the present, being one outside 
the Presidency towns, may be brought without tho 
previous sanction of the Local Government, whe- 
ther by the Oollector or by any officer whom that 
Government may appoint for the purpose: so that 
the fact that the Legal Remembrancer is in the 
United Provinces invested as a rule with the duties 
elsewhere discharged by the Advocate General in this 
behalf is no reason why for the purposes of a 
particular suit the Local Government may not appoint 
tho Collector or any other officer to prosecute it. 
The fact that there must be a previous canction by 
the Local Government to every suit makes it im- 
possible that two suits by separate officials wiJl 
ever be concurrently initituted. Accordingly no 
inconvenience results from this construction of the 
section.” 

Their Lordships agree with and adopt 
the coaetraction put upon s. 93 in the 
above-mentioned case. In their Lordships’ 
opinion s. 93 provides for two distinct 
matters, the appointment of an officer 
to exercise the powers conferred by 
ss. 91 and 92 on the Advocate Qeneral, 
and the “previous sanction" of the Local 
Government to the exercise of such powers 
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in fa lb case both the appointment and the 
previous sanction of the Local Oovernment 
to the exercise of the powers are necessary 
before the provisions of s. 93 can be utilised. 
The Legislature, no doubt, considered that 
there were good reasons for imposing more 
stringent provisions when the powers con- 
ferred upon the Advocate General, by ss. 
91 and 92 of the Oode were to be 
exercised outside the Presidency towns, not 
by an Advocate General, but by a Oolleotor 
or by some other officer to be appointed 
by the Local Government. 

Section 92 provides for a suit being in- 
stituted by the Advocate General or by two 
or more persons having au interes'. in the 
trust and having obtained the consent in 
writing of the Advocate- General 

In the above mentioned cited case the 
suit was institutei by the Oolleotor with 
the sanction of the Local Government. In 
the present cess the suit was instituted by 
the plaintiffs having an interest in the trust 
and having obtained the consent in writing 
of the Legal Remembrancer. 

It is clear, however, that, having regard 
to the terms of s. 93, the previous sanction 
of the Local Government is necessary, whe- 
ther the suit is instituted by a Oolleotor 
or by an officer appointed by the Local 
Government, or whether the suit is institut- 
ed by two or more persons with the consent 
in writing of such Collector or officer. 

For these reasons their Lordships are of 
opinion that the point relied upon by the 
appellant defendant is a good one, and 
that, inasmuch ss the previous sanction 
of the Local Government to the suit had not 
been obtained, the objection to the com- 
petence of the suit must be upheld. 

The result is that the appeal most be 
lowed on the above-mentioned grounds, 
and it is not necessary to consider the other 
reasons in the appellant’s case which haye 
not been argued. 

The point on which the appeal has been 
decided could have been and ought to have 
been raised in the courts in India, and the 
failure to raise it may have given rise to 
unnecessary proceedings and costs. 

The proper order, therefore, in their Lord- 
ships* opinion, is that the appeal be allowed 


that the decree of the High Court dated the 
12th April, 1927, be set aside and the decree 
of the District Judge dated the l5th March, 
1924, be restored in so far as it dismissed 
the suit. 

The direction of the District Judge as to 
costs must be set aside, and the pliintifis 
and the defendants must pay their own 
costs in both the Courts in India. 

The plaintiffs must pay the appellant- 
defendant his costs of this appeal. Any 
costs which may have been paid in accord- 
ance with the orders of the courts in India 
must be returned. 

For the above reasons, their LorJahios 
have humbly advieei Hia Majesty accord- 
ingly. 


X. Appeal allow ii. 

Solicitors for the Appellant Messrs. T, 
L. Wilson & Co. 

Solicitors for the Respondent; — Msesrj. 
Barrow, Rogers <& Nevill 
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CALCUTTA HIGH COURT. 

Oriminal RevisioD Nos 1187, 1215, 1216, 
and 1217 of 1930. 

February 9, 1931. 

OlllIN'O, J. 

U. K. MITRA— Pbtitionbe 
verms 

CORPORATION op CALCUTTA 
— -OppofiiT« Party 

Calcutta, Municipal Act (III of 192S), 88. 391, k98 (2) 
^Lca8t of theatre — Leseee'a liability to take out 
license — Power of Corporation to charge fees— Sentence 
of imprisonment in default of fine, legality of — 
Penal Code (Act XLV of I860}, s. 6U— Bengal General 
Clauses Act (I of 1899), s. 26. 

Where a theatre has been leased by its owner, the 
lessee is the person who 'keeps it open' and who is, 
therefore, liable to take out a license under s. 391, 
Calcutta Municipal Act. 

Under 8. 498 (2) of the said Act the Corporation may 
charge a fee for such license, though s. 391 is silent 
about fees. 

Where a person is convicted under s. 391, it is open 
to the Court to impose a sentence of imprisonment 
in default of payment of fine under the provisions of 
8. 64,Penal Code, and s. 26, Bengal General Clauses Act. 

Criminal Revision against an order of the 
Municipal Magistrate, Calcutta; dated the 
25th September, 11^30. 

Messrs. Bipin Chandra Mallik, Gobinda 
Chandra Dutta and Debendra Nath Bhat* 
tacharya, for the Petitioner, 

Messrs. Probodh Chandra Chatterjee and 
Pashupati G/ioae, for the Opposite Party. 

Judgment —In these four cases one 
U. K. Jditra who is the lessee of the 
building known as the Minerva Theatre 
has been iprosecuted and convicted under 
B, 391, Calcutta Municipal Act, for keeping 
open a theatre without a license. 

The first point which has been argued 
by the petitioner is that it is the owner 
of the theatre and not the lessee who is 
obliged to take out the license under 
s.39i. 

The decision on this point depends 
entirely on who can be said to keep the 
theatre open. As to the meaning of the 
expression certain Eoglish decisions have 
been cited to me. They are of no assie- 
tance whatever. In the first place the 
wording of the English Act is different 
for the expression in the English Act is 
•'keep"’ and obviously *‘keep” and ‘‘keep 
open * are entirely different things. Second- 
ly, they are in no way binding on me and 
80 have no more value than any other 
opinion as to the meaning of an expression. 

The practice of citing English decisions 
to interpret Indian Statutes is seldom a 
profitable one. The expression used is 
“keep open'*. Who keeps the theatre open? 
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Obviously the lessee. Once leased to him 
the building is in his control and it is he 
who keeps it open or shuts it. Whether 
any theatrical performances take place in 
the building is a matter decided by the 
lessee. If the Legislature had intended that 
it was to be the owner who should take out 
a license nothing would be easier than to 
have said plainly that the owner should 
take out the license The section uses 
more general terms and makes the person 
keeping it open liable. The lessee is obvio* 
usly a person who keeps the theatre open. 

He is, therefore, liable under s 391 to take 
out a license. 

The next point urged is that though he 
may be made to take out a license he 
cannot be ordered to pay any fee for the 
license. Section 391 is silent about fees. 
So no fee can be charged. 

Section 498 (2), Calcutta Municipal Act, 
makes it quite clear that the corporation 
may charge a fee. i hen it has been argued 
that it is illegal to impose any sentence 
of imprisonment in default of payment 
of fine. Section 64, Indian Penal 
Code, read with s 26, General Clauses 
Act, make it quite clear that such imprison- 
ment in default is legal. The next point 
urged is that the corporation cannot levy 
an annual license-fee. They can only levy 
a license fee once and for all and that the 
section does not contemplate an annual 
license-fee. 

I do not think that the point arises at 
present. The petitioner has not taken out 
any license at all. The point may arise 
after the petitioner has taken out a license 
and he is asked to renew it at the end of 
some period. 

The result is, therefore, that the rules 
must be discharged. 

There is in these oases the same com- 
plaint that I have had to make in Rale 126 
and other connected Rales. The records 
are untidy and slovenly and the proceed- 
ings have been allowed to drag on inde- 
finitely. 

No attempt is made to comply with the 
provisions of s. 370, Civil Procedure Code. 

The Magistrate apparently has lo con- 
trol over the proceedings in his Couit but 
the parties appear or not as it suits their 
convenience. I would invite the attention 
of Government and the Chief Presidency 
Magistrate to the way business is apparent- 
ly conducted in this Court. 

Rnle discharged 

^ iWind Oac 135— 
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CALCUTTA HIGH COURT, 

Oivil Appeal No. 443 of ly29. 

December 11, 1920. 

McKBJj JI IND OUBJ, JJ. 

RABINDRA NATH OHAKRaVARTHI— 
Api^bllant 
versus 

JNANENDRA MOHAN BHADURI ind 

OTHBRR — Kb«PON®BNT8. 

hxecutio7i— Executing Court's power to question 
validity of decree— Award under Arbitration Ad- 
judgment and decree based on award—Legality — 
Execution of award — Application for execution of 
decree treated as one for execution of award— 
Decree in excess of jurisdiction. 

VVhero an award is made under the Arbitra- 
tion Aot, the Court after satisfying itself as to its 
validity will order it to be filed and execution can be 
taken on it as though it were a decree but the Court 
can pronounce no judgment on it and make no decree. 
But if a judgment is pronounced and a decree is made, 
it is merely a superimposition, unnecessary and void. 
Blit tlie award being executable, an application for 
execution of decree may be treated as application for 
execution of award. J nanendra Mohan Bhaduri v. 
Anno puma Devi (1), and Ganindra Mohan 
Bhaduri v. Bhavani Charan Chakravarti (6h 
followed, [p 467, eol 2.] 

Where a decree presented for execution was made by 
a Court which apparently liad no jurisdiction, whether 
peeiiniary or territorial or in respect of the judgment- 
debtor H j)erson, to make the decree the executing 
Court IS entitled to refuse to execute it or the ground 
that it was made without jurisdiction and it is only 
within these narrow limits that the executing Court 
Is authorised to (juestion the validity oJ the decree. 
(jora Cliand Haidar v. Prof ulla Kumar Roy (2), iol^ 
lowed [p 466, col. 2; p. 167, col. l.J 

A decu'(‘ passed in excess of the limits prescribed 
may also lie regarded as void on the ground of lack of 
inhei(*!it jui isdiction [p 467, col 1] 

One.', a cause IS converted into a matter iindor the 
Arhil t ; ! lOn Act, t he inherent jurisdiction which the 
Couil of general jurisdiction possessed over it, is 
cui tailed, and th(' Court retains a limited jurisdie- 
tion only f<jr the piirj)Oses and control over the pro- 
ccodingM of mbit ration Jt has no jurisdiction to treat 
the cause, as a suit jiending before it as one on which 
it e;ia pass a jiulginent or make u decree If it does 
BO tlu' dcciee passed is in excess of the limits and as 
Bueli void. Ip. 467, cols. 1 & 2.] 

Appeal against original order of the Sub- 
Judge, Third Oourt, Hooghly, dated the 29th 
June, 1929. 

MesBre. tiupendra Kumar Miner and 
Manilal Bhattacharjee, for the Appellant. 

Meteie. LH]a7i Kumar Mukerji and Apurba 
Dhan Mookerjee, for the Respondents. 

Judgment,— This is an appeal by a 
decree nolder from an order upholding the 
judgment- debtors’ objection under s. 47, 
Oivil Procedure Oode, and dismissing the 
application for execution. The Oourt below 
has held that the decree sought to be 
executed was passed without jurisdiction 
ami was, therefore, a nullity. 

Disputes haying arisen over the, pro- 
TiBi<^np of R will left by one Rajendra Lai 


0 , MOBAlt. 1. O. 

Goswami, which was proved on 19th 
December, 1917, there was an arbitration 
held by the late Mr. B. Ohakravarti under 
the Arbitration Act, and Mr. Ohakravarti 
made his award on 29th July, 1918. On 
the award being filed there were two peti> 
tioDS filed by the parties before the Oourt, 
the original side of the High Oourt, con- 
taining certain terms of settlement amongst 
themselves, in accordance with which the 
parties wanted the award to be varied. 
The learned Judge sitting on the original 
side thereupon mad a decree in which it was 
declared that, 

“the said award as modified by the terms of set- 
tlement ought to be carried into elTect,“|[and he “order- 
ed and decreed accordingly.” 

This is the decree which forms the 
subject matter of the present execution. 

The decree holder is one Rabindra Nath 
Ohakravati who at the date of the decree 
wag an infant under the age of 18 years 
but has now attained majority. The con- 
testing judgment-debtors are Jnanendra 
Mohan Bhaduri and Grindra Mohan 
Bhaduri who were executors to the 
Will and beneficiaries under it, and 
also parties to the award and the decree. 
In the case of Jnanendra Mohan Bhaduri 

V. Annopurna, Devi (i), which also 
arose from the same decree, it has been 
pointed out that when an award is made 
under the Arbitration Act, the Court after 
satiefying itself as to its validity, will order 
it to be filed and execution can be taken 
on it as though it were a decree, but the 
Court can pronounce no judgment on it 
and make no decree. The question, there- 
fore, which arises at the outset is whether 
the executing Court is competent to go 
behind the decree and question its validity. 
Connected with this question is the ques- 
tion as to what is the true character of 
the decree; in other words, is the decree a 
nullity ? 

In the Full Bench decision of this Court 
in the case of Gora Chand Haidar Pro- 
-fulla Kumar Roy (2), it was pointed out 
that the correct view to take of the aforesaid 
question was to hold that where a decree 
presented for execution was made by a 
a Court which apparently had not jurisdic- 
tion, whether pecuniary or territorial or 
in respect of the judgment-debtor’s person, 
to make the decree, the executing Court 
is entitled to refuse to execute it on the 
ground that it was made without juris- 

(1) 102 Ind. Cas. 108; A. I. R. 1927 Cal. 562; 31 O. 

W. N 517; 45 C. L.J. 597. 

(2) 89 Ind. Cas. 685; A. I. R. 1925 Cal, 907; 53 C. 166; 
29 g. W. N. 94; 43 0. U J. 1 (F. B.). 
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diction; and that within thege narrow 
limits, the executing Court is authorized 
to question the validity of the decree. 
In laying down the limits as aforesaid 
the learned Judges were emphasizing the 
distinction between the absolute lack of 
what may be said to be the inherent juris- 
diction of a Court and the irregular or 
illegal exercise of that jurisdiction. This 
distinction has been clearly pointed out 
in several decisions of this Court, amongst 
which may be referred the cases of Aahutosh 
Sikdar v. Bihare Lai Kirtania (3), Him ay 
Nath Dey v. Ram Chandra (4), and Ishan 
Chandra Banikya v. Moomraj Khan (5). 
The limits prescribed in Gorac/ia ad a case 
(2) would, in the case of a Court of gei^eral 
jurisdiction, exclude all but cases rf 
absolute lack of inherent jurisdioticn. 
There may, however, be cases where the 
Court is not a Court of general jurisdic- 
tion or where being a Court of general 
jurisdiction is limited to special purposes 
only. 

In those cases also it may be rightly 
said that the Court has no inherent juris- 
diction over a particular cause though it 
has jurisdiction, pecuniary, territorial as 
well as over the parties, or that the juris- 
diction of the Court is limited in a par- 
ticular way. A decree passed in excess of 
the limits prescribed may also be regarded 
as void on the ground of la^k of inherent 
jurisdiction. If a decree for money is 
passed against an infant in a guardianship 
matter, or if a foreclosure decree is made 
on an application for probate — though such 
things will hardly ever come to pass — it 
would be an instance of the former kind of 
lack of inherent jurisdiction. Similarly 
once a cause is converted into a 
matter under the Arbitration Act, 
the inherent jurisdiction which the Court 
of general jurisdiction possessed over it 
is curtailed and the Court retains only a 
limited jurisdiction only for the purposes 
of supervision and control over the pro- 
ceedings of the arbitration, e, gf , of appoint- 
ing an arbitrator, umpire or third abitra- 
tor; of enlarging the line for an award; of 
remitting the award or of setting it aside, 
and BO on; and it is this limited juris- 
diction only that it exercises so long as 
the matter remains as one under the said 
Act, It has no jurisdiction to treat the 

(3) 35 0. 61; 11 0. W. N. 1011; 6 0. L. J. 320 
(F. B ). 

(4; 58 Ind. Gag. 806; A. 1. R, 1921 Cal. 34; 48 0. 138; 
31 0. L. J. 482; 24 O. W. N. 723 (F B j. 

(5) 9T Ind. Oae. 770; A. I. R. 1926 Oal. 1101; 30 0. W 
940; 45 0. L. J. 24, 
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cause as a suit pending before it, as one 
on which it can pass a judgment or make a 
decree. In this view it may not unreasonably 
be held that the decree under execution was 
not the result of a mere irregular or illegal 
exercise of the Court's jurisdiction in 
the shape of the adoption of a wrong 
procedure, but was one made in excess 
of the inherent jurisdiction of the Court. 
The executing Court, in our judgment 
was competent to treat the decree as a 
nullity, and in doing so was well within 
the spirit of the Pull Bench decision in 
Gora Chand's case (2) referred to above. 

Treating the decree as a nullity, the 
question arises as to whether the decree- 
holder is entitled to proceed with the 
execution as on the award. It appears that 
in the case of another decree-holder 
against the same executors, execution as 
upon the award has been permitted by 
this Court : see Ganendra Mohan Bhaduri 
V. Bhavani Charan Chakravati (6). The 
decree being merely a superimposition, 
unec^seary and void, and the award being 
under s 15 of the Act enforceable as a 
decre^^, and having been referred to in the 
petition for execution itself, the application 
may, in substance, be regarded as an 
aoplication for execution of the award. 
The facts have to be investigated a little 
further in order to decide whether this 
should be permitted. 

The provisions in respect of which exe- 
cution has been applied for are said 
in the application for execution to be 
contained in paras. 6 and 10 of the award. 
Connected therewith is a further provision 
contained in cl (5) of the terms of settle- 
ment which are annexure, schedule B, to 
the decree. The decree being void 
the said provision cannot be executed as 
a provision contained in a decree, but on 
the other hand may be pleaded as an 
agreement in bar of the execution. The 
prayers in the execution petition were 
for dfl very of possession of certain im- 
movable properties and a life policy and 
documents relating to the said properties, 
for adjustment of accounts by appointment 
of a Commissioner and for enforcement of 
such delivery and rendering of accounts 
by arrest of the judgment debtors if 
necessary. It was alsj prayed that leave 
might be reserved to the decree-holder for 
fresh execution for the purpose of re- 
alization of the money which would be 
fviUud due on the taking of accounts 

(6) 127 Ind. Gas. 60; A. I. R. 1930 Oal. 468, 34 0. W. 
N. 218; Ind. Rul. (1930) Oal. 812. 
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Now, para. 6 of the award directed tbe 
executors and executrix to make over to 
Bhawani Charan Ohakravarti the father 
and natural guardian of Rabindra Nath 
Oharkavarti who was then a minor, or 
such other guardian as might be appoint* 
ed for him by the Court the properties in 
schedule Ga attached to the award together 
with all accounts from the date of the 
testator’s death until the date when the 
accounts are rendered, and also the docu- 
ments and papers relating to the said 
properties, subject to certain reservation, 
Similar directions were also given in 
that paragraph with regard to the life 
policy. There are directions in that para- 
graph as well as in para. 10 of the award 
as to how the accounts were to be ad j usted 
and the liabilities of the executors were 
to be ascertained. In para. 6 it was 
further provided that Bhawani Oharan 
Ohakravarti or any other guardian whom 
the Court might appoint would make over 
the properties with proper accounts to 
Rabindra Nath Ohakravarti on the latter 
attaining majority. The directions, there- 
fore, were substantially for delivery of the 
said properties and accounts to Rabindra 
Nath Ohakravarti and auch delivery was 
to be taken on bis behalf, because of his 
minority, by his father and natural 
guardian Bhawani Oharan Ohakravarti 
or by the person, it any who might be 
appointed as his guardian by the 
Court. We did not see why, on attaining 
majority, Rabindra Nath Ohakravarti 
should not be entitled to have what the 
award directed for his benefit, provided 
of course that the directions have not 
been already carried out. As regards 
the provision contained in cl. (5), of the 
Terms of Settlement mentioned above that 
the properties inechedule Ga as directed 
in para. 6 of the award were to be made 
over to Bhawani Oharan Ohakravarti, 
the father and natural guardian of 
Rabindra Nath Ohakravarti on his 
giving eecurity for Rs. 12,0C0, we do not 
see how this agreement can stand in the 
way of the decree- holder if in point of 
fact the properties have not been so 
made over. 

The result is that, in our opinion the 
view taken by the Court below is not 
correct. We accordingly allow the appeal, 
and setting aside tie order appealed 
from direct that the execution petition 
be entertained as an application for exe- 
cution of the award and that the pro- 
ceedings be allowed to be carried on and 
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be dealt with on their merits. The ap- 
pellant will be entitled to his costs in 
the appeal, hearing fee being assessed at 
five gold mohure. 

E. L. Apptal allowed. 


CALCUTTA HIGH COURT. 

Civil Revision No. 303 of 1931. 

April 27, 1931. 

Subbawabdy and Qkarau, JJ. 

(Kumar) PA8HUPATI NATH MALIAH 

AMD ANOTHER — JdDOMBNT DBbTOBS — 

Pbtitionbks 

versus 

BANK. OP BEHAR— DaoaBB-HoLDBtt — 
Opposite Piety. 

Civil Procedure Code (Act V of 1908), 0, XXt,r. 
66 (S) (e)— Proclamation of sale— Duty of Court t» 
ascertain value and state it. 

If the Court does not consider that the value of 
the property should bo mentioned in -the proclamation, 
on account of the peculiar nature of the property, it 
may not do it. But if on the other hand it considers 
that the value is a material piece of information for an 
intending purchaser it should be put “as fairly and 
accurately as possible.” Except in exceptional cases 
where it is not possible to ascertain the value or where 
it may be found that in the circumstances of the case 
the value need not be ascertained, the Court is bound 
to put a fair and accurate value in the proclamation. 
The enquiry by Court should be a summary one and 
need not be elaborate, [p. 469, col. 2 ] 

Where the decree-holder stated that the value of 
the property (3 bighasot land with a bungalow; was 
Rs. 2,000 and the judgment-debtor stated it was worth 
Es. 40,000: 

Held, that the case was one in which the Court should 
hold on enquiry and state its own valuation. 
Daulat Bhuiya v. Rahisa Banu (2), Saddatmand 
Khan v. Phul Knar (3), referred to, Lachira v. 
Rameswar Singh (1), Debendra Nath Sadhu Khan 
V. Radhikissen Chamaria (4), Bejoy Chand Uahatab 
v. Ashutosh Chakravarty (5), followed. Thiruven- 
gadaswamy Ayyangar v. Govindaswamy Udayar (6), 
disapproved, [p. 470, col. 1.] 

(jivil Revision against an order of the 
Sab-Judge, Burdwan, dated the Slst 
January, 1931. 

Mr. Shyamadas Bhattacharji, for the 
Petitioners. 

Messrs. Upendranarayan Bagchi and 
Amarendranarayan Bagchi for the Opposite 
Party. 

Suhrawardy, J.— This Rule is direct- 
ed against an order of the Subordinate 
Judge of Burdwan, by which he has direct- 
ed that in the sale proclamation to be issu- 
ed for sale of the property in dispute, valua- 
tions given by the decree-holder and the 
judgment- debtor be both inserted. The 
judgment-debtor objects that the Oourt 
should have inquired into the value of the 
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property and should have given it in the 
sale proclamation. The property, we are 
told, consists of 3 bighas of land with a 
bungalow standing on it near the Burdwan 
Railway Station. The decree-holder valued 
it at Rs. 2,000, whereas the judgment- 
debtor said that it was worth Rs. 40,000. 
The learned Subordinate Judge has direct- 
ed both the valuations to be inserted in the 
sale proclamation on the ground that an 
elaborate investigation should be neces- 
sary in order to ascertain its value roughly 
by an engineer, and the evidence on both 
sides should be taken as to the price of the 
land. We think that in the circumstances 
of the case the order of the Subordinate 
Judge cannot be maintained. 

On the question as to whether in the 
sale proclamation valuations given by the 
parties should be inserted without an en- 
quiry by the Court, I have expressed mjr- 
self at some length in our judgment in 
Lachira v. Rameswar Singh in Oivil 
Rule No. 370 of 1928, decided on 4th April, 
1928, which is to be found reported as 
Lachira v. Rameswar Singh (1). The 
matter has again been placed before us 
and I like to say a few more words in sup- 
port of the view I am inclined to take in 
this connexion. 

No doubt the law does not make it obli- 
gatory upon the Court to put in the value 
of the property to be sold under O. XXf, 
r. 66, Oivil Procedure Code., and if the 
Court does not consider it necessary to 
ascertain the value of the property and 
does not put it in the sale proclamation, 
it may be said that the omission does not 
amount to material irregularity; Daulat 
Bhuiya v Rahisa Banu (2). On the other 
hand, we have the pronouncement of the 
Judicial Committee in Saddatmand Khan v. 
Phul Kuar (3) that value of the property to 
be sold is a very material fact, and if the 
Court in oases where it ought to be men- 
tioned fails to mention it, it may be argued 
that the omission amounts to irregularity. 

Under 0. XXI, r. 66 (2) (e) sale procla- 
mation 

“ahall specify as fairly and accurately as possible 
•very other thing which the Court considers material 
fora purchaser to know in order to judge of the 
satun and value of the property.” 

If under this head, the Court considers 
that information about the value of the 

(1) 127 Ind. Oas. 257; A. I. R. 1930 Oal, 781; 32 0. 
L. J. 145; Ind. Rul. (1930) Oal. 833. 

(2) 131 Ind. Oas. 853; A.I. R. 1931 Oal. 490; 58 O 
813; 35 0. W. N. 7S; Ind. Rul. (1931) Oal. 501; 53 0. 
L. J. 575. 

(3) 20 A. 412; 25 I, A, 146; 7 8ar. 380; 2 
0. W. N. 550 (P. 0.) 


property is material in order to enable the 
purchaser to judge of its nature and 
value, it should in terms of that rule 
specify “as fairly and accurately as pos- 
sible” what such value is; and that is 
what their Lordships of the Judicial 
Committee laid strees upon in Saadat- 
mand Khan's case (3), where they ob- 
served : 

“whatever material fact is stated in the procls' 
maticin (and the value of the property is a very 
material fact) must bo considered as one of those 
things "which the Court considers material for the 
purwaser to know," and it is enacted in terms 
(though express enactment is hardly necessary for 
such an object) that those things shall be stated as 
fairly and accurately as possible.”^ 

The position, therefore, is this : if the 
Court does not consider that the value of 
the property should be mentioned in the 
proclamation, on account of the peculiar 
nature of the property, it may not do it. 
But if on the other hand it considers that 
the value is a material piece of informa- 
tion for an intending purchaser it should 
be put “as fairly and accurately at possi- 
ble". Except in exceptional cases where 
it is net possible to ascertain the value or 
where it may be found that in the cir- 
cumstances of the case the value need not 
be ascertained, the Court is bound to put 
a fair and accurate value in the procla- 
mation. We have expressed this view in 
the case above referred to and it has since 
been accepted in Dehendra Nath Sadhu 
Khan v Radhikissen Chamaria (4). In 
Bejoy Chand Mahatab v. Ashutosh Chakra- 
varty (5) the nature of the property was 
not mentioned, but it is said there that 
it was difficult to ascertain the value of 
the property. Reference has been made 
to a decision of the Madras High Court 
in Thiruvengadasioamy Ayyangar v. Gosin- 
daswamy Udayar (6), The facts of that 
case are quite different. There the Court 
had inserted the valuation put by the 
judgment-creditor and judgment-debtor 
and it had also inserted the valuation 
arrived at by the commissioner, and their 
Lordships observed : 

^'Having regard to tlio fact that in this case tho 
coQiiniBsioiiBr’s calculation has also been out 
in the proclamation, the criticism based on the 
ground of possible confusion is not open. ^ 

I am however unable to agree with the 
general observation made in that case that 
their Lordships are 

(i) 132 Ind. Oas. 687; A. I. R. 1931 Oal. 520; 58 0. 

®7^)62?n^bM.J3l' A. I. R. 1921 Oal. 494; 48 0. 

^76)lM^ind.'Oa8.698; A.»I.R. 1928 Mad. 503; 51 M, 
655. 



“unable to see why it should be necessary for the 
Court to fix the valuation more especially when the 
reserve price 18 also generally filed by the Court 
and the price fetched at a sale often depends upon 
not on what may be called the intrinsic value of 
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espeda?iy"when the need not necesflarily be a long and 

led by the Court expensive proceeding. What is contem- 
ften depends upon plated is a Summary inquiry and that the 
Court should upon the materials placed 
for the property at before it form its own estimate of the 


in the circumstances of this case we 
may adopt the remsrk made by the Judi- 
cial Committee in Saddatmand Khan', case 
(3) abnvf' r^^ierri^H to; 

“It must have been possible to state the value 
of this property with very much greater approach 

pmartiom"" 

The property is situated near the 
Burdwan Railway Station. It can safely 
be said that the valuation put by the 
decree-holder of Rs J»,000 of a properly. 
S btghas in area with a building on it 
IS grossly inadequate. It is also possible, 
on the other hand, that the valuation put 
by the judgment-debtor in a fanciful price. 
But It should not be very difficult for the 
Court to come to an approximate value. 
The inquiry must be a summary one and 
need not be very elaborate. In order to 
ascertain the exact value of the property, 
as for the purpose of land acquisition, it 

an engineer 

to hold a local investigation. But in 
order to form a rough opinion as to the 
.approximate value of the property, it 
may be done m a much simpler way 
We accordiugly make the Rule abso- 

‘be lower 

Court dated 24th January, 1931. and remU 
1.^“ °°°'‘ Piooeeding 

• P®‘‘‘io“er is entitled to his costs 
in this Omrt hearing.fee being assessed 
at two #?old mohurs. * oocooeu 


approximate value of the property to be 
eold. Thie duty ought not to be shirked 
as W88 held by my learreH brother aud 
myself in tbe case of Lachira v. Rames- 
war Prosad Singh (1). There may be ex- 
ceptional casts where such an inquiry 
may be dispensed with and where the 
value set upon the property by the parties 
noay be properly inserted in tbe eale 
proclamation. This however does not seem 
to be a case of that description. A fact 
which has influenced me in faking this 
view of the present case is that tbe decree- 
holder has fixed what appears prima facie 
to be a manifestly inadequate price as tbe 
value of the property, namely Rs. 5?, 000 
only. The judgment* debtor on the other 
hand has estimated the value of the prop- 
erty at Rs. 4l),000. So that there is a 
very great divergence in the two estimates. 
Having regard to the description of the 
property involved, Rs !^,0l0 seems mani- 
festly to be an under- valuation and when 
such a low value is stated in the sale 
proclamation it is not unlikely that pros- 
pective purchasers may be misled there- 
by and the result may be prejudicial to 
the interest of judgment debtor. 

A. Rule made absolute, 
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. Gpham, J -I agree. The queeti 

hold that this 18 one of thoee exceptioi 
casee in which It was open to the Coi 
to specify in the eale proclamation I 
value gyen both by the judgment deb 
an^d the decree-holder respectively 
whether the Court should hSve made 
inquiry and formed its owu independi 
conclusion cn the point. The ai?thn,Ji 

« “ko” ‘l-t i< 

rule that such an enquiry ebonld be mt 
especially where it appears that snph 

or,ip,D.e,or .gam»h„e Ihe „ 

for some reaeon ci other bn 

ascertain. The learned slbordinaS'Juc 
has given some reasons for not msk 
any enquir^y. But those reaeons dT 
appear to be very pertinent. sZh ln 


Civil Revision No. 611 of 1^30. 

July 29, 1930. 

8. K Ghose, J. 
DABIRUDDlN— Petitionee 
versus 

KRI8HTO CHANDRA 
MUKHOPAUHAYA ane others — 
OrPOUTB PihTJBS. 

Bengal Tenancy Act {Vlll of 1886), ss. 26’C, 2C-F, 
ITJf—hent sale— Lanolcr d ccntfniT'ig to setUng aside 
after transfer— AppiicaUon to pre-empt— Sustainability 
— Slight d'lscre policies in aetciipiion^ effect of 

Where the Jandlord obtained a rent decree and 
purchased the holding and subsequently the default- 
ing tenant conveyed the holding and certain other 
lands to a third party and the tenant and the trani- 
feree deposited the decree amount under s 174, 
Bengal Tenancy Act, and the landlord withdrew the 
amount and the eale was set aside: 

Held, that the landlord was not precluded from 
claiming pie-emption under 8 i6-F by reason of his 
agieeing to have the rent sale set aside, even though 
he had received notice of Iranefer under b. ^6-C before 
the sale was set aside. 
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Slight discrepancies regarding the description of 
property in the application for pre-emption under a. 
26-F as compared with the notice under s. 26-0 cannot 
invalidate the application. 

Oivil Revision agaiaat aa order of the 
Munsif Fourth Court, Tamluk (Miduapore), 
dated the 17 th March, 1930. 

Messre. N. C. Sen Gupta and Akram^ for 
the Petitioner. 

Messre Peary Mohan Chatterjee, Btnoy 
Krishna Uukherjee and Bankim Chanira 
Roy^ for the Opposite Party. 

Judgement. — The petitioner in thie Rule 
ie a transferee of an occupancy holding and 
he moves against the order of the lower 
Court granting the application of the 
landlords under s. 26 F, Bengal Tenancy 
Act. It appears that the landlords who are 
opposite parties Nos. 1 and 2, obtained a 
rent decree on 18th December, 1928, against 
their tenant, opposite party No. 3, for 
arrears of rent of the period of 1924-19i7. In 
execution of that decree the landlords 
purchased the disputed holding on 18th 
May, 1929. On 14th July, 1929, the 
petitioner purchased the disputed holding 
along with other lands by a private trans- 
fer from the defaulting tenant opposite 
party No. 3. On 2nd September, 1929, oppo- 
site party No. 3 along with the petitioner 
deposited the decretal amount under s. 174, 
Bengal Tenancy Act. Opposite parties 
Nos. 1 and 2, the decree-holders did not 
oppose the application for setting aside the 
sale and they withdrew the amount deposit- 
ed and the sale was set aside on ISth 
January, 1930. In the meanwhile on 12th 
December, 1929, opposite parties Nos. 1 and 
2 were served with notice of the transfer 
to the petitioner under s. 26 0, Bengal Ten- 
ancy Act. Thereupon opposite parties 
Nos. 1 and 2 filed an application for pre- 
emption under s. 26- F. 

It is contended in support of this rule 
that as the landlors had agreed to have the 
rent sale set aside and accepted the deposit 
of decretal amount from the petitioner, 
they were estopped from applying for pre- 
emption as against the petitioner. It is 
however not correct that the deposit under 
0 . 174 of the Act was made by the petitioner 
alone. As mentioned already the judg- 
ment-debtor was also a party and sub-s. 14). 
B. 170, expressly provides that the with* 
drawiil by the decree-holder-laodlord of the 
amount deposited shall not operate as an 
admission of the transferability of the ten- 
ancy. Further from the terms ofs, 26- F, it 
is clear that the landlord is not debarred 
from filing an application for pre-emption 
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by reason of the fact that he had accepted 
rent from the transferee, Sub-S action (3), 
8. 26-P, expressly provides that the Court 
shall give notice to the transferee to appear 
within a certain time and state “what other 
sums” besides the consideration money “he 
has paid in respect of the rent for the period 
after the date of transfer.” Sub section (6) 
provides that from the date of the making 
of the order under sub s (5) the liability of 
the transferee for the rent due on account 
of the holding shall cease. Suppose for in- 
stance, when one purchases a holding from 
a tenant, there are already rents due, the 
transferee may pay all those arrears and 
may also proceed to pay rents as they be- 
come due after his purchase. Because the 
landlord has the right of pre emption under 
8. 26 F, it does not follow that he must 
refuse to accept rent from the transferee 
and go without any rent until his applica- 
tion under s. 26 F was filed and decided. 
On the contrary the terms of that section 
expressly provide for the contingency of 
rent being paid by the transferee after his 
purchase. 

The next point urged in support of the 
rule is this: it appears that in the applica- 
tion under s. 26 P the landlords gave a 
description of the property and that sub- 
sequently they filed another application on 
15th March, 193U, in which it was stated 
that in the original application there were 
certain mistakes in the description of the 
property which should be corrected. Prom 
the order dated i5th March, 1U30 on the order 
sheet of the lower Oourt it appears that 
the petition for amendment was not actual- 
ly moved. It is coutended that on the 
landlords’ own showing the application 
for pre-emption does not contain 
a correct description of the property and, 
therefore, the application should not be 
allowed on the principle that this being a 
special privilege granted to the landlord, 
the provision must be construed strictly. 
The question however is not whether the 
description of the property as given in the 
application under s. 26 F is in all respects 
the same as that given in the notice under 
B. 26-0. The question really is whether 
the two properiies are identical. In this 
case it appears that there are certain diffe- 
rences, but they are not material. Dag 
No. 630 is wrongly described as Dag No. 
67U in the applicatiou under s. 26 F. In 
other respects the Dag numbers given in 
the application are correct. The descrip- 
tion of the mamas is also the same, and 
so are the names of the district, perganna 
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thana, sub-registration ofSce The only 
difference is that the name of the mauza is 
given in the kobala as ^^Moluzcl Amalhara 
in D-’inan Settlement,” and in the petition 
as *'Mauza Tola Danan appertaining to 
Amalhara." The discrepancy as to area 
is also insigniticant, as in the petition the 
area is 1 acre 43 decimal and in the kobala 
it is 1 acre 44 decimal; vide paras. 10 and 
11 of the counter-affi iavit filed by the 
opposite parties Nos. 1 and 2. The lower 
Court has distinctly found that the dis- 
crepancies are right and that they cannot 
defeat application for pre emption. 

In these circumstances it cannot be said 
that it was not open to the lower Court to 
decide the matter in the way it has done. 
The petition must fail. The Rule is dis- 
charged with costs the hearing-fee being 
assessed at one gold mohur. 

Rule discharged. 


with piecemeal. The intention was, at all events so far 
as the claim against the zemindar was concerned, the 
whole matter should be enquired into and the auction- 
purchaser should be put in such a position as to suffer 
no loss. [p. 47.3, col 2.] 

Held, also, that s. 14, Patni Regulation, does not ex- 
clude suits against any party except the zemindar, c. g.^ 
against patnidar. Eadtia Madhub Samonta v. Sastt 
Ram Sen(]), followed, (p 47J<, col 1] 

further, that the mere expression by the Ap- 
pellate Court in the former suit that another suit 
would lie, could not bind the parties, [p. 473, col. 
2 -] 

Held, still further, that payment of rent by the 
auction-purchaser to the zemindar could not be re- 
garded as payment under a mistake of fact and could 
not, therefore, sustain a suit for money paid without 
consideration, [p. 474, col. 1.] 

Appeal egamet appellate decree of the Ad- 
ditional District Judge, Hoogbly, dated the 
20th April, 19i)9. 

Messrs. BrojoLal Chuckerbutty and Suhodh 
Chander Dutt, for the Appellant. 

Messrs. Sarat Chandra Basak and Nasim 
Ali, for the Respondent. 


CALCUTTA HIGH COURT. 

Oivil Appeal No, 2489 of ltf29. 

June 18, 1931. 

RaNKIM, 0. J. AND Pb.r^on, J. 
ABDUL HAMID 8ARDAR — Appbllant 
versu3 

BUOY OflAND MABATAP and cthbes— 
Rbpindbnts. 

Patni Regulation (VIII of 1819). s. 11,— Auction 
of patni rights— Auction-purchaser paying rent to 
Patni sale set aside on suit by patnidar 
—Subsequent suit for refund of rent by auction-pur- 
chaser, maintainability of —Expression of opinion by 
previous Court, effect of 

A patnidar on 3rd June, 1922, brought a suit 
both against the zemindar and the auction-purchaser 
for setting aside a sale eiTected under the Patni Ro.ula- 
tion on 15th May, 1922. On 9th June symbolical posses- 
«on was obtained by the auction-purchaser. In 
December, 1922, and in April and May, 1923, he paid 
certain sums of rent to the zemindar. The suit of the 
patnidar succeeded and the sale was set aside by the 
first Court. At the time the first Court set aside the 
sale it provided that the patnidar should recover 
possession and it directed the zemindar to pay the 
plaintiff 8 costs and also to refund the purchase-money 
to the auction-purchaser with interest, to return him 
certain security and to bear his costs in the suit. The 
potion-purchaser as well as the 2 ewnidar filed appeals 
The auction-purchaser’s appeal proceeded on the" 
ground that he should have been refunded the rent 
which he hp paid to the zemindar. The Appellate 
Court dismissed the appeal but in doing so remarked 
in Its judgment that s. 14 of the Regulation would 
not be a bar to another suit for the recovery of the 
rent paid. Thereupon the present suit was brought 
by the auction-purchaser both against the zemindar 
and the defaulting patnidar for the refund of the 
money paid by him as rent: 

Held, that the suit against the zemindar was barred. 
The proper remedy of the auction-purchaser was under 
8. 14 ^ the Patni Regulation. It was not' intended 
b,y the Regulation that the matter should be dealt 


Bank In, C. J.— Tn this case, the plaint* 
ifF-appellaut was the auction purchaser of 
a patni sold under Regulation Vlll of 1819 on 
15th May, 1922. Very eoon afterwards, on 
3rd June, 1922, the patnidar sued to set 
aside the sale under s. 14 of the Regula- 
tion. The plaintiff obtained symbolical 
possession as it is called on or about 9th 
June, 1922. In December, 1922, and in 
April and May, 1913, be paid certain auma 
of rent to the zamindar. In the end the 
suit of the patnidar succeeded and the 
sale was set aside by the first Court. At 
the time the first Court set aside the sale, 
it provided that the patnidar should recover 
possession and it directed the zamindar 
to pay the plaintiff's costa and also to re- 
fund to the present appellant the purchase- 
money with certain interest, to return 
him certain security and to bear bis coats 
in the suit. 

It is natural enough that in the written 
statement of that suit no mention should 
have been made by the present appellant, 
the aucticn-purebaser, of the enme of 
money paid ae rent and I aill assume 
that be did not refer to them and for 
that reason, it may be that the matter 
was on itted from the consideration of 
the Court of first instance. However 
the aucticn purchaser as well as the 
zemindar appealed from the deoiaion of 
the first Court and in the lower Appel- 
late Court the auotion-purohaaer con- 
tended that he should be refunded the 
rent for 1329 B. S. which he had paid; 
apparently, he must have contended that 
it ehoold he refunded to him by the 
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zemindar. The lower Appellate Court 
observing that the matter was not men 
tioned in the written statement went on 
to fxorans this ooinion : 

“I think s. 14 of the Regulation would not bo a 
bar to such asuitfor recovery of rent paid subsequent- 
ly. In fact the lower Court awarded to the defendant 
No. 2,” 

that is, the auction- purchaser, “the 
amount he claimed in the written- state- 
ment.” Thereupon the present suit was 
brought the auction purchaser claim- 
ing against the zemindar the return of 
the money which he had paid as rent. 
He claimed also against the defaulting 
patnidar. The defaulting patnidar did 
not appear and contest and judgment 
was given against him ex parte. Both 
the lower Courts have dismissed the suit 
so far as the zemindar is concerned. 

On this second appeal, it is contended 
for the plaintiff-appellant first that s. 14 
of the Patni Regulation is not exhaustive 
of the remedies of the plaintiff for the 
present purpose; secondly, that if it is 
thought to be exhaustive in view of the 
opinion expressed by the Appellate Court 
in the suit of the patnidar to set 
aside the sale, it must be taken for the 
purpose of this case that it is not ex- 
haustive — the matter having been so 
decided between the parties and thirdly, 
that the plaintiff is quite entitled to re- 
cover what be claims independently of 
s. 14 as money had and received to the 
use of the defendant or money paid with- 
out consideration. No question of limita- 
tion arises in the present case 
In my judgment the correct view of 
s. 14 is the view adooted by Banerjee, J., 
in the case of Radha Madhub Samonta 
V. Saati Ram Sen (1). In that case the 
learned Judge was dealing with the 
question whether the auction-purchaser 
in such a case was entitled to recover 
the rent paid from the defaulting patni- 
dar and the Court held that under 
s. C9, Contract Act, there was a cause of 
action independently of s. 14 alto- 
gether. On the question whether a sepa- 
rate suit was an infringement of s. 14 
of the Regulation, Bmerjee, J., pointed 
out that that section provided for the 
auction purchaser being indemnified 
against all lo^s at the expense of the 
zemindar at whose instance the sale was 
brought about. He was not therefore 
prepared to hold that that section exclud- 
ed suits against any party other than the 
zemindar, namely, against the patnidar^ 


To that view of the section I venture to 
think that there is no valid objection. 
But it is another matter altogether when 
it is said that the auction- purchaser can 
get part of bis remedy against the zemin- 
dar under e. 14, and can also retain the 
right to sue the zemindar for further 
relief in respect of the same transaction 
by a separate suit. In my judgment, so 
far as the zemindar is concerned, it is not 
intended by s. 14 of the Regulation that 
the matter should be dealt with piecemeal. 
The intention is that, at all events so far 
as the claim against the zemindar is con- 
cerned, the whole matter should be in- 
quired into and the plaintiff auction-pur- 
chaser should be put in such a position as 
to suffer no loss. 

The next question is whether, if that 
is so, the decision of the Appellate Oourt 
in the previous case makes any difference. 
It is said that the auction-purchaser asked 
for his remedy before the lower Appellate 
Oourt and the lower Appellate Oourt 
held that he could get it in 
another suit It is contended that that 
being so, unless the other suit is held to be 
maintainable, the auction-purchaser would 
have no remedy at all. I cannot say that 
I agree in this contention. It was open 
to the auction- purchaser to appeal to the 
High Oourt against the refusal of the relief 
claimed by him under s. 14 of the regu- 
lation. The mere expression of opinion 
that another suit would lie cannot possi- 
bly be held as binding on the parties 
It was not part of the duty of the Appellate 
Oourt to give advice to the parties; and, 
while one cannot but be sorry for the 
auction-purchaser if he was misled by 
this expression of opinion on the part of 
the lower Appellate Oourt, there can be no 
doubt that the legal position was that he 
should have appealed against that 
judgment; otherwise he took the risk 
of the advice given to him. 

The third branch of the case which seems 
to me worthy of consideration is the ques- 
tion whether assuming that s. 14 of the 
Patni Regulation doss not stand in the 
way of the plaintiff, the plaintiff here can 
show an independent cause of action 
apart from the provisions of s. 14 of the 
regulation. In one case, namely, the case 
of Nagendra Nath Pal v. Chandra Sekhar 
Dalai (2) Woodroffe, J., was of opinion 
that in a case of this character, money 
was recoverable as money paid under a 
mistake of fact. The learned Judge says: 

(2)50.L,J. 59. 
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“The question whether there can be said to have 
been such a mistake is not altogether free from diffi- 
culty but the effect of the subsequent reversal of 
the sale must I think betaken tube this; that when 
the payments ware made they wore so made under 
mistake, though the oircumstanoe which made the 
payment one by mistake did not take place until 
afterwards." 

Now, I caanot say that I agree with 
these remarks ia principle. The mistake 
may be discovered afterwards but it can- 
not be that the circumstance which makes 
the payment one by mistake is one which 
took place afterwards. In the present 
case, the position was that the plaintiff 
got symbolical possession or ineffective 
possession on 9th June 192;', a suit at 
that time having been started to set aside 
the sale It was in October of the follow- 
year that the payments were made to the 
zemindar, that is to say, he made the 
payments with his eyes open seeing that 
the sale had been challenged by the patni- 
dar. In these circumstances if a question 
arises whether these payments were pay- 
ments made under a mistake of fact, I 
fail altogether to be convinced that it can 
be treated in that way. I am also not 
convinced that, eis a matter of common 
law, the rents which were paid by the 
auction- purchaser to the zemindar can be 
treated as money paid without consider- 
ation. It is said in this case that the 
possession was entirely ineffective 
and was only symbolical possession. In an 
ordinary case, one would suppose that the 
person paying rent is in effective possession 
and whether in these circumstances 
he ought to get back any of the rents 
which he has paid is essentially a question 
to be determined under e. 14 of the Patni 
Regulation. But 1 am not prepared to 
hold, even supposing that he got no 
effective poBsession, that the fact would 
be of any service to him and that not- 
withstanding the symbolical poeseesion 
which he did obtain, he was in a position 
to maintain a common law cause of action 
for Imoney paid without consideration. 
The remedy which is to be obtained from 
the zemindar should be obtained quickly 
and once for all under s. 14 of the Regu- 
lation. I think this is the true effect of 
the section not doubting that the inter- 
pretation put on it by Banerjee, J., is a 
correct interpretation. 

For the reasons given above, the ap- 
peal, in my opinion, fails and must be 
di^^missed with costs. 

Pearson, J.— I agree. 

A, Appeal diemistid. 
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CALCUTTA HIGH COURT. 

(Jriminal Revision No. 1226 of 1930. 

April 15, 1931. 

Lost-Wilitams *nd Mallie, JJ. 

BEHARI MAJHl-PBTmoNBs 
versus 

HARI MAJHI— OppofliTB Partt. 

Crininal Procedure Code (Act V of 1898), s. 1,28 — 
Criminal appeal — Private prosecutor, whether entitled 
to be heard. 

Under s 423, Oriminal Procedure Code, the only 
persons who have got a right to be heard in a criminal 
appeal are the appellant or his Pleader and 
the Public Prosecutor if he appears and in certain 
cases, the accused if he appears. A private prosecutor 
has no right to be heard, though the Court may 
in its discretion hear him and an acquittal in appeal 
without hearing the complainant’s Vakil is not bad in 
law. [p, 475, col. 1.] 

Messrs. Sures Chandra Taluqdar and 
Bhutnath Chatterjee, for the Petitioner. 

Mr. A. Quasem, for the Opposite Party. 

Mallik, J. — This rule was obtained by 
the complainant in a private prosecution 
under ss. 427 and 352, Indian Penal Code. 
The Magistrate who tried the case convict- 
ed the accused under these two sections 
and sentenced him to four months’ rigorous 
imprisonment, and to a fine of Rs. 50. 
Against this order of the trying Magistrate 
there was an appeal preferred to the Dist- 
rict Magistrate and the learned District 
Magistrate after hearing the appellant’s 
Pleader but without bearing the Pleader 
who appeared for the private prosecutor 
allowed the appeal and acquitted the accus- 
ed. 

The only ground upon which the rule 
was issue i and the only point that was 
urged on behalf of the petitioner before 
ns was that the learned District Magis- 
trate committed an error of law when he 
disposed of the appeal without hearing 
complainant’s Pleader. If the complain- 
ant’s Pleader had a right to be heard and 
the District Magistrate disposed of the 
appeal without hearing him, the order 
passed by him could not but he held to 
be an order wrong in law. But the ques- 
tion is whether the complainant’s Pleader 
had such a right. Mr. Talukdar for the 
petitioner in this connexion drew our at- 
tention to the provisions of s. 440, Ori- 
minal Procedure Code. This section lays 
down certain restrictions against parties 
being heard, in revision cases. Mr. Taluk- 
dar contended that when there are these 
restrictions laid down by the law in revi- 
sion cases, it follows by implication that 
a party in a criminal appeal cannot be refus 
ed a hearing. I could have understood the 
force of this argument if there was no pro- 
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vision in the Act as regards the procedure 
that is to be followed in hearing a criminal 
apneal. 

But in Ohap. XXXI, Criminal Procedure 
Code whichdeale wi!h“appeale/*there is one 
section, viz., s 423 which specifically deals 
with the procedure which an Appellate 
Court has to follow in disposing of an ap- 
peal. Section 423 lays down that the Appel- 
late Court shall peruse the record of the 
case and hear the appellant or his Pleader 
if he appears and the Public Prosecutor 
if he appears and in case of an appeal 
under s. 417, the accused if he appears and 
then proceed to dispose of the appeal. 
Under this section the only persons who 
have got a right to be heard in a criminal 
appeal are therefore the appellant or his 
Pleader and the Public Prosecutor if he 
appears and in certain cases, the accused 
if he appears. It cannot therefore be said 
that a private prosecutor, like the com- 
plainant in the present case had under 
8 423 any right to be heard. It is true 
that in some cases it has been held that 
it may be advantageous to the Appellate 
Court to allow the complainant to support 
the judgment. But in the present case 
the Appellate Court did not consider it 
necessary to hear the Pleader for the 
complainant. The Appellate Court in the 
pre sent case did not exercise its discretion 
on the point in favour of the complainant 
it is true but simply because it did not do 
so, it cannot be said that it did something 
that was wrong in law. That being so, the 
ground on which the rule was issued must 
be held to have failed. The rule is accord- 
ingly discharged. 

Lort Williams, J.— I agree. 

j. Rule discharged. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 269 of 1930 
and 

Criminal Revision No 1314 of 1930. 
May 4, 193L 

Lort-Willia^s and 8 K. Qhosb, JJ. 
HARI OHARAN DE — PsTmoNEE 
versus 

8HRRALI TALUKDAR-Opposite Partv. 

Criminal Procedure Code (Act V of 1898), s. 11^5 — 
Breach of peace— Fear of imminent' breach of peace, 
whether necessary. 

Section 14.*), Criminal Procedure Code, requires 
that there must be a ])re8ent dispute, and that there 
must be a likelihood of the breach of the peace. Under 
the section theie must be a present fear, that it is 
probable that there will be a breach of the peace 
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owing to the dispute, unless proceedings are taken 
under the section. But it does not require that 
there should bo a fear of an ‘imminent’ or ‘immediate’ 
breach of the peace, [p. 476, col. 1.] 

Criminal Reference made Dy the Sessicns 
Judge, Bakarganj, dated the IfiSth Novem- 
ber 1930. 

Messrs Sures Chandra Talukdar and 
Jatis Chandra Bantrjee, for the Peti- 
tioner. 

Mr Usha Kanta Guha, for the Opposite 
Party. 

Judgment— In this case the Magis- 
trate made an order under s 145, Criminal 
Procedure Code, in favour of the first 
party. He acted upon the Police report 
dated 14th January 1930, which stated that 
a certain char had formed in the bed of 
the Raj pur river and that this had been 
cultivated by the first party without 
objection, but that in June 1929, members 
of the second party tried to cultivate the 
char, and that li e e was a likelihood of a 
breach of the peace but for Police inter- 
ference. He went on to say that he had 
formed the opinion that the first party 
waH rightly in popsesaion so that : 

“the cultivating season is near at hand and there 
is every chance of a breach of the peace over the 
possession of the said char land;” 

and he aeked that proceedings under 
e. 145, (.iriminal Procedure Code, should be 
drawn up. That being the position, the 
matter came before the Sessions Judge of 
Baksrganj and he has made a reference to 
this Court. In this letter of reference he 
recommends that the order may be set 
aside as being bad in law and states that 
his reason for the recommendation is that 
the Police report to which I have referred 
discloses that there was a likelihood that a 
breach of the peace would occur in June 
1930, some five months after the date of 
the report, and that this anticipation was 
based on the fact that a breach of the 
peace in June of the previous year bad 
been narrowly averted. The learned Judge 
does not think that s. 145, Criminal Pro* 
cedure Code, can have any application to 
such circumstances and he refers to the 
ruling in the case of W. Stewart v. Hubert 
Hughes (1), which in his opinion, exactly 
covers the present case. A rule also was 
issued by this Court upon the ground that 
the Police report did not state that there 
was a dispute likely to cause a breach of 
peace and on the ground that the first 
parly did not lay any claim to the western 

(1) llSlnd. Cas. 892; A. I. R. 1929 Cal. 341; 30 Cr. 
L. J. 977; 49 C.L. J. 394; 33 C. W. N. 509; Ind. Rvl, 
( 129 )Ob1. 7C0. 
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portion of the disputed land, which the 
Magistrate had declared to be in the 
possession of the first party, in addition 
to the other land The Magistrate in his 
explanation saye that it was clearly stated 
in the Police report that there was an 
apprehension of a breach of the peace and 
that the western portion of ti e land had 
been included by an oversight, and that 
it was clear from the petition of the first 
party that they had surrendered their claim 
to possession of this western portion. In 
our opinion the words of s. 145, Criminal 
Procedure Code, must be given their plain 
meaning without adding to them any 
explanatory words. Formerly, in some 
decisions, words such as, ’imminent' or ‘im- 
mediate’ were added by Judges to the 
section in an attempt to make the meaning 
more clear. 

But in the case of Kulada Kinkar Roy 
V. Danesh Mir (2) it was decided that the 
introduction of such words into the section, 
giving it a stronger significance than the 
words used in the section, was not justified 
and we agree with that opinion. The sec- 
tion requires that there must be a present 
dispute, and that there must be a likelihood 
of the breach of the peace. That is to say, 
there must be a present fear, that it is 
probable that there will be a breach of 
the peace owing to the dispute, unless 
proceedings are taken under the section. 
Of course that does not mean that orders 
un der this section are to be made when 
somebody comes and says that he fears 
that a breach of the peace will occur a 
considerable time ahead. The procedure 
under the section is intended to deal with 
conditions in which the parties responsible 
lor law and order have an existing fear that 
unless steps are taken under the section, a 
breach of the peace will occur before they 
can prevent it. In this case the words of 
the Police report are that the cultivating 
season is near at hand and that a breach 
of the peace is feared. That must mean 
that in the opinion of the writer of the 
report a breach of the peace was near at 
hand. The learned Sessions Judge has 
interpreted that to mean that the writer 
of the report only feared that a breach of 
the peace might occur in June 1930. But 
the words of the report do not justify any 
such interpretation. We therefore reject 
the reference. 

Revision No. 1314 of 1930, 

The order of the Magistrate, so far as it 

(2) 33 C. 33: 10 O W. N. 2»7; 2 0. L. J. 271; 2 Or. 
L. J. 670 F. B. 
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refers to the western portion which has 
been described by the first party as “land 
on the west of the western boundary of 
plot No. 2209 produced northwards," is set 
aside, otherwise the order stands intact. 
To this extent the rule is made absolute. 

A. Re/erence rejected. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1010 
of 1929. 

February 24, 1931, 

OSBA, J. 

KALIKUMAR pal— Plaintiff 
— Appellant 
versus 

BAJKUMAR PAL— Dsfbndant— 
Rbspondb^t. 

Eviienet Act (I of 1872), a 126— Communication by 
client to Pleader, when privileged. 

On general principles, and under a. 126 of the Indian 
Evidence Act, there is no privilege to communica- 
tionsmade before the creation of relationship of Pleader 
and client Further, where two persons have a 
dispute about a claim made by on* of them upon the 
other, and both seek the help of a Fleader, and one 
of them makes a statement to the Pleader, the state- 
ment 80 made to the Pleader by one of the parties is 
certainly admissible. Shore v. Bedford (1) and Perry 
V. Smith (2), referred to. [p. 477, col. 2.] 

Again, to be privileged under s. 126 of the Indian 
Evidence Act, a communication by a party to his 
Pleader must be of a confidential nature. Memon 
Hajee Haroon Mahomed v. Abdul Karim (3), referred 
to. [ibid ] 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Noakhali, dated 
the 5th October 1928, modifying that of the 
Munsif, Sudharam, dated the 8th Septem- 
ber 8, 1926. 

Mr. Yajneshwar Majumdar, for the Ap- 
pellant. 

Mr. Bhupendrakishore Basu for Mr. Hem- 
kumar Basu, for the Resdondent. 

Judfirmont. — This is an appeal by the 
plaintifi in a suit for recovery of money due 
on a simple mortgage bond, dated the 11th 
Agrahayan, 1319 B. S., executed by 
defendant No, 1. The claim of the plaintiff 
in tbe suit was resisted by defendant 
No. 1 and it was pleaded by defendant 
that there was a payment made of Rs. 150 to 
the plaintifi on 20th Chaitra, 1326 B. S. 
On the pleadings before the Court, the first 
issue and the material question arising for 
consideration in the case was whether the 
plea of payment of Rs. 150, as alleged by 
the defendant, was true or not. The plea 
of payment as raised in the suit, based on 
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an alleged admission of the plaintiff him* 
self, was sought to be substantiated by the 
defendant by evidence adduced by him; 
and the material witnesses examined in this 
behalf were two in number, D. Ws, 
Nos, 3 and 4. With reference to 
the first of these witnesses, witness No, 3, 
his deposition was to the effect that the 
plaintiff had on a previous occasion a^’mitted 
the receipt of Rs. 150 from the 
defendant, in part payment of the 
mortgage debt. The most important 
evidence in the case in respect of this pay- 
ment by defendant No. 1 was that afforded 
by the deposition of the D, W. 
No. 4 Babu Harikrishna Bhatta, a Pleader; 
and the statement that this Pleader witness 
made before the Court in his deposition was 
this: 

“The plaintiil and the defendant admitted to have 
received and paid respectively the same amount of 
money Rs. 125 or Rs, 150 in connexion with payment 
duo to the mortgage bond.” 

The witness added that the plaintiff and the 
defendant were present, but did not remem > 
ber who else was present when the plaintiff 
admitted to have received the amount of 
Rs. 150. The witness further stated in his 
deposition before the Oourt,that the defend- 
ant approached him, and had informed 
him that the settlement of the debt due on 
the mortgage*bond had not been effected. 
Upon this state of the evidence before the 
Court, the trial Court passed a decree in 
favour of the plaintiff, holding that the 
plea of payment of Re. 150 had not been 
made out. 

On appeal by the defendant No. 1, the 
decision of the trial Court and the decree 
passed by that Court in favour of the 
plaintiff were reversed. The learned 
Subordinate Judge in the Court of Appeal 
below allowed the appeal by defendant 
No. 1 in part. The decree of the Court of 
first instance was modified. The plaintiff’s 
claim was reduced on the footing of the 
payment of Re. 150 on 25th Chaitra, 
1326, as alleged by defendant No. 1; and 
the decree made by the Court below was for 
the sum found due with interest upon cal- 
culation as indicated in the judgment of 
the lower Court. The lower Appellate Court 
has entirely relied upon the testimony of 
the two witnesses referred to above. Ac- 
cording to the learned Subordinate Judge, 
the testimony of the witnesses could not 
be lightly discarded. It was held that the 
deposition of the two witnesses mentioned 
above supported the other evidence given 
by defendant No. 1, relating to the 
actual payment of Rs. 150 to the plaintiff; 


and the Court beloW has expressed the 
definite opinion that it could not but believe 
that the plaintiff did actually get Rs. 15'J 
from defendant No. 1 in Chaitra, 1326. 

The present appeal is directed against the 
decision and the decree of the Subordinate 
Judge in the Court of Appeal below. The 
main question that has been raised in sup- 
port of the appeal by the plaintiff is this : 
that the Court of Appeal below has erred 
in law in relying upon the statement of 
the Pleader, Harikrishna Bhatta, which was 
inadmissible in evidence by reason 
of s. 126 Evidence Act. It is neces- 
sary, therefore, to examine whether the 
deposition of D. W. No. 4, Hari- 
krishna Bhatta, was or was not admis- 
sible in evidence by reason of s. 126, 
Evidence Act. The witness has stated 
in his deposition that the admission 
was made by the plaintiff in the presence 
of the defendant and it was not suggested, 
neither was it indicated by anything con- 
tained in the deposition of the witnesses 
before the Court, that the communication 
was made to him as a Pleader, much less 
as a Pleader, who was employed by the 
plaintiff; nor was there any indication that 
the communication was made to the witness 
in the course, and for the purpose of his 
employment as a Pleader. On general 
principles, and under s. 126, Evi- 
dence Act, there is no privilege to com- 
munications made before the creation of 
relationship of Pleader and client. Further 
where two persons have a dispute about a 
claim made by one of them upon the other, 
and both seek the help of a Pleader, and 
one of them makes a statement to the 
Pleader, the statement so made to the Pleader 
by one of the parties is certainly 
admissible, see Shore v. Bedford (1). 
The question being, was the communica- 
tion or admission made by the plaintiff to 
the witness in the character of his own 
exclusive Pleader or legal adviser? If it 
was BO, the bond of secrecy is upon the 
witness; and if it was not, the communica- 
tion was not privileged; see Perry v. 
Smith (2). It may be mentioned further 
that to be privileged under s. 126 
Evidence Act, a communication by 
a party to his Pleader must be of a con- 
fidential [nature: see Memon Bajee Haroon 
Mahomed v. Abdul Karim (3), The com- 
munication to the Pleader in this case was 

(1) (1843) 5 Man. 4 G. 271; 134 E. R. 567; 12 L. J. O. 
P. 138; 63 R. R. 285. 

(2) (1842) 9 M. * W.881: 152 E.R. 288; 11 L. J. Ex 
289; 60 R. R.869. 

(3) 3 B.U. 
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made in the presence of the defendant. 
As indicated above, regard being had to 
the principles which underlie s 126, 
Evidence Act, to which reference 
has already been made, it is impossible to 
hold that the deposition of the Pleader wit- 
ness, D. W. No. 4 in this case, was inadmis- 
sible in view of the, provisions contained 
in 0. 126, Evidence Act. 

A further point was argued in support of 
the appeal by the plaintiff, that the plea 
of payment, as raised by the defendant No. 

1 in the suit, could not be allowed to be 
proved by him, by reason of the fact that 
the admission as to payment made by the 
plaintiff was in the course of a negotiation 
for arriving at a compromise. That com- 
promise having fallen through, the terms 
could not be proved. There is no substance 
in this contention. It is hardly necessary 
to mention that it was not necessary for 
defendant No. 1 to prove the terms of any 
compromise, which ultimately failed, and 
which had no direct bearing on the plea of 
payment raised in this case, the question 
for consideration in this case being whether 
the plaintiff had made an admission as to 
the receipt of the amount of Rs, 150 from 
defendant No. 1. The admission by the 
plaintiff has been proved, and the plaintiff’s 
claim in suit has therefore been reduced 
to the extent of the payment already made 
by the defendant No. 1. 

In the result, the appeal fails and is dis- 
missed with costs. 

i. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Appeal No. 335 of 1^30. 

June 12, 1^31. 

RiNKlN 0. J. AND PB4R90N, J. 
NURJAHAN KHATUN ANDOTHBE9— 
Plaintiffs— A pFBLLANTa 
versus 

ASIA KHATUN and OTnaas— R espondents. 

Civil Proctdart Code {Act V of 1908), 0. XXI, r, 
80— Deposit under protest— Validity —Attachment by 
decree-holder s creditor, effect of. 

When a deposit is made under O. XXI, r. 89, Civil 
Procedure Code, it must be made, m the ordinary 
way, for payment to the decree-holder voluntarily 
and umconditionally. [p. 479, col. 1.] 

Where a judgment-debtor in depositing the 
amoiiul under 0. XXI, r. 89 stated that the amount 
calculated by the Court Otiicer was in excess of the 
real amount due and .besides this, execution costs 
and interest were also claimed in excess and prayed 
that permission should not be granted to the decree- 
holder to Withdraw ponding, the hearing of iho objec- 
tions : 

Utldf tliat the deposit was bad. ' 
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Where ia guch a cse the deposit has been attached 
by a creditor of the decree-holder and has been 
ordered to be paid to him, the effect of this fact 
must be conBidered. [p. 479, col. 2.] 

Appeal against an order of the First 
Glass Sub- Judge, Bakargani, dated the 26th 
May 193(1. 

Messrs Dwarkanath Chakravarti and 
Srish Chandra Dutt^ for the Appellants 

Messrs. Gunada Charan Sen and Prokash 
Chandra Majumdar, for the Respondents. 

Pearson, J —The question for deter- 
mioatioa m this appeal is whether in the 
circumstances a deposit in Court by a judg- 
ment debtor made under protest, would 
entitle him to have a sale in execution 
set aside under 0. XXf, r. 89, Oivil Proce- 
dure Oode. 

The sale was held on 19bb February, 1930 
and the matter was directed to come up 
for confirmation on 24th March. Meantime 
on 19th March two orders were passed 
viz .: — 

“(1) Judgment debtors are permitted to deposit 
the decretal money with compeaaAtion aa prayed for; 
and (2) judgment-debtors by a petition state that 
they have deposited the decretal amount with interest 
on protest on the ground stated therein. The 
decretal money will remain in Oourl until further 
orders.’' 

On 24th March notice was directed to issue 
on the decree-holders to show cause why 
the sale should not be set aside. The matter 
came on for hearing on 26th May, 1930, 
when the learned Judge directed the sale 
to be set aside and the execution case dis- 
missed on full satisfaction. The ground 
on which this order proceeded was that 
the protest in making the deposit by the 
judgment debtors was so far justified in 
that interest had been calculated on the 
entire decretal money up to the date of 
deposit; that that was wrong; that a sum of 
Rs. 47-3-6 on that account had been wrongly 
assessed and fell to be deducted from the 
deposit in Court. 

The amount specified in the sale pro- 
clamation is what the judgment-debtor 
has to deposit under O. XXI, r. b9 (1) (6) 
of the Code. That figure in this instance 
was the sum of Rs, 11,593 7-0 from which 
had to be deducted certain payments made 
by the judgment debtors. In addition to 
that there was charged against the judg- 
ment-debtors in the account made up by 
the Court Officer the sum of Ks. lO-l-o for 
“subsequent costs” and Rs. 264 li* 6 for 
“interest up to 19th March 1930,” both 
of which sums were included iu the total 
deposited by the judgment-debtor under 
protest the latter sum apparently including 
the sum of Rs, 47-3*6 disallowed by the 
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Judge in his order of 26th May. At any 
rate having regard to the provisions of 
r. b9(l) (6) it may be taken that the judg- 
ment-debtor was not compellable to pay 
those two sums of Rs. 10-1 6 and Re. 264-11-6 
in order to obtain the benefit given him by 
the rule. 

It has been argued in the present appeal 
that the learned Judge was rever'^helees 
wrong in passing au order setting aside 
the sale because by making the payment 
under protest in the way they did the 
result was that the judgment debtors 
prevented the money from becoming avail- 
able forthwith unconditionally to the 
decree holder and such a conditional deposit 
is bad: see 10 Ind. Oas. t80 Dulhim v. 
Bansidhar (1), Shakoti v. Jotindra (2) 
and Karayan v. Amgauda (J). It 
seems to be clear that when a deposit 
is made under r. 89 it must be madCj 
in the ordinary way, for payment to 
the decree-holder voluntarily and uncon- 
ditionally: see Narayan v. Amgauda (3) and 
Raghu Ram v. Deokali (4). Mr. Sen how- 
ever has argued that the present case 
differs from the cases cited in that the 
judgment-debtors here never denied but 
on the contrary admited their liability 
under r. f89, 0. XXI. In the present case 
the deciding factor ia my judgment must 
be the terms on which the payment of the 
deposit was made. These are to be found 
in the petition of the judgment-debtors 
filed on 19th March. In that they state 
that: 

“When the petitioners wanted to deposit money 
with the permission of the Court the olficer of the 
Court gave them an account according to which 
they have to deposit a large sum of money in excess. 
Besides this an excess amount is found to have been 
calculated as costs of execution and interest. Still 
the judgment-debtors deposit unders protest the 
amount as calculated by the oiEcor of the Court,” 

and this is followed by a prayer tnat — 

“the permission to the decree-holder to withdraw 
the said inouey may be withheld till the hearing 
of the objection od behalf of these judgment-debtors ” 

Uad tue objection been limited ouiy to 
the execution coats and interest, the judg- 
ment-debiors would have been in better 
case; but it is not so limited. They object 
to having to deposit ‘'a large sum of money 
in excess*' and ‘‘besides this’* (meaning “m 
addition to this** there are the items of costs 
and interest. It is not, therefore, correct 
to assert that in that petition the judgment- 

(1) 10 Ind.0ai.880. 

(2) 1 C. W. N. 132. 

(3) 62 Ind. Oaa. 104; A. I. K. 1921 Bom. 169. 15 B. 
1094; 23 Bom. L R.455. 

(4) 115 Ind. Cas. 193; A. 1. R. 1928 Pat. 193, 7 Pat. 
30; LL.T.40Pat.l09. 


debtors are admitting their liability. 
It would have been easy enough for them 
to frame the petition for deposit, without 
objection of the amount required by the 
rule and protest against the other items 
but this they have not done. The protest 
according to the petition extends to a 
“large sum of money in excess*’ over and 
above the costs and interest. In my judg- 
ment therefore this was not a good deposit 
under r. 89 which entitled the judgment- 
debtor to have the sale set aside and prima 
facie the order of the learned Judge cannot 
stand. 

It appears, however, that on 25th March, 
1940, a few days after the deposit an at- 
tachment in execution was made of the 
deposit moneys to the extent of R. 3,410 10-0 
by creditors holding a decree against the 
decree holders in the present matter. A 
certificate for payment of that amount was 
granted to the attaching creditors on 12th 
July, 1930. In the circumstances this 
matter must go back to the lower Court for 
consideration of what effect if any, these 
facts may have upon the present position 
and rights of the parties. 

The appeal is allowed with costs three 
gold mohurs. The case is remanded to the 
lower Court for the final disposal of the 
matter upon determination of the question 
set out iu the foregoing paragraph. 

Rankin, C. J.— I agree. 

1. Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Revibion No, 713 of 1931. 

July 8, 1931. 

Jack., J, 

ASHUTOSH QANQOPADhYA 

AND ANOTHER — PeTITICNEKS 
versus 

8AROJINI8AHA CHAUDHURANI 

AND ANOTHER— OpPOSITK PARTIES. 

Bengal Land Revenue Sales Act (XI of 1869)^ s. 9 — 
Bengal Land Registration Act {VLI of 1876)y s 68 — 
Contract Act {IX of 1872), s. dO—Transfer of tenure — 
Name of transferee not registered— Person paying 
aT*rears, whether entitled to recover from trans^ 
feror. 

Where a tenure has been transferred by a registered 
proprietor, even though the transferee’s name is not 
registered, a person who deposits arrears of revenue 
aecrumg after the date of transfer cannot recover the 
same mnder s. 9 of the Act XI of 1859 or under s. 69, 
Contract Act, from the transferor, he can recover it 
only from the transferee. 

Under s. 6S of the Land Registration Acta trans- 
feree becomes liable for the discharge of any duties 
and obligations which are by any law imposed upon 
the proprietors of the estate, from the date on which 
he f^ould have applied for registration. 
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Oivil Revision against an order of the 
First Olass Sub- Judge, Barisal, dated the 
7th March 

Mr. Phanibhusan Chakravartti for Mr, Su- 
dhansu Sekhar Mukerji, for the Petitioners 

Messrs. Gopal Chandra Das and Bhuban 
Mohan Saha, for the Opposit Party. 

Judsmenit — This rule has been issued 
upon tne opposite party to show cause why 
a judgment and decree of the Small Cause 
Court should not be set aside in a suit by 
the plaintiff opposite party for contribution 
on account of rent paid by the plaintiff on 
account of arrears of rental of tenures alleg- 
ed to be held by the opposite party in order 
to save them from sale. 

The first ground on which the rule was 
issued is that, the plaintiff opposite party’s 
raiyati holdings, having been in no danger 
of being avoided or in any way adversely 
affected by the default in paying up the 
revenue, the present suit should have been 
dismissed; and secondly that assuming that 
the plaintiff was entitled to recover, she was 
entitled to a decree, only against the 
opposite party No. 2, who is defendant No. 3 
to whom, the petitioners allege, they had 
transferred the tenure which was saved 
from being sold by the payment made by 
the plaintiffs. 

As regards the first point, contribution 
is claimed under s. 9, Aci XI of lb59, and 
the person depositing the arrears of revenue 
is entitled to recover the amount if it is 
deposited in good faith, believing that the 
interest of the person so depositing is in 
danger. In the circumstances of the pre- 
sent ca8e,there is no reason to think that the 
deposit was not made in good faith think- 
ing that the interest of the plaintiff was 
endangered by the sale. So there is no sub- 
stance in this ground . 

The other ground of the rule is that in 
fact, the defendants are not liable, because 
they had already sold their tenure, previous 
to the period for which the revenue was in 
arrears. It appears that in the suit, they 
filed a sale deed, showing that they had 
transferred their interest to defendant No. 
3, and referring to this the learned Judge 
of the Small Cause Court says, that, defen* 
dant No. 3 did not register her name in the 
Collector’s register after her purchase. It 
therefore appears that he finds that defendant 
No. 3 actually purchased these tenures, but 
holds that under s. 11, Act VII of 1808 read 
with B. 9 of Act 11 of 1859, the liability to 
Government, as well as, to the party deposit 
ing would attach to the registered defaulter. 
Section 9, Act XI of 1859, states that the 
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person, ao depositing, shall be entitled t° 
recover the amount deposited from th® 
defaulting proprietor. As the tenures had 
been transferred to defendant No. 3 before 
this deposit was made and these arrears 
accrued, he is obviously the defaulting 
proprietor, so that it is defendant No, 3 
alone, who would be liable under s. 9, Act 
XI of 1859. There is no mention in this 
section of the registered defaulter. But it 
is contended on the other Bide,that under s. 
69, Contract Act, the persons whose names 
are registered as the proprietors of the 
tenure, in the Collector’s register, being 
jointly liable, the plaintiff is also entitled 
to recover from them. Under s. 68, Land 
Registration Act, the recorded proprietors 
are jointly and severally liable for the dis- 
charge of any duties and the obligations 
imposed upon the proprietors of the estate 
and all persons, who are required by this 
Act to apply for registration, shall from the 
date on which the obligation so to register 
is imposed on them respectively by the Act, 
be deemed to be liable for the discharge 
of any duties and obligations, which are by 
any such law imposed upon the proprietors 
of the estate. From this it appears that 
from the date on which the parties are 
required to apply for registration, the 
liability devolves upon them. Dsfendant 
No. 3 having purchased the estate it is clear 
that he should have applied for registration, 
within six months from the date of his 
purchase, so that the liability under s. 68 
has devolved upon defendant No. 3. I 
therefore think that the plaintiff was 
entitled to the amount claimed against 
defendant No. 3, and not against defen- 
dants Nos. 1 and 2, because they had al- 
ready transferred their share, before the 
period in respect of which the arrears of 
revenue accrued. 

The rule is therefore made absolute. 
The decree of the Court below is set aside 
and the suit is decreed for the same amount 
as against defendant No. 3. The petitioners 
will be entitled to their costs in this Court 
— the hearing fee being assessed at one gold 
mohur, 

A. Rule made absolute. 
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BOMBAY HIGH COURT. 

Second Oivil Appeal No. 885 of 1925, 
November 15, 1929. 

Fawobttano Mieza, JJ. 

March 12, 1931. 

Patkas and Bakbit, JJ. 

HARAKOHAND TARAOHAND— 
Plaintiff — Appb llant 
verms 

8UMATILAL OHUNILAL— 

RbIPONDB'JT. 

Limitation Act (IX of 1908), Sch. /, Arts. 65, 83 — 
Commission agent — Suit against principal to recover 
loss— Limitation— 'Article applicable — Cause of action 
— Art. 83, scope of — Cross-contracts — Cause of action, 
when arises. 

A suit by a commission agent to recover loss on the 
transactions entered into on behalf of his constituents 
is governed by Art 83 of the Limitation Act. Article 'iS 
applies only where there is an agreement between the 
parties to pay the loss immediately on its being ascer- 
tained, and in the absence of any specified time or 
specified contingency, that Article would not apply. 
Under Art. 83 time begins to run when plaintiff is 
actually indemnified. Kadari Pershad v. Har Bhagwan 
(12), Munshi Ram v Bhagwan Das (13), Abdul Aziz 
Khan v. Mohammad Bakhsh (5), Muhamad Mazhart 
Ahad V. Muhamad Azim-ud-D in (8), followed. Kanda- 
swamy Pillai v. Anayamhal (3), dissented from, [p. 
485, cols. 1 A 2.] 

The contract to indemnify within Art. 83 of the 
Limitation Act need not be by express stipulation, 
and may bo either imposed by Statute or implied or 
inferred by virtue of the jural relations of the parties. 
Ra?}i Barai Singh v. Mohendra Persad (15), relied 
on. Lp 485, col 1.] 

When a commission agent allocates the cross-con- 
tracts to himself it might be said that ho is damnified 
on the day when the cross-contracts were entered 
into. If, on the other hand, he enters into cross-con- 
tracts with others, it cannot be said that the loss 
has necessarily occurred to the commission agent 
on the day on which such cross-contracts were entered 
into. Bhagwan Das v. Kanji (1), referred to. [p. 485, 
ool. 2.] 

Seoond Appeal from a decision of 
the District Judge, Dhulia, in Appeal No. 26 
of mi 

Mr. P. B. Shingne, for the Appellant. 

Messrs. B. G. Rao and S. A, Merchant^ 
for the Respondent. 

Fawcett, J.’— This was a suit brought 
by a pahha adatia against a client, who 
dealt through him in regard to contracts 
of cotton seeds, cloth bales, etc., in Samvat 
1974-1975. He sought to recover a sum of 
Rs. 2,227-12-0 as balance due on the account 
with interest. The defendant raised vari- 
ous contentions, which are now immaterial. 
Among them there was no objection that 
the claim, or any part of it, was barred on 
account of limitation, but the point seems 
to have been raised, as the Subordinate 
Judge in his judgment held, that by virtue 
of an admission in the written statement 
that a certain sum was due the claim was 
not time-barred and passed a decree for 
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the amount claimed with future interest. 
The defendant appealed, and among the 
grounds of appeal was one that the lower 
Court was wrong in holding that the admis- 
sion of part of the claim in the written 
statement saved the bar of limitation. The 
Appellate Court bad also before it other 
questions which were raised, but which 
are not now material. la regard to the 
point of limitation the District Judge held 
that the claim was time-barred. The 
proved transactions between the plaintiff 
and the defendant are in regard to the 
purchase and sale of eleven b::le8 of cloth, 
in respect of which items were debited and 
credited in the account of the defendant. 
The District Judfiresavs: 

“On 23rd August, 1918, there is a debit for the 
value of eleven bales purchased. On 7th Heptembor » 
1918, and then on 8th September, 1918, there ar® 
credit items for the value of five bales and six bales 
sold by defendant. Thus thia saoda for eleven bales 
was settled on 8th September, 1918, and on that date 
plaintiff could know what amount defendant had to 
pay to him for the loss. The plaint was filed on 18th 
November, 1921 more than three years after 8th Septem- 
ber, 1918. I have not overlooked the fact that the saoda 
for eleven bales was of the vaida of I5th Kartik Sud 
corresponding to 18th November, 1918. But it was 
open to parties to settle it up even before that date 
and since the whole contract was fulfilled before 
then, I think limitation ran from the day after 8th 
September, 1918. ” 

The plaiutiff comes to us in second ap- 
peal on the ground that the lower Court 
erred in holding the claim in regard to 
these eleven bales to be time-barred. 

In the arguments before us Mr. Shingne 
for the appellant contended that the article 
applicable was either Art, 65 or Art. 1^0. 
On the other hand, Mr. Rao for the respon- 
dent contended that the article applicable 
was Art. 83, and he cited various authori- 
ties in support of that contention. In my 
opinion, the article that directly applies 
to the claim is Art. 83. In this case the 
contracts were made through the plaintiff 
as pakka adatia on terms that in Bhagwan- 
das V. Kanji (1) are stated by Sir Lawrence 
Jenkins at pages 215 and 216 * He there 
says that the contract is one of employment 
for reward; and as pointed out by the Privy 
Council in Bhagwandas Parahtam v. Burjorji 
Ruttonji (2), in so far as the plaintiff n^ade 
the contracts in suit in exercise of the 
authority conferred ujconhim and became 
liable for their performance, he algo 
became entitled to be indemnified by bis 

(1) 30 B. 205; 7 Bom. L.R. fill. 

(2) 44Ind Gas. 284; A. I R. 1917 P. 0. 101; 45 I. A. 

29; 42 B. 373; 20 Bom. L. R. 561; 23 M L. T. 203; 34 
M. L. J. 305; 4 P. L. W. 229; 16 A. L. J. 241; 27 O L. 
J.358; (1918) M. W. N. 315; 22 O. W. N. 625; 7 L. W; 
577; 11 Bur. L. T. 211 (P. C ) 

♦Pages of Sb Bom.— 
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employer, sgaiuet the consequencea of 
the acta done by him, unlesa those acts 
were unlawful Here, there is no question 
of any illegality. In view of this relation- 
ship, in my opinion, the basis of the plaint- 
iff’s claim in respect of the loss caused by 
these cross- con tracts is the right to be 
indemnified, and the suit is, therefore, one 
upon a contract to indemnify, which does 
not fall either under Art. !*1 or Art. 82, and 
so c jmes under Art. 83. 

In Kandaswamy Pillai v, Avayambal (3) 
it was held that Art. 83, Limitation Act, only 
applied to a case where the obligation to 
indemnify directly arose from the contract 
itself and not from any statutory enactment 
such as that contained in s. 2^2, Oontract 
Act, This view has been dissented from in 
various cases, such as Manghi Ram v. Ram 
Saran Das Maman Chand (4), Abdul Aziz 
Khan v. Mohammad Baksh (6) and Muha- 
mad Mazaharat Ahad v. Muhamad Azim- 
ud-Din (6). I agree with the view taken 
in these latter cases, because there is noth- 
ing in the article itself which,in my opinion, 
justifies the distinction made by the Madras 
High Court. But, in any case, I think that 
the obligation to indemnify in this instance 
arises from the customary terms of a pakki 
adat, quite apart from the provisions of s. 
222, Contract Act; and if that is so, even if 
the distinction made by the Madras High 
Court is a good one, still the present case 
falls under Art. 83. 

I do not think that the case can bo pro- 
perly held to fall under Art. 05, Limitation 
Act. That article requires the suit to be 
one for compensation for breach of a pro- 
mise to do anything at a specified time, or 
upon the happening of a specified con- 
tingency. Due effect must, I think, be given 
to this word “specified.” It might, for 
instance, be contended that Art. 65 con- 
templates a contract in writing just as a 
oontract in writting is obviously contemplat- 
ed in Art. 66 and Art. 6"^, where the same 
word “specified” is used; and the Privy Coun- 
cil in Durga Chowdhurani v. Jewahir Singh 
Chowdhury (7) and Ramgopal v. Shamtkhaton 
(I) held that the word “specified” in s. 584, 
Civil Procedure Code, 1882, as used in the 


(3) 7 Ind. Caa. 899; 34 M. 167; (1910) M. W. N. 316; 

8M.L.T. 194;20M.L. J. 989. ’ 

(4) 26 Ind. Cas. 415; 23 P. R. 1915; 35 P. W.E. 1915; 

100 P. L. K. 1915. ’ 

(5) 64 liid. On8.431; 2 Lah. 316; 3 Lah. L. J. 542. 

(6) 73 lud. Oae. 17; A I. R 1923 Oal. 507; 27 0. W. 
N. 210; 37 U. L. J. 108. 

(7) 18 O. 23; 17 1. A. 122; 5 Sar. P. 0, J. 560 fP. 0.) 
^^(8^ 20 0. 93; 19 1. A. 228; 17 Ind. Jur. 38; § Bar. 247; 


phrase ‘ specified law or usage’’, meant 
“specified in the memorandum of appeal." 
But, on the other hand, I am prepared to 
concede that a thing can be specified in an 
oral contract as well as in a written con- 
tract: and s. 46, Contract Act, for instance, 
which says : 

“Where, by the contract, a promisor is to perform 
his promise without application hy the promisee 
and no time for performance is specified, the enage- 
mant must be performed within a reasonable 
time” 

clearly applies to an oral contract as well 
as a written contract. At the same time it 
seems to me that the words “specified” 
implies that there must be some particularity 
in the contract as to the time when the 
promise is to be performed, or as to the 
contingency which is to happen. I quite 
agree that in a contract of this kind there 
is an implied promise on the part of the 
defendant to pay the plaintiff under ordin- 
ary rules as to constructive contracts, Buch 
as are given in Halsbury’s Laws of England, 
Vol. 7, 8. 2, at pages 465 and 467. The case 
would fall either under Art. 946 or Art. 
950, para. 2, as regards an agent’s right 
to recover any payment that he makes on 
behalf of hie employer. But that does not 
necessarily imply a promise to pay at any 
particular time, and certainly not a promise 
to pay at a “specified” time. 

The view of the District Judge would 
amount to this; that there was an implied 
promise to pay as soon as the cross-con- 
tract effected on 8th September, 1918, re- 
sulted in ehowing what was the loss cn 
the transactions. If an agreement were 
proved to pay such loss immediately on 
its being ascertained, then, no doubt, there 
would be a specified time which would 
bring the case under Art. 65. But, where 
is the evidence of any such contract in 
this case? So far as I am aware there is 
not an iota of such evidence, and the 
accounts that were actually rendered by 
the plaintiff to the defendant were drawn 
up at a date subsequent to 8th September. 
It seems to me that the circumstaces would 
not warrant it being held that there was 
an agreement by the defendant to pay the 
loss in a case settled by cross-contract on 
the very day that the loss is ascertained. 
A debtor is generally not in a hurry to pay 
his debts, and the probable state of affairs 
would be that the obligation to pay would 
not arise till tbe plaintiff made a demand 
lor payment by sending bis account 
to the defendant. That would probab- 
ly be at any rate not before the set- 
tlement day, for ordinarily, while 
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some transactions naight be settled by 
cross-contract, others might stand over for 
settlement on the vaida day. 

In my opinion, there is no warrant for 
holding that in thi-' case there was an im- 
plied promise to pay the loss on the very 
day that the loss was ascertained. Then, 
can it be said that there was a breach of a 
promise to pay anything npon the happen* 
ing of a specified contingency ? Oan it be 
said that the settlement of differences of 
cross-contracts is a specified contingency 
within the meaning of this article ? In 
my opinion, the answer is clearly. No. The 
word “contingency”, so far as it applies to 
contracts, obviously has reference to the 
case of “contingent contracts," which are 
the subject-matterof Ohap III, Contract A t. 

8 action 31 defines a “contingent contract” 
as a contract to do or not to do something, 
if Eome event, collateral to such contract 
does or does not happen; and the various 
illustrations to this and the following sec- 
tions are all ordinary cases of a contract 
to do something, such as to make a pay- 
ment, if a house is burnt, if a person 
survives another, if somebody marries 
sotnebody, and so on. The only way in 
wMch the present case can be brought 
within the definition of a contingent 
contract is to say that there is a con- 
tract between the parties that, if the tran- 
sactions are settled by cross-contracts pay- 
ment will be made at once, although other- 
wise payment would be made later; but 
the event of settling transactions by cross- 
contracts is one within the entire control 
of the parties and not of the fortuitous 
kind contemplated by Ohap. Ill, Contract 
Act, or ths general meaning of the word 
“contingency.” Accordingly, in my opinion, 
Art. 65 cannot properly be applied in the 
preseat case; and, as I have already said, the 
real basis of the suit is a pakka adatia's 
right of reimbursing, or being indemnifi- 
ed, so that Art. 83 seems to me to be the ap- 
propriate one. Under Art. 83 limitation be- 
gins to run from the time, “when the plaint- 
iff is actually damnified." These words 
are of significance. 

The article does not say, “when the loss 
is ascertained.” but “when the plaintiff is 
actually damnified,” and that is based 
upon the leading case of Cellinge v. Heywood 
(tf), which interpreted the corresponding 
law in England. There it was held that on 
a contract to indemnify plaintiff against 
costs of which he is afterwards called npon 

S I (183»} 9 Ad. * Bl. 633; 1 P A D 502; 3 W. R. 
.107; 6 L. J.Q.B.98. 
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to pay, the canse of action arises when he 
pays, and not when the costs were incurred 
or the attorney's bill was delivered to the 
plaintiff, and, therefore, the time of statu- 
tory limitation runs from the time of pay- 
ment. Accordingly, here also limitation 
would not run from the time when the 
plaintiff submitted a bill or an account to 
the defendant about the loss; a /ortiori it 
would not run merely from the time when 
the loss was ascertained It runs from the 
time when the plaintiff becomes out of 
pocket by payment of the loss incurred on 
account of Hhese contracts; so that, if the 
District Judge intended to hold that Art. 83 
applied, I think he is clearly in error in 
saying that time ran from 8th September, 
when the loss was ascertained. 

Supposing that Art. 61 applied and not 
Art. 83, the suit being treated as one for 
money paid for the defendant, still the same 
test would apply. Limitation would run 
only from the time when the money was 
paid by the plaintiff for the defendant. 
Therefore, in my opinion, before it oan be 
decided whether the suit is time-barred, it 
has to be ascertained when it was that the 
plaintiff paid this loss as agent of the de- 
fendant. So far as I am aware, it is not 
clear when in fact, he paid it; and to en- 
able us to pass orders on the appeal, in 
my opinion, the parties should be heard 
on this point, if necessary, an issue should 
be framed about it and sent to the lower 
Court for determination. 

Mirza, J — The only point in this ap- 
peal is whether the appellant’s claim in 
the suit is time-barred. The appellant sued 
the respondent to recover a sum of 
Rs. 2,227-12-0 which had become due on 
a transaction for the purchase of eleven 
bales of cloth. The respondent employed 
the appellant as his pakka adatia to pur- 
chase eleven bales of cloth deliverable on 
l8th November, 1918. Before the due date 
the transaction was settled l>y means of 
two crosE-oontracts of sale, one daltd 
7th September, 1918, for the sale of 
five bales and the other dated 8th 
September, 1918, for the sale of six bales. 
Rj. 2,227-12-0 was the difference which 
thus became payable by the respondent. 
The appellant instituted this suit on 
18th November, 1921. The lower Appel- 
late 0 eurt held that the suit should have 
been brought within three years from the 
day after 8th September, 1918, and was, 
therefore, time-barred. 

Mr. Shingne for the appellant contends 
that the period of three years should be 
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computed from 18th November, 1918. He 
relies upon Art. 65 of the Schedule to the 
Limitation Act, and contends that the 
respondent comrpitted a breach of his 
promise on 18th November, 1918, when he 
had to pay for and take delivery of the 
eleven bales. This argument in my opinion, 
ignores the fact that on i8th November, 
the transaction was not outstanding. It was 
settled and closed on 8th September, 
previously. The liability of the respondent 
in respect of the transaction was then 
ascertained and settled. The original 
transaction became merged in the subse- 
quent transaction. The amount found due 
became payable immediately and the period 
of three years would, in my opinion, 
commence from 8th September, 1918 


In Chundulal v, Sidhruthrai (Ki) Jenkins, 
0. J., in dealing with the nature and effect 
of cross-contracts under the pakki adat 
system, states that when the cross-contracts 
are effected the liability is treated as 
balaiiced and adjusted. In Bhagwandas v. 
Kanji (1), the learned Chief Justice says 
that a contract between a pakka adatia and 
his constituent is one of employment for 
reward. At page 217* he remarks. 


I do not say that there is no relation of princic 
and agent between the parties at any stage • the 
may be up to a point,” e , vuc 

He is inclined to limit the agency to tl 
earlier stagee in the transaction when.c. < 
the- rate at which goods are to 1 
purchased or sold is agreed upon. 

When the transaction is settled tl 
constituent is immediately, ‘in my opinioi 
liable to the pakka adatia in respect < 
the difference. That liability, in m 
opinmn, does not depend on the pakk 
xdotio proving actual loss or damage 1 
bimself as he would have to do iu a 
ordinary agency. He is entitled, if he s 
Dhooses, to appropriate the contracts t 
himself. The constituent is not intereste 
in_ the pakka adatia'a transactions wit 
third parties in pursuance of his emploi 
tnent as pakka adatia. The pakka adatt 
LB not bound to disclose those transactior 
to the constituent. Article «3 of the Schedul 
to the Limitation Act has, in my opinioi 
no applicability to the case 
Tne judgment of the lower Appellat 
Uourt in my opinion, is correct. Th 
appeal should be dismissed with costs, 
Fawcett, J.— Iu view of this dififerc 
of opinion the case will have to be “ ^ 


_(10) 29 B. 291; 7 Bom. L. R. 165. 
of 3d“B.— LBd.]. 


to another Judge or bther Judges for 
decision under s. 98 (2), Oivil Procedure 
Code, on the point of law on which we 
differ, viz., whether the plaintifi's suit is 
time-barred. 

(The case was next beard by a Bench 
composed of Patkar and Baker, JJ.) 

Patkap, J,— -This is a suit brought by 
the plaintiff to recover from the defendant 
a sum of money as damages on the allega- 
tion that the defendant purchased through 
the plaintiff eleven bales of cloth at 
Ra. 2-12-6 per lb on 20[h August, 1918. 
The defendant, on 7th September, 1918, sold 
five bales through the plaintiff, and on 8th 
September, sold six bales, and it is alleged 
that in the transaction of the eleven bales 
the defendant was bound to pay the plaintiff 
loss to the extent of Rs, 479 13-0. 

In the suit the plaintiff also claimed that 
the defendant bad entered into an additional 
transaction of purchase with him with 
regard to five bales. The learned Subordi- 
nate Judge held the transaction proved, 
but the lower Appellate Court held that the 
transaction was not proved. We are, there- 
fore, concerned only with the transacticn of 
eleven bales of cloth purchaeed by the 
defendant through the plaintiff on 20th 
August, 1918 

The question of limitation was not raised 
in the trial Court, and the defendant in his 
written statement admitted the claim with 
regard to Ks. 479-13-U in respect of the 
transaction relating to the eleven bales. On 
appeal the learned District Judge held 
tbtit limitation ran ffom 8th September, 
1918, on the ground that on that day the 
plaintiff could know what amount the 
defendant had to pay to him as damages. 
He, therefore, dismissed the plaintiff’s suit. 

On second appeal the case came before 
Fawcett and Mirza, JJ. Fawcett, J., was 
of opinion that the article of limitation 
applying to the present case was Art. 83, 
Limitation Act. Mirza, J., was of opinion that 
Art. 83, Limitation Act, had no applicability 
to the present case, but, without specifying 
the Article of the Limitation Act applicable 
to the case, held that when there was a 
cross-contract entered into by the plaintiff 
on behalf of the defendant the liability was 
settled, and the liability did not depend 
on the pakka adatia proving actual loss or 
damage to himself. Iu view of this diff- 
erence of opinion the case was referred to 
this Bench under s, 98, cl. (2), Oivil Pro- 
cedure Oode. 

The question, therefore, arising in the 
present ease is which Article of the Limi- 
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tation Act applies to the facts of the pre- 
sent case. According to the decision in 
Bhagwandas Parasram v Burjorji Ruttonji 
(2), when a commission agent enters into 
a transaction on behalf of his constituent 
he becomes entitled to be indemnified by 
his employer against the consequences of 
the acts done by him unless those acts are 
unlawful. To the same effect is the decision 
in the case of Tika Ram v. Daulat Ram 
(11). The commission agent, therefore, has 
a right to be indemnified in respect of the 
transactions entered into on behalf of his 
constituent. 

Under those circumstances we think Art. 
83, Limitation Act, would apply. This view 
is accepted in the cases otKadari Pershad v. 
Har Bhagwan (12), Munshi Ram v. Bhagwan 
Das (13) and Kirpa Ram Lachman Das v. 
Firm Sawan Mai Gopi Chand (14), To 
the same effect are decisions in Manghi 
Ram Y. RamSaranDas Maman Chand (4), 
Abdul Aziz Khan v. Mahomad Bakhsh (5) 
and Muhamed Mazharal Ahad v. Muhamad 
Azimuddin (6) where the view taken 
in Kandaswamy Pillai v. Avayamhal (3) 
is dissented from lu Kandaswamy's 
case (3) the Madras High Court appears to 
have held that the agent’s right to in- 
demnification arises from the statute law, 
u e , 8. 222, Contract Act, and is not a part 
of the agency contract. We think that 
the right to indemnification though 
recognized by statute is the necessary 
consequence of the agency contract. The 
contract to indemnify under Art. 83, Limita- 
tion Act, need not be by express stipulation, 
and may be either imposed by statute or 
implied or inferred in virtue of the jural 
relations of the parties: see Ram Barai 
Singh v. Mohendra Per sad (15). 

We think that a suit by a commission 
agent to recover loss on the transac- 
tions entered into on behalf of hie con- 
stituents is goverend by Art. 83, Limitation 
Act. Article 65, Lim tation Act, would 
not apply unless there is an agree- 
ment between the parties to pay 
the loss immediately on its being 
ascertained ; and in the absence of any 
specified time or specified contingency, 
Art. 65 would not apply. Under Art. 83, 
Limitation Act, the time would begin 

K. 1924 All. 530; 46 A. 
465; 22 A. L. J. 591; L. R. 6 A. 9 Oiv 

(12) 66 Ind. Cas. 900; 3 Lah. L. J. 65. 

J. 

l' J? isj 

(15) 1« Ind. Cas. 73; 16 0. W. N.1040. 


to ran when the plafntiff ie. actually 
damnified. It is urged on behalf of the 
respondent, relying on the case in Chan- 
dulal V. Sidhruthrai (10), that when cross* 
contracts are entered into by a commission 
agent the liability on the original contract 
must be considered to harre been 
balanced and adjusted. On the^iother 
hand, it is contended that the time ought 
to begin to run from the , vaida 
date which in this case would be 
18th November, 19 18. It is further urged 
that in the books of the plaintiff the account 
is written on 19th November, 19 16, i. c., 
the day after the vaida day. Incidents of 
the custom relating to pakki adat have 
been fully dealt with in Bhagwandas v. 
Kanji (1) It may be that when the 
commission agent allocates the cross- 
contracts to himself it might be said that 
be is damnified on the day when the 
cross contracts were entered into. If, on the 
other band, he enters into cross-contracts 
with others, it cannot be said that the loss 
has necessarily occurred to the commission 
agent on the day on which such cross- 
contracts were entered into. There is 
no evidence in the present case to 
show when as a matter of fact the 
plaintiff commission agent was damnified. 
Th^re is no dispute with regard to the 
amount due to the plaintiff, viz. 
Rs. 4V3 13 0 We think, therefore, that it is 
desirable that we should send down an 
issue in this case on the following point ; 

When was the plaintiff actually dam- 
nified ? 

Both the parties will be allowed to lead 
evidence on the point. Finding will be 
returned within two months. 

(On return of the finding on the issue 
Patkar and Baker, JJ., delivered the fol- 
lowing judgment on 12th March 1931.) 

Patkar, J.— The case was sent down for 
a finding on the issue as to the date on 
which the plaintiff was actually damnified. 
The finding of the lower Appellate Oourt 
is that the plaintiff was actually damnified 
on the vaida day, viz , on 18th November, 
1918. The suit was brought on 18th 
November, 1921. Therefore the plaintiff’s 
claim ie within time. 

It is agreed on both sides that the amount 
due to the plaintiff would be Rs 479-13 0. 
The decree of the lower Appellate Oourt 
will be reversed, and a decree passed in 
favour of the plaintiS for Rs, 479-13-0 with 
proportionate costs. The rest of the claim 
will be dismissed with costs. 

Order accordingly. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 90S of 1930. 

August 18, 1931. 

Baebb, J. 

LAK8HMINARAYAN HIRALAL— 
Dbfhndant— Appellant 
versus 

LADURAMONKAR AGARWALA 
Plaintiff— Rbspondbnt. 

Civil Procedure Code (Act V of 1908), ss. J^7, lJU— 
Restitution of property— Decree-holder selling property 
of judgment-debtor in his possession and under charge 
of decree— Over payment and satisfaction of decree — 
Recovery of sum overpaid. 

The plainti£[ obtained a money decree against the 
defendant. The decree created a charge on certain bales 
of cotton in the possession of the plaintiff and which 
belonged to the defendant. The plaintiff alleged to 
have sold the said bales for Rs. 143-2-6. The first 
Court found the value of the bales to bo Rs. 1,830 On 
appeal the lower Appellate Court declared the value 
of bales to be Rs. 5,511-10-0. The decree was for a sum 
of Re. 4,413-7-9. The defendant prayed that the 
plaintiff should deduct the decretal amount from the 
value of the bales and claimed to recover the 
balance under s. 144, Civil Procedure Code: 

Held, that s. 144, Civil Procedure Code, on a liberal 
construction applied to the case. [p. 487, col. 2*| 

Held, further, that the question of over payment 
like this and satisfaction of a decree is a matter to be 
decided in an application in execution and not by a 
separate suit. [p. 488, col 2 ] 

Hukum Chand Boid v. Kamalanand Singh (1), 
referred to. [ibid.] 

Second Appeal from a decision of the 
District Judge of WestKhandesh at Dhulia, 
in Appeal No. 134 of 1930, varying 
that of the Munsif, Joint Subordinate 
Judge at Dhulia, in Miscellaneous Appli- 
cation No. 186 of 1939. 

Mr. O. N. Thakor (with him Mr. W. B. 
Pradhan), for the Appellant, 

Mr. H. C. Coyajee, (with him Mr. F. V. 
Dixit,) for the Respondent. 

BakeP, J. — in order to undertand 
this appeal, it is necessary to set out the 
facts in some detail. The present respond- 
ent Ijaduram obtained a decree against 
the present appellant and his partners in 
Suit No. 474 of 1919 on September 6, 
1921. The decree was for Rs. 3,307 princi- 
pal, and Rs. 295 for interest, snd 
Re. 24 for commission, in all Re. 3,626, and 
the costs of the suit, to be paid by the de- 
fendant to the plaintiff, and it was provided 
that the said amount should be a charge on 
nineteen bales of cotton belonging to the 
defendant which were lying with the plaint- 
iff, who was a commission agent for sale. 
The value of the nineteen bales was not 
stated. In execution of this decree the 
plaintiff presented a darkhaat in which he 
gave credit to the defendant for Re. 143 2 6, 
being the price of the nineteen bales of 
potton which he had sold. The defendant 


objected to this price, and in execution pro- 
ceedings an issue was framed regarding the 
value of the nineteen bales of cotton, and 
it was held in 19:^5 that the value of the 
bales was Rs. 1,830. Against this decision 
an appeal was presented by another partner 
of the defendant’s firm, and ultimately it 
was held by the District Oourt on February 
12, 1927, that the value of the bales was 
Rs. 5,511 11-0. It so happened that in the 
interval between 1921 the date of the first 
darkhaat, and 1927 the date of the final 
determination of the value of the bales by 
the District Court, the decree- holder- plaint- 
iff had recovered various sums under the 
decree from the defendants, and ultimately 
this amounted to Rs. 3,152 odd. Therefore, 
when the Appellate Oourt finally found that 
the value of the bales was over Rs. 5,500, it 
was obvious that the decree-holder had re- 
covered from the judgment-debtor consi- 
derably more than the amount of the 
decree, and an application was made by 
the present appellant to the executing 
Oourt for restitution. In the course of those 
proceedings accounts were taken, and the 
objections raised by the respondent in those 
proceedings were as to certain items of 
figures and interest. But he did not con- 
tend that the judgment-debtor should be 
referred to a separate suit, and both parties 
joined in a purahis, which is Bx. 9, dated 
January 25, 1930, agreeing to the appoint- 
ment of a Commissioner to take the accounts. 
Accounts were taken. The contention re- 
garding interest was overruled, and ultim- 
ately the Subordinate Judge found on the 
Oommissioner's report that Re. 2.09l‘-4-6 
were due for principal, and Rs. 49-1-9 for 
interest, in all Rs. 2,193-6-3 to be paid by 
the decree- holder to the judgment- debtor. 
It is to be noted that this order is based 
ob the calculation that the nineteen bales of 
cPtton were sold by the decree-holder for 
Rs. 5,511. Against this order the decree- 
holder lodged an appeal to the District 
Court, in which it was contended that the 
order passed by the Subordinate Judge 
could not be said to be an order under 
s. 144 as the original decree was neither 
varied nor reversed, so that the appellant 
(plaintiff) could not be called upon to res- 
tore to the applicant (defendant) what he 
had erroneously recovered under the 
decree. The District Judge accepted this 
contention, and held that it was not an 
order under s. 144, although it was an order 
more properly speaking under s. 47, and he 
held that the order so far as it called upon 
the plaintiff to refund Rs. 1,098- 3- 3, which 
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is the difference between the decretal 
amount and the price of the bales as found 
by the District Judge, 112 :, Rs. 5,51 1 odd, 
which sum could not in any sense be said 
to form part of the decree, cannot be sus- 
tained. The order, therefore, could not be 
sustained either under s. 47 of the Oivil 
Procedure Code or under s 144, and that 
under the latter section the only restitu- 
tion that the defendant could get was as 
regards the sum recovered by the plaintiff 
in execution of the decree and in support 
of that proposition, the learned District 
Judge relied on the case of Hukum Chand 
Boid V. Kamalanand Singh (1), and, there* 
fore, he set aside that part of the order 
which includes the sum of Rs. 1,098-3-3 and 
the interest thereupon. The judgment- 
debtor has appealed, and it is contended 
by the learned Counsel on his behalf, first, 
that it was not open to the decree-holder 
to raise that contention in appeal, because 
the whole of the execution proceedings 
in the lower Court had proceeded on 
the basis that the price of the nine- 
teen bales was to form part of the 
proceedings in execution, and that no ob- 
jection was taken before the Subordinate 
Judge to that sum or whatever sum the 
bales were found to be worth being taken 
into account, the only objection being as 
regards certain figures, matters of calcula- 
tion, and, secondly, on the merits, it is con- 
tended that on the rulings of the Privy 
Council s. 144 is not to be narrowly con- 
strued, and that it would cover the present 
case, and thirdly, it is contended that in any 
case this case clearly falls under s. 47, and 
any balance due by one party to the other 
can be recovered in execution proceedings 
without a separate suit The learned 
Counsel for the respondent has very fairly 
admitted that the objection taken by his 
client is a technical objection, and he com- 
menced by saying that the decree only gave 
a charge on the nineteen bales, and that 
ordinarily speaking a charge-holder has 
no power to sell. I have no hesitation in 
holding that the decree*holder is estopped 
from raising this contention, because as a 
matter of fact he has sold the bales. He 
has credited the price towards the decretal 
amount, and the whole execution proceed- 
ings have proceeded on that basis, viz.^ that 
the price of the bales was to form part of 
the payment towards the decree. I am 
unable to accept the contention of the 
District Judge that this sum of 
Rs. 1,089, which represents the difference 
(1) 53 0.927; 3 0. L. J. 67. 


between the decretal amount and the 
amount for which the bales were held to 
be sold, does not form part of the decree. 
The decree itself gives the decree-holder 
a charge on the ninteen bales, and there- 
fore, these nineteen bales are directly cover- 
ed by the decree. It is quite true that 
the decree did not lay down what the 
value of the bales was to be, but that 
was subsequently ascertained in execution 
proceedings, and it cannot be said that 
the executing Court has varied the decree 
when it finds what the value of the charge 
is, a matter which was left open, or 
rather I may say, undisposed of by the 
original decree. Throughout these years 
from 1921 to 1929 the execution of the 
decree has been going on on the basis 
that the price of the nineteen bales, which 
were sold by the decree*holder, forms part 
of the amount recovered in execution of the 
decree. Section 144 of the Oivil Procedure 
Code says : — 

“Where and in so far as a deoree is varied or re- 
versed, the Court of first instance shall, on the 
application of any party entitled to any benefit by 
way of restitution or otherwise, cause such restitution 
to be made as will, so far as may be, place the 
parties in the position which they would have occupi- 
ed but for such decree or such part thereof as has 
been varied or reversed; 

Now, strictly speaking, there has been 
a variation of the decree in this case, 
because the original decree, as I have said, 
merely gave the decree holder a charge 
on nineteen bales of cotton. Subsequently 
when he sold those bales and the amount 
is brought into accounts in the execution 
proceedings, the first Court held that the 
value of those bales was Rs, 1,800 j odd, 
but in appeal that decree was varied by 
finding that the value of the bales was 
upwards of Rs. 5,UOO. Now, if at the 
presentation of the first darkhast the dec- 
ree holder had mentioned in his applica* 
tion that he had sold the bales, and their 
value was Rs. 5,500, it is obvious that the 
decree would have been completely satisfi- 
ed, and that the judgment-debtor would 
have been entitled under s. 47 to recover 
the excess of the amount received by the 
decree holder above the decretal amount. 
As a matter of fact, s. 144 has been held 
by the Privy Council not to be one which 
is to be strictly construed. That is laid 
down in Jai Berham v. Kedar Nath Mar- 
wari ( 3 ), and a reference has been made 


(2) 69 Ind. Cas. 278; 49 1. A. 351; 25 Bom. L. R. 643; 
L I. K. 1922 P. 0. 269; 4 P L T. 61; 32 M. L. T. 10; 
;7 O L. J. 351; 27 0. W. N. 582; 44 M. L. J. 735; 21 
^ L. J. 490; (1923) M. W. N. 368; 2 Pat. 10; 18 L. W. 
102 (P. 0.). 
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to the dictufn of Oairns L. J. as to the In these circumstances, I have no doubt 


expression ‘act of the Oouit”, meaning’ 
not merely the act of the primary Court, 
nr o! any intermediate Court of Appeal, 
but the act of the Court as a whole from 
the lowest Court which entertaics juris- 
diction over the matter up to the highest 
Court which finally disposes of the case. 
It is quite true that the facts in that case 
were not on all fours with the present case, 
but in view of the opinion expressed by 
their Lordships as to the section being 
read in a liberal manner, I have no doubt 
that these principles will apply to the 
facts of the present case. The case which 
the learned District Judge has quoted in 
Bukum Chand Bold v. Kamalanand Singh 
(1) rather supports the appellant. The 
penultimate paragraph of the headnote 
save : — 

“Tho Code of Civil Procedure binds all Courts so 
far as it goes. It is not however exhaustive and does 
not affect previously existing powers, unless it takes 
them away; in matters with which it does not deal the 
Court will exercise an inherent jurisdiction to do that 
justice between the parties, which is warranted 
under the circumstances and which the necessities of 
the case require.” 

Now if we apply that to the facts of 
the present case, it will be seen that the 
amount which theWeoree-holder credited 
to the judgment-debtor on account of the 
sale of the bales has been found on appeal 
to be an extreme under-estimate, and it 
is also apparent that by reason of the 
decree holder having received the eum of 
Es. 5,500 by his sale of the bales plus 
a sum of some Rs. 3,(J00 which he has 
recovered in other ways from the judg- 
ment-debtor, he has as a matter of fact 
been overpaid Q lite apart from s. 144, 
e. 47 of tae Oivil Procedure Oode strictly 
applies to the facte of the present case, 
which lays down that all questions bet- 
ween the parties to the suit or their 
representatives—there are no representa- 
tives in this case — relating to the execution, 
discharge or satisfaction of the decree 
shall be determined by the Court execut- 
ing the decree and not by a separate 
suit. This section directly relates to the 
discharge and satisfaction of the decree 
because the point which we have to con- 
sider is what is the amount which the dec- 
ree-holder has received in excess of that 
to which he was entitled under the decree. 
Lastly, no such point was taken in the first 
Court when the Commissioner was appoint- 
ed with the consent of both the parties, 
who have put in a purshis, and the only 
objections raised were as to some questions 
of arithmetical calculation. 


that the view of the lower Appellate Court 
cannot be supported, that by a liberal 
application of s. 144 it cannot be made to 
cover this case and that there has as a matter 
of fact been a variation of the decree in ap- 
peal. Secondlyclearly under s.47 the question 
of an overpayment like this and satisfaction 
of a decree is a matter to be decided in an 
application in execution and not by a sepa- 
rate suit. For these reasons, I do not think 
that the judgment of the lower Appellate 
Court can stand. The decree will be re- 
versed, and the order of the first Court, the 
Joint Subordinate Judge, will be restored 
with costs throughout. 

R. L. Decree reversed. 


BOMBAY HIGH COURT. 

Oivil Reference No. 5 of 1^29. 

August 18, 1931. 

BEiDMONT, C. J. AND RaNONBKAB, J, 

The commissioner of INCOME-TAX, 
BOMBAY — Rbpbrbb 
versus 

Thb trustees opThb Sir OURRIMBHOY 
EBRAHIM baronetcy— Asrbssbb. 

Income-Tax Act (XI of 1922)^ 8. S — Currimhhoy 
Ebrahim Baronetcy Act {IV of 19 IS) — Individual^ 
what is— Trustees under latter Act — Liability for 
income-tax and super-tax. 

The assessoo corporation were the trustees under 
a private Act No IV of 1913 which was passed by 
the Governor-General of India in Council entitled 
“an Act for settling certain properties belonging to 
Sir Currimhhoy Ebrahim Baronet, so as to accom- 
pany and support the title and dignity of a Baronet 
and for other purposes connected therewith”. The 
corporation was constituted with perpetual succession 
and common seal under the style and title of the 
trustees of the Sir Currimhhoy Ebrahim Baronetcy. 
The corporation consisted of the Baronet for the time 
being and three Government Officials named in the 
Act. Certain properties were made to vest in the 
corporation who were to pay all taxes etc, to defray 
the expense of repairs and insurance, to set aside a 
sinking fund and a repair fund and to pay the 
surplus to the Baronet for the time being. The 
second Baronet died just before the end of the 
Financial year 1927, 1928. On 26th September, 1928, 
the corporation made a return for income-tax for the 
year 1928-29. The corporation were ordered to pay 
the income-tax which was paid. In March they were 
asked to pay super-tax which they refused to do. The 
question referred by the Commissioner of Income- 
tax was whether apart from s. 56, Income-Tax Act, the 
corporation were properly assessed to income-tax and 
super-tax for the year 1928-29: 

Heldy that the corporation constituted by the special 
Act was an individual within the orbit of e. 3, Income- 
Tax Act and not an association of individuals, [p. 490, 
col. 1.] 

Held, further, that the corporation was liable to be 
assessed both for Income-tax as well as super-tax. [p. 
491.C01.1.L 

Oivil Reference made by the Oommission* 
er of Income-Tax, Bombay. 
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Sir Jamshed Kanga^ Advocate* General 
(with him Mr. A Kirke-Smith^ Government 
Solicitor), for the Commissioner of Income- 
tax. 

Mr. Coltman (with him Messrs. Payne & 
Co ,) for the Assessee. 

Beaumont, C. J.— This is a case which 
the Income-tax Commissioner has referred 
to this Court under s. 66 (2) of the Indian 
Income-tax Act, and the question which he 
asks as in his amended case is whether 
notwithstanding the payment already made 
of Income*tax by the corporation they were 
properly assessed to Income-tax and super- 
tax or either of them for the year I928-2J 
by the Income- tax OflScer as per his orders 
of October U, 1928, and March 11, 1929, in 
view of the circumstances of the case and 
the provisions of ss. 40 and 65 of the In- 
dian Income-tax Act, 1922. 

The corporation referred to are the trus- 
tees under a private Act IV of 1913 which 
was passed by the Governor* General of 
India in Council entitled ‘‘an Act for settl- 
ing certain properties belonging to Sir 
Currimbhoy Bbrahim, Baronet, so as to 
accompany and support the title and digni- 
ty of a Baronet and for other purposes con- 
nected therewith.'* Shortly before the pas- 
sing of the Act Sir Currimbhoy Ebrahim 
had been created a Baronet and the purpose 
of the Act according to the preamble was 
to make provisions for keeping up the 
Baronetcy. By s. 2 of the Act there was 
constituted a corporation with perpetual 
succession and a common seal under the 
style and title of the trustees of the Sir 
Currimbhoy Ebrahim Baronetcy. That cor- 
poration was to consist of the Accountant- 
General of Bombay, the Collector of Bom- 
bay, the Chief Presidency Magistrate of 
Bombay,and the Baronet for the time being. 
Then by s. 5 certain immoveable properties 
of the estimated value of twenty lakhs of 
rupees described in the First and Second 
Schedules to the Act were by virtue of the 
Act vested in the corporation. Section 6 of 
the Act provided that out of the income of 
the properties the corporation should pay 
all rates, taxes, assessments, dues and 
duties in respect of the said hereditaments 
and premises and defray the cost of all 
ordinary repairs and of insuring the same 
against fire and all other outgoings of every 
nature whatsoever. Then s, 7 provided for 
the setting aside of a sinking fund and a 
repair fund by paying certain fixed pro- 
portions of the income into i ho sinking fund 
and repair fund. Tnen under e. 8 the resi- 
due of the income after making all the 


above payments is to be paid to the Baronet 
for the time being provided he is of full 
age and using the name of Sir Currimbhoy 
Ebrahim. Then the Act contained provi- 
sions enabling the corporation to sell the 
immoveable properties and invest the pro- 
ceeds and there are powers for the Baronet 
for the time being of jointuring a widow, 
and under s. 29 the Baronet is- to have the 
actual management of the hereditaments 
vested in the corporation including the col- 
lection of rent. 

The second Baronet died in March, 1928, 
that is to say, just before the end of the 
financial year 1927-28. On September 26, 
1921, the trustees under the Act made a 
return for Income-tax for the year 1928-29, 
that is, the year expiring on March 31, 1928, 
and on October 11, 1928, the Income-tax 
Officer made an order on the trustees to pay 
the Income-tax. On February 22, 1929, the 
trustees paid the tax. On March 11, 1929, 
the trustees were aaeossed to super-tax and 
they objected to the assessment and it was 
owing to their objection that this case was 
stated. 

It appears from the case that for the pre- 
vious year 1927-28 there had been an ar- 
rangement between the Commissioner and 
the trustees under which the trustees paid 
the Income tax and the Baronet paid the 
super tax, and the trustees say that when 
they paid the Income-tax for the year in 
dispute they assumed that the same ar- 
rangement would continue and that the 
Baronet would be charged with the super- 
tax. The Commissioner, not desiring to do 
anything unfair or to take advantage of a 
mistake, has agreed that he will not treat 
the payment of the Income tax as imposing 
any liability for the payment of super tax 
under s. 56 of the Indian Income-tax Act, 
and that accordingly we should deal with 
the questions put to us without reference to 
that section and as though the Income-tax 
for the year 1928-29 had not in fact been 
paid. On the other band the assessee 
agrees not to claim any refund. 

Now, the argument which Mr. Coltman 
puts forward on behalf of the assessee — it is 
really on behalf the Baronet—is that the 
general scheme of the Act is to tax the per 
son who actually enjoys the income, so that 
he says, where you have property vested in 
A in trust to collect the income and pay 
the income over to B, it is B, the beneficia- 
ry, and not A, the trustee, who is to be ass- 
essed under the Act. The charging section 
under the Act is s. 3 which provides that :—* 
any Act of the Indian Leg islatvre anacts 



4i 0 00M» OF I. T. BOMBiT V, TftU. OP BU OUftEtIMBHOY BBEiHIlf. 136 I. 0. 


that Income-tax shall be charged for any year at any 
rate or rates applicable to the total income of an 
assessee, tax at that rate or those rates shall be 
charged for that year in accordance with, and subject 
to the provisions of this Act in respect of all in- 
come, profits and gains of the previous year of 
every individual, Hindu undivided family, company, 
firm and otW associations of individuals.” 

I think the corporation constituted by 
the special Act is an individual within that 
section. The learned OommieBioner seems 
to treat it as an aseociation of individuals, 
bub I think myself it comes within the 
term individual, and not an association of 
individnalB, and on the words of that 
section it seems to me clear that the trustees 
can be charged, if you take that section 
alone. 

When one comes to the later aBsessing 
SB. 22 and 23, they seem to me to contain 
nothing to prevent the trustees being 
assesBed. But Mr. Ooltman relies very 
strongly ones. 40,41 and 42 which contain 
special provisions for assessing trustees in 
certain specified casesi as for instance, 
where the beneficiary is a minor, luna- 
tic or idiot or residing out of British 
India, and he says that if the Act enabled 
a trustee to be aseesaed in any case, it 
would be quite unnecessary to provide for 
those special cases of assessing the trustees. 
Well, lagree that there is a good deal offeree 
in that argument. We were referred to the 
case of Williams v. Singer : Pool v. Royal 
Exchange Assurance (1), in which the ques- 
tion whether trustees or beneficiaries should 
be assessed to income-tax was fully dis- 
cussed. The learned Law Lords were of 
course dealing with the English Acts which 
are worded quite differently from the Indian 
Act, but I think the conclusion at which 
Lord Gave arrived is as applicable to cases 
under the Indian Act as to cases under 
the English Act. He points out that 
in a normal case, if you were to assess 
the trustee and not the beneficiary you 
would get into all sorts of difficulties, be- 
cause the trustee might be entitled to 
allowances and so forth which the bene- 
ficiary would not be entitled to, and 
it would not do to confuse the bene- 
ficiary’s income, with the trustee’s in- 
come, and, therefore, he says, generally 
speaking, the beneficiary is the person 
who should be charged. But then he 
points out that in certain cases the 
trustee might be the person to be charged 
as, for instance when he holds property in 
trust for somebody who cannot deal with 
it, say, an infant or lunatic, or in cases 

((1) 1921J 1 A.0.65; 89L. J. K. B. 1151; 123 L, T. 
632; 64 S. J. 569; 36 T. L. R,661; 7 Tax. Oas. 387. 


of trusts for accumulation of income, and 
then he eums up the matter thus (page 

“The fact ia that if the Income-Tax ! Acts are ex- 
amined, it will be found that the person charged 
with the tax is neither the trustee nor the bene- 
ficiary as such, but the person in actual receipt and 
control of the income which it is sought to reach. 
The object of the Acts is to secure for the State 
a proportion of the profits chargeable, and this end 
is attained (speaking generally) by the simple and 
effective expedient of taxing the profits where they 
are found. If the beneficiary receives them, ht is 
liable to be assessed upon them. If the trustee 
receives and controls them, he is primarily so liable.” 

Now that may be the general rule in the 
case of an ordinary trustee and beneficiary, 
indeed I think it is the general rule; 
but in the present case it seems to me we 
are dealing with something which is quite 
unusual. We have by a special Act of the 
Legislature a trust constituted which unless 
so constituted would not be recognised by 
the general law because it would infringe 
the rule against perpetuties. We have a 
corporation specially created by the Act 
for the purpose of acting as a trustee 
under the Act. That corporation has vested 
in it by the Act certain property. It has 
to a great extent to manage that property 
although the Baronet himself is given the 
power actually to collect the rents and 
so forth. But the trustees must receive the 
rents and income as they have to apply 
a proportion in effecting ordinary repairs 
and paying for insurance of the property, 
and they have also to set apart a proportion 
of the income to constitute the sinking fund 
and repaiiB fund. There may also be a 
proportion of the income payable to a 
widow or widows for jointures and then 
the balance is payable to the Baronet. It 
seems to me that in such a case the 
trustees are a taxable unit in respect of 
this trust property. It appears from the 
case that of the total taxable income of the 
trustees the Baronet receives about seventy - 
five per cent, and about twenty- five per cent 
is expended by the trustees either in 
management or in establishing the two 
funds under the Act and plainly in respect 
of that twenty-five per cent, the trustees are 
the -only persons who can be assessed and 
charged because the income never goes 
into anybody else's hands. It seems to 
me that the Oommissioner is entitled under 
0 . 3 of the Act to assess and charge the 
trustees, and there is nothing in any other 
part of the Act, eo far as I can see, which 
prevents him from doing eo. There is 
no express provision that trustees are not 

♦Page of (“miyrAT 
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to be charged, and it is obviously a cou- 
veuient coarse in this case to charge the 
trustees. The difficulties which arise iu the 
CAse of an ordinary trustee, who has got 
other income vested in him — either trust in- 
come or private income of his own— on 
which he may be assessed, cannot arise 
here because these trustees are constituted 
simply for the purposes of this Act and 
they have got the income of this particular 
property vested in them and nothing else 
and there is no inconvenience in assessing 
them I think, therefore, that in this special 
case and having regard to the peculiar cir- 
cumstances and the peculiar language of 
the special Act the Commissioner is entitled 
to assess and charge the trustees both to 
income-tax and super-tax. 

I should have said that the charging sec- 
tion in respect of super-tax is s. 55, but 
that is worded in virtually the same way 
as 8. 3, and most of the argument in this 
case has proceeded on the basis that the 
corporation are not liable for the income- 
tax. If they are liable for income-tax, I 
think they are also liable for super tax. 
In my judgment, therefore, we must 
answer the question by saying that the 
corporation were properly assessed to in- 
come tax and super-tax for the year 1928 29 
by the Income-tax Officer as per his orders 
of October 11, 1928, and March 11, 1929 

Assessee to pay the costs on the 
Original side scale. Oosts include costs 
reserved. 

Rangnekap, J.— 1 agree. 

B. n. Answer aeeordingly. 


BOM BAY HIGH COURT. 

First Civil Appeal No. 4 of 1929. 

July 16, 1931. 

Patkab and Ttabji, JJ. 
MOTILAL KANJI & Oo. — Appbllants 
versus 

NATVARLAL M. JHAVBRI— 
Kbspondbnts 

Companies Act {VII of 1913)^83. 163^ 202 — Appeal 
— Persons entitled to appeal — Scheme for restarting, 
esnsideration of. 

A creditor, contributory or a liquidator only has a 
right of appeal under s. 202, Companies Act. A per- 
son who has no present interest but only expects to 
be appointed secretary or agent of the company if 
it restarted under a scheme under s. 153 of the Act 
has no right of appeal. In re London Chartered Bank 
of Australia (1) and In re Bradford Navigation 
Company (2), followed, [p. 492, col. 1.] 

Iu considering a scheme the wishes of the credi- 


V. MATVABLAL. 491 

tors and the contributories have to be consulted and 
not the wishes of any person who may have pro- 
pounded a scheme, [ibid.] 

First Appeal from an order of the 
District Judge atSurot, in Miscellsnoous 
Apolication No. 40 of 19?8. 

Mr. G. N, Thakar (with him Messrs. 
Kapadia, Shroff A Co), for the Appellants 

Messrs. H V. Wivatia, H C Coyajee. (with 
him Messrs. Vaehha & Co. and N. P. 
Desai), for the Respondents. 

Patkap, J.--Ia this case the Hatim 
Mills ceased to work in February, 1924, and 
went into voluntary liquidation, and on 
June 13, 1928, the learned District Judge 
on hearing the application of one Dhirajlal 
Bhimbhai referred the scheme, which was 
propounded by the present appellants 
Motilal Kanji and Oo , to the creditors to 
ascertain whether the modifications suggest- 
ed were acceptable to the statutory majorily 
after first obtaining the approval of the 
present appellants to those modifications. 

A meeting was held on July 8, 1928, and 
on Jnly 91 one of the Official Liquidators, 
Mr. N. M. Jhaveri, made a report Ex. 58. 
On August 5, Dhirajlal made an application 
to sanction the scheme as modified. The 
Court declined to give sanction on the 
ground that there was not the requisite 
statutory majorily £s required by s 153 of 
the Indian Companies Act. Dhirajlal filed 
First Appeal No. 556 of 1928, but died 
during the pendency of the appeal, and his 
heirs not having been brought on the record 
the appeal has abated. 

The present appeal is by Motilal Kanji 
and Co. who propounded the scheme, it is 
contended on behalf of the respondents 
that an appeal does not lie under s. 202 of 
the Indian Companies Act at the instance 
of the present appellants who are neither 
creditors nor contributories and who have 
no present interest in the company but only 
a prospective interest to be appointed 
secretaries and agents if the company is 
made to stand on its legs as a result of the 
modified scheme. 

Under s. 153 of the Indian Companies 
Act, in the case of a company which is not 
being wound up, an application has to be 
made by a creditcr or a member of the 
company, or, in the case of a company 
being wound up, by the liquidator, and if a 
majority in number representing three- 
fourths in value of the creditors or class of 
creditors, or members or class of members 
agree to any compromise or arrangement, 
the compromise or arrangement shall, if 
sanctioned by the Court, be binding on the 
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creditors or the members and also on the 
company, or in the case of a company in the 
conrs-- of being wound-up on the liquidator 
and contributories of the company. The 
persons interested, therefore, in such ap- 
plication are the creditors or the members 
or the liquidators of the company. Accord- 
ing to Buckley on Companies Acts, 11th 
Edition, page ;j21, a scheme under s, J53 of 
Companies Act. which corresponds to 
s. 153 of the Indian Companies Act, is an 
alternative mode of liquidation, which by 
operation of law relieves the company and 
its contributories from liability further 
than that which is contemplated or imposed 
by the scheme. See In re London Chartered 
Bank of Australia (1). Under s. 174 
of the Indian Companies Act. the Court 
may, as to all matters relating to a winding- 
up, have regard to the wishes of the credit- 
OTB or contributories as proved to it by any 
sufficient evidence. It appears clear, 
therefore, that in considering a scheme 
the wishes of the creditors and the contri- 
butories have to be consulted and not the 
wishes of any person who may have pro- 
pounded a scheme. The appellants have 
no present interest in the affairs of the 
company, but only a prospective interest 
if the scheme is sanctioned. They are 
neither creditors nor contributories of 
the company. Their present interests 
are not likely to be in any way affect- 
ed by the order of the lower Court. If 
the scheme had been sanctioned they would 
have benefited by the scheme in so far as 
they would have been appointed secretaries 
and agents of the company if re-started 
according to the scheme. But by reason of 
the scheme not being sanctioned it does 
not appear that the interests of the appel- 
lants are in any way affected. 

In In re Bradford Navigation Company 
(2) it was held that no person has a right to 
be heard against a petition for winding up 
a company, except creditors and contribu- 
tories, and that although the Court may 
reasonably hear other persons who have an 
interest in the property of the company as 
amici curiae, yet such persons cannot appeal 
against the decision. In the judgment the 
winding-up proceedings of a company have 
been dealt with on the same footing as the 
winding-up proceedings of a partnership, 
and it was held that if the winding-up 
order does not in the slightest degree dero- 


gate from any right whatever which a third 
person has in respect of the property, he is 
not entitled to file an appeal against the 
order. 

Unless a person shows that he has got an 
interest which is adversely affected by the 
decree of the lower Court or has an interest 
in the subject-matter which is under litiga- 
tion, he has no right to appeal: seethe 
decision of the Privy Council in Chandrika 
Bakhsh Singh v. Indar Bikram Singh (3), 
where a person, who has no present title to 
protect and no interest which can give him 
a right to contest, is described by their 
Lordships of the Privy Council as “a mere 
impertinent intervener in another person’s 
affair.” 

It is contended on behalf of the appellants 
that they were parties in the lower Court, 
but the mere fact that they were parties in 
the lower Court does not invest them with a 
right to appeal unless they conclusively 
prove that their rights are adversely affect- 
ed by the decision of the lower Court. 

1, therefore, think that the preliminary 
objection prevails and this appeal must be 
dismissed with costs. There will be two 
sets of costs, one in favour of respondents 
Nos. 7, 9 and 11 and another in favour of 
respondents Nos. 1 to 4, 

Tyabji, J.— This is an appeal from an 
order of the District Judge refusing to 
sanction a scheme of arrangement presented 
in theliquidation of theHatim Mills Co. Ltd, 

The appellant before us is neither the 
Official Liquidator, nor a contributory, nor a 
creditor of the company, but he is the person 
who put forward the rejected scheme. 

A preliminary objection is taken that such 
a person cannot appeal. 

The decision depends upon the general 
principle of law that no person has a right 
to appeal unless he has an interest in the 
question sought to be raised in the appeal. 
It does not entirely depend upon whether 
the person who proposes to appeal is a 
party to the proceedings. The principle is 
stated in clear terms in Daniell’s Chancery 
Practice, 8th Edition, page 1111; and is 
well illustrated by the decision of the 
Privy Council in Chandrika Bakhsh Singh 
V Indar Bikram Singh (3). There the 
question was whether a transfer by a Hindu 
widow was valid, The respondent before 
their Lordships of the Privy Council had 
claimed under a Will, which was held and 

(.3) 35 Ind. Caa. 958; 38 A. 440 at p. 445; l8Bom. 
L.R. 846; 20 0. W. N. 1149; 20 M. L. T. 164; (1916) 
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admitted by the respondent to be invalid. 
Nevertheless, in appeal to the Judicial Oom- 
missionerBof Oudb, the respondent had 
been allowed to contend that the widow was 
not entitled to deal with the estate (in 
which he was himself not interested), and 
the Judicial Oommissioners went into the 
merits, and decided that the widow’s deal- 
ings with the estate were unauthorised, 
and ought to be set aside. The Privy 
Council reversed this decision, holding that 
inasmuch as the respondent had admitted 
that he himself hai no interest in the 
estate, the Judicial Oommissioners were 
wrong in hearing him in appeal, and that 
the appeal should have been dismissed. 

It was argued that the appellant before 
us had a right to appeal inasmuch as he 
had been made a party to the proceedings 
in the lower Court; and, secondly, that he 
was interested in the appeal, as the scheme 
of arrangement that was rejected was put 
forward by him, and, if it had been accept- 
ed he would have been given the manage- 
ment of the Mills. 

The question whether the appellant’s 
interests are afiected must be decided with 
reference to the proceedings before the 
Court. The proceedings arose in the 
liquidation of the company. Section 153 of 
the Indian Companies Act provides for the 
manner in which—in liquidation as well as 
at other times — questions arising between a 
company, its contributories and its creditors 
may be compromised or arranged.The persons 
concerned in the liquidation of a company 
are strictly only the contributories, follow- 
ing the analogy of partners in the dissolu- 
tion of an ordinary partnership. But the law 
relating to joint 8tockcompanie8(d8 explain- 
ed by Lord Justice James in In re Bradford 
Navigation Company (2) has provid- 
ed that the creditors of the company should 
also have a say in its liquidation; this is 
given effect to in 8. ‘53. That section pro- 
vides that any arrangement or compromke 
which is proposed shall be placed before 
the creditors, as well as the contributories 
and shall (if sanctioned) be binding on both. 
But DO one except the liquidator, the con- 
tributories and the creditors of the company 
is bound by it, or has any concern in any of 
the questions arising in liquidation. A 
compromise or arrangement in the course 
of liquidation is an ’Alternative mode of 
liquidation,’’ as Lord Wrenbury calls it 
(Buckley on Oompanies, lith Edition, page 
3il). 

That a person has come forward before a 

meeting of the share-holders, and proposed 
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a scheme for carrying out the liquidation of 
the company, does not make hirn a party to 
the original proceedings relating to the 
winding up of the company, nor does it 
give him any interest, in the eye of the law, 
in the question how the liquidator, the con- 
tributories and the creditors settle their 
domestic affairs. It may have been con- 
venient in this case — the analogy of the 
Bradford Navigation Co 's case (2) is very 
close— to let the creditors and the contribu- 
tories hear for themselves what scheme 
the appellant proposed for their considera- 
tion. But when the parties really concern- 
ed in the affairs of the company rejected 
the scheme, it was no concern of the appel- 
lant to appeal to this Court, and say that 
the contributories and the creditors of the 
company shall not be allowed to manage 
their own affairs as they like. Without 
applying to him the choleric words of the 
Privy Council to which my learned brother 
has referred, it may be saW that he has 
nothing to do with what the liquidator, the 
contributories and the creditors of the com- 
pany do amongst themselves. 

I, therefore, agree that the appeal should 
be dismissed with costs on the preliminary 
point. 

K, L. Appeal dismissed. 


BOMBAY HIGH COURT. 

Criminal Appeal No. 275 of 1931. 
August I2, 1931. 

BSiUMONT, C, J. AND BaBLBB, J. 
JAQANNATH RAGHUNATHDAS— 
Aoousbd — Appellant 
versus 

EMPEROR— Opfositb Party. 

Pencil Code (Act JLhV of 1860), 8, l^OS — Crimitial 
breach of trust— Partner, liability of— Dishonest intent 
—Burden of proof— Duty of Court in partnership 
cases. 

The words of s. 405, Penal Code, pe quite enough 
to cover the case of a partner and if one partner is 
given authority by the other partners to collsct 
moneys or property of the firm, he is entrusted with 
dominion over that property and if he dishonestly 
misappropriates it, then no comes within the section. 
Queen v. OJchoy Coomar Shaw (1) and Emperor v. 
Lalloo (2), followed, [p. 494, col. 2.] 

The burden of proving dishonest intention under 
s 405, Penal Code, on the part of the accused is on the 
prosecution. In other words, the prosecution must 
prove facts from which the only possible inference 
which can reasonably be drawn is that there was a 
dishonest intent [p. 495, col. 1.] 

In case of charges of criminal breach of trust 
against partners, the Court ought to be very oarefu 
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In many cases it is impossible to saj[ what the share 
of the accused may bo, whether he is indebted to the 
firm or whether the firm is indebted to him and if the 
firm is indebted to him there may be no dishonest 
intent in his withdrawing money from the firm. If 
there is any doubt upon the matter, the accused must 
always have the benefit of the doubt, [p. 495, col. 2.] 

OrimiDal Appeal from the convictions 
and sentences passed by the Ohiel Presi- 
dency Magistrate, Bombay. 

Mr. G. N. Thakor (with him Messrs. 
Bhaishankar, Kanga dc Girdharlal), for the 
Accused. 

Mr. Taraporewala, Acting Advocate- 
Qeneral (with him Mr. P. B, Shingne, 
Government Pleader), for the Grown, 

BdEtunotont, O. J . — This is an appeal 
by the accused from a conviction before the 
Chief Presidency Magistrate under s. 406 of 
the Indian Penal Code. The charge is that 
the accused on or about September 14, 1929, 
at Bombay did bring various sums of money 
aggregating to Re. 51,228 5-0 from several 
constituents of the firm of Rai Saheb Ram- 
dayal Qhasiram for the use of the said firm 
and did dishonestly misappropriate the 
said sum to his own use and thereby com- 
mitted an offence punishable under s. 406. 
He was sentenced to six months’ rigorous 
imprisonment and a fine of Rs.^ 1,000, in 
default six months’ rigorous imprisonment. 

The history of the matter so far as is 
material is this: There was an old firm in 
which one Qopilal, whose Munim Gaupatlal 
Jankidas is the complainant in this case 
(though 1 will hereafter refer to Qopilal as 
the complainant), was a partner, and the 
accused and a man named Motiram were 
also partners. That firm was wound up in 
July, l928, a settlement was then arrived at 
and a deed of retirement executed. The firm 
was to be taken as having been wound-up 
from October 26, 1927, and Motiram retired. 
The deed of settlement shows that Motiram 
was indebted to the firm in a sum of 
Rs. 48,000 odd and the accused was indebt- 
ed in a sum of Rs. 42,000 odd. For that 
sum the accused gave a promissory note to 
the complainant and it is said, and I will 
assume, that thereby the accused's liability 
to the firm was discharged. Very shortly 
prior to this settlement in July 1928, the 
complainant had written some letters to the 
accused pointing out that the accused was 
indebted to the firm and that until that 
debt was paid- off the accused was not 
entitled to draw a single pie out of the firm 
and the accused seems to have acquiesced 
in that position. Those letters were strong- 
ly relied upon by the learned Magistrate as 
anowiog that the withdrawals—the subject- 
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matter of the charge, could not possibly 
have been justified. But it ip, 1 think, a 
fair criticism that those letters were written 
prior to the settlement of July 2, and I will 
assume for the purposes of my judgment 
that the arrangement embodied in those 
letters did not continue after July 2. 
Motiram having retired, there is no question 
but that the complainant and the accused 
continued in partnership. There is a 
question as to the relative shares which 
they had in the partnership business and 
profits, but 1 will assume for the purposes 
of my judgment that the accused was 
entitled (as he claims) to a half share in the 
profits. It is in evidence that the accused 
brought no capital into the business. That 
statement was elicited in the cross-ex- 
amination of the complainant’s Munim. 
Now, on September 14, 1929, the accused 
admittedly collected outstandings of the 
firm amounting to the sum mentioned in 
the charge, that is to say Rs. 51,0U0odd, 
and he applied those moneys for his own 
purposes; that is to say, he did not put 
them into the firm, he debited himself in the 
acceunts with the firm as having had those 
moneys but he put the moneys in fact into 
his own pocket. The question is whether 
in those circumstances he can be charged 
with criminal breach of trust under ss. 405 
and 406 of the Indian Penal Oode. Section 
405 is in these terms : — 

“Whoever, being in any manner entrusted with 
property, or with any dominion over property, 
dishonestly misappropriates or converts to his own 
use that pro;perty, or dishonestly uses or disposes of 
that property in violation of any direction of law 
prescribing the mode in vrhich such trust is to be 
discharged, or of any legal contract, express or 
implied, which he has made touching the discharge of 
such trust, or wilfully siillers any other person so to 
do, commits ‘criminal breach of trust'." 

Now Mr. Thakor 's first point is that that 
section does not apply to the case of a 
partner dealing with partnership property. 
He points out that all the illustrations are 
illustrations of a person entrusted absolute- 
ly with property of another and do not 
relate to property which is in part in the 
ownership of the accused. But, in my 
opinion, the words of the section are quite 
wide enough to cover the case of a partner. 
Where one partner is given authority by 
the other partners to collect moneys or pro- 
perty of the firm 1 think that he is entrust- 
ed with dominion over that property, and if 
he dishonestly misappropriates if, then 1 
think he comes within the section. That 
is the vie (v which prevailed in a Full Bench 
case of the Oalcutta High Court as l(mg ago 
as 1874— the case of Queen v. Okhoy Cepmar 
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Shaw (1), aad the view was adopted by this 
Court appareatly with approval ia Emperor 
V. Lalloo (2), aad ia my opiaioa that is the 
right view. Thea Mr. Thakor says that 
assumiog the seotioa applies, the burdea is 
upoa the proseoutioa to prove a case uader 
it, aad oae of the esseatial iagredieats 
which has to be proved is that there was a 
dishonest intent, and Mr. Thakjr f=bys that 
we cannot uphold this conviction unless the 
prosecution have proved such a position that 
a dishonest intent must necessarily be 
inferred. Well I agree with that. I think 
that the prosecution must prove facts from 
which the only possible inference which 
can reasonably be drawn is that there was 
a dishonest intent. Here, the accused 
brought no capital to this firm. I ought 
perhaps to have mentioned in my statement 
of the relevant facts that when the old firm 
was wound-up in 1929 some of the property 
was retained by the three former partners 
jointly and the accused says that that prop • 
erty may be of value. But I think that 
property must be left out of account entire- 
ly in dealing with this charge. I think 
that it is really essential for the accused’s 
case to say that a new firm started in July 
1928 because otherwise he would still be 
saddled with the liability of Rs. 42,000. 
Therefore, I leave out of account the pro- 
perty in the joint names which formerly 
formed part of the old partnership assets, 
and I repeat that the accused brought no 
capital into the new firm. The accused says 
that he had reasonable grounds for think- 
ing that at the time when he received this 
Rs. 51,1>0J and applied it to his own use his 
share in the partnership was at least equal 
to that sum. Now, can we accept that 
view? The accused had no interest in the 
capital of the firm, the firm had only been 
in existence for two years and there is some 
evidence that a certain amount of profit had 
been made. But no accounts had been 
taken. This is clear from the evidence. 
Therefore, it was impossible to say what 
the profits were. The complainant in a 
plaint which he filed against the accused in 
a civil action admitted that the profits for 
1928 were Re. 30,(]00. On the other hand, 
the witness Dagroolal Shivnarayan says 
that he thinks that in 1929 there will be a 
loss of Rs. 50,000. However that may be 
there is not a particle of evidence that the 
profits of the new firm will amount to any 
thing like Rs. 1,00,000, and unless it does, 
clearly the accused was not entitled to 

(1) 13 Beng. L. R, 301 (F. B.). 

(3) 6 Bom. L. R. 553. 
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withdraw Rs. 51,000. Nor can I see any 
evidence from which the accused could 
have supposed that the profit reached that 
figure. It seems to me that on the facts as 
proved by the prosecution we must neces- 
sarily infer that when the accused received 
collectively Rs. 51,000 odd and put them 
into his own pocket he did it dishonestly. 
We have got his account with the firm and 
it appears that at no time during 1928 and 
1929 did he withdraw a sum exceeding at 
any one time Rs. 300. Most of his with- 
drawals are quite small. There is one item 
of just over Rs. 4,000, but that according to 
an entry in the book was a havala entry 
because the accused had settled a claim for 
Rs. 4,00C and the firm accepted that settle- 
ment and credited him with the amount. 
But so far as ordinary drawings are con- 
cerned he had only withdrawn small sums 
below Rs. 300 and then suddenly for no 
particular reason he collects Rs. 51,000 and 
puts the whole amount into bis pocket at 
once. 

In these cases of charges against partners 
of criminal breach of trust, I think the 
Court ought to be very careful. In many 
cases it is impossible to say what the share 
of the accused may be, whether he is indebt- 
ed to the firm or whether the firm is in- 
debted to him, and if the firm is indebted 
to him there may be no dishonest intent 
in his withdrawing money from the 
firm. If there is any doubt upon the matter, 
I think the accused must always have the 
benefit of the doubt. To some extent the 
question is one of degree. If you have a 
partnership consisting of two partners 
entitled in equal shares and the assets 
consist of a particular item of property, say 
a ship, and you find that the managing 
partner has sold the ship and put the whole 
of the sale proceeds into his own pocket, 
that would be an obvious case from which 
one would have to infer a dishonest inten- 
tion because it is plainly robbing the 
partner of his share of the entire property. 
On the other hand, if you have a firm with 
assets valued at a lac of rupees and you 
find that the managing partner entitled to 
half the assets has put into his own pocket 
sums amounting to Rs. 10,000 or Rs. 20,000, 
I think it would be impossible to infer a 
dishonest intention because it is really then 
only a question of accounting and his 
partners are not going to lose. As I say, 
if there is any doubt, it is the duty of the 
Criminal Court to say that the prosecution 
must wait until the accounts are gone into 
in a civil action, if there is a civil action 
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proceeding, as in this case there is. Bat 
in my view on the facts of this case it is 
impossible really to say that there is any 
doubt at all. The accused might have 
given evidence himself to displace the pro- 
secution case. Mr. Thakor very much 
objects to the phrase that the burden of 
proof shifts to the accused. He says that 
the burden of proof in a criminal case is 
always on the prosecution. I think it is 
really only a question of language. I agree 
that the burden of proof is always on the 
prosecution and that they must prove their 
case, and where a dishonst intention is an 
essential ingredient, they must prove facts 
from which the necessary inference is that 
there was a dishonest intention. But hav- 
ing got to that point it is open to the 
accused to bring evidence to disprove the 
facts or to give evidence of new facts from 
which it appears that the inference of a 
dishonest intention should not necessarily 
be drawn. It would have been open to 
the accused here to give evidence to show 
that he bad reasonable grounds for think- 
ing that he had a right to a share in the 
assets greater than the amount which he 
withdrew. But he gave no such evidence 
and on the prosecution evidence as it stands 
1 think the charge under s. 435 is made 
out. The appeal, therefore, must be dis- 
missed. 

We modify the sentence of six months' 
rigorous imprisonment to six months' simple 
imprisonment. Fine to stand. 

Barlee, J. — The facts in this case short- 
ly are that the complainant, the accused 
and one Motiram were partners in business. 
All the capital was supplied by the com- 
plainant. That business went on for many 
years until 1927 Diwali when Motiram retir- 
ed. The complainant and the accused each 
had a six annas share and Motiram had a 
four annas share and one anna was devoted 
to charity making in all a rupee of seven- 
teen anna^. The making of the accounts 
lasted till the next July and then it was 
discovered after leaving aside certain items 
of which the v^lue could not be estimated 
at that time, that there was a debit balance 
against Motiram of some of Rs. 26,000 and 
against the accused of some Ks 42.0G0. 
The items excluded were, firstly, an item 
of Rs 22,000, secondly an item of anamat 
amounting to Rs. 18,094, and thirdly, an 
unvalued item i, e., a decree of a Oivil Court 
by which the partnership bad become en- 
titled to land. 

After this settlement the accused gave 
the complainant a promissory note for 
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Rs. 42,000 and his account of the old partner- 
ship was squared. The accused and the 
complainant continued as partners and it 
has been found by the learned Chief Pre- 
sidency Magistrate that their shares in the 
new partnership were eight annas each. 
The accused had a power-of-attorney and 
managed the business in Bombay and 
Bayandar. He did not pay up the amount 
of the promissory note and was pressed 
for security but he did not give it. Then 
a year later, in September, 1929, the accused 
who had been in the habit of drawing 
small amounts — never more than Rs. 200 or 
Rs. 300, from the shop presumably for his 
maintenance and as pocket money, sudden- 
ly collected from the constituents and with- 
drew Rs. 51,000 odd. He entered this 
withdrawal, debiting the amount against 
himself in his own hand in the account book 
and wrote to his capital partner at Hydera- 
bad asking him to come down and take 
over charge. The complainant came 
down, looked into the accounts and at 
once filed the complaint againt the ac- 
cused for criminal breach of trust as a 
servant. He also filed two suits, one on 
the promissory note and one for the dis- 
solution of the partnership. These suits 
have been mentioned in the argument, but 
it is only necessary to say here that they 
were referred to arbitration, that the arbit- 
rators made awards but were not accepted 
and the criminal prosecution was presisted 
in. 

The learned Chief Presidency Magistrate 
convicted the accused. He held that the 
accused was a partner and not a mere 
servant as had been stated in the complaint. 
But he also held that by agreement which 
is evidenced by certain letters he was 
restricted to withdrawals of about Rs 250 
a month and on this account he decided 
that the withdrawal of Rs. 51,000 amount- 
ed to misappropriation and was dishonest. 

I shall take it for the purpose of this 
case that these letters had not the effect 
which has been given them by the learn- 
ed Chief Presidency Magistrate. As pointed 
out by Mr. Tbakor the only letters which 
really restricted the power of the accused 
to draw were written before the settlement 
of the accounts in 1927, and it is not un- 
fair to say that this restriction had no 
effect afterwards or at any rate that these 
letters do not prove that the restriction was 
in force at the time of the withdrawal of 
Rs. 51,000 in 1929. The only questions of 
fact about which there has been any dispute 
here are as to who supplied the capital and 
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whether there were any losses or profits in 
the new partnership. 

The first question does not appear to 
have been disputed in the lower Court 
where it seems to have been assumed all 
through by every one that the accused had 
supplied no capital but that the capital 
had all been supplied by the complainant. 
Nevertheless it was necessary for the com- 
plainant to prove that the capital belonged 
to him and it was very fortunate for the pro- 
secution that this fact was elicited by the 
defence in the course of the cross-examina- 
tion. 

It was also argued here by learned Coun- 
sel for the accused that there was no evi- 
dence on the record to show that there 
had not been any profits in the new firm. 
At first on searching the record and look- 
ing through the ezamination-in-chief of the 
complainant’s witnesses we failed to find any 
evidence on this important point. But 
later on it was pointed out that one of the 
prosecution witnesses had been questioned 
on the matter in cross-examination and 
that he had stated that he had been through 
the accounts and had found that there had 
been a loss of Rs. 5U,U0U. That of course 
may or may not be true but the fact re- 
mains that this point which was very im- 
portant to the prosecution is on the record 
owing to the kindness of the defence in the 
lower Court. 

Now the first and most important point 
in this case is whether the evidence offer- 
ed by the complainant in the lower Court 
was sufficient to satisfy the burden of proof, 
that is, was the accused to be called on 
for an explanation or was he entitled to 
an acquittal even though he had kept his 
mouth shut and refused to make any state- 
ment at all. Mr. Thakor's argument is 
partly based on the wording of s. 403 and 
partly on the law of partnership. He 
praotically denies that a partner can be 
guilty of criminal breach of trust on the 
ground that it cannot be said that partner- 
ship funds of which he has control and 
which he is entrusted with come within the 
meaning of s. 405. He has relied on the 
case of Debi Prasad Bhagat v. Nagar Mull 
(3), where it is laid down that a partner 
cannot be held guilty of misappropriation, 
but is only entitled to be called upon for 
an account of the expenditure of the money 
which he has received, and that it is open 
to him to spend the money received by 
him and to account for it in dealing with 
the partnership. But so long as 1874 a 

(3) 35 0. 1108. 
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Full Bench of the Calcutta High Court in 
Queen v, Okhoy Coomar Shaw (1) decided 
that a partner, who dishonestly misappropri- 
ates or converts to his own use any of the 
partnership property with which he is en- 
trusted or which he has dominion over, is 
guilty of au offence under s. 405, and this 
Full Bench case is quoted with approval 
in a case of our own High Court, Emperor 
V. Lalloo (2). 1 agree, therefore, with his 

Lordship the Chief J ustice in the view that 
there is nothing in s. 405 to prevent its 
being applied to a partner. Especially this 
is the case where, as here, we have a capi- 
tal partner and a working partner. A 
capital partner is one who supplies the 
capital for the working partner and it 
seems to me that in such a case it can 
certainly be said that the working partner 
is entrusted with dominion over the capital 
partner’s property. The position in law 
seems to be this that the working partner, 
as the accused in this case was entitled 
only to a share in the profits and had no 
interest in the capital. Therefore he was 
an agent and trustee for the capital part- 
ner’s capital and was entitled only to the 
profits after they had been ascertained. 
Speaking strictly, therefore, according to 
the section it can be said that if he used 
for himself any of the property in his hands 
which could not be looked upon as profits, 
he was misappropriating it. Whether of 
course the misappropriation is criminal or 
not depends naturally on the intention 
with which it was done. But 1 cannot 
agree with the learned Oounsel on behedf 
of the accused that under s. 405 there can 
be no misappropriation of partnership prop- 
erty on the ground that the partner can- 
not be looked upon as a person entrusted 
with partnership property. 

[Note. The rest of the judgment is not neeesssry 
for purposes of this report. — hJd.] 

B. L. Appeal dismissed. 


BOMBAY HIGH COURT. 

First Oivil Appeal No. 390 of 1927. 
April 14, 1931. 

BbaUUONT, 0. J. AND Mobpht, j. 
BHAQVAN GOKULJI and Uo. 

— PLAINTirr— 'ArPBLLANT 
versus 

BALKU BABAJI — Dbpbndant — 
Rbspondbnt. 

Civil Procedure Code (Act V •/ 190S), 0. I, r, 3, 

— Misjoinder of causes of action— Contract of 
sale by one partner —Dissolution of partnsrsMp— 
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Suit for specific performance against vendee and 
for indemnity against contracting paitner- Practice 
— Dismissal of suit on preliminary issue, propriety of. 

The plaintiffs and defendant No. 2 were partners 
in a firm of which the latter was the monag- 
ing partner, lie agreed on behalf of the firm to 
sell certain land belonging to the lirm to defendant 
No. 1 and entered the transaction in the booKsof the 
firm as being a contract to sell the land for lis. 9, COO. 
The actual agreement for sale was for Ps 5,OCO. 
Subsequently the partnership dissolved and the terms 
of dissolution were embodied in a deed and the effect 
of dissolution w’as that the plaintiffs took over the 
whole of the pailnership assets, the accounts were 
to be taken as correct, and if it was found that any 
entry was wrong, the partner in default was to 
make good the loss to the plaintiffs. The plaintiffs 
sued for specific performance of the agreement 
of sale, stating in the plaint that if the sale price 
was Rs 9,000 the defendant No. 1 was bound to pay 
Rs. 9,0r0 and purchase the land. If on the other 
hand the price fixed was Rs, 5,000 then they claim- 
ed against defendant No. 1 specific performance on 
that basis and as against defendant No. 2 the balance 
of Rs. 4,000 under the contract of indemnity contained 
in the deed of dissolution. The Sub-Judge dismiss- 
ed the suit on ground of misjoinder of causes of 
action: 

Held, that there was no misjoinder of causes of 
action as there was a common question of fact, namely, 
what were the terms of the contract of sale, [p, 498, 
col. 1.1 

Order I, r. 3, Civil Procedure Code, applies to 
joinder of causes of action as well as to joinder of 
parties. Payne v. British Time Recorder Co, (1). 
and Harendra NathSingha Ray v Puma Chandra 
Goswami (2;, followed, fp. 499, col. 1.] 

As a general rule a Subordinate Judge ought not 
to dismiss an action on a preliminary issue, but 
ought to try the preliminary issue and tlientryoul 
the other issues as well, it is only in exceptional 
cases when the preliminary point seems clear and 
the record is a very heavy one and ths trial of other 
issues would take a long time that it would bo 
desirable to dismiss the action on a preliminary issue 
tp. 499, col. 2.] 

First Appeal from the decision of the 
First Class Subordinate Judge at Thans, 
in Civil Suit No. 40 of 1926. 

Mr. H. C. Coyajee, (with him Messrs. Y. 
V, Dixit and P. B. Shingne), Government 
Pleader, for the Appellants. 

Messrs R. W Detai. G N. Thakor, (with 
him Mr. Ramnath Shivlal, for Mr. W. B. 
Pradhan,) for the Respondent. 

Beaumont. C. J.— This is an appeal 
from a decision of the Subordinate Judge 
of Tfaana. At the t ill the learned Judge 
framed the first issue in these terms— 

“la the suit bad for misjoinder of causes of action 
against different persons ?” 

and he answered that issue in the affirma- 
tive and dismissed the action without 
considering the merits. 

In dealing with the preliminary issue, 
one must, of course, assume that the facts 
stated in the plaint are correct and see 
whether on that basis the plaintiff hes a 
cause of action* 
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Now, the material facts are these— 

The plaintiffs and respondent No. 2 were 
partners at the material dates. There were 
other persons also in the partnership, but 
that is immaterial. Defendant No. 2 was 
the managing partner, and on June 2, 1924 
he agreed on behalf of the firm to sell 
certain land belonging to the firm to 
respondc-nt No. 1 and he entered the 
transaction in the books of the firm as 
being a contract to sell these lands to 
respondent No. 1 for Es, 9, COO, The actual 
agreement for sale made between respon- 
dent No 2 and respondent No. 1 was for 
a sale of the land at Rs. 5,000, and not 
Rs. S,000. In January 1925, there was a 
dissolution of the firm between the plaint- 
iffs and respondent No. 2 and the other 
partners. The terms of the dissolution 
were embodied in a deed and the effect of 
the dissolution was that the plaintiffs took 
over the whole of the partnership assets, 
the accounts were to be taken as correct, 
and if it was found that any entry in the 
accounts was wrong, the partner in default 
waste make good the loss to the plaint- 
iffs, In that state of the facts, on Feb- 
ruary 2, lb26, this suit was commenced 
against respondent No. 1 and respondent 
No. 2; and what the plaintiffs claimed was 
this. They claimed, first of all, specific 
performance cf the agreement for sale. 
They staled in their point that they did 
not know what terms respondent No. 2 had 
actually made for the sale of the land. If 
the sale price was Rs. 9,000 then they 
claimed specific performance against res- 
pondent No. 1 and on that basis payment to 
the plaintiffs of the balance of Rs. 9,000. 
if, on the other hand, the agreement waa 
for a sale for Rs. 5,000 then they claimed 
against respondent No. 1 specific perfor- 
mance on the basis and as against 
respondent No. 2 the balance of 
Rs. 4,000 under what is really the contract 
of indemnity against mistakes in the ac- 
counts contained in the deed of dissolu- 
tion. 

The learned Judge held that those two 
causes of action could not be joined. He 
said that the transactions were unconnect- 
ed with each other and that there was no 
common question of fact or law. It seems 
to me obvious that there was a common 
question of fact, viz , what were the terms 
of the contract of sale. 

Now, the plaintiffs’ cate is that the action 
is well constituted having regard to the 
terms of O I, r. 3. That rule provides 
*'A11 tbe persons may bs joined as defendants 
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against whom any right to relief in respect of or 
arising out of the same act or transaction or series 
of acts or transactions is alleged to exist, whether 
jointly, severally or in the alternative, where if 
separate suits were brought against such persons 
any common question of law or fact would arise. ’’ 

It seems to me that this case plainly 
fal4 within the words of that rule. There 
is a series of transactioos contained in the 
agreement for sale and the deed of disso- 
lution and there is a common question of 
fact, viz.^ what were the terms of the 
agreement for sale. That being so, the 
learned Judge was wrong in aismissing 
the action on the preliminary point. 

Mr. Thakor, on behalf of respondent 
No. 2, has argued that O. J, r. 3, must be 
read in conjunction with O. II, r. 3. Order 
II, r. 3, says ; — 

“Save as otherwise provided, a] plaintiff may 
unite in the same suit several causes of action 
against the same defendant, or the same defendants 
jointly;*-” 

And Mr. Thakor says, no doubt with 
truth, that the cause of action against the 
defendants here ia not, in any sense, joint. 
Mr, Thakor points out that the heading to 
O. I is “Parties to Suits” and that the 
headinginO.il is “Frame of Suit*'. But, 
unless we are going to disagree with a large 
number of English cases and also cases in 
this country, we are bound to hold that O.I, 
r. 3, applies to joinder of causes of action 
as well as to joinder of parties, Questions 
relating to the history and application of 
these rules and the corresponding rules of 
the Supreme Court in England were 
considered at length by the English Court 
of Appeal in the case of Payne v. British 
Time Recorder Co. (1), and by the Court of 
Appeal in Calcutta in Harendra Nath 
Singha Ray v, Furna Chandra Goswami (2;, 
and I think the reasoning in those two 
cases clearly covers this case 

Mr. Thakor has further contended that 
in this case the cause of action does not 
arise under the same transaction, or the 
same series of transactions. He says that 
the case against respondent No. I arises 
under the sale agreement and the case 
against respondent No. 2 arises under the 
deed of dissolution, but that point is covered 
by the English case to which I have refer- 
red in Payne v. British Time Recorder Co. 
(1). in that case the plaintiff had entered 
in o a contract with B. * Co., to supply 
them with certain printed cards which 
were to conform to certain specimens 

(1) (1921) 2 K. B. 1; 90 L. J. K. B. 445; 124 L. T. 

719; 37 T. L.R. 295. 

(2) 109 Ind. Cas. 755; 55 0. 164; A. I. R. 1928 Cal. 
199; 32 O.^W, IS. 885; 2 L. T. 40 G. 137. 
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supplied to them and in order to carry out 
that contract the plaintiff entered into 
another contract with W. <fe Oo., for the 
supply of the cards. W, & Oo , sent the 
cards direct to B Oo., and B. & Oo,, 
refused to accept them cn the ground that 
they were not in accordance with samples 
The plaintiff bifought an action against 
B & Co., for the price of the cards, and 
against W. A Oo , claiming that if the 
cards supplied to B. & Oo., were not in 
accordance with sample then he was en- 
titled to damages against W. & Oo. So 
that, in that case, as in this, the causes 
of action against the two parties were 
totally distinct and arose under different 
contracts, but the Oourt of Appeal held 
that the two causes of action could be 
joined in one action. It is quite true that 
the wording in the English rule is not 
identical with the wording of the rule we 
have to deal with, but, in my opinion, 
the wording of O. I, r. 3, in this country 
is much more favourable for the plaintiffs 
than the wording of the English rule, 
O.XVI,r. 4. 

In my opinion, therefore, the learned 
Judge was wrong and this action must go 
back to be tried. 

I desire to say that 1 think the learned 
Judge adopted an extremely inconvenient 
course in this case. As a general rule the 
Subordinate Judge ought not to dismiss 
an action on a preliminary issue, but ought 
to try the prelimicary issue and then try 
out the other issues as well. Of couxse, 
there may be exceptional cases when|the 
preliminary point seems clear and the 
record is a very heavy one and the trial of 
the other issues would take a long time. 
In such a case it may be desirable to 
dismiss the action on the preliminary issue 
but no such consideration as that arises 
in this case. The trial of the action on the 
merits would not have taken more than a 
few hours. The result of the course which 
the learned Judge adopted is that the 
unfortunate parties have to wait for four 
years in order to get the preliminary 
point disposed of and now they will have 
to go back to the trial Court in order to 
have the issues tried. I think the appeal 
must be allowed. Bespondent No. 2, who 
took the preliminary point, must pay the 
plaintiff's costs of the appeal. Bespondent 
No. 1 was not interested in the preliminary 
point and ^id not take it originally, but he 
has argued in this Court that we ought 
to exercise our discretion under O. II, 
r. 6, directing that the issues against the 
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two perties ekould be tried eeparately. 
leee no reaEon whatever for exercising 
our discretion in that way, and as res- 
pondent No 1 has failed on that point I 
think we should make no order as to his 
costs. 

Mupphy, J. — The real dispute on the 
statements in the plaint is about a sum 
of Ks. 9,000 the sale-price of some land. 
Defendant No. 1, who agreed to buy from 
defendant No. 2, who then represented 
plaintiff’s firm, contends that the price 
settled was Rs. 5,000 only, and the reason for 
joining the two defendants was that plaint- 
iffs considered that if they could not recover 
more than Bs. 5,000 from defendant No. 1 
they had the right to recover the difference 
from defendant No. 2, in the terms of the 
agreement on the dissolution of the part- 
nership. Under 0. 1, r. 3, the bond which 
justifies joining several defendants is, that 
the relief sought is one arising out of the 
same act or transaction, or series of trans- 
actions, jointly, severally or alternatively, 
involving a common question of fact or law 
had separate suits been brought. I agree 
that the relief here is sought in respect of 
the consideration of the agreement to sell, 
and whether it was for Rs. 5,l00 or 
Re. 9,100 is a question common to the case 
against both the defendants, and this 
seems to me eufScient to bring the case 
within the rule, and the finding that the 
suit is bad lor multifarioueness appears to 
me on the facts to have been a mistaken 
one. I agree that the decree should be set 
aside as proposed by the learned Chief 
Justice. 

Costs of the trial v ill have to be dealt 
with by the trial Court. 

B, L. Apptal allowed. 


BOMBAY HIGH COURT. 

Letters Patent Appeal No. 25 of 1929. 

April 7, 1931. 

BstnuONT, 0. J. AND Msbpbt, J. 

8ANGANQAUDA FAKIRGAUDA— 
Dbfendant— Appeliant 
vertva 

HANMANTGAUDA 8ANGANGAUDA— 
Plaintiff— Respondent. 

Hindu Law-Adoption (Bombay School) — Power to 
adopt — heath of son leaving widow — Mother's power to 
adopt with consent of son's widow. 

Under the Bombay School of Hindu Law where 
a person dies leaving his widow and a son, and the 
son dies thereafter leaving a widow, the mother has 
no power to adopt, even with the consent of the son's 
widow. Ramkrishnay, Shamrao (1), followed. Payapa 
y, Appdnna (2), distinguished. 


Letters Patent Appeal against the decre 
of Madgavkar,J.in Second Appeal No. 28 o 
1927, confirming the decree passed by the 
District Judge, Bijapur, in Appeal No. 85 
of 1925, reversing the decree passed 
by the Subordinate Judge, Bagalkot, in 
Civil Suit No 603 of 1924. 

The appeal was originally heard by 
Madgavkar, J. and his Lordship delivered 
the following judgment. 

Madgavkar, J.— The relationship 
between the parties will be apparent from 
the following genealogical tree : — 
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The plaintiff-respondent claimed in this 
suit to be the nearest heir of Sanganganda 
and to succeed to bis watan properly. ^ The 
defendants appellants resisted the claim on 
the ground that the plaintiff respondent had 
been adopted by Dandava the widow of 
Mudirangappa with the consent of Parvat- 
evs, the widow of Timappa the son of 
Mudirangappa. The respondent’s reply 
was that his adoption by Dandava wm 
invalid. The question in appeal is whether 
the respondent’s adoption by Dandava was 
valid so as to deprive him of bis succession 
to Sangangaude, or was invalid so as to 
maintain him in that succession. The trial 
Court held that the consent of Timappa’s 
widow rendered the adoption valid, and, 
therefore, dismissed the suit. The lower 
Appellate Court held that Dandava had no 
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power to adopt, and, therefore, the adoption 
was invalid, and the suit mu»t eucoeed. 
The defendants appeal 

it is contended for the appellants that 
the Full Bench decision in Ramkriahna v. 
Shamrao (1), is not applicable, but that the 
present case falls within the third exception 
laid down by Mr. Justice Ranade in Payapa 
V, Appanna (2), and that the view in Pay- 
apa's case (2) had been applied and followed 
in a series of cases such as Shidappa v. 
Ningangauda (3), Pratapsing Shivsing v. 
Agarsingji Raisingji (4), Vaman Vitkal^ v. 
Venkaji Khando (5) and Yeshvadabai v. 
Ramchandra (6). 

For the respondent reliance is placed on 
the Full Bench decision in Ramkriahna v. 
Shamrao (1). 

As was pointed out by Shah, J. in Shid- 
appa V, Ningangauda (3), the Full Bench 
ruling in Ramkriahna v. Shamrao (1) is not 
in conflict with the main ground of the 
decision in Payapa' a ca%e (2). 

The essential points in the two cases 
were entirely different. The question in 
Payapa'a case (2), affirmed a rule that (page 
329) 

“it is only the widow of the last full owner who has 
the right to take a son in adoption to such owner, 
and that a person in whom the estate does not rest 
cannot make a valid adoption so as to divest (without 
their consent) third parties, in whom the estate has 
vested, of their proprietary rights.” 

To this rule Ranade, J . sought to sum- 
marise four exc'DtioEs. Tae Full Bench 
decision iu Ramkrishna v. Shatnrao (1), 
aflSrmed the view of this Court in Krish^ 
narav Trimlak Hasabnis v. ShankcLirav 
Vi^iayak Hasabnis (7), where it was held 
that: 

“An adoption to herself and her deceased husband 
by a mother who has succeeded as heir to her son 
after his death and that of his widow is invalid accord- 
ing to Hindu Law.” 

In the Full Bench case it is laid down 
that , 

“Where a Hindu dies, leaving a widow and a son, 
and that son himself dies leaving a natural born or 
adopted son or leaving no son but his own widow to 
continue the line by means of adoption, the power of 
the former widow is extinguished and can never 
afterwards be revived”, 

Tue facts in the last case were very 
similar to the facts here, and these observ- 

(1) 2«B 526; 4 Bom. L. R.3I5 (F. B.). 

(2) 23 Bom. 327. 

(3) 27 Ind. Cas. 51; 16 Bom. L. R.663; 38 B. 721. 

(4) 50 Ind. 0*8. 457; 46 I. A. 97; 2l Bom. L. R. 496; 
36 M. L. J. 511; 17 A. L. J. 522; (1919) M. W. N. 313; 
10 L. VV. 339; 21 0. W. N. 57 (P. 0.) 

(5) 61 Ind Cas. 460; 45 Bom. 829; 23 Bom. L. R. 
269. 

(6) 105 Ind. Oas. 351; 29 Bom. L. R. 1320. 

( 7) 17 B. 164. 

•Page of 23 Bom. — [Bid.] 


aliens apply precisely to the facts now in 

question. Mudirangappa died in about 
1&75 and left bis eon Timappa who died 
about six years later, leaving a widow Par- 
vateva who died in 1920. Dandavs, the 
widow of Mudirangappa, purported to adopt 
the plaintiff-respondent in 1902 as heir to 
her husband Mudirangappa. That power 
under the above Full Bench ruling and on 
general principles she did not Fossess, and 
it was extinguished when Timappa died 
leaving the widow Parvateva. The case 
would be different had the power been 
potential and capable of revival as it might 
be in the various sorts of oases, some of 
which have been referred to in Payapa'a 
case (2) In such a case it might well be 
that the consent of thC parties affected by 
such adoption might validate an adoption 
otherwise invalid. This, however, is not 
the case in the present appeal. The same 
view has been taken by other High Courts* 
Adivi Suryaprakasa Rao v. Nidamarty 
Gangaraju (8), where it was held that 

“A power given to a widow to adopt is absolutely at 

an ond whtn once the estate has vested in the heir of 
her deceased son and is not revived even if she after- 
wards succeeds to the estate” and “that, in such a case 
the consent of the son’s heir in whom the estate had* 
vested, will not validate the adoption. Manikuamala 
Boat y. Nanda] Kumar Bose (9y' ^ 

and the observalisns of the Privy 
Oonnoil ia Madana Mohana v. Puruahotha- 
ma (10). In this view, the trial Court was 
iu my opinion, wrong in holding that any 
consent by Parvateva would validate the 
adoption of the plaintiff respondent by 
Dandava. 1 agree with the lower Appellate 
Court that Dandava had no power to adopt 
the plaintiff as she purported to do, aid 
that the respondent did not, therefore, by 
such adoption lose his right to the estate of 
Sangangauda 

The appeal fails and is dismissed with 
costs. 

Defendants appealed under the Letters 
Patent. 

Mr. Jayakar (with him Mr. S. D. Savre ) 
for the Appellants. ^ ’’ 

Mr.Nilkant Atmaramjoi the Respond- 
eot. 

Beaumont. C. J.— This is an appeal 
under the Letters Patent from a decision of 
Mr. J ustice Madgavkar in second appeal, 
and the case raises a short but interestiog 


'(9)'33’0. 1306. 

(10) 46 Ind. Oas. 4S1; 45 I. A. 156; 20 Bom L R 
K-tl ; 35 M. L. .1. 138; 5 P. L, W. 179; 8 L. W 167^' 16 
A. L,. J. 725;(1918)M W. N.621; 24M.L.T. 231- 2S 
O. L. J. 403; 41 M. 155; 23 0. W. N. 177 (P. 0.) ’ 
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point of law. The plaintiff claims to succeed 
to ceitain wafan property as the heir of his 
natural father Sangangauda. The anawer 
of the defendants is that the plaintiff was 
adopted into the family of one Mudiran* 
gappa and that thereby he lost bis right to 
succeed to bis natural father. The reply 
of the plaintiff is that the alleged adoption 
was invalid. 

The material facts are that the adoptive 
father Mudirangappa died in 1875 leaving a 
widow named Dandava, whom I will here- 
after refer to as “the father’s widow/’ He 
also left a son named Timappa who died 
in 1881. Timappa left a widow named 
Farvateva, whom 1 will refer to as “the 
son’s widow.’’ It is clear that on the 
death of the eon the estate would vest in 
the son’s widow, and that whether before 
or after the death of the eon the father’s 
widow could not herself exercise any 
power of adoption, because under the 
general rule of Hindu Law the widow has 
no power to adopt if by so doing she will 
divest the estate of another. Therefore, the 
father’s widow never actually had a power 
of adoption which she could have exer- 
cised at any given moment. On the other 
hand the eon’s widow could undoubtedly 
have adopted to her husband after his 
death. In 190:1 the eon’s widow consented 
to the father's widow adopting the plaintiff 
and it is not disputed that a form of adop- 
tion of that nature was gone through. The 
question is whether that adoption is 
valid 

Mr. Jayakar, to whom we are indebted 
for his very able argument, has referred us 
to a large number of cases commencing 
with the Privy Council case of Bhocbun 
Moyee Debia v. Ram Kiahore A char j 
Ghowdhry (11) and including Pudma 
Coomari Debi v. Court of Wards (12), Tha- 
Tjammal and Kuttisami Aiyan v. Venkata- 
rama Aiyan (.13), Keahav Ramkrishna v. 
[Qovind Gaheah (14), Kriahnarav Trimbak 
Hasabnia v. Shankarrav Vinayak Haaab- 
nia (7), Ramkrishna v.' Shamrao (1) 
Anandibai v. Kaahibai (16) and Mani- 
kyamala Bose v. Nanda Kumar Bose (U). 
These cases establish a rule which, I think, 
is accurately stated in the judgment of the 
Full Bench of this Court in Ramkrishna v. 

(11) 10 M. I. A. 279; 3 W. K, P. 0. 15; 1 Suth P. O. 

J. 574; 2 Sar. P. O. J. Ill; 19 B. R. 978. 

(12) 8 I. A, 229; 8 C. 302; 4 Sar. P. 0. J.285: 6 Ind. 
Jur. 148 (P. 0.;. 

(13) 141. A. 67; 10 M. 255; 11 Ind. Jur. 271; S Sar. 

P. 0. J. 10 (P. 0.). 

(14) 9 B. 94. 

(15) 28 B. 461 J 6 Bom. L. R.464. 
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Shamrao (1) a judgment which was ex- 
prf sely approved by the Privy Council in 
Madana Mohana v. Puruahothama (10), 
The learned Judge Mr. Justice Ohandavar- 
kar delivering the judgment of the Court 
states the rule which he gathers from the 
Privy Council decisions at page 532* in 
these terms: — 

‘‘Where a Hindu dies leaving a widow and a son, 
and that son himself dies leaving a natural born or 
adopted son or leaving no son but bis own widow to 
contimue the lino by means of adoption, the power of 
the former widow is extinguished and can nevar after- 
wards be revived.” 

Now it ie clear that the facta of this case 
do come within the literal terms of that 
rulO) becauae a Hindu died leaving a 
widow and a aon and that aon died leav- 
ing hia own widow. But Mr. Jayakar says 
that in none of these cases was the question 
of consent to the adoption by the person in 
whom the estatea were vested in any way 
raised. Of course the facts in the varions 
cases difier, but putting it ahortly I think 
they were all cases of this nature: A Hindu 
dies leaving a widow and descendants. 
So long aa the descendants live the widow 
cannot exercise her power of adoption be- 
cauae of the general rule that she cannot 
divest the estate of others. Eventually by 
reason of the deaths of parties and the 
failure of issue, natural or adopted, the 
estates descend upon the original deceased 
owner's widow and the question which the 
Court has had to decide has been whether, 
when that event happens, the power of 
adoption which up to then the widow has 
not been able to exercise can then be exer- 
cised by her. The question really has been 
whether the power should be treated as 
having been in abeyance while the estates 
were vested elsewhere than in the widow 
and as having revived on the estates des- 
cending upon the widow, or whether tfce 
power should be treated as having come 
to an end. The Privy Council decided that 
in such cages the rule was that the power 
had come absolutely to an end, had been 
extinguished and could not be revived, 

I think, as appears from the Privy Council 
jxxd foment in Bhocbun Moyee Debia v. Ram 
Kishore Acharj Chowdhry (1 0 that the rule is 
rather one of convenience than of principle, 
and that the Court felt that at some time or 
other this power of adoption must come 
to an end and could not be kept in a state 
of suspended animation indefinitely. At 
any rate tbe cases do undoubtecly establish 
that that rule exists, but Mr. Jayakar is 
qu ite right io sayin g that in none of those 
~*Page of 26 Bom.— [Ed^ 
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cases was the question of consent by the 
owner for the time being of the estate dis- 
OTissed, and he says that this c^sa redly 
falls within the principle of Payapa v. 
Apanna (2). Now Payapa" s case (2) was the 
converse of the present case. In that case 
the son had predeceased the father leaving 
a widow. Therefore, cn the father’s death 
the estate descended upon his widow, who 
had a power of adoption exercisable at any 
time. She consented to the son’s widow 
exercising a power of adoption to the son, 
and it was held that that adoption was good. 
Mr. Justice Ranande who gave the judg- 
ment of the Court refers in the first instance 
to the settled rule that (page 
“it is only the widow of the last full owner who has 
the right to take a son in adoption to such owner, 
and that a person in whom the estate does not vest 
cannot make a valid adoption so as to divest (without 
their consent) third parties, in whom the estate has 
vested, or their proprietary rights/’ 

Then he says that there are four exceptions 
to this general rule and the third one is 
stated in these terms (page 331*): — “When 
the adoption takes place with the full as- 
sent of the party in whom the estate has 
vested by inheritance, the adoption is vali- 
dated by such consent,” and in the course 
of his judgment Mr. Justice Ranade gives 
what he considers the justification for the 
rule. He says at page 33?* of the report; — 
“Nothing is more common in this country than to 
find that parents, when they grow old, and have the 
misfortune of losing an only son in their old ago, 
leaving a young wid^w behind, think it their duty 
to console that widow for the loss she lias suffered by 
permitting her to adopt a son in preference to adopt- 
ing a son themselves.” 

Mr. Nilkaut has suggested that Payapa's 
case (2) is not good law, and he relies on an 
observation of Mr. Justice Ohaubul in Dat- 
to Govind v Fanourang Vinayak (lb). 
But Payapx"s case (2) has been followed by 
this Court in Shidappa v. Nigangauda (3) 
and in Yeshvadabai v Ramchandra (fi). In 
particular, in the case of Shidappa v. Ni 
gangauda (3) Mr. Justice Shah, a great 
authority on Hindu Law, not only follows 
Payapa 8 case (2) but expressly says that he 
approves of it. 1 think, therefore, that we 
must take Payapa" s case (2) as being an 
authority binding upon this Court. Bat I 
also think that the learned Judges who de- 
cided Payapa"8 case (2) had not present to 
their minds any case of the exercise of a 
power of adoption which had come to an 
end. They state the rule by saying that 
the adoption is “validated” by the consent. 
The word “validated ” would be an inap- 
(16) 32 B. 499; 10 Bom. L. R. 692. 

♦Page of 23 Bom.— 
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propriate word to apply to a power which 
had altogether C3a3ed to exist. I think, 
therefore, we must take the rule as stated in 
connection with the facts of that particular 
case in which there is no suggestion that 
the power had come to an ead and had 
been extinguished. The real question 
which we have to determine in this appeal 
is whether this case on its facta falls within 
Payapa" s case (2) or whether it falls within 
the general rule established by the Privy 
Council as stated in Ramkrishna v. Sham- 
rao(l). Mr. Jayakar says, and lam dis- 
posed to agree with him, that there is no 
substantial difference between the adoption 
which was held valid in Payapa" s case (2) 
and the adoption with which we are dealing 
in this case, it does not seem to matter to 
the reversioners whether the father’s widow 
consents to the adoption by the son’s widow 
or whether the son’s widow consents to the 
adoption by the father’s widow. In either 
case the adoption goes in the same line 
and the effect on the reversioners is 
the same. But there is io, my opinion, this 
essential difference between Payapa"8 case 
(2) and the present case. lu Payapa"8 case 
(2) there was no question of the power to 
adopt of the son’s widow having been ex- 
tinguished. It is true that it never became 
exercisable and could not be exercised at 
the moment when the particular adoption 
was made, because any such exercise would 
divest the estate of the father’s widow. 
But if that ifl the only objection to the ex- 
ercise of me power, it seems logical to hold 
that the objection can be removed with the 
consent of the person affected, namely, the 
father’s widoi?^ . But in the present case, 
having regard to the decisions of the Privy 
Council, we are bound to hold that the 
power of adoption in the father’s widow has 
absolutely come to an end, has been ex- 
tiuguishei, and cannot be revived; and if 
that is so it seems to me impossible to say 
that it can be validated by the consent of 
anybody. However the case is put, it is 
clear that the po ver of adoption which was 
exercised in this case was the power of the 
father’s widow, and not the son’s widow. 
However much it may have been exercised 
with the consent of the son’s widow, it is in 
no sense a delegation of the power which 
admittedly existed in the eon’s widow, be- 
cause any adoption by the father’s widow 
must be to her husbaud, the father and any 
adoption by the son’s widow must be to her 
husband, the sod. Oa the whole, therefore, I 
have come to the conclusion that to apply tUs 
principle of Payapa" 8 case (2) to the iaots of 
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this case would really be to go 
behind the rulinge of the Privy Oouncil, 
and that we mnet hold that the adop- 
tion by the father’s widow in this caee 
was invalid. The appeal muet cccordingly 
be diamieeed with coats. 

Murphy* J — The facts out of which 
this appeal arises are the occasion of a new 
point of Hindu Law, or at any rate of one 
not directly included in existing decisions. 
The original plaintiff, Hanmantgauda, was 
adopted into another family by Dandava, a 
widow to her deceased husband. He, how- 
ever, claimed to be the next heir to his 
natural father, on the ground that his adop- 
tion by Dandava had been invalid, because 
at the time she had no power to adopt, since 
her husband, who had died in 1875, bad 
left a son Timappa who died in 1881 leav- 
ing a widow Parvateva, who on these facts 
was alone entitled to adopt a son to the 
family. The reply was that Dandava’s 
adaption had been made with Parvateva’s 
consent, which validated it. Whether 
Parvateva could, by consenting to the 
adoption, validate it, is the only point in 
the appeal. 

I think the general role is beyond dispute, 
that the person entitled to adopt in a Hindu 
family is the widow of the last male owner, 
with certain exceptions, such as a widow in 
an undivided Hindu family who adopts with 
the consent of her husband's surviving co- 
parceners. The original Court dismissed 
the plaintiff’s suit. The first Appellate 
Court allowed it, and a single Judge of 
this Court agreed with the first Appellate 
Court in second appeal. This appeal is 
under the Letters Patent. 

The general rule to be derived from 
authoritative decisions is that where a 
Hindu dies leaving a widow and a son, and 
the son dies leaving a widow to continue 
the line by means of an adoption, the power 
of the first widow is extinguished and can 
never be revived. We have considered the 
oases of Pudma Coomari Debt v. Court of 
Wards (12), Bhoohun Moyee Delia v. Ram 
Kishore Acharj Chowdhry (il), Thayammal 
andKuttisami Aiyan v. Venkatarama Aiyan 
(13), Ramkrishna v Shamrao (4), which was 
a decision of the Full Bench, Krishnarav 
Ttimbak Hasabnis v. Shar.kartav Vinayak 
Hasabnis (7) and Vaman Vxthalv.Venkaji 
Khando (5) and the cases relied on for tbe 
contrary, the original one being Payapa's 
ease which is tbe ixact converse of 
tie present one — Payapa v. Appanna (2). 
The facts there were that tbe widow of 
(he last male owner, in whom the right 
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vested, consented to an adoption by her 
predeceased son’s widow, such an adoption 
being held valid, as being in agreement 
with Hindu sentiment, by tbe late Mr. 
Justice Banade. The later Bombay cases 
are all on adjacent facte to those in Payapa's 
ease (2): see Vaman Vithal v. Venkaji 
Khando (5) and Yethvadabai v. Ram.' 
chandra (6). Mr. Justice Ranade’s third 
exception, in Payapa's case (2), rests on an 
analogy drawn from the parallel instances 
where an adoption is permissible with the 
consent of tbe person in whom the estate 
vested at the time, and Mr. Jayakar’s argu- 
ment really is, that this is such a case, and 
therefore, comes within that rule. On the 
facts in Payapa's ease (2) the widow of the 
predeceased son might have validly adopt- 
ed with tbe consent of her father-in-law 
and the decision is really an extension of 
this power of consenting to the widow, in 
whom the estate vested on his death. But 
the facts are not so here. On those of the 
present caee, Dandava never had a power 
of adoption, for on her husband’s death her 
son stood in its way, and on his death, the 
estate vested in the eon’s widow, and if 
Dandava adopted, she was really doing so as 
deputy of her daughter-in-law, and there is 
no authority lor holding such an adoption 
valid. Tbe rule is clear that, in such cir- 
cumstances, the power cf the former widow, 
if it ever existed, is extinguished, and that 
it can never be revived. I agree that the 
appeal muet be dismissed with costs, and 
the decree of the lower Appellate Court 
confirmed. 

A Decree confirmed : 

Appeal dismissed. 
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the Dekkhan Agriculturists' Relief Act does apply, to 
grant instslments to the defendants assutning that 
they are agriculturists, [p. 505, col 1.] 

First Appeal from a decision of the First 
OIbbs Sub Judge, Jalgaon. 

Messrs. H. C. Coyujee and )t. V. Dixit, 
for the Appellant. 

Mr. J. Q. Rele, for the Respondent, 

Bakei*, J — The point arising in this 
appeal is one which, so far as I know, 
has not come before the Oourts below. 
The facts ate that the plaintiffs obtained 
a decree on a mortgage against the defend- 
ants in the Court of the District Judge 
at Akola in the Berars. The defendants 
pleaded that they were agriculturists, and 
prayed for instalments, but the Court held 
that the Dekkhan Agriculturists’ Relief 
Act not having been made applicable to 
the Berars, the defendants could not avail 
themselves of its provisions, and they could 
not claim accounts or instalments. The 
bulk of the mortgaged property is situated 
in the Khandesh District. The decree was 
transferred for execution to the First Class 
Subordinate Judge of Jalgaon, The defend- 
ants asked for instalments, but the Judge 
held that instalments could not now be 
allowed as they were claimed in the suit 
and were refused, and, therefore, it was 
not necessary to go into evidence about 
their status as agriculturists. The defend- 
ants make this appeal, and the point is, 
whether, when a decree has been passed 
by a Court where the Dekkhan Agricul- 
turists’ Relief Act does not apply, it is 
open to the executing Court where the 
Dekkhan Agriculturists’ Relief Act does 
apply to grant instalments to the defend- 
ants assuming of course that they are 
agriculturists. The learned Counsel for the 
appellant has contended that the Judge 
is wrong in holding that instalments were 
refused, the ground on which the Akola 
Court proceeded being that the Dekkhan 
Agriculturists’ Relief Act was cot applic- 
able and so the question of instalments 
could not be considered. The defendants 
claim instalments under s. 15-B, Dekkhan 
Agriculturists’ Relief Act, which says: 

“The Court may in its discretion, in passing a 
decree for redemption, foreclosure or sale in any 
suit of the descriptions mentioned in s 3, cl.' {y) 
or cl. (e), or in the course of any proceedings under 
a decree for redemption, foreclosure or sale passed 
in any such suit, whether before or after this Act 
comes into force, direct that any amount payable 
by the mortgagor under that decree shall be payable 
in such instalments, etc., etc.” 

JMow iu order that s. 15-B may apply, the 
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suit in which the decree is passed or the 
execution proceedings are taken must be 
a suit of the description mehtioued in cl. 
(y) or cl. (z). The present suit was of the same 
nature as suits falling under cl. (y), but it 
was not a suit under s. 3, Dekkhan Agri- 
cultumtj’ Relief Act. Chapter If, Dekkhan 
Agriculturists’ Relief Act, applies to suits 
hereinafter described when they are heard 
by Subordinate Judges of the First or 
Second Claes, and do not exceed a certain 
value. That is s. ?, cl. (b). The present 
suit is not a suit of that description. It 
was not heard by a Subordinate Judge 
under the Dekkhan -Vgriculturists’ Relief 
Act, and it was held in Detiu v, Revappct 
(1), that, considering the nature of the 
Act, the description of ‘suit’ in s. 3 is not 
confined to the relief claimed in the suit 
but also includes the status of the parties! 
and hence it was held that the Court 
cannot, under the provisions of s. 15-B 
Dekkhan Agriculturists’ Relief Act, 1879! 
grant instalinents under a decree to a person 
who at the time the decree was passed was 
not, but has since become, an agriculturist. 
There can be no doubt that at the time the 
suit was determined the defendant was not 
an agriculturist within the meaning of the 
Dekkhan Agriculturists’ Relief Act, which 
does not apply in Berars. There is another 
case in the same volume, which is apposite 
to the present case, i. e , Mulji v. Govirdhan- 
das (2), in which a decree was pasred on 
the original side of the High Court against 
the defendant. In execution proceedings 
the defendant made an application under 
8. 20, Dekkhan Agriculturists’ Relief Act, 
for instalments contending that he was 
an agriculturist. It was held (1) that the 
point whether the defendant was or was 
not an agriculturist was involved in the 
suit as in virtue of s. 1 1 and s. 3, cl. (w), 
Dekkhan Agriculturists’ Relief Act, the 
High Court would not have jurisdiction 
to entertain the suit if the defendant was 
an agriculturist, and it must, therefore, 
be taken to have been decided that the 
defendant was not an agriculturist at the 
date of the decree and {2) that as the 
defendant was not an agriculturist at the 
date of the decree he could not in execu- 
tion prcceedings raise the question that he 
was an agriculturist at the date of the 
decree. Applying this principle, it is clear 
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tbat as defendants were not agriculturists 
within the meaning of the Act at the date 
of the passing of the decree, they cannot 
now in execution proceedings raise this 
question. 

The learned Ooursel for the appellants 
has relied on t iree cafe*, Maneklal v. 
Mahipatram (3), liudrappi v. Chanhaaappi 
(4) and Mancherji v. Thakardaa (5) In 
Maneklal v. Mahipatram (3;, which is a 
Full Bench case, it was held that under 
p. 21, Dekkhan Agriculturists’ Relief Act, 
1179, the material date for the determina- 
tion of the status of an alleged agri- 
culturist is the date of the attempted 
arrest. 

But by reason of the definition of the 
term “agriculturist” in s. 2 (2) of the Act, 
that determination may also import the 
determination of his status at the date 
when the liability arose. A person, who 
is sued as a non-agriculturist and who 
fails to appear and urges his status at 
the hearing of the suit and sufiers a money 
decree to be passed against him ex parte, 
is not precluded from urging in execution 
proceedings that he is an agriculturist at 
the date of the arrest or imprisonment; 
and for the purposes of that plea, he is 
not debarred from urging, if necessary, 
that he was an agriculturist at the date 
of the decree. That case was a case under 
8. 21. This case does not overrule Devu 
V. Revappa (1), as is shown bv the remarks 
of Patkar, J , at page 1120*. Tae next case 
relied on, Rudrappa v. Chanbaaappx, (4) 
holds that where a decree is passed ex parte 
the defendant can in execution proceed- 
ings show that he was an agriculturist 
at the date of the decree and claim instal- 
ments under s. 15-B, The material date 
of the determination of the status of the 
alleged agriculturist under s. 15 B is the 
date of the decree, and that principle has 
been extended in the case of Narayan v. 
Dhondo (6), where it was held that the 
defendant can in execution proceedings 
show that he was an agriculturist at the 
date of the decree in spite of the fact 
that he had not claimed the privilege in 
previous execution proceedings arising out 
of the same decree. The material date for 
the determination of the status of the 

(3) 103 lad. Oas. 898; A. I. R. 1927 Bom. 492; 51 
B. 454; 29 Bom. L. R. 1109. (F. B.) 

(4) 80 Ind. Oas. 162; A. I. R. 1924 Bom. 305; 26 
Bom. L. R. 153. 

(5) 31 B. 120; 8 Bom. L. R.963. 

I 
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alleged agriculturist in all these three 
cases, which were decided under s. 15-B 
was, therefore, held to be the date of the 
decree. This view proceeded upon the 
particular words of s. 15-B which involv- 
ed the result that the alleged agriculturist 
had to prove that he was an 
agriculturist at the date of the decree. 
Bat it has already been pointed out that 
at the date of the decree of the Akola Court 
the defendant was not an agriculturist 
within the meaning of the Dekkhan Agri- 
culturists’ Belief Act. It follows, therefore, 
on the decided case that he cannot raise 
that question now. 

The learned Counsel for the appellant 
has relied on the case, in Mancherji v. 
Thakordas (5). In that ca^e in execution 
of a decree for sale of mortgaged property 
a portion of the property was sold, and 
the rest was ordered to be sold by the Col- 
lector to whom the decree was transferred 
for execution. In the meanwhile the 
Dekkhan Agriculturists’ Relief Act having 
been made applicable to the District, the 
mortgagor applied to the Court for pay- 
ment by instalments under s. 15-B. The 
application was refused by the Court on the 
ground that the decree having been trans- 
ferred to the Collector, it had no power to 
grant iastalments. It was held on appeal 
by the mortgagor^ reversing the order of 
the lower Court, that payment by instal- 
ments could be decreed, rhe application 
for payment by iastalments having been 
made within one month from the time the 
Dekkhan Agriculturists’ Relief Act was 
made applicable, no question of limitation 
arose. Now it is true that in that case at 
the time the decree was passed the Dekkhan 
Agriculturists’ Relief Act was not applic- 
able to the Surat District, and, therefore, it 
might be contended that the defendant was 
not an agriculturist within the meaning 
of the Act. Bat nowhere in the judgment; 
do I find any reference to this point, the 
case, having been decided on other con- 
siderations, and hence although a very 
similar point to the present arose in that 
case it does not seem to have received the 
attention of the learned Judges decidiug 
that case and in these circnmstanoea I think 
I air bound by the view expressed in the 
cases already qioted, Deou v. Revappx^ (1) 
etc. I am of opinion that the suit in which 
the decree was passed was not a suit under 
the Dekkhan Agriculturists’ Relief Act, nor 

(6) 94 lad. Oas. 76; A. I. R. 1926 Bom, 246; 28 Bom. 
L.R. 305, 
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was the defendant an agriculturist as 
defined in that Act, and, therefore, e. 15 B 
will have no application. I may further 
refer to Sawantrawi v. Giriappa (7), as sup- 
porting my view. 

I am, therefore, of opinion that the view 
of the lower Court is correct, and the 
appeal should be dismissed with costs in- 
cluding costs in the lower Court. In Civil 
Application No, 418 of 1930, the rule is dis- 
charged with costs. 

Nanavati, J. — The decree-holder in 
this case had obtained a mortgage-decree 
against the mortgagors in the Court of the 
District Judge of Akola on 30th September, 
1926, and it was sought to execute the 
decree in the Jalgaon Court by sale of the 
joint share of the debtors in the mortgaged 
property the bulk of which is situated in 
Khandesb. The judgment-debtors, among 
other things, claimed to be treated as agri- 
culturists and asked for instalments The 
learned Subordinate Judge held that instal- 
ments could not be allowed as they were 
claimed in the suit and were refused. It 
is from this decision that the present appeal 
is brought. 

Now it is true that an issue was raised in 
the trial Court on the point in question. It 
runs as followos : 

“16. Whether the Dekkhaa Agriculturists’ Relief 
Act can apply to the defendants. Whether they can 
avail themselves of its provisions and whotLor they 
can claim accounts of the past dealings. Whether 
they can claim a decree for instalments?” 

On this i86ue.tthe decision of the Akola 
Court was to the effect that as the Dekkhan 
Agriculturists’ Relief Act had not been 
made applicable to the Berars the defend- 
ants could not avail themselves of its pro- 
visions. He, therefore, held that the Court 
could not grant any relief to the defendants 
under the Act. It has been contended, and 
I think rightly, that this decision is not a 
decision on the merits of the claim. The 
Court did not consider the question whe- 
ther the defendants came within the des- 
cription of an agriculturist in the Dekkhan 
Agriculturists' Relief Act; nor did it consi- 
der the question whether the grant of ins- 
talment would be a proper exercise of 
discretion in the circumstances of this case 
or not. It could not consider these ques- 
tions as the Act was not in force in its 
territory. The cases, therefore, in which it 
has been held that where the status of an 
agriculturist might have been pleaded at 
the trial of a suit but was either not so 

(7) 21 Ind. Cas. 4; 38 B. 18; 15 Bom. L. R. 778 
(F. B.). 


pleaded, or if pleaded, was decided adversely 
to the defendant, the same plea could not be 
raised again in execution proceedings, do 
not apply to the present case. For example, 
iiiMulji y.Goverdhandas (2), the suit was 
one that could not have been tried by the 
High Court on the original side unless the 
defendant had been a non- agriculturist; 
and so it was held that the fact that it was 
tried by that Court necessarily implied a 
decision against the status sought to be 
pleaded in subsequent execution proceed- 
ings. But in the present case the fact that 
the Akola Court was not able to consider 
the question of the defendant’s status in 
any way, did not necessarily imply that he 
was not a person entitled to that status in 
the Jalgaon Court. 

The question, however, remains whether 
B. 15 B, Dekkhan Agriculturists’ Relief Act, 
can in its terms apply to the appellants. 
That section applies to proceedings under 
a decree in a suit of the description men- 
tioned in B. 3, c). (y), which refers to suits 

“for sale of mortgaged property when the de- 
fendant or any one of the defendants is an agricul- 
turist*’. 

Now “an agriculturist” is defined in s. 2, 
and since the Act did not apply to the 
Akola Court, the question is whether the 
suit could at all be described ss a suit 
against an agriculturist as defined in the 
Act, 

A case somewhat snrlogous in its oircums- 
tauces to the present care is to be found in 
Maneherji v. Thakordas (5). There the 
position was that at the date of the decree 
the Dekkhan Agriculturists’ Relief Act was 
not applicable to the district in question, 
but it became applicable subsequently, and 
during the execution proceedings the 
judgment-debtor applied for instalments. 
The application was refused by the lower 
Court on the ground that the decree having 
been transferred to the Collector, it had no 
power to grant instalments. It was held 
on appeal that payment by instalments 
could be decreed. But the point that at 
the time when the decree was passed the 
defendant could not have been an agricul- 
turist as defined in the Act by reason of 
the Act not being applicable to the District, 
does not appear to have been argued or 
noticed in the case. 

It may, however, be urged that a person 
may be an agriculturist, that is to say, one 
who eerns his livelihood by agriculture as 
defined in the Act, though he may not be 
one for the purposes of a suit in the Akola 
Court. When a class is defined in an Act, 
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it dofB not mean that pereons inclnded in 
that claBS can haTe no eiietence xrhe^re the 
Act dote not apply. In other worde, an 
agrictilttiriet ia Bn agriculturist whether the 
Dekkban Agriculturists’ Relief Act applies 
or does not apply to the Cotirt in Which a 
Buit against him is brought. The only 
result of the non-applicability of the Act 
to the area is that the Court cannot give him 
the protection of the Act. It may further 
be urged that in interpreting an Act intend- 
ed for the benefit of a special class it would 
be too narrow a construction to hold that a 
person who satisfies the conditions laid 
down in the definition cannot get the 
benefit of that Act even where that parti- 
cular legislation applies, merely because 
another Court could not apply the Act, 

The question, however, is one of consi- 
derable diflBculty. In Sawantrawa v. 
Giriappa (7), which was acase under s. lO A. 
it was held that “agriculturist” was not to 
be read in the general and popular sense as 
a person earning his living by agriculture, 
but that he must belong to that class as 
defined by Statute at the date of the trans- 
action. it was there held that the mort- 
gagor could not have been an agriculturist 
at the date of the transaction because at 
the date the Act had not been extended to 
the district in question. This case, how- 
ever, is distinguishable, bfcause in (he 
present case the mortgagors who had lands 
in Khandesh at the date of the transaction 
were (if they fulfilled the other conditions 
of the definition) agriculturists as defined 
in the Act in Khandesh. 

In Destt V. Revappi (1) it was no doubt 
held that s. 3 inoluues the question as to the 
status of the parties and that, therefore, at 
the date of the suit the defendant must be 
an agriculturist. This is not, however, the 
point in dispute. This case does not lay 
down that he must be au agriculturist in 
the district in which he is sued. 

In Ganpat V. Tulsi {8) the question was 
again under s. lO-A of the Act and it was 
agreed that a person to be an agriculturist 
within the definition in s. 2 should earn his 
livelihood by agriculture within a district 
where the Act for the time being extends. 
The main question in that case was difierent, 
V 8 , what was to be understood by the 
phrase "the District to which the Act may 
extend,” and whether the extension of cer- 
tain sections of the Act to a district was 
n ffici>nt ; xtenficn of the Act or not. 

(8) 81 Ind. Ca8. 284: A. I. R. 192i Bom. 2l9; 48 B. 
?14; 26 Bom L, R. 118. (F. B.) 


These cases, therefore, lay down that an 
“agriculturist” means an agricalturist 
as defined in the Act, and it might appear 
at first eight that these cases lay down 
that there can be no suit against an “ag- 
riculturist” as defined by the Act in a 
Court to which the Act does not extend. 
It is however possible to distinguish the 
present case for the following reasons. In 
the cases above referred to, the lands of 
the defendant from which his status as 
sn agriculturist arose were situated in the 
district in which the suit against him was 
brought. If the Act had not been extend- 
ed to that district he could not have 
been an agriculturist as defined for the 
reason that the definition requires that 
the agriculturist should earn his liveli- 
hood from agriculture carried on in a dis- 
trict to which the Act applies. But in 
the present case the suit was brought in 
a Court in a different district under the 
provisions of s. 17. Civil Procedure Code, 
part of the mortgaged lands being in the 
jurisdiction of that Court. Hence, in the 
present case the possibility of the defend- 
ant satisfying the condition laid down in 
the definition in s. 2 is not excluded. He may 
well have been a person earing his liveli- 
hood at the date of the suit by agriculture 
carried on within the limits of Khandesh 
District where his lands are situated and 
to which the Act applies. The only diffi- 
culty in bis way is the fact that the Akola 
Court could take no cognizgnce of the fact 
because the Act does not apply to that 
district. 

The question is, therefore, an extremely 
difficult one and there is much that can 
be urged for conflicting opinions. 1 have 
had the advantage of reading the judgment 
of my brother Baker. It seems to me, 
with great respect, that the fact that the 
case was not tried by a Subordinate Judge 
under the Dekkhan Agriculturists’ Relief 
Act is immaterial for the present purpose. 
That fact is only materibl as regards the 
question of the application of the special 
procedure laid down in Chap. 11, while 
8. 15 6 is in Chap. HI of the Act. I am 
inclined to think that it is possible for a 
person to be an agriculturist as defined in 
the Act though sued in a Court where the 
Act does not apply. The cases which 
appear to lay down that he cannot, all 
deal with the case of a person whose “ag- 
ricultural work” was carried on within 
a district where the Act had no appli- 
cation, the Court in which he was sued 
also being situated in the same district. 
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tn the I raseDt case the appellante* “agri- 
cultural work” (aesumiug that they so 
earn their livelihood) is carried on in a 
district where the Act does apply (Khan- 
desh), and the only point against them 
is that they were sued in a Court where 
it does not. As against this is the fact 
that the execution proceedings are in a 
Court where the Act does apply. If in 
these circumstances it were to be held that 
they cannot possibly be “agriculturists” 
as defined in the Act merely because the 
trial Court could not apply the definition, 
it means not only that an agriculturist 
can have no existence in a Court not 
under the Act, but also that his existence 
cannot be recognized at any subsequent 
stage even by a Court governed by the 
Dekkhan Agriculturists' Relief Act. It 
would follow that when a decree of a 
Native State is transferred for execution 
to a British Indian Court under s. 44. 
Civil Procedure Code, the latter Court 
would be bound to execute the decree even 
by arrest of the judgment-debtor in spite 
of his being in a position to prove that at 
all material dates he was an agriculturist 
as defined by the Act in British India. 
Such a result would be at least very ano- 
malous. Moreover, the Dekkhan Agricul- 
turists' Relief Act is a special legislation 
designed for the protection of a particular 
class and nt should, as far as possible, re- 
ceive an interpretation calcutated to carry 
out that object. 

It appears to me unnecessary however 
in the present case to decide this point 
finally one way or the other since it is 
clear that the relief sought by the appel- 
lants is a purely discretionary one which 
the Court might or might not grant 
according to the circumstances of each 
case. The circumstances of the present 
darkhast are such as to make it ex- 
tremely unlikely that any Court would 
exercise that discretion in favour of the 
appellants. The judgment (Er. 25) shows 
that the debt on which the suit is based, 
in its origin was a trade debt incurred in 
or about l916. There were various pro- 
ceedings in connexion with the debt and 
finally the suit from which the present 
proceedings arose was brought in the year 
1922. A decree was obtained in the year 
1926 and the decree was transferred to 
the Court at Jalgaon in 19:8. No por- 
tion of the decretal amount appears to have 
been realised so fsr. Taking these circum- 
Biances into account as was done in Bal- 


krish 'a v. Sarupchand ^9), the present 
case does not appear to be a case in which 
the discretion of granting instalments 
should in any case be exercised, 

I would, therefore, maintain the order 
of the learned First Class Subordinate 
Judge refusing to grant instalments and 
dismiss the appeal with costs. 


i. Appeal diamisaed. 

(9) 95 Ind. Cas. 1017; A. I. R. 1926 Bom. 319. 
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ALLIBHAI MAHOMED AKUJI ahd 

OTSBKS— DSFlNOANrS— A pPBLLAMTS 

t eraua 

DADA ALLI ISAP and othsbs — 
Plaintiffs — Rbsponsbnts. 

Transfer of Property Act (IV of 1882)^ ss. 10 
— Agreement of sale prior to Transfer of Property Act 
— Creation of equitable interest in property — Rule of 
perpetuities -‘Restraint or alienation— Civil Procedure 
Code {Act V of 1008)^ s. 66, construction of— Agree- 
ment of sale from vendee of benamidar, validity of. 

Agreements for the sale of land entered into prior to 
the passing of Transfer of Property Act, were govern- 
ed by English Law and created an equitable interest 
in land and, therefore, were subject to the rule of per- 
petuities. llarkishandas v, Bai Dhanu (1), Dinkarrao 
Ganpatrao v. Narayan Vishwanath (2), London and 
South Westerri Railway Co, v. Gomm (8), Woodall v. 
Clifton and Maharaj Bahadur Singh v, Balchand 
(6), followed, (//laramudi V. Raghavulu (5), not follow- 
ed. Fakirji V. Bhagvatlal (7), distinguished, ^p. 510, 
col. 2.] 

Where an absolute transfer of property is effected 
and by a subsequent agreement executed on the same 
day the trasferee is restrained from parting with or 
disposing of that property to any person other than 
the transferor, the condition amounts to absolute res- 
triction on the right of transfer and is void. Asghari 
Begam v. Maula Baksh (8), followed, [p, 511, col, 2; p. 
512. col. 1.1 

Section 66, Oivil Procedure Code, has to be constru- 
ed strictly and appliei to a suit in which the cause of 
action is given by the benami purchase and not to a 
suit which ie based on a contract which is separate 
from the transfer. Balaram v. Naktu (9), distinguished* 
[p. 512, col. 1.] 
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8f co; d Appeal against a dccition of the 
Die u 1 C. Judge, Broach, in Appeal No. 40 of 
192n. 

Mr II. V Divaiia, for the Appellants, 

Mr K. N. Koyajee, for the Respondents. 

Judarment.—The facte of this appeal 
are peculiar, and were I not of the opinion 
that they are covered by authority I should 
have referred it to a Bench. 

The facts are simple, 1 he plaintiffs sued 
for specific performance of a contract of sale 
dated 14th May, 1874. The plaintiffs’ 
ancestor Ali leap wes the original owner of 
the land. One Kanchhod obtained a decree 
against him in 1871, and then in sale in 
execution the suit land was sold by auction 
and purchased by one Jibhai on 8ih 
October, i872. On 14th May, 1874, the said 
Jibhai sold the suit land to the grandfather 
of defendants Nos 1 to 3 and 5 to 10 and on 
the same day the vendee Akuji, defendants* 
grandfather executed a registered agree- 
ment in favour of Abhram by which he 
bound himself to sell the land to Abhram 
for Es. 461 at any time when the money was 
offered, and not to sell the land to any other 
person whatever. The plaintiffs’ case is that 
Jibhai was a mere benamidar for their 
ancestor Isap, the father of the person to 
whom the agreement was executed. And 
now after more than 50 years they sue for 
specific performance of the agreement. 
Both the Courts below have awarded the 
plaintiffs’ claim. Defendant No. 1 makes 
this second appeal, and four objections have 
been taken in appeal: viz., (1) that the 
agreement is incapable of specific perform* 
ance as it infringes the law of perpetuity, 
(2) the agreement which prohibits aliena* 
tion to anybody else is void, (3) Jibhai was a 
benamidar of the original creditor, and 
plaintiffs sue to enforce the agreement 
against the successor- in- title of the original 
purchaser, which is against s 66, Civil 
Procedure Code, and (4) the original agree- 
ment was witp a minor. (This has been 
given up). 

The most important ground is the first 
one. The agreement in question is before 
the Transfer of Property Act came into 
force. Under s. 54, Transfer of Property 
Act, a contract for sale does not of itself 
create any interest or charge on such 
property but it is contended that before the 
Transfer of Property Act came into force it 
was held that English Law applied to agree- 
ments. and they created an equitable interest 
in land, and, therefore, were subject to the 
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law of perpetuities, and reference is made to 
Ilarkisandaa v. Bai Dhanu (1) That case 
refers to the case of Dinkarrao Giapitrao v. 
Narayan Vishwanath (J) in which it was 
held, in dealing with a contract of 1878, 
that prior to the Transfer of Property Act a 
contract for the sale of immovable property 
created an equitable interest in the property 
and made the purchaser the owner in equity, 
and consequently the English decisions like 
London and South-Western Railway Co. v. 
Gomm (3) would apply, and it was not, there- 
fore, really necessary in that case to decide 
the question whether the law would be the 
same in cases governed by the Transfer of 
Property Act. On reference to Dinkarrao' s 
cast (2), I am of opinion that the present 
case is clearly governed by it In that case 
by a sale-deed of 1878 the vendor conveyed 
to the purchaser a plot of land forming part 
of a larger piece of land, and the vendor 
covenanted that: 

“In case you or your heirs have to sell the said plot, 
the same is to be sold back to me for the above-men- 
tioned value. It is not to be sold to any other person. 
In case you are informed in writing that I or my heirs 
or vahivatdars or donees from me are not going to 
purchase it, then only you can sell it to another person 
if you like.” 

It was held that the covenants in question 
were void as offending against the principle 
underlying the rule against perpetuities, 
relying on London and South-Western 
Railway Co. v. Gomm (3), and the other 
cases quoted there. It is described in the 
judgment as a contract creating a right of 
pre-emption which cannot be specifically 
enforced until tiie proper occasion arises in 
the future, aud it was held by Maoleod, 0. 
J., that such contracts, though not creating 
an interest in land either equitable or 
executory under s. 54, Transfer of Property 
Act, do create rights which are capable of 
being enforced with regard to the land in 
certaiu circumstances against third parties, 
and the rule of perpetuities made applicable 
to this country by s. 14, Transfer of 
Property Act, applies to this class of 
contracts, and it was held by Kanga, J., 
that prior to the Transfer of Property Act 
the law assumed in lilus. (a), s. 13, 
Specific Relief Act, that a contract for the 
sale of immovable property created an 


(1) 98 Ind. Cas. 634; A. I. R, 1926 Bom. 497; 50 B. 
566; 28 Bom. L. R. 954 (F. B.). 

(2) 82 lad, Oas. 628; A. I. R. 1922 Bom. 84; 47 B. 
191; 24 Bom. L. R. 449. 

(3) (1882) 20 Oh. D. 562; 51 L. J. Oh. 530; 46 L. T, 449; 
30 W. R. 620. 
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equitable intereat io the property and made 
the pnrehaeer the owner in equity, was the 
law in India, and he goes on to say (page 
215*): 

“Now we have before us an agreement made in 1878 
to convey an immovable property upon the happening 
of an event which might occur at a more remote period 
than the lives in being and 18 years afterwards. It is 
an agreement creating under the law prior to the 
Transfer of Property Act an equitable interest in 
immovable property which would be void as infring- 
ing the rule against perpetuities”: London and South- 
Western Railway Co. V. Gomm (3) and Woodall v. 
Clifton (4).” 

1 am unable to eee ai,y distinction 
between that case and the present oaee. In 
the present case we have an agreement 
which gives to one of the parties to it the 
right of pre-empticn which might not arise 
until long after the period contemplated by 
the law of perpetuitiee, and is as a matter 
of fact now attempted to be enforced after 
an interval of 51 years The learned 
Advocate for the respondents admitted that 
he was not able to distinguish that case on 
any plain baeie, but contended that a 
different view has been taken by the Madras 
High Court in C/iararnndi V. Raghavulu (5). 
lam, however, bound to fellow tie ruling of 
the Divisional Bench of this Court and it is 
not for me to say whether the view taken by 
the Madras High Court is correct or that 
taken by this High Court There is 
moreover a case of the Privy Council in 
Maharaj Bahadur Singh v. Balchand (fi) 
which leads to the same conclusion. There 
an agreement had been made batwoen a 
Maharaj and a Jain Society that if the 
Society should require a site for the erection 
of a temple thereon, he and his heirs would 
grant a site free of cost. The proprietor 
afterwards alienated the whole hill, 
Subsequently the Society sued the alienees 
for possession of a site defined by boundar- 
ies, alleging notice to the proprietor requir- 
ing that site and that they had taken 
possession but had been dispossessed. It 
was held that the action failed because the 
agreement conferred cn the Society no 
present estate or interest in the site, and 
was unenforceable as a covenant since it did 
not run with the land and infringed the 
rule against perpetuities It has been 
argued by the learned Advocate for the 
respondents that that was a suit against an 

(4) (1905) 2 Oh. 257; 74 L. J. Oh. 555; 93 L. T. 257; 
54 W. R. 7; 21 T. L. E. 581 

(5) 28 Ind. Oae. 871; 39 M. 462; 28 M. L. J. 471; 16 
M. L. T. 76; (1915) M. W. N. 596. 

(6) 61 Ind. Oas. 702; A. I. R. 1927 P. 0. 165; 6 Pat. L. 
J. 163; 48 I. A. 376; (1921) M. W. N. 157; 2 P. L. T. 131; 
|5^C-pW^N. 770; 3 U. P. L. R. (P. 0.) 29; 14 L. W. 
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alienee from the person who originelly 
entered into the contract but that is not the 
sole ground of the decision. Their Lord- 
ships say (at page 380 of 461 A.) that the 
covenant dees not, and cannot, run with the 
land, and therefore was not capable of 
enforcement. But their Lordships also hold 
(page 380 of 46 I. A): 

“Furthar if the case be regarded in another light — 
namely, an agreement to grant in the future whatever 
hand might be selected as a site fora temple— as the 
only interest created would be one to take effect by 
entry at a later date, and as this date is uncertain, the 
provision is obviously bad as offending the rule 
against perpetuities, for the interest would not then 
vest in prasenti, but would vest at the expiration of 
an indefinite time which might extend beyond the 
expiration of the proper period." 

In the present case the interest created is 
one which would take effect by the tender 
of the fixed price at a later date which is 
uncertain, the period being left entirely to 
the oplicn of Abbram or his heiis. The 
learned Advocate for the respondents also 
referred to Fakirji v. Bhagtatlal 
(J). That however was a case under 
the Registration Act, and does not 
in my opinion, affect the principles which 
are laid down in the last lines of the 
Privy (Jouncil judgment in Maharaj 
Bahadur Singh v. Balchand (6) which I 
have just referred to. As a result, I must 
hold that the agreement is void as being 
against the principle of perpetuties, and 
that it cannot, therefore, be enforced. 

This is sufficient for the decision of 
the appeal. I will however refer briefly 
to the other two contentions which have 
been raised by the appellant, in case 
there is a Letters Patent appeal against 
this decision. It has been contended that 
the agreement is also bad inasmuch as 
it prohibits alienation except to the plaint- 
iffs and at a fixed price, and it, therefore, 
offends against the principle of s. 10, Trans- 
fer of Property Act, which provides that : 

“where property is transferred subject to a con- 
dition or limitation absolutely restraining the trans- 
feree or any person claiming under him from parting 
with or disposing of his interest in the property, 
the condition or limitation is void except in the 
ease of a lease where the condition is for the 
benefit of the lessor or those alaiming under him,” 
etc 

It tea been contended that the case is 
governed by Asghari Begam v. Maula Baksh 
(8), where it was held that where a deed 
of transfer at first absolutely transterred 
property to another, but by a subeequent 

(7) 119 Ind. Cas 793; A. I. R. 1929 Bom. 290; 31 
Bom. L. R, 494; Ind. Rul. (1929) Bom. 569. 

(8) 116 Ind. Cas. 90; A. I. R. 1929 All. 3S1; (1929) 
A. L. J. 515. 
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clause xubkes the clause subject to a ooa< 
diiicQ restrainiug the transferee from part- 
ing or disposing of that interest to any 
perron other than the transferor, the 
condition amounts to an absolute restriction 
cn the right of transfer and so is void. 
In the present case the transfer was by 
Jibhai the auction-purchaser to the defend- 
ant’s ancestor, and that transfer was 
without any condition, and it is contended 
that in the Allahabad case the clause pro- 
hibiting the transfer was in the deed. In 
the present case the prohibition of transfer 
is in a separate agreement made with a third 
person, i. e., Abhram. It is further con- 
tended on behalf of the appellant that the 
transfer by Jibhai and the agreement with 
Abhram which took place on the same day 
formed part of the same transaction, and 
are based on the fact of Jibhai being only 
a benamidar for Abhram who was the real 
owner of the land. The question of whe- 
ther this amounts to a restraint of aliena- 
tion within s. 10, Transfer of Property Act, 
which by the way was not in force at 
the time when this transaction was en- 
tered into, would depend on whether the 
agreement with Abhram is regarded as 
forming part of the same transaction as 
the sale by Jibhai. In my opinion they 
should be so regarded, and, therefore, 
under the ruling in the Allahabad case 
referred to above the restriction on alien- 
tion would be void under the principles of 
8. 10, Transfer of Property Act, although the 
Act itself was not in force at that time. It 
has been frequently held that the principles 
which underlie the Act were principles in 
existence before. 

The third objection is that the suit is 
barred by s, 6t>, Oivil Procedure Code, 
which lays down that : 

"No suit shall be maintained against any person 
claiming title under a purchase certified by the 
Court in such manner as may be prescribed on the 
ground that the purchase was made en behalf of the 
plaintiff or on behalf of somo one through whom the 
plaintiff claims". 

and it is contended that the present suit 
is based on the allegation in the plaint 
that Jibhai was merely a benamidar for 
the original owner Ali Isap whose descen- 
dant the plaintiff is. It is contended that 
that section has no application. The sec- 
tion has to be construed strictly. The pre- 
sent suit has nothing to do with the trans- 
fer by Jibhai to the defendants' ancestor, 
and the ruling iu Balaram v. ^alctu (tf) 


which was quoted by the learned Advocate 
for the appellant has no application inas- 
much as the suit in that case was directly 
based on a benami transaction. 1 am of 
opinion that as s. 66, Civil Procedure Code, 
has to be strictly construed, it will apply 
only to a suit in which the cause of action 
is given by the benami purchase and not 
to a suit like the present which is based 
on a contract which is separate from the 
transfer. The Court sale which was in the 
name of Jibhai had taken place some 
time before. If Ali leap had brought a 
suit to recover possession of the property 
against the present defendants’ ancestor 
on the ground that he was the person on 
whose behalf the purchase was made, 
s. 66 would apply, but not I think to a 
suit which is based on a different cause 
of action, i. e., a contract entered into 
between the defendants’ ancestor and 
the ancestor of the plaintiff even though 
the basis of that contract might be the 
benami nature of the original purchase at 
the Court sale. That however is a minor 
point in view of the opinion to which I 
have come on the question of perpetuity. 

As a result the decree of the lower Ap- 
pellate Court will be reversed and the suit 
dismissed with costs throughout. 


B L. Decree reversed. 


(9) 108 lad. Caa. 11; A. I. R. 1928 P. 0, 75; 24 N. 
L K. 59; 56 M. L, J 462; 47 0. L. J. 418; 30 Bom. 
L. R. 821; 27 L. W. 807 (P. 0 ). 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Oriminal Revision Application No. 88 
of 1S3'. 

June S'3,193i. 

Milne, J. 0. and At>T0N, A. J. 0. 

E MPB ROR— Applicant 
versus 

ABDULLAKHAN-Opponbnt. 

Bombay District Police Act (IV of 1890), s, SO (3 ) — 
Prosecution of Police Officer —Limitation— Applicabili- 
ty of rule of limitation to Crown prosecutions — *Act\ 
whether includes omissions— Under colour of duty\ 
meaning of — Criminal Procedure Code (Act V of 
1898), 8. 1^36— Jurisdiction of High Court where ap- 
plication lies to Sessions Court 

Although the High Court will not ordinarily enter- 
tain applications for revision under s. 436, Criminal 
Procedurs Code, when the Sessions Court has juris- 
diction to entertain them, the High Court may enter- 
tain them in special cases. When the application is 
connected with another application which has been 
made and which can be entertained only by the High 
Court, it may be entertained. Gullay v. Bakar Husain 

(1), Emperor r, Abdus Sobhan (3), Bipin Behari 
Mukerjiv. Emperor (5), Shafaqatullah v. Wali Ahmed 
Khan (2) and Bajirao v. Dadibhai (4j, referred to. 
[p.5l3,coL 2.J 

Section 80 (3), Bombay District Police Act, refers to 
all prosecutions, and covers a prosecution instituted 
by the Crown. Queen-Empress v. Murarji Gokalal (6), 
referred to. [ibid.] 

The word ‘act’ in s. 80 (3) should be taken as 
including omissions also. [p. 514, col. l.j 

Where a Police Officer is dealing with a complaint 
in his capacity as such his procedure would be under 
the colour of hia duty and authority though he had 
made up his mind from the beginning to hold no real 
investigation. Narayanllari v. Yeshwant Raoji(l) 
and Sivarama Krishna Ayyar v. Seshappa Naidu (8), 
followed, [p. 514, coL2.] 

The act for which protection is given by s. 80 f3) 
must be an act which appears to be done in the law- 
ful discharge of a duty or in the lawful exercise of an 
authority conferred by the Bombay District Police 
Act or other law for the time being in force. This 
would not include acts which are obviously offences 
and in no manner reconcilable with the duties or 
functions of a Magistrate or Police Officer such as 
bribery or extortion. Narayan Hari v. Yeshwant 
Raoji(7),Inre Mangapathi Naidu (10) and Emperor 
T. Khanchand (11), referred to. [p. 516, col. 2.] 

Applicatioa uader e. 436, OritniDal PrD- 
cedure Code, against an oider of the 
Huzui Deputy Collector and First Class 
Magistrate, Larkaua. 

Mr. C, U. Lobo, Public Prosecutor, for 
Sind, for the Crown. 

Mr. Lalehand Navalrai, for the Oppo- 
nent. 

Milne, J. C. — The opponent a Sub-In* 
speotor of Police was prosecuted under es, 
217,218,384 snd 466, Indian Penal Code. It 
was alleged that opponent did not record the 
first report when a complaint of theft was 
inii.de to him (s. 217), that he extorted money 
from the accused (8,384), that he forged 
doonmenta showing that no theft had been 
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committed (se, 218 and 466), The learned 
Magistrate held that the complaints under 
as. 217, 218 tnd 466 ware barred under s. 
80 (4) of the Bombay District Police Act 
1890, the prosecution not having been in- 
stituted within six months of the act com- 
plained of. The Orowa has applied in 
revision against that order. 

Opponent has objected at the outset that 
this application should have been made to 
the Sessions Court which has jurisdiction 
in the matter. He relies on Gullay v. 
Bokar Hutain 11). Shafaqatullah v. VVaZt 
Ahmed Khan (i). Emperor v. Abdus Sobhan 
(3>, Bajirao v Dadibhai (4), Bepin Bihari 
Maker ji v. Emperor (5); and a circular of 
this Court No A155U of 3rd August, 1927. 
But though it has been laid down that 
the High Court will uot ordinarily entertain 
such applications when the Sessions Court 
has jurisdiction to enterlsiu them, it has 
also been laid down that the High Court 
will do so in special cases. There is a 
special reason in this case. The oppon- 
ent has applied that the proceedings under 
8. 384 should be quashed. This is a matter 
which must come before the High Court 
and it is, therefore, expedient that both ap- 
plications should be heard together. 

The Public Prosecutor has on the merits 
of the application contended in the first 
place that s. 80 (3) has no application to a 
prosecution by the Crown. He admits that 
he has no authority to support his pro- 
position but he contends that it is absurd 
that a Police Officer who has been so clever 
as to escape detection for six months 
should on that account escape scot-free. 
I can find no warrant for the alleged dis- 
tinction between Grown cases and others : 
the contrary is laid down in Queen Empress 
V. Murarji Gokalal (6). Even if any distinc- 
tion could be drawn in respect of cases 
instituted by private complainants, it would 
be impossible to hold that s. 80 (4) applied 
only to the latter when there is absolutely 
nothing to show that any distinction was 
contemplated between various kinds of 
complaints. Section 80 (3) refers to all pro- 
secutions. The Public Prosecutor contends 
that a suit could be filed only by a private 
person: therefore, a prosecution also must 

(1 ) 28 A. 268; A. W. N. fl905) 279. 

(2) 30 A. 116; A, W. N. (1908) 25; 3 M. L. T. 124. 

(3) 2 Ind. Cas. 846; 36 0. 643; 13 0. W. N. 753; 10 
Or. L, J. 190. 

(4) 91 Ind. Oas. 247; 27 Cr. L. J.71; A. T.R 1926 
Nag. 285. 

(5) 45 lad. Oas. 397; 3P. L. Js 302; i P. L. VI. 327, 
18 Or. L. 9. 581. 

(6) 133.889. 
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be a private pereob. There doee not appear 
to be ar y reaecn wby the Grown ahould not 
eue one of its eeivents bat even if the 
Public Proaecutor’s contention were ecund, 
that a Euit contemplated by s. 80 (3) could 
be brought only by a private person, a 
prosecution could be instituted either by 
the Grown or by a private person. 1 hold, 
therefore, that s. 80 (3) covers a prosecution 
instituted by the Crown. The result may be 
unfortunate: it is not particularly so in 
this case, as one of the major charges 
stands. But the section is one which the 
Legislature might well amend. 

The second contention raised was that 
s. 80 (3) refers only to acts and not omis- 
sions: the context shows that the section 
does not apply to omissions. The offence 
under s. 217 is the alleged omission. It is 
true that the words "any omission,” do 
not go well with the words “under colour 
or in excess of any such duty or authority” 
as aforesaid. The acts of a Police Officer 
acting as such in respect of matters which 
fall within the scope of his duty or authori- 
ty are clearly covered by the section. 
There is then no ground for distinguish- 
ing between acts and omissions. The 
intention of s 80 (3) as expressed is to give 
protection even to the mala fide acts of a 
Police Officer acting as such if proceedings 
are not taken against him within six months: 
it would be unreasonable to held that his 
mala fide omissions aleo were not covered. 
We are not dealing with the case of an 
officer who refused to function as such: 
whether the omissions of an officer who so 
refused would be protected by s. 80 (3) is 
another question. But where the officer is 
functioning as such whether botia fide or 
mala fide and in the present case the officer 
was, It is clear, acting under colour of his 
office even if it was for the purpose of 
lurking the complaint, I would bold that 
the word "act” should be taken in its usual 
sense as including omissions. 

The learned Public Prosecutor has 
argued that the opponent did not record 
the first report which must be done before 
the investigation starts: there was, therefore, 
no investigation: the Sub-Inspector of 
Police was not acting as a Police Officer: 
he was not, therefore, acting under colour or 
in excess of bis duty or authority so as to 
get the benefit of s. 80 (3). On this ground 
Narayan Hari v. Yeihwant Raoji (7) is 
distinguished; the statements in that case 
were recorded in the course of an investiga- 

(7) 114 Ind. Cas. 246; 52 B. 832; 30 Bom. L. R. 1018; 
A. I. liom. 352; 30 Or. L. J. 278 (P. B.). 


tiou. It is clear that it was the Sub-Iu- 
pector’s duty to investigate the offence; he 
was ostensibly doing so: he went to the 
scene: the accused was secured; the stolen 
property was secured and a mashirnama 
made; documents were prepared showing 
that no offence had been committed. He 
was then acting under colour of his duty 
and authority; it may be that he was acting 
ma^a fide-, but as he was dealing with 
the complaint in his capacity of Sub- 
Inspector his procedure would have been 
under the colour of his duty and authority 
though he had made up bis mind from the 
beginning to hold no real investigation. 
It is clear that he recorded the alleged 
false statements of complainant in his 
official capacity: it was apparently to be 
part of his official record to show how the 
matter had ended. In an analogous case, 
Sivaramakrishna Ayyar v. Seshappa Naidu 
(9) it was held that a Judge, fabricating the 
record of a euit which was wholly false from 
beginning to end, was purporting to act in 
the discharge of his official duties. 

I am of opinion that the order of the 
learned Magistrate was correct and would 
dismiss the application No, 88 of 1931. 

The opponent has aleo applied in Grim- 
inal Revision No. 91 of 1931 that the pro- 
ceedings against him under s 384 should 
be quashed. He contends that the words 
"under colour of” mean “in relation to”: 
that the offence of extortion is alleged to 
have been committed in relation to the 
performance of his duty to investigate: and, 
therefore, the proceedings under s. 384 are 
barred under s. 80 (3). 

The Sub Inspector relies on the ruling 
Queen Empress -v, Sadanund Doss (9) under s. 
170 Indian Penal Oode, A person pretending 
to be a Police Officer reprimanded some 
villagers on account of the state of the roads 
in the vicinity and obtained some money 
from them: it was held that the act com- 
mitted bad some relation to the office which 
he pretended to hold. The pretended 
Police Officer was able to commit the off- 
ence under colour of the office which he had 
assumed. The question whether the office 
assumed would have entitled the holder to 
do the act complained of or whether any 
one was under that impression was not 
material in that case. The words “under 
colour of such office” in s. 170 connote 
two things; the false personation and 

(8) 115 Ind. Cas. 248; 52 M. 347; 29 L. W. 17; (1929) 
M. W. N. 53; A. I. R. 1929 Mad. 172; 30 Or. L. J. 
396:56 M. L.J 263. 

(9) 2 W. R. 29. 
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the act which coaid not bare been done 
without the false personation. But in the 
present case the question whether the 
act complained of could be or was attri- 
buted to any duty or authority of the Pol'ce 
Officer is material. Both sides however 
knew that the Sub-Inspector of Police had 
no authority, nor was it his duty to commit 
extortion.- both knew that he was com- 
mitting an offence. 

The applicant has relied on certain 
rulings under s 1'.'7 of the Oriminal Pro- 
cedure Code. The wording both of the 
old and the amended section is differdnt 
from the wording of s. 80 (3). In In re 
Mangapathi Naidu (10) it was held that 
where a Village Magistrate uses his authori- 
ty and position to obtain a bribe: sanction 
was necessary for his prosecution, he was 
in the words of the old section a public 
servant accused as such public servant of 
an offence.- C/. also Emperor v. Khanchand 
(11). Under the amended section the ques- 
tion whether an offence arising out of abuse 
of ofiScial position by an act not purporting 
to be official requires sanction is dis- 
puted: e.g , & Municipal President threaten- 
ing injury to the property of a voter to 
influence his vots or criminal breach of 
trust by an Official Liquidator But it 
would hardly have been contended that 
the public servant demanded the bribe 
or committed the other offences stated 
under the colour of any duty or authority. 
That is the wording of s. 80 (3) and it 
would be absurd to contend that the 
alleged extortion was committed under the 
colour of any duty or authority. 

The present case is on all fours with the 
case reported as Narayan Hari v, Fea/i- 
want Raoji (7); there the investigating 
police officers were alleged to have as- 
saulted certain persons in the course of their 
investigation. 

I would, therefore, dismiss the Applica- 
tion No. 01 of 1031. 

Aston, A. J. G. — This is an application 
made by the Public Prosecutor under s. 
438, Oriminal Procedure Code, for the 
revision of an order of the learned First 
Glass Magistrate, Saddar Station, Larkana, 
dated 1st May, 1931, dismissing the com- 
plaint against the accused under ss. 217, 
218 and 468, Indian Penal Oode. The ac- 
cused has also made an application under 
g. 439, Oriminal Procedure Oode, for the 
revision of the learned Magistrate's order, 

(10) 2 Weir 221. 

(11) 72 Ind. Oae. 523; A. I. R. 1922 Lah. 337; 24 Or. 
Id, J, 411. 
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of the same date, that he would enquire 
into the alleged offence under s. 384, Indian 
Penal Oode. 

The facts briefly are that on the 18th 
March, 193J, a complaint was filed by 
Qokaldas Wadhumal Deputy Superinten- 
dent of Police against the accused, who^ is 
Sub-Inspector of Police charging him with 
having intentionally omitted to record the 
first report of a theft made to him on 28th 
July, 1930, by one Qhulam Rasul, with 
having extorted Rs. 64 from Pheruma’, the 
person accused, through his brother 
GDvind, with having forged a statement, 
purporting to be that of Qhulam Rasul, 
showing that no theft was committed, and 
with having destroyed a mashiruama pre- 
pared by a Policeman, whom he had sent 
to investigate. The learned Magistrate 
issued process under ss. 217, 218, 384 and 
466 of the Indian Penal Oode. It was con- 
tended at the trial that no prosecution 
could be entertained or continued against 
the accused by reason of s. 80 (3) of the 
Bombay District Police Act IV of 1890, 
since the complaint was filed more than 
six months after the acts complained of. 
The learned Magistrate upheld the con- 
tention and dismissed the complaint with 
regard to ss 217, 218 and 466, Indian Penal 
Oode. He disallowed the contention with 
regard to the alleged offence under s. 384, 
Indian Penal Oode and decided to proceed 
with the enquiry into that alleged offence. 

With regard to the application filed by 
the learned Public Prosecutor a prelimin- 
ary objection has been raised by the defence 
that since s. 436, Oriminal Procedure Oode, 
gives concurrent jurisdiction to the Sessions 
Judge and District Magistrate and no ap- 
plication has been made to the Sessions 
Judge the High Oourt will not entertain 
it. Reliance is placed on Gullay y. Bakar 
Hussain (1), Shafaqatullah v. Wali Ahmad 
Khan (2), Emperor v. Abdus Sobhan (3), 
Bajirao v, Dadibhai (4) and to the Oircular 
issued by this Oourt, dated 3rd August, 
1927. It is a recognized rule of practice, no 
doubt, that failure on the part of an ap- 
plicant to submit his application to a 
lower Oourt having concurrent jurisdic- 
tion will operate as a bar to the application 
being entertained by the High Oourt, see 
Mitra 7th Edition page 1135. Where how- 
ever an application has been admitted by 
the High Oourt, even ex parte, there is 
uothing to prevent the High Oourt from 
disposing of it on the merits even though 
uo petition has been made to the Sessions 
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Judge Emperot v. Mansur Husain (12), 
Abdul Matlcb v. Nanda Lai Khatel (13), eo 
too where special circumstaDces exist. In 
the present case it will be necessary for the 
determination of the accused’s application 
under 8.439, Oriminal Procedure Code, to 
consider the validity of the learned Magis- 
trate’s order with regard to the alleged 
oJence under s. 384, Indian Penal Code and 
the principles of law applicable to the 
facts complained will have to be considered. 
There will be no saving of time in referring 
the applicant to a Sessions Judge with 
regard to his application under s. 436 and 
a rule has been granted. We have decided 
in the special circumstances of this case 
to dispose of this application ourselves on 
the merits. 

It is contended by the learned Public 
Prosecutor that s. 80 (3) of the Bombay 
District Police Act has no application to 
prosecutions instituted by the Grown and 
that its object is to protect public servants 
from stale prosecutions by members of the 
public. In support of this contention, 
reliance is placed on language in s. 80 (3) 
having reference to suits and to the alleg> 
ed absence of other instances of limitation, 
against the Grown. The doctrine "nullum 
tempus oceurit regi", however, has been 
largely qualified by the legislature in 
modern times, see Broom’s Legal Msximp, 
3rd Edition, page 62 and the words iu 
“ in any case of the alleged ofFence the 
prosecution shall not be entertained” seem 
to me wide enough to cover not only com- 
plaints filed by private individuals, but also 
complaints filed by the Police or by a Public 
Prosecutor under instructions from a Local 
Government. It is suggested that it could 
never have been the intention of the legis- 
lature to give eo wide a protection to the 
public servants referred to in s, 80 (3) and 
that unless the protection is limited to 
private complaints a public servant has 
only to conceal a crime for six months to 
be immune. A reference to the Bombay 
District Police Act however shows that 
B. 80 (3) does not provide a six months 

S eriod of limitation for the prosecution of 
[agistrates, Police OfiScers and certain 
other persons actiug under their orders 
with regard to all cffences. The object of 
the section was to protect Magistrates, 
Police OfiScers and others from stale pro- 
seoutioDS, based on the fact, that some 

(12) .')0 Ind. Oas. 827; 4l A. 587; 20 Cr. L. J 347- 
lU. P.L. R. (A.) 45; 17 A.L. J. 800 

(13) 77 Ind. Cas. 990; 50 C. 423; A I. 1? 1923 Cal 
674; 25 Cr. L. J. 526. 
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duty imposed or authority conferred by a 
provision of the Bombay District Police 
Act or by some rule or order or direction 
lawfully ncade or given thereunder had 
been neglected or misused whether such 
neglect or misuse was bona fide or mala 
fide. The section provides that the offence or 
wrong must be “under colour or in excess 
of a duty imposed or authority conferred 
by the Act” and this by virtue of s. 51 of 
the Bombay District Police Act includes 
duties imposed by other laws for the time 
being in force, eee Narayan Hari v. Yesh- 
want Raoijil). But since the offence must 
be “ under colour or in excess of a duty 
or authority, ” the act for which protection 
is given by s. fcO (3) must be an act which 
appears to be done in the lawful discharge 
of a duty or in the lawful exercise of an 
authority conferred by the Bombay Dis- 
trict Police Act or other law for the time 
being in force. This would not include 
acts which are obviously offences and in no 
manner reconcilable with the duties or 
functions of a Magistrate or Police Officer, 
such as an unprovoked assault: see Narayan 
Hari v. Yeshwant Raoji (7), though the 
language might protect a Police Officer 
who had used excsssive force in making 
a lawful arrest. It is suggested on behalf 
of the accused that the charge if any with 
regard to the sum of Re. 64 should be under 
s. 161, Indian Penal Code, and not under s, 
384 Indian Penal Code. But neither of 
these offences seem to me to come within 
the protection provided by s. 80 (3) of the 
Bombay District Police Act. The taking of 
bribes is no more reconcilable with the 
duties or functions of a Police Sub-Inspector 
than the extortion of money. Neither could 
in my opinion be regarded as an act com- 
mitted under colour of a duty or authority. 
A number of cases have been cited having 
reference to sections differently worded in 
the Indian Codes. Such cases have re- 
ference to an entirely different class of 
offence and provide protection of a different 
character. We cannot properly be guided 
by them in arriving at the meaning of s. 
80 (3) of the Bombay District Police Act. 
Nor can we be guided by English authori- 
ties on different expressions in English 
Statutes: see Bhagehand Dagdusa Gujrathi 
V. Secretary of State for India (14) cited by 
Fawcett, J , in Narayan Bari v. Yeshwant 
Raoji (7). The word “acts” under the 

(14) 104 Ind. Cas 257; 51 B. 72.'!; 53 M. L J. 81; A. 
I. R. 1927 P U. 176; 25 A. L. J. 641; 29 Bom. L. R. 
1227; (1927) W, W. N. 561; 46 O. L. J. 76; 1 Luck. Om. 
291: 32 C. \V. N. 61, 26 L, W. 809; 54 I. A. 338 
(P. 0.). 
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Bombay General Olausea Act include 
omisaiona where each inclusion is not re* 
puirnant to the worda in the context. 

At first sight the expression ' an omission 
under colour of a duty or authority” seems 
perhaps incongruous, but a little reflection 
shows that an omission to act might well 
be under colour of a duty. If a complaint, 
for instance, were made to a Police Officer 
for a non- cognizable ofience, it would be 
his duty to refrain from taking cognizance, 
and if a Police Officer, while ostensibly 
acting in the discharge of his duties as 
such, is guilty of illegal omissions, s 80 (3) 
of the Bombay District Police Act read 
with the Bombay General Clauses Act 
would, in my opinion, protect him against 
stale prosecutions instituted more than six 
months after the alleged omissions. For 
the reasons above mentioned I am of opinion 
that the learned Magistrate rightly decided 
that the alleged offences under ss. 217, 218 
and 466, Indian Penal Oode, were covered 
by 8. 8U (3) of the Bombay District Police 
Act and that it was his duty to proceed 
with the enquiry into the alleged offence 
under s. 384, Indian Penal Code. 

I would, therefore, dismiss both applica- 
tions for revision. 

N. K. & i. Applications dismissid. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Suit JSo. 127 of 1930. 

May 13, 1931. 

Aston, A. J. O. 
RADHAKiSHEN-Pliintiff 
versus 

SEORBrARY op STATB-Dbfsndant. 

Minor— Guardian investing moneys in his own firm 
— Insolvency of firm — Liability of guardians estate — 
Negligence— Contributor y negligence — Apportionment 
of liability — Crown — Liability for acts of servants— 
Court losing security bond — Liability of Secretary of 
State. 

Where the defendant’s negligence is the primary 
and substantial cause of the damage sustained by 
the plaintiff, he will be responsible for the whole 
damage, though it may have been increased by the 
wrongful conduct of a third person or though there 
may have been negligence on the part of smch third 
person which jointly with the defendant's negligence 
80 caused the damage. The same rule applies where 
the negligence is that of a person for whom the 
defendant is liable [p, 519, col. 2.] 

Where the guardian of the property of a minor 
deposited the minor’s money m his own firm and 
omitted to give proper accounts and subsequently, 
after the death of the guardian, the firm was adjudicat- 
ed insolvent owing to the speculation of other per- 
sons; 
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Held, that as the omission of the guardian to invest 
the minor a property in trustee securities as directed 
by 8. 20, Trusts Act, 1882, and the omission to fil 
proper accounts was the main cause of the loss caused 
to the minor, both the guardi»in and his surety were 
liable for the loss sustained by the minor. Colhna 
V Middle Level Commissioners (3) and Burrows r. 
March Gas and Coke Co. (5), relied on. [ibid.] 

So far as torts committed by the servants of the 
Secretary of State in the conduct of undertakings 
which might be carried on by private persons are con- 
cern^, exemption from liability cannot be pleaded by 
the Secretary of State, But the Secretary of State 
will not be liable for torts committed by Government 
servants while performing acts done in the exercise 
of powers which are usually termed sovereign, [p. 
S-'J.col. 2J , , 

Where the security bond executed by the guardian 
of the property of a minor and deposited in the 
Judicial Commissioner’s OCdce was lost dus to the 
negligence of the office and a suit was brought by the 
minor after attaining majority against the Secretary 
of State for damages caused owing to the negligence 
of defendant’s servants : 

Held, that though the plaintiff had sustained loss as 
he was prevented from taking action against the 
surety, the fact relied on only constituted damnum 
sine injuria [p. 519, col. l.J 

Held, further, that as no appreciable benefit accrued 
to the Revenue of the Government by the taking of 
the surety bond and the transaction was not one out 
of which profit could be derived, the transaction wa» 
not such in which the old East India Company might 
have been sued and plaintiff had no cause of action 
against the Secretary of State. Jehangir Cursetjiv. 
Secretary of State {22), Shivabhajan v. Secretary of 
State for India (19), Secretary of State v. Moment (20) 
and Mathradas Ramchand v. Secretary of State (21), 
relied on. Other cases referred to. [p. 522, col. 2.] 

Mr. Kimatrai Bhojraj^ for the Plaiatiff. 

Mr. C. M. Lo6o, for the Defendant. 

Judgrinent* — This is a suit filed by the 
plaintiii . .ccovera sum of Rs. 23,600 from 
the Secretary of State as damages for the 
negligence of the defendant’s aervants in 
losing a security bond executed in this Court 
for a sum of Rs, 28,600 The facts in the suit 
are virtually admitted, On the 13th of 
March, 1915, one Ohaugomal Kuahaldae 
applied t ) be appointed guardian of the 
property of the plaintiffs who were both 
minors. His application was granted on 
theconditi m that he mortgaged his im- 
moveable property. This order was varied 
by this Court in appeal and Ohaugomal was 
ordered to give ordinary security, the Diet* 
lie!) Judge, Hyderabad fixing the security 
at Rs. 29,600 Ohaugomal being a reei lent 
of Karachi applied for permission to enter 
into the bond at Karachi in this Court and 
his applies’, im was granted. The security 
bond was taken and on the 8th of August, 
1916 the Registrar of this Court iuformed 
the District Judge, Hyderabad that the 
security bond had been taken Ohaugomal 
thereafter deposited the money in hii owq 
firm of Messrs. KushaldasMangatram, 
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firm in those dajs was in a very fiourishing 
condition; it bad 17immoyeable properties 
and was a firm of good standing. In 1918 
Ohangomal died. The first plaintiff on at- 
taining majority applied to the District 
Judge, Hyderabad to call on the legal re* 
presentativesto render accounts and hand 
over property. In the application it was 
also mentioned that action would have to 
be taken against the surety and for this 
purpose application was made that a search 
should be made for the bond. On the 14th 
of June, 1927, an application was made to 
declare the firm of Messrs. Kusbaldas 
Mangatram insolvents; On the 27th of 
June, 1927, the District Judge, Hyderabad, 
requested the Registrar of this Oourt to send 
him the security bond ; on the 15th of July 
the Registrar replied that it was mis- 
sing. On the 3rd of August, 1927, the 
firm of Kusbaldas Mangatram was adjudi- 
cated insolvents. On the 22Dd of Septem- 
ber, 1928, the plaintiff’s Pleader asked the 
District Judge, Hyderabad to move the 
Judicial Oommis 8 loner to have a thorough 
search made. In January, 1929, plaintiff 
No. 1 asked the Registrar to make a 
thorough search but the bond was net 
found. On the 27th of June, 1927, an appli- 
cation had also been made by the plaintiffs 
to the District Judge, Hyderabad to assign 
the bond for proper action being taken 
against the surety and the order of the 
learned District Judge was “surety bond to 
be called for". The Official Assignee investi- 
gated the claim of the plaintiffs and found 
that a sum of Rs. 38,477 was due to them. 
Interest besioes has become due on the 
amount. The Official Assignee has declared 
a dividend of one anna and eleven pies in a 
rupee and he has deposed to the fact that 
taking the most favourable view another 
dividend of one anna six pies may be declared 

The following issues were raised, 

1. Did the deceased Ohangomal Kusbal- 
das fail to render any accounts to the Court 
of the estate of the minors? 

2. Did the deceased Ohangomal Kusbal- 
das in contravention of any provisions of 
law deposit the amount, if any due to the 
minors with the firm of Kusbaldas Mangat- 
ram? 

3. Did the plaintiff No. 1 apply to the 
District Oourt, Hyderabad as stated in para. 
8 of the plaint and did the firmofKushal- 
das Mangatram become insolvent before 
anything could bo done? 

4. What amount, if any, is due by the 
firm of Khushaldas Mangatram' to the 
minors ? 


138 L 0. 

5. Has the security bond been lost owing 
to any negligence of the office of the Court 
of the Judicial Oommissioner of Sind ? 

6. Are the plaintiffs prevented from re- 
covering any amount from the surety ? 

7. Is the defendant liable to the plaint- 
iffs for the amount of surety bond or any 
part thereof ? 

8. Is the suit in time ? 

9. Is the suit premature for reasons 
given in pars. 13 of the written state- 
ment? 

10. Is the suit maintainable for reasons 
given in para. 14 of written statement ? 

11. Have the plaintiffs any right to sue 
for reasons given in paras. 14 and 15 of the 
written statement? 

12. Is the defendant liable for the negli- 
gence, if any, of the Court of the Judicial 
Oommissioner of Sind ? 

13. Can the present suit for damages lie 
against the defendant ? 

14. Are the legal representatives of the 
deceased Ohangomal liable for any loss 
occasioned to the plaintiff and not the 
defendant for reasons given in para, 17 of 
written statement ? 

15. General. 

My findings on the issues are as fol- 
lows; — 

Issue No, 1. In the affirmative. 

Isiue No. 2, In the affirmative. 

Issue No, 3. In the affirmative. 

Issue No. U- A sum of Ks. 38,477 has been 
proved as due by the firm of Kushaldas 
Mangatram to the minors. Interest is pay- 
able on this amount and at present a 
dividend of one anna and eleven pies in the 
rupee has been declared. 

Issue No 5. In the affirmative. 

Issue No. 6. In the affirmative. 

Issue No 7. In the negative. 

Issue No. 8. In the affirmative. 

Issue No 9. In the negative. 

Issue No. 10. The suit is not necessarily 
premature, because the bond v as not as- 
signed, for the suit is for compensation for 
the damage sustained by the loss of the 
bond, through the negligence of defendant's 
servants. Its decisicn depends on whether 
the negligent act amounted to a breach of 
duty towards the plaintiffs themselves, 
independent of contract, and if so whe- 
ther defendant is liable. 

Issue No. 11. Same as No. 10. 

Issue No 12. In the negative. 

Issue No. 13. Jn the negative. 

Issue No. l\. Defendant is not liable. 
The surety was liable. 

In dealing with the issues the learned 
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Government Pleader has not pressed IsEue 
No. 1 which is covered by Ei. 8, nor has 
he pressed Issue No. 2 The fact that the 
money remained in the firm of Ohangomal 
was admitted in para. 17 of the written 
statement. The Government Pleader has 
not pressed Issue No. 3 which is proved 
by the certified copies which have been put 
in by the plaintiffs. A.9 regards Issue No. 
4 it is not disputed by the defendant that 
plaintiff has proved that a sum of Rs. 3'i,477 
was established to be due by the insolvent 
firm of Kushaldas Mangatram to the minors. 
Issue No. 5 was contested by the defendant. 
It was contended that no negligence was 
proved in the office of the Court of the 
judicial Commissioner. It seems to me, 
however, that there was undoubtedly an 
omission to exercise ordinary care with 
regard to the surety bond. Not a trace of 
the bond is to be found, not a trace of any 
entry in any record or register relating to 
the bond. Had the bond been forwarded to 
the District Judge, Hyderabad as suggested 
by the defence a reference to it would 
have been made in the letter dated 8th of 
August, 1916, as being forwarded, but the 
District Judge was merely informed by the 
Registrar of this Court that the bond had 
been taken. The eecurity bond was a valu* 
able document ; there was no occasion for its 
destruction, for the Court Rules provide 
for the destruction of only useless records. 
With regard to Ta ue No 6 it is clear that 
the loss of the bond has prevented the 
plaintiSs from taking action against the 
Bure'y. The evidence shows that the 
plaintiSs did not know who the surety was. 
The defendant’s Pleader does not press Issue 
No. 8. The decisim of their Lordships of 
the Privy Council in Jawahir Singh v. 
Udai Parkash (1) is in plaintiSs’ favour. 

I will now deal with Issues Noe. 9, 10, 11 
and 14 together. The contention of the 
defence that the suit is prematura because 
the plaintifi took no steps to ask the Dist- 
rict Judge to assign the bond under B. 1:5 
of the Guardiano and Wards Act, appears to 
be duo to a misapprehension, for the applica- 
tion made on June 27, iii27, has been put 
in, I think it is clear that from the point of 
view of contract, plaintiff would have no 
cause of action for the loss of the bond 
damnum might have been occasioned to the 
plaintiffs but the injuria was with the 
Judge It is to be remembered ia this coc- 

(1) 93 Ind. Cas. 216; 48 A. 152; 21 A. L. J. 97; A. 
I. R. 1926 P. C, 16; (1926) M. W. N. 197; 50 M. L. J. 
314; 3 0 W. N. 365; 43 0. L. J. 374; 30 0. W. N.698; 
28 Bom. L. R. 851; 53 I. A. 36 (P. 0.). 


nestion that the bond prior to assignment 
enures to the benefit of the Judge. See s. 
34, Guardians and Wards Act VlII of 1890. 
Plaintiffs, however, contend that they have 
suffered loss on account of the negligence 
of the defendant’s servants in keeping the 
bond. On behalf of the defendant it is 
urged that since the firm of Khushaldas 
Mangatram became insolvent after the death 
of the guardian and surety was not 
liable and hence no damage was caused to 
the plaintiffs by the loss of the bond. It has 
been pointed out in Mayne on Damages 
that even before the case of the •Bernina' 
(Mills V. Armstrong) (2), it was settled law 
that where the defendant’s negligence ia 
the primary and substantial cause of the 
damage sustained by the plaintiff, he will 
be responsible for the whole damage 
though it may have been increased by the 
wrongful conduct of a third person or 
though there may have been negligence on 
the part of such third person which jointly 
with the defendant’s negligence so caused 
the| damage: Callins v. Middle Level Com- 
missioners (Z). The same rule applies where 
the negligence is that of a person foi 
whom the defendant ia liable. In a case 
where the defendant contracted to supply 
gas fittings in the plaintiff’s house and the 
fittings ware so defective that the gat 
escaped and a servant negligently brought 
in alighted candle, on which an explosion 
took place, it was held that the defendants 
were liable, whether the person who intro 
duced i ... .^.ie was plaintiff's servant or 

not: Burrows v. March Gas and Coke Co. (t), 
Similarly where a District Oouncil employed 
a contractor to construct a sewer and in 
the construction the contractor injured a 
gas main from which the gas escaped into 
an adjoining house and caused an explosion 
it was held that the District Oouncil was 
liable for the result as their primary duty 
to the public was so to construct the sewer 
that no injury would ensue. See Mayne 
on Damages, page 71. In the present case 
I am of opinion that the omission of the 
guardian Ohangomal to invest the minors' 
property in trustee securities as directed 
by 8. 2o of the Trusts Act, 18 i2, and the 
omission of the guardian to file proper ac- 
counts was the main cause of the loss caused 
to the minors. No doubt the action of 
other persons speculating in sugar partly 
cau-ed the loss, but on the strength of the 

(2) (1913) A. 0. 1 

(.{) (1869) 4 0. P. 279; 20 L. T. 442; 17 W. R. 929 
38 L. J. 0. P. 236. 

(4^(1872) 7 Ex. 96; 41 L. J. Ex. 46; 26 L, T. 318; 2( 
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OBses to which I have referred 1 am of opin- 
ion that the guardian and his surety would 
be liable for the whole loss sustained by the 
minors. The question, however, arises: 
Oan the defendant be rendered liable for 
negligence displayed in the Judicial Oom- 
missioner's ofBce in losing the surety bond? 
It has been held that if “il'' breaks his con- 
tract with B., C. a third party, cannot sue 
him^ on the contract for any harm resulting 
to himself, but he may sue him if he has 
suffered damage for some wrongful or neg- 
ligent act which amounts to a breach of 
doty towards himself independently of the 
contract, A Bailway Company owes a 
duty to its passengers; whether the pas- 
senger who has been injured purchased a 
ticket or had it purchased for him or was 
allowed to ride gratuitously. Similarly a 
gas fitter who did his work negligently 
was liable for damages suffered by a per- 
son w^o was injured by an explosion but 
who vfas a stranger to the contract. Lopes, 
J. there said. 

“I think the plaintifi'e right of action is founded 
on a duty wkich 1 believe attaches in every case where 
a person is using or dealing with a highly dangerous 
thing, which, unless managed with the greatest care, 
is calculated to cause injury to bystanders.” 

See Parry v. Smith (5). In the case of 
Heaven v. Pender (6), Brett, M. R laid down 
the seneral proprsition that, 

“Whenever one person is by circumstances placed 
in such a TOsition with regard to another that every 
one of ordinary sense who did think would at once 
recognise that if he did use ordinary care and skill 
in his conduct with regard to those circumstancss, he 
would cause danger of injury to the person or prop- 
erty of the other, a duty arises to use ordinary care 
and skill to avoid such danger.’’ 

Ootton and Bowen, L. JJ., however’ 
declined to adopt this proposition but rest- 
ed the defendant's liability on the obliga- 
tion of the dock-owner to take reasonable 
care that the appliances provided in the 
dock were in a fit state to be used. In the 
present case it cannot be said that the 
seourity bonds are highly dangerous 
objects iuvolviug special care, nor oan it be 
reasonably alleged, in roy opinion, that 
there is an invitation to members of the 
public to come to the Court and deposit 
seourity bonds and that care would be taken 
of such bonds. In the present caee the 
bond was a bond taken by the Court itself. 
1 am of opinion, that the facts relied on by 
the plaintiffs, as regards the loss of the 
bond, constitute damnvm sine injuria. 

(5) (1879) 4 C. P. D. 325; 48 L. J. 0." P.731; 41 L. T. 
93; 27 W, R. 801. 

(6) '.1884) 11 Q. B. D. 503 at p.508; 52 'L. J. Q. B. 
702; 49 L, T. 357; 47 J. P. 709. 
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With regard to Issues Nos. 7, 12 and 13 
the case seems to me even more clear. 
The liability of the Secretary of State for 
acta of his servants was provided for by 
the Qoverament of India Act, 1858, 21 and 
22 Vic. Chap 106 which enacted that the 
Secretary of State might sue and be sued 
in India and in England by the name of 
the Secretary of State in Council as a body 
corporate and that all persons and bodies 
politic might have and take the same 
suits, remedies and proceedings, legally 
and equitably against him as they would 
have done against the East India Company. 
In Peninsular & Oriental Steam Navi- 
gation Co. V. Secretary of State for 
India (7), where the plaintiff was injured by 
the negligence of workmen in a Qovern- 
ment dock yard, a broad distinction was 
drawn between acts done in the conduct of 
undertakings which might be carried on 
by persons who enjoy no delegated powers 
of sovereignity and acts done in the exer- 
cise of powers usually termed sovereign. 
It was held that since the plaintiff was in- 
jured by workmen employed in an under- 
taking which might have been carried on 
by persons who enjoyed no delegated 
powers of sovereignity, it was a casein 
which the old East India Company would 
have been employed and a case, therefore, 
in which the Secretary of 8 :ate could not 
plead exemption. The learned Judges who 
decided this suit did not hold that all acts 
done in the exercise of powers usnally 
termed sovereign were exempt but in 
Nabin Chander Dey v. Secretary of State 
(8), it was held that exemption could be 
claimed as regards all acts falling under 
this clause whether the suit was based ou 
contract or tort. This ruling was strongly 
criticised in Secretary of State v. Bari 
Bhanji (9) where it was pointed out that 
if Nabin Chander Dey v. Secretary of State 

(8) was correct it was unnecessary for the 
Privy Council in Foster v. Secretary of 
State (10) to have enquired into the title of 
the Begum for the resumptiou of her jagir 
was au act which could under no circum- 
stances have been legally done by a private 
person. Secretary of St ite y. Hari Bhanji 

(9) sub-divided acts done iu the exercise of 
powers usually termed sovereign into two 
classes, namely, acts which are entirely 
outside the province of Municipal Law 
and acts w rich fall within the proviuoe of 

(7) 5 B.H. 0. R. App. 1. 

(■8) 1 C.ll. 

(9) 5 M. 273 at p. 283. 

(10) 2 Suth P. O. J. 628; 13 M. 1. A. 585; 6 0. L. R. 
273; 15 W. R. P. 0. 16; 2 Suther 388 (P. 0.). 
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Manicipal Law, In the former class belong 
acts such as making of war and peace, the 
conclnsion of treaties, see Nabob of Carna 
tie V. Eatt India Co. (11) and acts neces- 
sary for public safety not purporting to be 
justified by any canon of Municipal Law, 
as lor instance, seizing the property of a 
deceased Raja as Escheat, see Secretary of 
State for India ▼. Kamaehee Boye Sahaba 
(12). It has been held that all that is done 
under a treaty is as much beyond the 
domain of Municipal Law as the treaty 
itself: Rustomjee v. Reg (13). With 
regard to the second class, namely, acts 
within the province of Municipal Law, it 
was pointed out in Secretary of State v. 
Hari Bhanji (9) that where the act which 
is the ground of the complaint is the act 
which professes to be done under the sane* 
tion of the Municipal law and in the exer- 
cise of powers conferred by that law, the 
circumstances that it is an act done by the 
sovereign power or by the Deputy of that 
power does not oust the jurisdiction of the 
Civil Courts. Thus in Foster v. Secretary 
of State (10) where possession was taken 
not as a seizure by arbitrary power but 
under colour of a legal title their Lord- 
ships of the Privy Council held that the 
claim of the plaintiff was prima faeie'pog- 
nizible by the Municipal Courts. Secretary 
of State V. Hari Bhanji (9) was approved of 
in Vijya Raghava v. Secretary of State 

(14) where a Municipal Councillor sued the 
Secretary of State for wrongful removal 
from the office and the Court awarded 
damages. This case was strongly criticised 
in Ross V. Secretary of State (16) where the 
plaintiff sued the Secretary of State for 
damages for the dismissal of an agent of a 
labour Association and for alleged libel. 
It was held in Ross v. Secretary of State 

(15) that Vijya Raghava v. Secretary of 
State (14) had omitted to give proper con- 
sideration to the question whether acts 
were done in the exercise of powers usually 
termed sovereign or whether they were 
done in the conduct of undertakings which 
might be carried on by persons who en- 
joyed no delegated powers of sovereignity. 
Ross V. Secretary of State (16) sub-divided 
acts done in the exercise of powers usually 
termed sovereign into torts committed by 

(11) 4 B. Cas. Ch 198. 

(12) 7 M. I. A. 476; 4 W. R. P. 0. 42; 1 Suther 373; 
ISar. 684; 13 Moo.P. 0.22. 

(13) (1877) 2 Q. B. D. 69; 46 L. J. Q. B. 238; 36 L. T. 
190; 25 W. R. 333. 

(14) 7 M. 466 (F.B.). 

(15) 19 Ind. Oas. 353; 37 M. 55; 24 M. L. J. 429; (1913) 
M. W. N. 758. 
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Government servants while acting as 
agents of Government and secondly acts 
done by Government servants in the exer- 
cise of statutory authority, and thirdly acts 
done b 7 Government servants acting as 
agents of Government. As regards torts 
committed by Government servants while 
acting under colour of Muoicioal Law, 
Wallis, J. in Ross v. Secretary of State 
(15) observed that the question will not be 
settled conclusively until their 1 ordships 
of the Privy Council have had an opportu- 
nity of considering the case of Rogers v. 
Rajendro Dutt (16) where irresponsibility 
was assumed and he expressed the opinion 
that, as it was a case in which a petition of 
rights would not lie against the Crown , and 
as the East India Co. would not have been 
liable and there had been no ratification, 
there was no cause of action against the 
Secretary of State. This was followed in 
Secretary of State for India v. Cockcroft 
(17) in which it was held that there was no 
cause of action against the Secretary of 
State for a tort committed by the servants 
of a Public Works Department, namely, 
negligence in making a military road In 
Mclnerny v. Secretary of State for India 
(lb), Fletcher, J , held that no suit could 
lie for negligence with reference to a high- 
way. See also Shivabhajan v, Secreta*-y of 
State for India {19), It is quite clear that 
so far as torts committed by the servants 
of the Secretary of State in the conduct of 
undertakings which might be carried on 
by private persons are concerned exemption 
from liability cannot be pleaded by the 
Secretary of State. This was lalid down in 
Peninsular & Oriental Steam Naviga- 
tion Co. v. Secretary of State for India 
(/) which was approved of in Secretary of 
State for India v. Moment (2j). This Court 
also in Mathradas Ramchand v. Secretary 
of State (21) awarded damages lor wrong- 
ful ejectment of the plaintiff from a 2nd 
class carriage by Railway servants and in 
Jehangir Carsetji v. Secretary of State (22) 
it was conceded by Government in appeal 
that such actions of tort as could have been 
brought against the East India Co , would 

(16) 8 M. I. A. 103; 13 Moo. P. 0. 209; 2 W. R. P. 0. 
51; 1 Suther 413; 1 S#r. 755. 

(17) 27 Ind. Cas. 723; 39 M. 351; (1915) M. W N. 
39. 

(18) 13 Ind Oas. 370; 38 0. 797 at p.799. 

(19) 28 B. 314; 6 Bom. L. R. 65. 

(20) 16 Ind. Cas 70; 40 0. 1; 16 0. \V. N, 937; 23 M 
L. J. 215: 16 C. L. J. 642; 14 Bom L. R. 1211; 12 M. L. 
T. 449; 5 Bur. L T. 211; (1912) M. W. N. 1097; 10 A 
L J. 486; 6 L. B. K. 119; 39 I. A. 237 (P. C.). 

(21) 11 Ind. Cas. 58; 5 S. L. R. 82. 

(22) 27B. 189. 
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nlso lie against the Secretary of State. It 
is also clear that property has been illegal- 
ly sold or money has been improperly re 
covered by a public servant acting ostensib- 
ly under a Statute and where the money 
has found its way into the public fund, a 
suit will lie against the Secretary of State 
for its recovery: Kailash Chandra Nag v. 
Secretary of State (23) and 56 Ind. Oas. 507 
Secretary of State for India v. Lown Karan 
Marwari (24), See also Pamufapati Ankinudu 
T. Secretary of State for India (25) It ap- 
pears to me, however, established beyond 
all reasonable doubt that the Secretary of 
State will not be liable for torts committed 
by Government servants while performing 
acts done in the ezericse of powers which 
are usually termed sovereign. The facts in 
the Bombay case above cited viz , Shivabha- 
jan v. Secretary of State for India (1») 
seem to me in certain respects very similar 
to the facts in the present case. The suit 
was instituted against the Secretary of 
State in Uouncilto recover damages on 
account of the negligence of the Chief 
Constable with respect to goods seized. 
It appears that 62,500 bundles of hay were 
attached by the Chief Constable of Mahim 
in the beginning of November, 1900 while 
the hay was in the plaintiff's possession. 
Oa the 2nd of January, 1901, the plaintiff 
gave a notice to the District Superintend- 
ent of Police for delivery and possession of 
the hay but only 14,70) bundles were 
delivered and the remaining 47,‘iOO bundles 
of hay were missing. In other words, cer- 
tain acts were performed under colour of 
Municipal Law, and subsequently loss was 
caused to the plaintiff owing to the negli- 
gence of a public servant. It was held that 
the seizure of the goods was not in any 
sense productive of benefit to the Revenues 
of the Bombay Government, that it was not 
a ttansaclion out of which profit could be 
derived and there was no ratification or 
adoption of the act In order that a suit 
could lie against the Secretary of State in 
Council, it muet be one in which the E«st 
India Co., might have been made liable. It 
was further held in that eui^ where the 
duly to be performed is imposed by law 
and not by the will of the party employ- 
ing the agent, the employer is not liable 
for the wrong done by the agent in such 
employment. The case for the plaintiff 
was stronger in Shivabhajany Secretary of 

(23) iSInd.Cas. 112; 40 0.452; 17 C. W. N. 315; 17 
0. L J. 216. 

(24) 56 Ind. Gas. 507, 

(25; 28 M. 312, 


State for India (19) than in the present suit 
for missing hay in that suit was actually 
taken from the plaintiffs’ possession while 
the missing bond in the present suit was 
only to enure eventually for the plaintiffs’ 
benefit. In the present ease no appreoiable 
benefit accrued to the Revenues of Govern- 
ment by the taking of the surety bond. 
The transaction was not one out of which 
profit could be derived. The transaction 
does not appear to me in any sense to be 
one in which the old East India Co , might 
have been sued. Plaintiffs in my opinion 
have no cause of action against the Secre- 
tary of State, I accordingly dismiss the 
suit with costs. 

A. Suit dismissed. 


SIND JUDICIAL COMMIS 
SIGNER’S COURT. 

Miscellaneous Civil Appeal No, 47 of 1928. 

November 26, i930. 

Wild, C. J, and Rupchand, A. J. C. 

De, OHAINRAI and OTBB8 8— Appellants 
versus 

DOLARAM and others — Respondents. 

Provincial Insolvency Act (V of 1920), s. 5 It — 
Fraudulent preference — Essentials— Consent decree 
against insolvent more than three months prior to 
petition for adjudication — Execution proceedings 
within three months — Proceedings, whether void- 
able- 

The conditions precedent to the applicability of s. 54, 
Provincial Insolvency Act are that the act complain- 
ed of which i.9 to be deemed fraudulent and void 
against the Receiver should have been done by the 
insolvent with a view to give preference to a credi- 
tor over others and that such act should have been 
done within three months of the presentation of the 
petition, fp. 523, col. 1] 

Where more than three months before presentation 
of the petition for insolvency, a consent decree has 
been passed in favour of one creditor, the proceed- 
ings taken in execution of that decree cannot be 
impugned as fraudulent under s. 5t, even if the 
proceedings had been instituted within three months 
of the presentation of the petition. The execution 
proc.eedings taken against the insolvents or the 
ex parte orders for payment passed against them 
cannot afford fresh starting point for computing the 
period of limitation of three months under this sec- 
tion. fp. 523, col. 2.] 

Miscellaneous Appf al against an order of 
the District Judge, Sukkur. 

Mr. Assudomal Rewachaad, tor the Appel- 
lants. 

Messrs. Tahilram Maniram and Dipehand 
Chandumal for the Respondent. 

Judgment. — These are appeals against 
orders passsd under s. 54 cf the Provincial 
Insolvency Act and aris3 under the foil tw- 
in g circumstances: 
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The appellants are related to the insol- 
vents. They applied for execution of their 
decrees and were entitled to » rateable 
distribution in certain proceeds of property 
which was sold in execution of a decree 
passed in favour of the Official Assignee, 
Karachi, against the insolvents. 

On January 13,1927 after the sale proceeds 
of the insolvents’ property had come into 
Oourt a petition was made to declare them 
insolvents. This petition was filed more 
than 3 months after the conssnt decrees 
were passed in favour of the appellants. 
The Official Receiver did not therefore 
object to the appellants having a rateable 
distribution in the sale-proceeds. But the 
respondents who are certain other creditors 
applied under s. 54 of the Provincial In- 
solvency Act to prevent payment to the 
appellants on the ground that the consent 
decrees passed in their favour were by way 
of a fraudulent preference. The learned 
trial Judge refused to give effect to this 
plea as the decrees were passed more than 3 
months piior to the petition. The learned 
District Judge, Sukkur, has, however, 
allowed the application of the respondents 
and has said: 

“Now it ifi true that these two decrees were passed 
more than three months before the date of the peti- 
tion. But the section does not speak only of decrees 
being suffered. Every judicial proceeding taken or 
suffered with a view to giving undue preference can 
be annulled by the Court. Execution proceedings 
following upon a decree are undoubtedly judicial 
proceedings. Once a decree is passed a debtor has 
no choice about submitting to the execution proceed- 
ings. But if it bo held that the original decree was 
suffered by him to be passed willingly I think it will 
be absurd to hold otherwise in respect of the sub- 
sequent proceedings which follow as a matter of 
course .... The execution proceedings in the decrees 
now under discussion were held within three months 
of the date of petition. . . . That order is a judicial pro- 
ceeding following on the decrees which are hela to 
have been fraudulent, I think it is perfectly com- 
petent to the Court under s. 54 annul at least this 
order in favour of the collusive decree-holders.” 

We are afraid we cannot accept the 
reasoning of the learned District Judge 
as sound. The conditions precedent to 
an applicability of s. 54 of the Act are 
that the act complained of which is to be 
deemed fraudulent and void against the 
Receiver should have done by the insolvent 
with a view of giving preference to a cre- 
ditor over others and that such act should 
have been done within three months of 
the presentation of the petition. Now pre- 
ference implies freedom of choice and 
free-will. In this case the preference if any 
given by the insolvents was given by them 
when they submitted to decrees being pass- 
ed against themselves and not when iu 


consequence of those decrees the appellants 
were able to claim payment of the amounts 
due to them under the said decrees. The 
(xjcutiou proceedings which gave the ap- 
pellants the advantage of claiming pay- 
ment of money were no doubt judicial pro- 
ceedings but they were neither taken nor 
suffered by the debtors with a view to give 
preference to the decree-holders. These 
proceedings were taken by the creditors in 
consequence of the alleged preference alrea- 
dy given to them and they were not suffered 
by the debtors because the debtors could 
legitimately do nothing iu those proceed- 
ings to prevent payment. The fact that 
they remained absent would not reader 
the payment which they could be compell- 
ed to make in execution proceedings, a 
payment made by them with a view of 
giving a preference to the appellants. The 
execution proceedings taken against the 
insolvents or the ex parte orders for pay- 
ment passed against them could not there- 
fore afford a fresh starting point for com- 
puting the period of limitation of 3 months 
under this section. For these reasons we 
set aside the orders of the learned District 
Judge and allow these appeals with costs 
throughout, 

N. K, & A. Appeals allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Orimiual Appeals Nos. 184 to lyO of 1931. 

July i7, 1931. 

Milne, J 0. and Mehta, A. J. 0. 

OHUTO Wd SAHIJO and others — 
Appellants 
versus 

EMPEROR — Rbpondbnt. 

Criminal Procedure Code (Act V of 1898), s. 162— 
Statement of accused before Police— Admissibility in 
evidence. 

Where the accused were tried for offences under ss, 
.^99 and 402 of the Penal Code, and the Deputy 
Superintendent of Police gave evidence as to the 
explanations offered by the accused soon after their 
arrest as to the circumstances which brought them 
to the place where they were arrested, which differed 
from those given by the accused in the Sessions 
Court ; 

Held, pM Milne, J. C., that the evidence was ad 
missible as showing that the conduct of the accosed- 
wasnot that of innocent persons. Hussain Bihi 
V. Emperor (1), referred to. 

Per Mehta, A. J. C . — “ It is doubtful if in order to 
discredit the version of an aceused person at the 
trial, the use of hie statement before the Police, 
although it may be substantially of a non-incrimina- 
tory character otherwise, is not provided against in 
s. 192, Crimioal Procedure Code.” Umar DarazYt 
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Crown (2) and Hussain Bibi v. Crown (1) doubted, 
Emperor v. Vithu Balu (3) and Emperor v. Tsauf 
Mohammad (4), referred to 

Appeals from Jail against the oonvictioits 
and sentences passed by the First Additional 
Sessions Judge, Hyderabad. 

Milne, J. C.— -The accused were charged 
under ss. 3dd and 402 of the Indian Penal 
Code with making preparations for com- 
mitting a dacoity and being among 5 or 
more persons assembled for that purpose. 
The accused were convicted and sentenced 
to undergo rigorous imprisonment for two 
years for the oUences under each section — 
the sentences to run concurrently. 

The prosecution story is that one Jurio 
reported to the Police that certain of the 
accused had asked him to join them in 
committing a dacoity and that they had 
assembled in the Mussa^farkhana for that 
purpose. The Sub-Inspector went to the 
MuBsafarkhana and surrounded the people 
whom Jurio pointed out. One or two of 
them escaped. The accused vere found 
with hatchets, Urhs, lathes^ chisels and 
keys in a heap in front of them. One 
of the accused was made an approver; 
on this evidence the accused were convict- 
ed as stated above. 

The accused appealed from Jail and no 
appearance has been made on their behalf 
but we have been through the record 
with the assistance of the learned Public 
Prosecutor. 

The case against the accused depends 
first on the evidence of the approver Faizu 
Ex. 16. He was arrested at the scene of 
the offence and states that he had arranged 
with the accused to commit the offence. 
He fully implicates all the appellants 
in the alleged offence but being 
an approver his evidence requires corrobora- 
tion. 

Tne next witness on whom the Public 
Prosecutor relies is the witness Jurio 
(Ex. 7) who informed the Police about the 
intended commission of the offence. He 
met accused No. 5 and two others on the 
road who told him that they have been 
looking for a house which they intend to 
rob and were going to discuss the matter 
in the Mussafarkhana with their ac- 
complices. They asked the witness to join 
them He went with the accused to 
the MuBsafarkhana and found the 
appellants and others there It was decid- 
ed to commit the robbery and the witness 
promised to join therr, but instead of 
^oin^ so he left and reported to the 
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Police This witness also implica'es all the 
accused. 

Kimatrai (Ex. 13) is a Punch Witness of 
the ar/eat of the accused and of the find- 
ing of the articles in front of them. 
These articles were not recovered from 
the possession of any particular accused 
but they were lying in one heap on the 
ground under an Ajrak. This is general 
corroboration of the approver’s story. 

Finally there is the evidence of the 
Deputy Superintendent of Police (Ex. 39) 
that the day after they were seized the 
accused explained the circumstances which 
brought them to the Mussafarkhana and 
these explanations are different froni the 
explanations given by the accused in the 
Sessions Oourt. That evidence is admis- 
sible as showing that the conduct of the 
accused was not that of innocent persons, 
vide Hussainbibi v. Crown (1). 

I am of opinion then that there is 
suflScient corroboralion of the evidence of 
the approver against each of the accused 
and would dismiss these appeals 

Mehta, A J. C.— I wish to add a 
few remarks of my own on one par- 
ticular point. 

It is not quite clear from the judgment 
under appeal but it appears to me that the 
mind of the learned Additional Sessions 
Judge who tried this case must to a certain 
extent, perhaps to a very great extent, have 
been iofluencad by the alleged falsity of the 
statements made by the accused to the 
Police soon after their arrest. The sum 
total of the evidence which weighed with 
the trial Judge as proving the guilt of 
the convicted persons is to be found given 
in a short paragraph towards the end of 
his judgment which reads as follows ; 

“The evidence of the circumstances in which 
accused Nos. 1 to 7 were secured, with the evidence 
of Jurio corroborated by the report he filed, and 
the ridiculous defences which some of these 7 
accused give leave no doubt however as to the guilt 
of this accused.” 

I am not sure that in order to discredit 
the versioa of an accused person at the 
tria\ the use of his statement before the 
Police, although it may bs substantially 
of a non-incriminatory character otherwise, 
is not provided against in e. 162 of the 
Criminal Procedure Code. I am aware of 
the fact that there are two rulings of this 
Court, Umer Darez v. Crown (2), 
Huasainbibi V. Crown ( ), in which it is 

(1) 93 Ind. Cas. 248; 20 S. L. R. 74; 27 Or. L. J. 456; 
A. 1.R. 1926 Sind 151. 

(2) 86 Ind. Oas 410; 19 S. L.R,142; 26 Or. L. J. 
778; A. I, R. 1925 Sind 237. 



1932 K0TVM4L 110HAMDA8 

held tbal s. 162 of the Orimiaal Procedure 
Oode does not apply to statements of 
accused persons before the Police but only 
to statements of witnesses before the Police. 
There are contrary rulings of the Bombay 
Bigh 0 Jurt given in Emperor v. Vithu Balu 

(3) and iu Emperor v. Ismf Muhammad 

(4) . 

In the present case, however, I am 
satisfied that the conviction of the appel- 
lants can be supported without relying oi 
their statements before the Deputy Super- 
intendent of Police, The finding of the 
weapons and houoB'breaking implements 
under cTcumstances rightly just fying the 
inference of possession is, to my mind, 
sufficient and cogent corroboration of the 
statement of the approver Faizu and of 
the informer Jurio. The statements of the 
accused before the Police which the pro- 
secution have proved to be false through 
the evidence of the Deputy Superintendent 
of Police have no',, been a determining 
factor with me. 

I, therefore, agree that the conviction 
of the appellants is not liable to be set 
aside and that these appeals should be dis- 
missed. 

N. K, & A Appeals dismissed. 

(3) 83 Ind. Cas. 1007; 26 Bom. L. R. 965; A. I. R. 
1924 Bom. 510; 26 Or. L. ,1.223. 

(4; 133 Ind. Oas 748; 55 B. 435; 33 Bom. L. R. 
305; A. I. R. 1931 Bom. 311; Ind. Rul. (1931) Bom. 
396; 32 Or.L. J. 1077; (1931) Ur. Caa. 567, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Oivil Appeal No. 2 of 1929. 

December 18, 1930, 

Ropchand and Milnb, a. J. 0. 

KOTUMAL MOHANDAS— 
Appbllant 
versus 

DUR MAHOMED AND othbbs— 
Rsspondbnts. 

Deeds — Execution — Registration — Presumption of 
regular and due presentation-- Undue influence — 
Burden of proof ^Shifting of burden— Third party's 
right to set up the plea— Contract Act (IX of 1872), 
8. 16 — Rectification of deeds — Prayer for rectification 
and partition in same suit, legality of. 

The fact that the Sub-Registrar accepted a document 
from the executant and duly registered it is prima 
facie proof that the executant wrb not in sn intoxicmt- 
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ed condition when he presented it for registration. 
Gangamoyi Debi v. Troiluckhya NathChowdry (1), 
relied on. [p. 527, co). l.j 

A document executed under undue intiuence is not 
void but only voidable and the onus is in the firsl 
instance on the person who raises that plea. Before 
the onus can shift on the other party to prove that the 
contract was not induced by undue influence he has to 
prove not only that the other party was in a position 
to dominate his will, but that the transaction ap- 
peared on the face of it or on the evidence adduced 
unconscionable, [p. 527, col. 2.1 

Plea of undue influence can be raised only by exe- 
cutant of document or his representative in estate, 
but not by a third party claiming adversely to such 
executant, [ibid. ] 

It is open to the plaintiff in a suit for partition to 
pray for rectification of a deed relating to the prop- 
erties sought to be partitioned. Ho need not in- 
stitute a separate suit for rectification, [p. 528, col. 
1 .] 

Mr. Kimatrai Bhojraj, for the AppellaDt. 

Mr. Dipchtnd Chandumal, for the Res- 
pondent. 

Judgrmenti— This second appeal 

arises out of a suit filed by the plaint- 
iff-appellant for partition of certain prop- 
erty. It appears that one Ahmed, father 
of defendauts Nos. 1 and 2 died in the year 
1)03 or thereabouts and that at the time 
of his death he was indebted to the plaintiff 
on a decree which had been passed against 
him in Suit No. 1170 of i9U9. At that 
time defendant No. 1 was a minor. For 
some years defendant No. 2 managed the 
whole estate^and executed certain documents 
in favour of the plaiotiS and others creating 
mortgages against the property left by 
Ahmed. When defendant No. 1 came of 
age he opened a personal account with the 
plaintiff. On 20th November, 1918 defen- 
dant No 1 executed a registered sale-deed 
iu favour of the plaintiff which forms the 
foundation of the present suit. By that 
deed defendant No. 1 conveyed to the 
plaintiff a four annas share in Survey Nos. 
536, 116, 119, 120 and 97-2, a two annas 
share Id Survey No. Ill and a two annas 
share in a well situated in Survey No. 536. 
The deed recites that the consideration for 
the sale was Rs. 300 paid in cash, Ks. 175 
due on account by defendant No. 1 and 
Rs. 425 appropriated towards the decree in 
Suit No. 1170 of 1909,of the Subordinate 
Court of Naushahro. Defendant No, 1 
appeared before the Sub-Registrar and 
admitted execution. The plaintiff filed the 
present suit in 1925, for partition of the 
property purchased by him and in the 
plaint he stated that although the sale-deed 
recited that he had purchased a four annas 
share in Survey Noe. 436 and 97>2 he had as 
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a mailer oifact purohaeeda four annas ehare 
in Survey No. 536 1 and Survey No. Ii7 3. 
His case was that the mietake in these 
numbers was discovered when the docu- 
ment was presented to the tapedar for 
effecting mutation of names and that the 
tapedar had noted at the foot of the docu- 
ment the following endorsement : 

“In the document No. 536 is sold, but in fact 536- 

1 is sold. (2) In the document No. 97-2 has been sold 
but 97-3 has been sold. In the record 536-1 and 97-3 
hare been entered. Signature of the Tapedar 
Dabhro.” 

He farther said that he had been put in 
possession of the share sold to him at the 
time of sales and had been dispossessed 
soon thereafter by defendants Nos. 1 and 

2 and their mother, defendant No. 3, having 
taken away the produce of Survey No. 536-1 
and 111, which were cultivated in 1919-20. 
In the subsequent year certain other 
numbers were cultivated and their produce 
likewise taken away. He however claimed 
mesne profits only in respect of such 
survey numbers as were cultivated within 
three years of the date of suit. He further 
alleged that defendant No. 3 who was a 
co-sharer in the property had relinquished 
her interest in the property in favour of 
her eons and that she bad been made a 
pro -forma defendant. Defendant No. 4 
was joined because he owned a certain in- 
terest in Survey No. Ill and was, therefore, 
a necessary party to the suit. 

The defence of defendant No. 1 was that 
he had no interest in the land at the date 
of suit as the whole of it had been acquired 
by hie brother, defendant No. 2, by adverse 
possession. He further said that he was 
given to taking intoxicating drugs and that 
he had never executed the sale-deed or 
received the consideration. Defendant No. 
2 claimed the property as his own adversely 
to defendant No. 1 and farther said that if 
defendant No. 1 was proved to have executed 
the sale-deed, it was executed by him under 
undue influence and was therefore of no 
effect. He farther pleaded that the docu- 
ment bad been materially altered and the 
plaintiff could not therefore succeed and 
that in any case he could not sue for parti- 
tion unless he had got the document rectifi- 
ed. He also raised the plea that the de- 
ceased Ahmed had left a daughter Soni who 
was dead and whose $ legal representatives 
were necessary parties to the suit and that 
certain lessees from defendant, No. 1 were 
also necessary parties to the suit. On these 
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pleadings the trial Court framed the follow- 
ing issues: 

“(1) Does defendant No. 1 own any interest in the 
survey numbers in suit? If so, what ? 

(2) Is the sale deed in suit with consideration, and 
was it executed under circumstances shown in para. 3 
of the written statement (of defendant No. 2) and 
could defendant No. 2 raise such a plea ? 

(3) Are the persons mentioned in paras. 8 and 9 of 
the written statement necessary parties ? 

(4) Has defendant No. 2 remained in adverse posses- 
sion of the land in suit? If so, what period and what 
is its effect ? 

(5) Is the plea raised in para. 13 of the written 
statement true. If so, what is the result ? 

(6) Cannot the suit lie in the present form ? 

(7) Is the suit time-barred ? 

(8) What was the produce of the land in suit ? 

(9) Cannot the suit lie without rectification of the 
deed in suit ? 

(10) What should the decree be ? 

On the evidence the trial Court came to 
the concluaion that defendant No. I owned 
no interest in the survey numbers in suit 
as he had lost his rights therein by adverse 
possession that the sale deed was without 
consideration and therefore unenforceable; 
but that there was no proof of undue in- 
fluence and that the plaintiff could not 
succeed as he had made material alteration 
in the sale deed. With regard to the 
joinder of Soni and the lessees he said that 
the joinder of Soni bad not been pressed by 
the defendants but the lessees were neces- 
sary parties to the suit, He accordingly dis- 
missed the suit. 

On appeal the learned District Judge 
held that defendant No. 1 had not lost his 
interest in the property by adverse posses- 
sion but that the document had been ex- 
ecuted by him under undue influence or 
rather, as be put it, that the plaintiff failed 
to prove that the document had not been 
executed under undue influence he being of 
the opinion that the burden was on the 
plaintiff to prove want of undue influence. 
He also upheld the finding of the trial 
Court that the document having been alter- 
ed the plaintiff could not maintain the suit. 
With regard to consideration he said that 
in a suit based upon a sale deed the deci- 
sion of the question was not material and 
therefore recorded no finding on it. Now 
we have no hesitation in holding that both 
the Courts have viewed the pleadings and 
the evidence recorded in the case from a 
wrong angle of vision. 

The document was duly registered. 
Although in the written statement defend- 
ant ^o. 1, had denied execution of the 
document bis Pleader stated to the Court 
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that difendaDt No. 1 had put his thumb* 
mark ou the document and that there 
was no need to send the document for re- 
cording the evidence of an expert There 
was also evidence of the attesting witness 
who said that he had executed the docu- 
ment. With regard to the plea that it was 
executed by defendant No. 1, in a state of 
intoxication, the fact that the Sub-Regis- 
trar bad accepted the document from 
defendant No. 1 and had duly registered 
it was prima facie proof that he was not 
in an intoxicated condition when be pie- 
sented the document for registration. As 
said by their Lordships of the Privy Oouncil 
in Gangamoyi Debi v. Troiluckhya Nath 
Chowdry (1), there is a presumption that all 
things done before the Registering Officer 
in his official capacity and verified by his 
signature have been done duly and in 
order. Except the bare statement of de- 
fendent No. 1, made in his defence that he 
must have executed the document in an in- 
toxicated condition, there was not an iota 
of evidence on that point. All that the 
witnesses called on his behalf and who 
were interested in him had deposed was 
that defendant was in the habit of taking 
intoxicating drinks in larger quantities in 
former years than about the time of the 
suit. This evidence was quite insufficient 
to rebut the presumption that the docu- 
ment was properly executed^ 

With regard to consideration there were 
recitals in the deed showing exactly the 
consideration. The plaintiff had produced 
his account books to show that he had 
advanced money to defendant No. 1 as 
alleged. He had also produced the decree 
obtained by him against the father of de- 
fendant No. 1 and produced a certified copy 
of a plaint which he subsequently institut- 
ed in lSj09 against defendants Nos. 1 and 3 
wherein he had given credit for the sum 
of Rs. 425 appropriated as purchase price 
towards the decree. He was supported by 
the witnesses and defendant No. 1 had 
admitted before the Sab-Registrar that he 
had received consideration. 

With regard to the plea of undue in- 
iuence, the learned Judge of the first 
appeal Court was in error in throwing the 
onus of that issue upon the plaintiff. A 


(1) 33 0. 537; 33 I. A. 60; IOC. W. N. 522; 8 Bom.L. 
K. 375; 3 Cr. L. J. 349; 1 M. L. T. 131; 16 M. L. J. 1«1 
{P. 0.). 
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document executed under undue influence 
is not void, but only voidable under s. 16, 
Contract Act, and the onus is in the first 
infctanco on the person who raises that plea. 
His case comes withiu the four corners of 
8. 16. Clause (.3) of that section reads as fol- 
lows: 

“Where a person who is in a position to dominate 
the will of another enters into a contract with him 
and the transaction appears on the face of it or on 
the evidence adduced, to be unconscionable, the 
burden of proving that such contract was not induced 
by undue influence shall lie upon the person in a 
position to dominate the will of the other.’’ 

Now before the burden could shift upon 
the plaintiff to prove that the contract was 
not induced by undue influence, the defend- 
ants had to prove not only that the plaint- 
iff was in a position to dominate the will 
of defendant No. 1 but that the transaction 
appeared on the face of it or on the evi- 
dence adduced to be unconscionable. 
Whatever may be said with regard to the 
position of the plaintiff as a creditor and 
therefore in a position to dominate the will 
of defendant No. 1, there was nothing on 
the face of the transaction to show that it 
was unconscionable. It was a sale for con- 
sideration. There was no evidence to show 
that the property was worth much more 
than the price paid for it. 

Apart from the above it would appear 
that the plea of undue influence could only 
be raised by defendant No. 1 or his repre- 
sentative in estate. But it could not be 
raised by a third party claiming adversely 
to him. Defendant No. 1 had not taken 
the plea of undue influence. Defendant 
No.2 was not his representative in estate but 
was claiming adversely to him and could 
not therefore raise this plea, nor could he 
raise it in the vague form in which he had 
done, that is to say, by merely stating that 
if the document was executed, it was exe- 
cuted under undue influence. 

With regard to the plea that the plaint- 
iff had altered the deed again we find that 
it is contrary to the admitted facts. The 
endorsement on the deed is not by the 
plaintiff but by the tapedar and does not 
amount to alteration but only purports to 
be a note made at the foot of it explaining 
that the proper survey numbers which had 
been sold were not 536, and 97-2 but 536-1 
and 97 3. He had specifically mentioned 
in the plaint that there was a mistake in the 
sale-deed with regard to these two survey 
numbers. The plaintiff could not be pnni- 
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ehed for ihe act of the tapedar. 

The question of limitation has been right- 
ly decided by the Appellate Oour^. 
Up to 1917 or 1918 defendant No. 1 was 
a minor and defendant No. 2 managed the 
estate on behalf of himself and defendant 
No. 1. This suit was filed in 1 925, that is 
within seven years of defendant No. 1 
attaining majorty. There was also evidence 
of transactions entered into by defendant 
No. 2 on behalf of himself and his grandson 
defendant No. 1 which showed that be never 
claimed any interest adverse to defendant 
No. 1 up to 5918. 


With regard to the plea whether the 
plaintiff could not get partition unless he 
sued for rectification of the sale deed, it is 
sufficient to observe that it was not neces- 
sary lor him to file a separate suit for that 
purpose. It was open to him to claim re- 
lief by rectification in this suit. Further- 
more hie failure to get the rectification in 
respect of these two survey numbers was no 
ground for refusing him relief in respect 
of the other survey numbers. The amend- 
ment with regard to rectification was a 
formal one and should have been allowed. 
We think that this amendment should now 
be allowed and opportunity afforded to the 
oarties to prove whether there was a mis- 
take or notes alleged. It is no doubt true 
that defendant No. 3 did not defend the 
suit, but no formal proof has been given by 
the plaintiff even as in an ex parte suit 
that she had relinquished her interest there- 
in, and we think that this should now be 
done. 


is with oonsideratioD, that it has not been 
induced by unde influence, that defendant 
No. 1 had a subsisting interest in the prop- 
erty which was vslidly conveyed by him 
to the plaintiff, that the plaintiff’s suit is 
not barred by limitation and that the plaint- 
iff has not lost his right to have partition 
by the alleged alteration in the sale deed 
and that he is entitled to the share of de- 
fendant No. 1 in the survey numbers sold 
to him; but as partition cannot be comple- 
tely and finally made without the joinder 
of Soni’s heirs, and the share of the plaint- 
iff cannot be properly ascertained unless the 
question as to the relinquishment by defend- 
ant No. 3 is gone into, we order that tie 
suic be remanded to the lower Court for 
trial upon both these points. We also order 
that the plaintiff be allowed to amend bis 
plaint by praying that the sale deed be 
rectified and relief be given to him in res- 
pect of survey numbers actually sold to him. 
It will be open to the parties to show whe- 
ther, firstly Soni’s heirs and defendant No. 3 
have a subsisting interest in the property, 
and secondly whether there was a mistake in 
the survey numbers as alleged. But it will 
not be open to them to reagitate the ques- 
tion of want of consideration or of undue 
influence or of the document being vitiated 
by the alleged alteration or the claim of 
the plaintiff having been lost by adverse 
possession. Costs to be costs in in the 
cause. 


A, 


Case remanded. 


With regard to the joinder of Soni’s heirs 
as parties to the suit, we find that some 
evidence was led by both parties. Plaintiff 
said that Soni had died before Ahmed. On 
the other hand defendant No. 2 gave evi- 
dence that she died after Ahmed. Although 
in view of the fact that the^ defend- 
ants having given up the plea that her 
heirs were necessary partiM to the suit, 
the defendants are out of Court we think 
that as we are remanding the case to the 
lower Court on certain points, her heirs 
may as well be joined so as to put an end 
to this litigation and prevent any attempt 
at re-opening the partition made in this 
auit. As the lease relied upon in the de 
fence has expired, no question arises whe- 
ther the alleged lessees sre necessary parties 

to this suit. , , I , j j 

Wa accordingly hold that the sale- deed 
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CALCUTTA HIGH COURT, 

Civil Appeal No. 127 of 1930. 

March 13, 1931. 

Rankin, O. J. and Buokiand, J. 

PRAMATHA CHANDRA KAR 

AND ANOTtiBR — A pPBLLaNTS 

versus 

BHAGWANDAS-MADANLAL 

AND OTHBE9 — RbSPONDSHTB. 

Contract Act (IX of 1872), s. 261^~-Partntrship— 
Secret dissolution — Liability of retiring partners — 
Absence of notice that they were partners, effect of — 
Evidence Act (/ of 1872) — Evidence of retirement — 
Statements made at the time — Admissibility — Witness- 
es — Failure to examine at early stage- -Application for 
commission at late stage — Discretion of Court — Inter- 
pretation of Statutes — Plain meaning. 

If a firm is dissolved and no notice is given, people 
who continue to trade with the firm under the firm’s 
name are not affected by the secret dissolution. Their 
right to sue the retiring partner upon post-dissolution 
transactions does not depend on whether they 
knew that he was a*partner prior to the dissolu- 
tion. Gisvani Gorio cfe Co. v. Kalyanji V allabhdas (2), 
followed. Greaves Cotton & Co. v. Purshottam Dhar- 
masi & Co (1) and Bhai Shankar-Motiram v. Lakshmi 
Dyeing Works (5), dissented from. Jwaladutt v. 
Bansilal Motilal (3) and Chundee Churn v, Eduljee 
(4), referred to. [p. 533, col. 1.] 

If a person is proving that he has retired from a 
firm he is entitled to show that immediately 
after the date of rctirernont ho wrote to the Bank and 
informed them that he had severed his connection 
with the firm and could not continue to guarantee its 
account. If he does that, any statement by him made 
at the time as the reason for his refusing to continue 
to guarantee is admissible to explain his conduct. I p. 

530. col 2 I 

When a party elects to go to trial without the 
evidence of a particular witness who at the time was 
ill, the Court will be justified in refusing to issues 
commission for examining him when the application 
for that purpose is made at the end of the trial, fp. 

531, cols. I & 2.] 

A section in an Act is prima facie to be interpreted 
according to the plain meaning of the words, [p. 533, 
col. 1 ] 

Appeal fron an order of Panck- 
ridge, J , in Suit No. 856 of 1925, dated the 
2nd Ddcember, 1930. 

Meaars N, N. Sarkar, S. N. Banerji, S, 
M. Bose, Batra, B. C. Kar and N. Chat- 
ter ji, for the Appellants. 

Messrs. Pugh,N N. Bose and S, C. Ghose, 
for the Respondents. 

Ra.llkin, O. J. — This is an appeal from 
a decision of my learned brother Panck- 
ridge, J., upon an issue whether two 
persons, Mr. Pramatha Chandra Kar and 
Sir Hari Sankar Paul, are liable as part- 
ners of the defendant firm of Dawn A Co., 
on a money- decree obtained against the 
firm by the plaintiffs Bhagwandas Madanlal, 
dated 28th January, 1927. The suit was 
for a sum of Rs. 4,592 in respect of two 
contracts which were made in 1923 and 
1924 respectively and it was brought on 
27th March, 1925. 
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It appears that the case for the appel- 
lants Mr. Pramatha Chandra Kar and 
Sir Hari Sankar Paul is that, in April* 
1922, there was a dissolution of the part- 
nership and Mr. Dawn, after that date, 
continued to carry on the business under 
the name of the old firm, Dawn and Co., 
the appellants having retired. It is clear 
that before April, 1922, the plaintiffs bad 
transactions with Dawn and Co. at a time 
when admittedly the appellants were 
partners of the fiim then trading under 
that name. The plaintiffs brought their 
suit, as I have said, against the partner^ 
ship firm in the name of Dawn and Co. 
in March, 1926, and very soon after that, 
namely, in April, i92i), Mr. P. 0. Kar 
brought a suit against Mr Dawn, Sir Hari 
Sankar Paul and some other members of 
Sir Hari Sankar Paul’s family for a de- 
claration that the partnershin had been 
dissolved as from April, 1J22. On 15th 
July, 1926, he obtained a preliminary de- 
cree declaring that the partnership had 
been dissolved as from that date and pro- 
viding for the usual accounts. The plaint- 
iffs having got their decree in January, 
1927, made no attack upon the aopellanis 
as liable under the decree until February, 
1930, namely, for a period of some three 
years. Now, an issue having been direct- 
ed as to whether the appellants are liable 
under the plaintiffs’ decree as partners of 
the firm of Davn and Oj., the learned 
Judge has tried certain questions neces- 
sary for the solution of that matter. The 
plaintiffs maintain that not only did they 
do business with Dawn and Oo., prior to 
April, 1922, but that they made enquiries 
and came to know that the appellants 
were partners of the firm of Dawn and Oo , 
that their dealings with Dawn and Co., 
were dealings upon which they gave credit 
to the appellant. It is quite clear that 
neither in April, 1922, nor at any subse- 
quent period was any public notice of the 
dissolution of the partnership given. 

lathe circumstances the learned Judge 
has tried the question whether it is true 
that the plaintiffs knew at any time prior 
to April, 1922 that the appellants were 
members of this partnership and 
he has come (to the conclusion that sic) 
the plaintiffs’ evidence on that question 
cannot be believed and he has, 
in my judgment, rightly refused to hold 
that it has been shown that the plaintiffs 
at the time they gave credit to the firm 
upon the contracts in suit knew of the 
status of the appellants as partners of this 
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fino* That being settled, tbe learned 
Judge has addressed himself next to the 
question whether, in the absence of know* 
ledge on tbe plaintiffs’ part these indivi- 
duals — Mr. P, 0. Kar and Sir Hari Sankar 
Paul were partner a— the plaintiffs would 
be entitled to succeed assuming that the 
partners as between themselves did dis- 
solve the busiiiees in April, 1922. This 
question in India turns upon the correct 
construction of s. 264, Contract Act. The 
learned Judge has come to the conclusion 
that the authorities to which I will refer in 
a moznent require him to hold that, notwith- 
standing the provisioEs of s. 264, a person 
cannot bold a retiring partner liable 
unless he knew that , that individual per- 
son was a partner prior to the dissolution. 
Accordingly the learned Judge has address- 
ed himself to tbe question of fact whether 
or not in April, 1922, the appellants did 
retire from this firm as alleged. I will 
deal first with this question of fact. 

Now, the defendants called, first of all 
in importance. Sir Hari Sankar Paul to 
prove the dissolution. Sir Hari Sankar 
Paul turned out to be an almost useless 
witness because, while he bad been a part- 
ner of the firm, it appears that he took 
little interest in the matter, and never even 
drew any money from the firm. When he 
was called to prove that there was a dis- 
solution of tbe partnership, he was found to 
be under the impression that in 1922 the 
firm had been dissolved by a letter being 
written. The letter was not in his hand at 
the time and it turned out that the letter 
he was thinking of was a letter written on 
Srd April. 1925, by himself to Mr. Dawn in 
the course of which he begged Mr. Dawn to 
come to a settlement of the accounts of 
the firm with Mr. Kar, and in that con- 
nexion he said that the partnership bad 
been dissolved by mutual consent on 30th 
April, 1922. He gave no tangible evidence 
of anything that happened in 1922 amount- 
mg to dissolution of the partnership. It 
is not really contended that upon this 
evidence the learned Judge could reasona- 
bly be asked to hold that there was a 
proof of dissolution. So far as the letter 
is concerned, it is to be observed that the 
letter of Srd April, 1925, which was after 
the plaintiffs had brought their suit 
against Dawn and Co., and shortly before 
Mr. P. 0. Kar had. brought his suit for 
dissolution of partnership, is not in itself at 
all convincing evidence. 

The next evidence of impottanoe pro- 
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duced before the learned Judge is the 
evidence of a brother of Mr. P. O. Kar, who 
appears to have been employed as an 
assistant or clerk in the firm of Dawn and 
Co. This brother of Mr. P. 0. Kar gives 
no evidence of any conversation and pro- 
duces no letter between the partners which 
would amount to clear and direct evidence 
of dissolution, but he says that he was 
authorized to sign the firm’s name per pro 
and he says, though curiously enough not 
in his original examination but in further 
examination- in- chief, that there was the old 
firm and then there was the new firm in 
April, 1922. He produces a book in which 
he says entries were made with reference 
to the business of tbe old firm and that 
book on examination turns out to be of this 
character: that, while the entries in it may 
well have reference to a dissolution of 
partnership about that time, there is nothing 
in themselves from which the Court can 
make certain that there was a dissolution in 
April, 1922. There was also produced the 
last book of accounts, the largest book of 
accounts, and the entries are found to 
come to an end after the first two or three 
pages. Mr. Dawn was not produced as a 
witness, and none of the books after April, 
1932, were produced to show what was 
happening in the firm after April, 1922, 
In addition to that a letter was produced 
dated 27th June, 1922, written by Mr, P, 
O'. Kar to the Agent of the Chartered 
Bank of India, Australia and China. In 
that letter, Mr. Kar said that he waa 
writing at the request of Babu Rajendra 
Lai Dawn of Messrs. Dawn and Co. and 
was writing to confirm that he had severed 
his connexion with the said firm of Dawn 
and Co. as from 1st May, 1922, and had 
not, therefore, signed the letter of guaran- 
tee which Babu Rajendra Lai Dawn bad 
signed in favour of the Bank on behalf of 
Messrs. Dawn and Co. In my opinion 
that letter is evidence for the appellants. 
If 1 am asked to say under what section 
of the Evidence Act it is evidence, I think 
it is evidence under s. 8, If a person is 
proving that he has retired from a firm, 
he is quite entitled to show that immedi- 
ately after the date of retirement he wrote 
to the Bank and informed them that he 
had severed bis connexion with the firm 
and could not continue to guarantee its 
account. If he does that, 1 think any 
statement by him made at the time as the 
reasons for his refusing to continue to 
guarantee is admissible to explain hia 
conduct. 
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The evidenoe of the witness Naresh'^ the trial to make such an order such as was 


Ohunder Kar is not very satisfactory in 
some respects. He does not appear to 
have given very complete or intelligent 
answers to certain questions .* and when 
he is asked about the books it turns out 
that he knows rather less about them than 
one would suppose from some of his an> 
swers at the beginning of bis examination. 
As regards the small book, at the end, 
questions were put to him as to the mean- 
ing of the entries and he ssys : 

*‘I cannot say anything about that. It was Rajon 
Babu who kept these books. All that I can say is 
that this particular book was kept to ascertain in 
fact if thsre was any sale of any goods relating to 
the old partnership business and on such occasions I 
used to refer to that book.” 

Queaiton.'-“ The last two entries in the opening page 
show ‘received from Rajendra Lai Dawn as loan 
Rs. 1,395 and that is shown as expenditure on the other 
side; you find another entry like that of Rs. 1,350.” 

Answer , — “I cannot say anything about it.” 

The evidence of Sir Hari Sankar Paul 
having proved to be of little or no service, 
the learned Counsel for the appellants be- 
fore us applied to the learned Judge to 
stop the trial and direct that the evidence 
of Mr. P. 0 Kar should be taken on com- 
mission It is quite clear that these ap- 
pellants elected to go to trial without the 
evidence of Mr P. 0. Kar just as they 
deliberately went to trial without the 
evidence of Mr. Dawn and without the 
books of the firm of Dawn & Co after the 
alleged dissolution. Mr. P. 0. Kar, 1 am 
satisfied, was at the time lying seriously 
ill and when it appeared that the evidence 
of Sir Hari Sankar Paul manifestly came 
to nothing the Court was asked to issue 
a commission to examine Mr. P. C. Kar 
himself. No previous application of this 
sort had been made and it is quite clear 
that with their eyes open fthe appellants 
were prepared to go to trial without bis 
evidence. It seems that the learned Judge 
concluded the hearing of the suit and re- 
served his judgment and then notice was 
given of a format application lor the issue 
of a commission to examine Mr. P C. Kar. 
The learned Judge seems to have some 
doubt as to his power to entertain it. I 
cannot say that I have any doubt for my- 
self. But the learned Judge did consider 
the application on its merits and refused 
it He thought that to issue a commis- 
sion at that stage would be a very excep- 
tional order and that as the appellants 
elected to go to trial without taking any 
steps at ul to have Mr. P, 0. Kar exa- 
mined it wotdd not be fair at the end of 


asked for. 

In these circumstances, the first matter 
which is pressed upon us is that it is un- 
fortunate and unjust that this matter 
should be disposed of without taking the 
evidence of Mr. P. C. Kar and that this 
Court ought now to give a direction which 
would enable that gentleman to be called 
and to give his evidence. I iiad it very 
difficult to hold that the learned Judge 
erroneously exercised his discretion when 
he refused an application of this character 
made at the time and in the circum- 
stances in which that application was 
made to him. It has to be remembered 
that the position now is considerably 
worse. If we were to make an order 
which would have the effect of letting in 
the evidence of Mr. P. U. Kar, then this 
Court would have to decide upon the re- 
liability and the value of the evidenoe of 
the witnesses whom the learned J udge saw 
and whom we have not seen. The whole 
case would have to be canvassed afresh 
and it would be very difficult to conduct 
the evidence of Mr. P. C. Kar in such a 
way as to make the taking of his evidenoe 
at this stage fair to the plaintiffs without 
something in the nature of are trial. Upon 
the whole, as the learned Judge has not 
thought fit to exercise his discretion in 
favour of the appellants, it would not be 
right in my opinion, for the Court of Appeal 
to say that the learned Judge was wrong. 

The difficulty I find upon this matter 
arises chiefly in connexion with the second 
question, namely, whether the learned Judge 
is right in refusing to be satisfied with the 
evidence as a whole called for the appel- 
lants. The case from that point of view is 
very much on the border line. Taere is 
the hazy evidence of Sir Hari Sankar Paul 
a id there is the letter to the Bank dated 
27th June, lb2^. 

The books while they do not prove a dis- 
solution suggest that something of that sort 
was happening at the time and, although 
Mr. Dawn has not been called, it does appear 
to be true that in the partnership suit he 
was professing to be the sole proprietor of 
Dawn & Co. Oa the other hand, one has 
to admit the force of what the learned 
Judge says that, in the absence of some 
direct evidence by one or other of these 
partners as to the dissolution of the part- 
nership, it is difficult to say that the Court 
is bound to be satisfied with scraps and 
suggestions of the kind to which 1 have 
referred. If this ^matter rested there, I 
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should fiud it a difQoult matter indeed to 
be quite certain that, in the absence of 
any evidence to the contrary given by tbe 
plaintiffs, tbe learned Judge in a case of 
this sort bae given full value to tbe cumula 
tive evidence, such as it was, produced by 
the appellants. On tbe vrbole, I am bow* 
ever, bound to say that it was tbe duty 
of tbe appellants on whom tbe onus rested 
to satisfy tbe learned Judge in a reasonable 
sense. 1 find it difficult to divest my mind 
of tbe idea that tbe evidence points to a 
dissolution in 11122 but at tbe same time I 
cannot say that, as a matter of right judg- 
ment tbe learned Judge was obliged to be 
satisfied with tbe evidence. 

In these circumstances, it seems to me 
to be necesEsry to come to a decision upon 
the oonteniion that was raised ss regards 
B. 264, Contract Act. Now, tbe cases on the 
point in favour of the appellants are cases 
in tbe High Court of Bombay and the 
learned Judge has referred to them shortly 
and very clearly in bis judgment. It comes 
to this that there is a decision in favour of 
the appellants by Tyabji, J., in the caee 
of Greaves Cotton & Co. v. Purshottam 
Dharmasi <& Co , (1), and there is an opposite 
decision of Beaman, J , in tbe case of 
30 Ind. Cas 864. Gisvani Gorio ct 
Co. V. Kalyanji Vallabhdas (2) Then 
there is a case which went to a 
Division Bench on appeal, the case of Jual- 
adutt V. Eansilal Motilal (3). In that case, 
it was conceded before the Bombay High 
Court that, unless tbe plaintiff knew that 
a particular person was a partner prior to 
the dissolution, he could not get tbe benefit 
of s. 264. That was conceded before the 
Appeal Court in Bombay and the case went 
to the Privy Council upon another point, 
namely, upon tbe point whether an old 
customer, as it is said, requires to have an 
exjirees notice of tbe dissolution — a point 
Which has been decided in this Court in 
the case of Chundee Churn v. Eduljee (4). 
The Privy Council in their judgment up- 
held the decision in that Calcutta case but 
in no way dealt with the question whether 
a person who did not know that a certain 
naan was a partner of the firm prior to the 
dissolution could under s. 264, in the 
absence of any notice of any kind, claim to 
hold him liable upon transactions entered^into 
after the dissolution. There was thereafter 
a case Bhai Shankar-Motiram v. Lakshmi 

(1) 5 Bom. L.R.366. 

(2) 30 Ind. Cas. SS4; 17 Bom. L. R. 762. 

(3) 104 Ind.Oas. 520; A. I. R. 1927 Boh. 560; 29 Bom. 
L. E. 1244. 

(4) 8 0. 678; 11 0. L. R. 2251 


Dyeing Works (5), where the Appeal Court 
in Bombay again took the view that a 
peiEon who was not known to be a partner 
was not within tbe scope of s. 264. In that 
case, the learned Judges of the Bombay 
High Court appear to have been under a 
misapprehension to the effect that, in the 
Privy Council in Jwaladutt's case (3), it 
was admitted that the view taken by tbe 
Bombay High Court on this matter was cor- 
rect. Now, the learned Judge probably 
acted very judiciously and rightly in pre- 
ferring to follow these decisions sitting as 
a Oour* of first instance. 

The matter is however now in this Court 
and, in thelcircumstances of this particular 
case, it is unfortunately necessary, in my 
judgment, that we should deal with tbe 
point. It is quite clear that, in Eduljee's 
case (4), the view ultimately accepted was 
that the eection does not profess necessarily 
to deal exhaustively with the question of 
notice arising upon a dissolution. It was 
held that cvtn if public notice bad been 
given, the section did not govern the case 
so as to decide that express notice was 
unnecessary in the case of old customers. 
The case before us, however, is directly 
within the section. It is not a question of 
arguing from one proposition to the con- 
verse of that proposition. The section docs 
purport to deal with cases where no public 
notice has been given and the plaintiff has 
no notice of the dissolution; and the pro* 
position enunciated by the section is that a 
person dealing with a firm will not be 
affected by the dissolution in these circums- 
tances. Are we then to say that the eection 
only applies to cases where particular indi- 
viduals who are sought to be made respon- 
sible as partners were known to have been 
partners to the parties seeking to make 
them so responsible ? 1 will not enlarge 
upon the principle that a section of an Act 
is prtmd/acie to be interpreted according 
to the plain meaning of the words, nor will 
I trouble here with the cases now somewhat 
numerous in which the Judicial Committee 
has afiSrmed and applied this doctrine not- 
withstanding that the result is to make the 
law in India somewhat different from the 
law that would obtain according to the 
English principles. If it were in any way 
clear to me that to take the language of 
the eection at its face value was to make 
the eection say something paradoxical or 

(6) 129 Ind. Oas. 588; A. I. R. 1930 Bom, 449;' 32, Bom. 
L, R 1031; Ind. Rml. (1931) Bom. 188. 
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plainly inconvenient or disastrous to com- 
merce I might not be prepared even yet to 
forego the claim that in such a case the 
Statute ought to be interpreted if possible 
to leave room for an implication that would 
render the provisions reasonable. I do not 
agree with all that was said by Beaman, J., 
but I am entirely unable to say that there 
is any sufficient reason to cut down the 
prima facie and direct meaning of the 
words of this section so as to exclude from 
its operation persons who were not known 
to be partners. 

It is quite true that the principles of 
agency to be found in the Contract Act and 
in 8. 115, Evidence Act, would not by 

themselves take one so far as s. 264 on this 
footing takes us. That is very likely why 
0 , 264 were specially enacted with reference 
to the particular case of partnership. It 
may well be that a parson in India is 
dealing with a firm; it may well be that 
the firm has a good reputation; it may also 
be that a person dealing with the firm made 
considerable enquiry as to its position; still 
it may wellba that he may not know exact- 
ly who are the individuals who compose 
the partnership. Again, so many people in 
India and elsewhere trade under names 
which give no indication of the individuals 
who compose the partnership that the 
Legislature may have been minded to cut 
down to the minimum any kind of enquiry 
as to the composition of the firm by a per- 
son who has to deal with it. Again, I think 
it may be that the draftsman of the section 
gave efiect to a desire on the part of the 
Legislature to encourage in every way giv- 
ing public notice when a change in the 
constitution of the firm takes place. It is 
to my mind not paradoxical or in any way 
impossible to suppose that the Legislature 
meant to say that if a firm is dissolved and 
no notice is given and people continue to 
trade with the firm under the old firm’s 
name they are not to be affected by a secret 
dissolution. After considering this matter 
somewhat carefully, while 1 quite appre- 
ciate that the section so construed is from 
the point of view of accepted English 
principles an anomaly, I am not prepared 
to hold that the question under s 264, Con- 
tract Act can be dealt with on the footing 
that there is any implied exception saving 
the liability of some persois. That being 
BO it would be entirely unnecessary, on any 
view taken of these facts, to think of issu- 
ing a commission and it is entirely unne- 
cessary to examine further the state of the 
evidence on the question whether there was 


in fact a dissolution of partnership in April 
1922. 

For these reasons, I think the appeal fails 
and must be dismissed with costs. 
Buckland, J.— I agree 
A. Appeal dismimd. 


CALCUTTA HIGH COURT. 

Oivil Appeal No. 185 of 1930. 

April 22, 1931. 

SOHBAWARDT AND ObAKAM, JJ. 

HARI DAS BASU— Plaintiff— 
Appbllant 
versus 

NATIONAL INSURANCE COMPANY, 
Ltd.— Dbfbnd ANTS — haepoNDBNTs. 

Civil Procedure Code (Act V of 908), s. 39 ^ 0. 
XXI fr. 16— Attachment of debt— Jurisdiction of 
Court— Conditions — Want of jurisdiction — Validity of 
sale— Procedure— Debt, location of— Insurance policy ^ 
attachment of. 

The invalidity or absence oi attachment would 
not invalidate a sale inasmuch as an order of 
attachment is only a prohibitory order issued on the 
judgment-debtor and the public in order to protect 
the decree-holder, [p. 5-^4, cols. 1 & 2.] 

But if a property cannot be attached being outside 
the jurisdiction of a Court it can neither be sold by 
that Court, fp. 535, col. 1.] 

It is not oompetent in execution of a decree for 
money to attach at the instance of the decree- 
holder a debt payable to the judgment-debtor mitsido 
the jurisdiction by a person not resident within the 
jurisdiction of that Court. Begg Dunlop & Co. v. 
Jagannath Marwari (3), followed, Bank of Bengal v. 
Sarat Ch. Mitra (2), referred to. [p. 53.5, col 1 ] 

The proper procedure in such cases is to transfer 
the decree for execution to the Court which has 
jurisdiction to attach the debt. [p. 535, col 2.] 

It makes no difference so far as the consideration 
of the present question is concerned as to where the 
money is pay able, [ibid.] 

The location of a debt is where the debtor resides. 
[p.535,coh I.]| „ , 

Appeal from appellate decree of 
the District Judge, BirbhuiD, dated the 
0th August, 1929, 

Messrs. Sarat Ch. Roy Chowdhury and 
Tarakeshwar Nath Mitra, for the Appel- 
laots. 

Mr. Rupendra" Comar Mitter, for the Res- 
pondents. 

Suhrawardy, J.— One Sasi Bhuaan 
Bhattacharya living within the jurisdic- 
tion of the Muneif of Bolpur in the Dis- 
trict of Birbhum insured his life with the 
defendant company for Re. 2,000 by Policy 
No 7218 He borrowed some money from 
the plaintiff who obtained a decree for the 
amount against his legal representatives 
after bis death, and put it iu execution in 
the Court of the Munsif at Bolpur who bad 
passed the decree la ezeoution oi the 
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decree, the policy or more correctly speak- 
ing the amouDt due under the policy vras 
first attached by the Mupeif of Bolpur 
under O. XXI, r 46, < ivil Procedure Code, 
and euhei quently sold by him and pur- 
chased by the plaintiff. Not having ob- 
tained satisfaction from the defendant, the 
plaintiff brought the present suit to re- 
cover the amount to which he said he was 
en<itled by bis purchase of the debt as 
aforesaid. The plea of the defendant com- 
pany was that the Bolpur t'ourt had no 
jurisdiction to aell the debt due under the 
policy and, so the purchase by the plaint- 
iff did not give him the right to recover 
it from the defendant. The defendant 
further objected that the suit did not lie 
in the Court of the Subordinate Judge of 
Birbbum. As to the second ground of 
objection, the trial Court held that it had 
jurisdiction to entertain the suit and the 
learned District Judge on appeal did not 
consider this point, as in his opinion the 
plaintiff’s suit failed on other grounds. 
The defendant however desires to support 
the decree of the Court below on this 
ground also. 

On the first objection of the defendant 
both the Courts have held that the Bolpur 
Court bad no jurisdiction to attach the 
debt due from the defendant company and 
had consequently no jurisdiction to sell it 
end that by bis purchase at such sale the 
plaintifi did not acquire any right to 
recover the money. The learned District 
Judge after discuesing the law and facts of 
the case has recorded his findings in these 
words : 

“I fully agree with the conclusions arrived at by 
tho learned Subordinate Judge and hold that the 
order of attachment was ah iintio void and the alleged 
sale subsequently held gave no right, title or interest 
to tho decree-holder the plaintiff in this case.” 

In this view of the matter both the Courts 
below have dismissed the plaintifi’s suit 
and the plaintiff has appealed. 

It has not been seriously passed that the 
attachment under O. XXI, r. 46, Civil 
Procedure Code, of the debt was a valid 
attachment. But it has been argued that 
any irregnlarity in or even absence of 
attachment does not vitiate the sale and 
in support of this contention several cases 
have been cited of which the latest is 
Nareth Chandra Mitra v Molla Atul Haq 
(1) in which sll the earlier ctses have been 
considered. As a pore question of law 
there can be no dispute that the invalidity 
or abtence of attachment would not invali- 

(1) l?9Ind. Cas, 779; A.I.R. 1931 Cal 35; 57 0. 
1^6; Ind, Rul. (1931) Cal. 251. 


date the sale, inasmuch as the order of 
attachment is only a prohibitory order 
issued on the judgment-debtor and the 
public in order to protect the interest of 
the execution creditor. Bnt this view of 
the law is of no help to the plaintiff in 
the present case. In sll those cases the 
Court bad jurisdiction to sell the property. 
The executing Oonrt, like the Court enter- 
taining a suit (except in esse of breach of 
contract', most have territorial jurisdiction 
over the subject matter against which ex- 
ecution is sought Where it has no such 
jurisdiction the provisions of s 39, Civil 
Procedure Code, must apply that is to say, 
the executing Court should send the appli- 
lication for execution to any other Court 
which has such territorial jurisdiction. 
The word “may” used in e. 39 does not 
mean that it is in the discretion of the 
Court which passed the decree either to 
execute the decree itself or to send the 
application for execution to another Court 
where the property against which execution 
is sought is situated outside the jurisdic- 
tion of the Court which passed the decree. 
The discretion given there indicates that 
the Court should send the application for 
execution to another Court where it thinks 
that the decree is executable in the way 
prayed for: 

“Speaking generally, it is an accepted principle of 
international jurisprudence that the jurisdiction of a 
Court in enforcing execution of its decree is res- 
tricted by its territorial limitations. That is to say, 
the jurisdiction of the Court is circumscribed by, 
and is co extensive with its territorial limits. Thus 
a Court desiring to seize or attach the property of a 
judgment-debtor outside its jurisdiction, and where 
such properly is in the hands of, or the custody of 
another, also outside the jurisdiction, such property 
sought to be attached in aid of the execution can 
only be reached by a regular method of procedure 
which has been prescribed by the rules of the 
Civil Procedure Code and similar Codes which pre- 
vail in all countries, viz , the decree of the executing 
Court must be transferred to the local limits of the 
jurisdiction of the external Court within which the 
jiroperty sought to be attached is for the time being.” 
Per Atkinson, J., in Bank of Bengal v. Sarat Ch. 
Ultra (2). 

if the moveable property such as money 
against which execution is asked for ie not 
within the teriitorial limits of the execu- 
ting Court, the only other way in which 
that Court may have jurisdiction to ex- 
ecute the decree is when the person against 
whom execution is sought ie or resides 
within the jorisdiotion of that Court. 
Except where these or one of these circum- 
stances exist, or exists, the executing Oonrt 
has CO jurisdiction to seize property which 

(2) 48 Ind. 0*8. 943; 4 Pat. L. J. 141; (1919) Pat. 
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is not within its territorial jurisdiction and 
where the person against whom execution 
is sought does not reside within its terri* 
torial jurisdiction. This point has been 
settled by the decision in Begg Dunlop & 
Co. r. Jaganmth Marwari (3), where the 
question arose with regard to the validity 
of attachment of a certain sum of money 
lying outside the jurisdiction of the exe- 
cuting Court. The learned Judges say ; 

**It is not competexit to the Court in execution of a 
decres for money to attach at the instance of the 
decree-holder a debt payable to the judgment-debtor 
outside the jurisdiction by a person not a resident 
within the jurisdiction of that Court.” 

But Mr. Roy Ohoudhury on behalf of the 
appellant argues that even though the 
attachment was bad in law and the Court 
at Bolpur had no jurisdiction to attach the 
money in the hands of the defendant, it 
had still the jurisdiction to sell the debt 
due to the deceased judgment-debtor. 
The condition that in order to give juris- 
diction to the executing Court the debt 
must be either within the jurisdiction of 
the executing Court or the person against 
whom it is claimed is a resident within its 
jurisdiction applies equally to attachment 
and to sale. If a property cannot be 
attached being outside the jurisdiction of 
a Court it can neither be sold by that 
Court. In Surendra Nath v. Bansi Badan 
(4) the view expressed in Begg Dunlop & 
Co. V. Jagannath Marwari (3) was con- 
firmed and it was further observed that an 
inferior Court should not be allowed to 
usurp jurisdiction it did not possess, and 
the order passed by a Court by usurpation 
of jurisdiction cannot be allowed to stand 
on a consideration that similar order would 
have been made on the merits by a Court 
of competent jurisdiction. 

In the present case there can be no 
quarrel about the facts. The debt is due 
from the Company which carries on its 
business at Calcutta. According to the 
decision in Begg Dunlop's cate (3), the 
location of the debt is where the defendant 
resides. The debt and the debtor both 
being outside the jurisdiction of the Bolpur 
Court, that Court wes not competent to sell 
the debt and the plaintiff did not acquire 
the right to recover it by his purchase at 
Court sale. 

A further question is raised, namely, that 
under the contract evidenced by the policy 
money is payable to the legal representa- 
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tives of Sasi Bhusan at Bolpur and so the 
Bolpur Court had jurisdiction over it. 
That question is relevant only with refer- 
ence to the objection raised on behalf of the 
respondent that the suit is not maintainable 
in the Birbhum Court. It makes no dif- 
ference so far as the consideration of the 
present question is concerned, as to where 
the money is payable. The point is where 
the money was lying when execution was 
taken. I agree with the learned District 
Judge in holding that the attachment and 
sale are both void and that the plaintiff has 
no title to the money in the hands of the 
defendant. In this view of the matter it 
is not necessary to consider whether the 
Bolpur Court had jurisdiction to entertain 
the suit. The result is that the appeal is 
dismissed with costs. 

Graham, J.— I agree. In my judg- 
ment the appeal fails on the ground that 
Bolpur Court had no jurisdiction to attach 
or sell any property outside its territorial 
jurisdiction. The sale was, therefore, a 
nullity and could confer no right or title 
upon the plaintiff : see Begg Dunlop & Co, 
V. Jagannath Marwari (3). As was pointed 
out in that case the proper procedure for 
attachment of the policy would have been 
to transfer the decree to the Court within 
whose jurisdiction the debtor of the judg- 
ment-debtor resided. That coarse was not 
adopted. As my learned brother has stated 
the case referred to above was subsequently 
followed in another case in this Court ; 
36 Ind. Oas. 457 Surendra Nath v. Bansi 
Badan (4). 

A. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Appeal No. 1 1 of 1930. 

March 13,1931. 

RiNKiN, 0. J. *ND BcCKLANO, J. 

QHA8IRAM QOENKA— Pi.iiNTtFf— 
Appellant 
versus 

HARIBUX GOVERDHONBDAS 
AND anothbr— Dbfbndantj — 
Rb!<pondbnts. 

Countel and client— Compromite by Counsel — Party 
present in Court not objecting — V alidity of compromise 
—Allegation of misunderstanding of Counsel, effect 
of. 

If a Counsel girea his consent to a decree on a 
misunderstanding, that may be good reason lor the 
Court refusing to enforce the agreement. Where, 
however, the Counsel himself does not complain of 
having acted on a misunderstanding the Court can- 
not presume that he had acted on a misunderstand- 
ing. If the client is negligent in giving iiutructions 
and if the Connsel's exercise of jvdgment is not very 
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sound the agreement arrived at cannot be impeach- 
ed on those grounds, [p. 537, col. 2; p. 538, col. 1.] 

When the case was opened the Counsel for de- 
fendant in view of certain documents mentioned to 
the attorney that the defendant should consent to a 
decree and he also consulted the person who was 
standing behind his back, but it appeared that the 
Oounsel’s was under the impression that the person 
consulted was a relative of the party and not the 
party himself. The decree that was passed on the 
basis of the Oounsers representation was sought to 
bo impugned on the ground that the Counsel did 
not have the requisite authority : 

Heldf that the party present having in fact been 
consulted, the agreement was binding on him. fp. 538, 
ool. 1.] 

Per Rankin, G, J.—\i the party present in Court 
was not properly and adequately consulted then 
his duty was to refuse, when his Counsel was pro- 
posing to consent to a decree, to allow that to happen 
and if necessary to give notice to the other side 
and the Court that he was withdrawing the autho- 
rity which the Counsel had on his behalf. If any 
right is to accrue to the client from the fact of his 
being in Court ho must at least make his presence 
known to the Counsel in order that 
the Counsel may act accordingly and it 
cannot be supposed that because he keeps quiet 
and does not even instruct his Counsel as to who 
the client is or take any steps to inform the Coun- 
sel of his presence, the Counsel baa got to carry on 
upon the footing that he has no authority to deal 
with the case as circumstances may require [p. 537, 
pole. 1 A 2. 1 

Appeal aga'net original decreeolMr. Jus- 
tice Panckridge, reported as 126Ind. Gas 765, 

Messrs. A. K, Roy and S. C. Roy, for the 
Apnellant. 

Messrs. I. P. Mukerji and T. Ameer AH, 
for the Respondent. 

Rankin, C. J —la my opinion this 
appeal must be allowed. The question is 
Whether a certain decree which was parsed 
by consent should be set aside 

It appears that the suit was brought 
against defendant No. 2 firm for the price 
of ^oods sold and delivered smouaungto 
Re. 3,Ul)0 and the present applicants llari* 
bux Goverdhonedas were impleaded as 
defendant No. 1 on the footing that they 
had guaranteed the payment of the price 
of the goods. At thehearingdefencant No 
2 did not appear and as against them tho 
plaintiff proved his case ex parte and 
obtained a dec ee. A'* regards defendant 
No. 1 the Firm Haribux Goverdhonedas 
they did appear by learned Oounetl Mr. 
B. O. Qhose. It appears, according tr 
themselves, that they had taken no pains 
whatever to give instructions to anybody 
until the case was actually called on at.d 
their learned Oounsel had not even read 
the pleadings when the cree started. The 
facts have not been inquired into but the 
case with which the present respondents 
came before the learned Judge was shortly 
this : a short time after the case had been 


opened Oounsel for the plaintiff tendered a 
Nagri letter of which he bad an English 
translation That translation was shown 
to Mr. B. 0, Ghose who did not know Nagri 
and Mr. B. 0. Ghose on reading it turned 
round and asked defendant No 1 firm's 
attorney to tell the petitioners to cbnsent 
to a decree and, just as the attorney was 
conferring with one Goverdhonedas, Mr. 
B, 0. Ghose got up and told the Court 
that the petitioners consented to a decree 
for the amount claimed. That was the 
story with which the learned Judge was 
presented The learned Judge has inves- 
tiga'ed the facts and he has followed the 
course that has been adopted more than 
once in these circumstances. The learned 
Oounsel Mr. B. 0. Ghose made a statement 
from the Bar and the learned Judge has 
decided this case upon the basis of that 
statement. 

It seems clear enough that defendant 
No. 1 firm were represented in Court in ad- 
dition to their Oounsel, first of all, by 
their attorney and, secondly by one of their 
partners Goverdhonedas Deora. It is also 
quite clear that Goverdhonedas Deora is 
the son of Haribux Deora. It further 
appears that Mr. B. 0. Ghose did not know 
at the time be bad to begin this case who 
Goverdhonedas Deora was When he got 
the letter in Nagii, be handed it back to 
this Goverdhonedas Deora and asked him 
who he was and if this was his letter. It 
turns out that in this way he discovered 
that Goverdhonedas was not Haribux but 
the son of Haribux the writer of the letter. 
It further turns out that, although Gov- 
erdhonedas was a partner of defendant No. 
1 firm, Mr. B. 0. Ghose was never made 
aware of this fact. So one of bis clients 
was sitting behind bis back in Court though 
be did not know that; as a matter of fact, 
so far as we are informed, he had no 
other client present in Court at the time. 
Now, Mr. Gbose's narrative of the matter 
is that when he heard about this letter, 
as be was unable to read Nagri, he banded 
the original letter over where the Solicitor 
and Goverdhanedas were sitting and in 
the meantime be read the pleadings. 
When the letter had been read and Mr. 
Gbcse bad the advantage of hearing it read 
and seeing the English translation, he 
asked Goverdhonedas whether be admitted 
that the letter bore the signature that it 
purported to bear. He further aeked whe- 
ther his client meaning Haribux was pres- 
ent in Court and was going togiveevi- 
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dence^ He then discovered that the man 
behind him and to whom he was talking 
was not Haribux but his son and the son 
admitted that the letter bore his father s 
signature. On that Mr, B. 0. Qhose doing 
his best came to the conclusion that the 
case was hopeless and then he turned 
round and said that there was no case and 
he would consent to a decree. It appears 
that Qoverdhonedas did not object to his 
so doing. He did not get up to 9ay that 
he withdrew his authority nor did he take 
any steps of that sort when Mr. B. 0. Qhose 
got up and consented to a decree and the 
decree was recorded. That is not the end 
of the matter. At no time did Mr. B. 0. 
Qhose then or afterwards come before the 
Court and suggest that when he consented 
to a decree or advised his client to consent 
to a decree he was labouring under a mis- 
take or misapprehension cf any sort or kind. 
In these circumstances, the learned Judge 
having quoted the observations of Lord 
Esher M R , in the case of Mathews 
Munster (1), has come to the conclusion 
that, even although Mr. B. 0. Qhose did 
not know that the man sitting behind him 
was one of his clients, the presence of his 
client necessarily meant that Mr. Qhose 
had no authority to compromise the case 
without consulting his client. It seems 
to be a little hard if the law stands as the 
learned Judge thinks. But before consi- 
dering the question of law, the first point, 
in my judgment, to consider is whether 
within any reasonable meaning of the ex- 
pression Qoverdhonedas can be heard to 
say that he was not consulted. In my 
opinion, it is abundantly plain that he 
was consulted and, if he is heard to say 
that he was not properly and sufiniently 
consulted, then his duty was to refuse 
when his Counsel was proposing to con- 
sent to a decree to allow that to happen, 
to object to anything of the sort being 
done and. if necessary, to give notice to 
the other side and the Court that he was 
withdrawing the authority which the 
learned Counsel had on his behalf. Why 
this case should be dealt with on the bais 
that the client was not consulted, I fail to 
understand on the statement made by Mr. 
B. C. Qhose which the learned Judge has 
accepted. But apart altogether from that, 
the learned Judge’s judgment apparently 
goes to the length of saying that, if the 
client is in Court even although be is not 
known to the Counsel, unless the client con- 
sents. the Counsel’s ostensible authority is 
(1)(1887) 20 Q.B.D. 141. 
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non-existent. 1 do not understand why 
this proposition should be laid down. If 
any right is to accrue to the client from the 
fact of bis being in Court, he must at least 
make his presence known to the Counsel in 
order that the Counsel may act accordingly, 
and it is monstrous to suppose that, because 
he keeps quiet in a back seat and does not 
even instruct his Counsel as to who the 
client is or take any steps to inform the 
Counsel of his presence, the Counsel has got 
to carry on upon the footing that he has no 
authority to deal with the case as circum- 
stances may require. It seems to me that 
this case is amply and sufficiently governed 
by the very pertinent observations which 
are quoted by the learned Judge of Lord 
E^her M. R , in Mathews v. Munster (1): 

“If the client is in Court” and Lord Esher is not 
talking of concealed or unknown client “and desires 
that the case should go on and Counsel refuses, if after 
that ho does not withdraw his authority to Counsel to 
act for him and acquaint the other side with this he 
must be taken to have agreed to the course proposed,'* 

That is all the law which, in ray judg- 
ment. need be considered in this case. 

Mr Mukherjee has in addition to defend- 
ing the principle of the decision of the 
learned Judge, contended before us that, 
apart from that, he has in this petition 
made out a case of an entirely different 
character. What he says is that it is quite 
true that his client gave Mr. B 0. Qhoee 
no time to appreciate his case and Mr. B. 
O. Qhose had veiy little chance of judging 
accurately what the fortune of the case 
would be or the point that would turn out 
to be material and accordingly, when Mr. 
B. 0. Qboee eaw the Nagri letter, he failed 
to appreciate ithat it was not so fatal to his 
client as he obviously thought. The con- 
tention is that, if he had looked at that 
letter carefully never mini that it is per- 
fectly true that that letter was written by 
Haribux he would have seen that it did not 
help the plaintiff very much and it did not 
hurt defendant No. 1 very much and it is 
said that Mr. B. 0. Qhose made a mistake 
in judgment in thinking that this letter 
was likely to be fatal to his clients. It is 
said that on that there was a misapprehen- 
sion and consequently the ceise comes under 
the principle that, if learned Oounsel gives 
bis consent on a misunderstanding, that 
would be a good reason for the Court re- 
fusing to enf jrce the agreement. If Mr. 
Qhose had come before the Court and stated 
that he had acted upon a misunderstanding, 
it might be that that was a case worth con- 
sidering. But why should we assume that 
Mr, Qhose who has never complained of 
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having acted on a misunderetanding and has 
never confessed to any misunderstanding 
acted on a misunderstanding? The only 
reason is' that his clients were hopelessly 
neglectful in giving proper instructions to 
him. Mr. Uhose acted to the best of his 
judgment and, even if it be shown that his 
judgment was not very sound because he 
had no good opportunity of appreciating 
the situation 1 should be very sorry indeed 
to regard that as a reason why the party on 
the other side should be told that the 
agreement which has been come to ought 
not to be enforced. In my judgment, the 
appealj.ebouid be allowed, the order of the 
learned Judge should be discharged and 
the decree as against both sets of defend- 
ants must be restored. The costs before 
us and before the learned Judge must be 
paid by the applicants. 

It would appear that the decree was by 
mistake set aside as against defendant No. 
2 also. There appears to be no excuse as 
to this and the decree is restored as a whole- 

Buckland, J.— I agree. 

A. Decree restored. 


CALCUTTA HIGH COURT. 

Civil Appeals Nos, 1662 and 1663 of 1929. 

March 13, 1931. 

Mittbb, J. 

HARAN CHANDRA ROY— Plaintiff 
— Appellant 
versus 

RAM KUMAR ROY and otbbbs— 

DbFBNDANTS- - RbSPON DENTS. 

Civil Procedure Code (Act V of 1908), s. 66 — Sele 
in execution— Suit to enforce agreement to sell against 
jyiiVchdSCT' — id dijitciTTicibility . 

A suit against a purchaser in Court auction to 
enforce an alleged agreement entered into by him 
before the con&mation of the sale to convey to the 
plaintiff a share in the property purchased is barred 
under s. 60, Civil Procedure Code. 

Obiter. — An agreement subsequent to the purchase 
is not affected by the section. Ramathai Vadivelu 
Mudaliar v, Peria Manicka Mudaliar (1), explained, 
Venkatappa v. Jaiai/i/a (2), referred to. 

Civil Appeal from a decree of the First 
Additional Sub-Judge, Mymensingh, dated 
the 29th January, i»29. 

Messrs. Gopal Chandra Das and Bhuban 
Mohan Saha, for the Appellant. 

Messrs. Bhagirath Chandra Das and Ror 
mendra Nath Roy, for the Respondents. 

judgment. — These are two appeals by 
tie plaintifie and arise cut of two soits for 
speoiho perfoimanoe of a contract of sale. 
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The plaintiffs' case is that the suit land 
originally belonged to one Abedul and 
his co>eharers who were jotedars in res- 
pect of the land. There were three money 
decrees against them in favour of the 
plaintiffs in the present suit. The parties 
were brothers and when each of these per- 
sons executed the decrees there were some 
questions of ratetable distribution of assets 
amongst them. Then on 19tb of Kartik 
1328 B. S there was an agreement between 
them that the plaint lands would be 
purchased in auction in the name of Ram 
Kumar Roy for Rs. 120 if there were no 
other bidders for more value and that 
Ram Kumar Roy would have 8 annas share, 
Haran Roy 4 annas share and Ananda Roy 
4 annas share in the plaint lands so pur- 
chased and that subsequently the purchase 
money, costs of sale certificate and delivery 
of possession would be paid by them in 
proportion to their aforesaid shares by 
the three brothers and in that case Ram 
Kumar, was to be made to execute and 
register deeds of relinquishment in respect 
of their shares in favour of the plaintiffs 
in the present suit. It is said in the plaint 
that after the confirmation of the sale the 
plaintiffs demanded the execution of the 
deeds from the defendants which was not 
responded to with the result that the pre- 
sent suit had been brought. The defence of 
the defendants was that the suits were bar- 
red by the Statute of limitation. It was 
further contended that the contract was 
vague and cannot be given effect to. The 
Court of first instance negatived the de- 
fence and decreed the suits of the plaint- 
iffs. Against this decision an appeal was 
taken to the Court of the Subordinate 
Judge of Mymensingh and the Subordinate 
Judge has reversed these decrees of the 
Munsif in both the suits and has dismis- 
sed the plaintiffs' suits. He rested his 
decision in the two suits on two grounds : 
first that the suits were barred by s. 66, 
Civil Procedure Code, and secondly that 
the suits are barred by the Statute of limi- 
tation having regard to the provisions of 
Art. Il3, Sch. I, Limitation Act. 

In second appeal by the plaintiffs it has 
been contended by Mr. Das who appears for 
the appellants in both the cases that the 
Subordinate Judge has gone wrong on both 
the points. It is said that s. 66 was never 
taken as a ground of bar of the two suits 
in the written statement of the defendants 
and, therefore, should not have been allow- 
ed to be raised before the lower Appellate 
Court, The answer to this contention is 
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this: that the plea of bar under s 66 
which goes to the root of the suit does not 
depend upon disputed facts and may be al- 
lowed to be taken at any stage and the 
Court is bound to give effect to this plea. 
It appears that the agreements were made 
either before the sale or before 
the confirmation of the sale. In a case 
of this kind it is difficult to say that s. 66 
does not apply. Mr. Das sought to spell 
out of the plaint an agreement after the 
sale and asked me to apply the decision of 
the Judicial Committee in the case of 
Ramathai Vadivelu Mudaliar v. Peria 
Manieka Mudaliar (1) which approved of 
the Full Bench decision in the case of 
Venkatappa v. Jalayya (2). An examina- 
tion of the decision of the Judicial Com- 
mittee will show that their Lordships held 
that where the contract is subsequent to 
the purchase such a purchase is not affect- 
ed by the provisions of s, 66. It is 
necessary to quote a portion of the judg- 
ment delivered by Lord Cave in that case 
to show that if the contract was, as in the 
present case, before the sale, the provisions 
of s. 66 can be attracted to the case. At 
page 649 * In Ramathai Vadixelu Mudaliar 
V* Peria Manieka Mudaliar (1), their Lord- 
ships of the Judicial Committee say: 

“It was argued by Counsel for the appellant that the 
agreement relied upon by the plaintiffs even as found 
by the High Court amounted in substance to an agree- 
ment that the appellant should purchase as to certain 
parts of the property on behalf of the respondents 
or ol the persons whom they represent and he was 
able to point to certain expressions both in the 
plaint and in the evidence of some of the plaintiffs’ 
witnesses which supported that view of the transac- 
tion. If the agreement entered into before the auction 
stood alone there would be considerable force in this 
contention. The object of s. 66 was to put an end 
to purchases by one person in the name of another 
and the distinction between a purchase on behalf of 
another and the purchase coupled with an under- 
taking to convey to another at the price of the pur- 
chase is somewhat narrow. But whatever doubt 
might be caused by the character of the original 
agreement is removed by the events which happened 
after the sale. It was decided in Venkatappa v. 
Jalayya (2), that an agreement subsequent to a 
purchase is not affected by the section and there can 
be no question as to the correctness of that decision. 
In the present case agreements were entered into after 
the sale’’. 

It will appear, therefore, from the earlier 
passage in the quotation just made from 
their Lordsbipa' decision that if the agree* 

(1) ' 56 lad. Gas. 395; A. I. R. 1920 P. 0. 30; 47 I. A’ 
108; 43 M. 643; 24 0. W. N.699; 18 A. L. J.584; 23 

M. L. T. 13; 39 M. L. J. H ; 12 L. W. 1; (1920) M. W. 

N. 389; 2 U. P. L. R. (P. C.i 90 (P O ), 

(2) 51 lad. Gas. Ill; 42 M. 613; 9 L. \V. 598; 26 M. 

L. T. 46; (1919) M. W. N. 355; 37 M. L.J. 98 

(F.B.). 

♦Page of 43 M.— ffid.] ^ 


ment is regarded as one which was made 
before the purchase, in that case s. 66 
would apply. Of courae these are the 
observations which were not necessary for 
the decision in the particular case. But 
an obiter dictum of their Lordships is en- 
titled to very great weight. In the circum- 
stances it appears that there being no state- 
ment in the plaint to show that there was 
an agreement subsequent to the sale, s. 86 
bars the suits on the question of limitation* 
the Sabordiaate Judge has also come to a 
right conclusion. From the receipts which 
have been executed prior to the sale or 
confirmation of the sale it appears that the 
intention of the parties was that the agree- 
ment should be given effect to after the 
confirmation of the sale, that is to say, that 
the deed of relinquishment mentioned was 
to be executed after the confirmation of the 
sale which took place on 10th January 
1922, and none of these suits are filed with^ 
in three years from that date. 

The result is that both the points raised 
by Mr. Dass fail and the appeals fail and 
must be dismissed. 

There will however be no order as to 
costs having regard to the relationship of 
parties. 

Appeal diamiated. 


CALCUTTA HIGH COURT. 

Civil Appeal No. 75 of 1930. 

March 5, 1931. 

R»nkin, 0. J. ano Booklakd, J. 
RAMJA8H AGARVALLA and anotbbr 
—Appellants 
versua 

MssfeBs, ORR, DIGNAMA Co., 

AND OTBBK8 RbSPONDBNTS. 

Calcutta High Court (Original Side) Rules Chart 
XXXXVl, rr. 32. 71 to 7S-Taxation ofeo^t 

Power to allow more than maximum prescribed 

Written consent, whether necessary— Procedure for 
revision— Application to Court before taxation it 
completed^ propriety of. 

Under Chap. XXXVI, r. 32, of tha Calcutta Bhgh 
Court Original Side Rules the Taxing Officer has 
power to allow fees in excess of the maximum on 
production of a written consent of the client and 
just as the Taxing Officer has jurisdiction to allow 
fees in excess when a written consent is produced 
the Court has jurisdiction to allow fees in excess 
where consent is proved although it is not proved 
in every instance by a consent in writing fn 541 
col, 1.] * * 

Although as a rule the proper procedure to apply 
for a revision of taxation is to wait till the compli 
tion of the taxation and theh apply for a review 
underrr. 71 to73of Chap. XXXVI, where the dis- 
cretion 18 not vested in the Taxing Officer at all, 
there is no objection whatever and it is more 
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convenient to approach the Oourt at a stage before 
the taxation is finally concluded, [p. 541, col. 1.] 

Oivil Appeal against an order of Mr« 
Justice Lort-Williams, dated the 22nd Mav 
1930. 

Messrs. N. K. Bos* and B. B. Sarkar, for 
the Appellants. 

The Advocate-Qeneral and Mr. S, N, 
Banerjee, for the Hespondents. 

Rankin. C. J.— This is an appeal from 
an order made by my learned brother Lort* 
Williams, J., on an application made by 
the attorneys with reference to the taxa- 
tion of their bill against their clients for 
whom thejT had acted in the coarse of a 
partnership suit. The partnership suit 
appears to have proceeded to a stage at 
which a reference was being conducted in 
this Oourt. The bill was carried on and 
the taxation before the Taxing OflBcer 
arrived at a stage at which the officer was 
about to complete the taxation. It appears 
that certain learned Counsfl had been 
employed from time to time in connexicn 
with the suit and the reference and the 


their affidavit. They had given sever®! 
pages of items of Oounsel's fees yyhich th® 
Taxing Officer as at present advised was 
not prepared to allow on the ground that 
it was not within his power. By that 
affidavit they claimed to show partly by 
the oath of the defendant and partly by 
letters received from the clients and from 
Counsel that in each case the amount of 
the fees had been agreed upon by the 
clients, and that the clients knew and in- 
tended that these fees should be paid. 
There was a question in some cases whether 
one Counsel or two Counsel should have 
been employed and in these matters also 
the affidavit of the attorneys is of very 
great detail and, speaking for myself, very 
convincing. In my judgment, the learned 
Judge was minded to make an order that 
in view of the client's consent although 
in some esses the consent was not in 
writing the amount paid to two Counsel 
with the client’s consent should be allowed 
and the first question logically for our 
consideration is whether, in these circum- 


attorneys acting for the clients were 
objecting to this taxation to the allowances 
of sums which had been paid to Counsel on 
account of Counsel's fee. Thereupon the 
Taxing Officer having come to the end of 
his duties recorded an order and said that 
be would deal with Counsel's fee finally at 
the next meeting and that he understood 
that the attorneys were applying to the 
Judge for an order which would authorize 
allowance of Counsel’s feo. The Taxing 
Officer intimated with regard to the differ- 
ent fees charged in the bill which of them 
be considered be was entitled under r. 32, 
Chap. XXXVI, of the Kules of this Court 
to allow and which of them he considered 
should not be allowed by him, at all events, 
without a further order from the Court. 
Thereupon the attorneys moved the learned 
Judge and obtained from him an order 
directing the Taxing Officer to allow all 
fees paid to Counsel including the charges 
incurred in preparation of briefs to Coun- 
sel and all other charges and expenses in- 
curred herein and set out in the applicant’s 
bill of costs. The intention of the sum- 
mons is not entirely clear ; but when we 
come to consider the affidavits and the 
materials, it is not difficult to see what is 
intended by the order of the learned Judge. 
The fact is that on all the questions as to 
which Counsel's fee which has been paid, 
were disallowed or about to be disallowed 
by the Taxing Officer the attorneys h^d 
given specific and detailed information in 


stances the learned Judge had any power 
jo allow tne fees. 

It is anything but clear to me that it 
was argued before the learned Judge that 
the Court had no power at all to illow 
fees above the maximum mentioned in 
r. 32 in the absence of a written consent. 
'I’he contention seems to have been that 
the application was preTiature rather 
than that the application asked for some- 
thing which the Court had no power to 
allow. Id seems to me that while it is 
quite true that the words referring to the 
order of the (''ourt or a Judge were in 
1924 left out of r. 32 when that rule was 
redrafted that was not because the absence 
of these words could effect or was intended 
to effect a total destruction of the power 
of the Court in any case to permit the 
maximum to be exceeded. The position is 
that the Taxing Officer himself can allow 
fees to any extent in excess of the maxi- 
mum not that he is obliged to but he may 
allow fees to any extent in excess of the 
maximum on production of a written con- 
sent of the client or his representative or 
recognized agent. When we look at 
Chap. XXXVI, wd find that that Chapter 
leaves a certain amount of discretion to the 
Taxing Officer and in certain respects leaves 
farther discretion to the Court. In parti- 
cular we see by r. 9 that : 

“where in the opinion of the Taxing OfiBcer the 
maximum fee allowed by these rules is insufiBoielit 
or a fee ought to be crowed for any matter not 
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proTided for in the rules or table of fees he may, 
upon the application of a party, refer the matter 
to the Court stating what amount in his judgment 
ought to be allowed and by whom the same ought 
to be paid and the Court shall make such order 
thereon as to the allowance of the whole or any part 
of the amount proposed by the Taxing Officer as 
it shall think ht." 

and it is quite clear that the Court can 
make an order authorizing the maximum 
to be exceeded. In the same way when 
we .look at the rules which deal with the 
proper procedure for a review of taxation 
when taxation has been completed we 
find that the Judge may make such order 
as to him may seem just. It appears 
to me that the omission of an express re- 
ference to an order of the Court in r. 32 
is not because in the absence of such re- 
ference the rule by itself would bind the 
hands of the Judges but because the mat- 
ter is left to the general principle which 
is that the limits marked out by r. 3i are 
meant to be provisions defining the power 
of the Taxing Officer and are not intended 
to take away and cannot by implication 
to take away the power of the Court in a 
proper case to allow fees greater than the 
maximum authorized by the rules. I there- 
fore hold that just as the Taxing Officer has 
jurisdiction to allow fees in excess when 
a written consent is produced, the Court 
has jurisdiction to allow fees in excess 
where consent is proved although it is not 
proved in every instance by a consent in 
writing. 

I now come to the next question. It was 
contended that the procedure was wrong 
because the attorneys should have waited 
until the completion of the taxation and 
applied for a review of the taxation under 
rr. 71 to 73, Chap. XXXVI. In many cases 
of course it is only reasonable to wait till 
the very end and apply in that manner 
because it is a way which provides that the 
Taxing Officer shall if specific objections are 
brought before him, deal with these specific 
objections, and then the matter goes to the 
Judge on proper materials That is quite 
right as regards many questions, but in a 
matter where the decision is not vested in 
the Taxing Officer at all as in the present 
case it seems to me that there is no ob- 
jection whatever and it is more convenient 
to approach the Oourt at a stage before 
the taxation is finally concluded. There is 
no reason to think that it is not open to the 
learned Judge to entertain the application 
in the circumstances. 

Then comes the question of the merits 
of the application. 1 am satisfied that as 
regards the payment of the fees to Counsel 


in excess of the maximum which is laid 
down th 8) attorneys have shown thorough- 
ly and to the hilt that they were acting 
throughout with the consent of the clients, 
that the clients knew that the fees paid 
were in excess of the usual and that the 
clients were from time to time dis- 
cussing with the solicitors what fees should 
be paid and knew what fees would be paid 
and satisfied themselves that they were 
no more than what was desirable. lu these 
circumstances, it seems to me that as 
regards the specific fees of Counsel which 
are mentioned in the affidavit in support 
of this application they should all be 
allowed and it seems to me further that 
this is equally so as regards those cases 
were two Counsel’s feei were paid. 
These matters of Counsel’s fees have I 
think been most satisfactorily cleared up 
in the application. 

There remains only the question of in- 
cidents! charges for preparation of two 
briefs instead of one and matters of that 
sort. As long as it is understood that 
the Oourt has sitistied itself that the fees 
mentioned in the affidavit were consented 
to and that where two Counsel were em- 
ployed the employment of these Counsel 
was consented to any matter of detail 
must be left to the Taxing (>fficer.'j^lt is 
quite evident that there is no difficulty in 
carrying out properly the consequences of 
this cr ier. If any question does arise in 
consequence of this order in that respect 
then it is better that the matter should 
come again before the Oourt on a proper 
reference under rr. 7 1 to 73, Chap. XXXVI. 

1 think that in substance the order of 
the learned J udge is right. It is however 
somewhat loosely drawn up and I think it 
should be altered so as to ' read as follows : 

“It is ordered that the Taxing Otiicer be directed in 
taxing the bill of costs of the said Messrs. Orr, 
Dignam and Oo., to allow all fees to Counsel and the 
proper charges incurred in preparation of briefs to 
Counsel and other incidental charges and expenses 
found to be proper.” 

But it is not intended that the order is 
to be an order enquiring the Taxing Officer 
to allow the whole bill as it stands. The 
appeal must be dismissed with costs. 

Buckland, J.— I agree. 

A, Appeal dismiseed. 
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CALCUTTA HIGH COURT. 

Civil Appeal No. 1631 op W30. 

February 19, 1931. 

Guii, J. 

JE8RAJ JAIOHANDLAL BAID— 
Appbliant 
versus 

CHAIRMAN OP THB COMMISSIONERS 

OFTBB MUNICIPALITY of NATORE 
— Rbspondbnt. 

Bengal Municipal Act (III of 1881i), 8.261— As^ 

eessment of license- feeSuit for declaration of 
illegality of assessment— Jurisdiction of Civil 
Court. 

A suit for declaration that a certain sum of money 
which has been assessed as license* fee by a Munici- 
pality in respect of a yard or depot for trade is not 
legally recorerable from the plaintiff inasmuch as 
the entire area in respect of T^ich the fee was 
levied was not used as a yard or depot for trade and 
as such the levy was ultra vires, can be entertained 
by a Oivil Court, 

Appeal againat appellate decree of the 
District r Judge, Rajshahi, dated the iOth 
April, 1930. 

Messrs. Sachindraprasad Ghose and 
Bihhutibhushan Lahiri, for the Appellant. 

Messrs. Debendranarayan Bhatlacharya 
and Phanindramohan Sanyal, for the Res- 
pondent. 

Judgment.— The question involved in 
this appeal is whether the Oivil Court has 
jurisdiction to try the suit, in which 
the appeal had arisen. The suit, as laid, 
was for declaration that a sum of Rs. 326 
was not legally recoverable from the 
plaintiff as license fee. The allegation 
made in the plaint was that: 

“the Chairman of the defendant Municipality while 
illegally measuring the jutegodown of the plaintiff, 
had wilfully measured all the places outside the 
godown, where no jute business was effected, and 
could not be effected; and inside the godown also 
(measured) places, where on account of press, etc., 
being located, no jute was stacked and could not be 
ataeked, and had not given allowances for all these 
places.” 

The defendant's case, as made in the 
written statement, filed in Court, was that: 

‘ *‘the defendant Municipality measured the plaint- 
iff’s godown, and all the places for stacking jute 
in presence of properly authorized agent on behalf 
of the plaintiff. 

The defendant further pleaded that the 
plaintiff’s suit was not maintainable. 

The Courts below have dismissed the 
plaintiff’s suit on the ground that the 
amount of license fee assessed by the 
Municipality was in question, and that 
the case was not one in which the Munici- 
pality had acted illegally or one in which 
the action of the Municipality could be 
said to be ultra vires. There can be no 
doubt that the Municipality purported to 
act under s. 361, Bengal Municipal Act, 


in the matter of levying of the license-fee 
in question; and the position cannot be 
disputed that the plaintiff, the licensee, 
could not challenge the action of the 
Municipality, unless it was found that 
such action was illegal or ultra vires of 
the statutory provision as contained in 
the Bengal Municipal Act. The Courts 
below have proceeded upon the footing 
that only the amount of assessment of the 
license fee was in question in that suit. 
The question before the Court in the 
present case was whether, on the facts 
stated in the plaint, and upon those stated 
in the written statement in the suit, it 
could be said that the entire area, in res- 
pect of which license- fee was levied by 
the Municipality, purporting to act under 
8. iCl, Bengal Municipal Act, was “a 
yard or depot for trade in jute.” The 
action of the Commissioners of the Muni- 
cipality, acting through their Chairman, 
complained of, was that they had excee- 
ded their statutory powers, and as such 
the levy of license fee of Rs. 326, by the 
Municipality, was ultra vires. The suit 
as laid was not merely for the purpose of 
reducing the amount of the assessment. 

The question of the principle of assess- 
ment was disputed; the basis of assessment 
was questioned by the plaintiff in the 
suit, on allegations of fact made in the 
plaint. 

in the above view of the case, it was 
incumbent upon the Courts below to deter- 
mine, on evidence, the question of fact 
whether the entire area in respect of which 
the license fee of Rs. 326 has been levied, 
was or was not used as “a yard or depot 
for trade in jute.” If in point of fact, the 
entire area was so used, the principle of 
assessment and the basis, on which the 
license fee has been levied, would be cor- 
rect; if, on the other band, the entire area 
was not used as a yard or depot for trade 
in j ute, the levy of license fee, as made of 
the Municipality, in the present case, would 
be ultra vires of the statutory provision 
referred to above, and the Civil Court 
would have jurisdiction to entertain the 
plaintiff’s suit and give the plaintiff the 
relief he has prayed for in the suit. 

The decisions of the Courts below are 
set aside, and the case is remanded to the 
Court of first instance for a fresh trial in 
the light of the observations made in this 
judgment. The parties will be at liberty 
to adduce evidence in support of their 
respective-oases, as stated in their plead- 
ings in the stiit. Costs in the litigation 
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up to the present stage, inolading the 
costs of the appeal to this Oourt, will abide 
the result. 

The records of the case are to be sent 
down as soon as possible. 

A. Case remanded. 


CALCUTTA HIGH COURT. 

Miscellaneous Oiril Appeal No. iby of 1929. 

May 8, 1931. 

SoHSiWABDr AND QraHAM, JJ. 

OHANDRAMANI MAITY— Pbtitionbb 
versus 

BIPIN BBHARI SA8MAL and cThbbs— 

— Opposite Pasties. 

Probate proceedings — Application by legatee — Death 
of party — Right to continue^ whether survives to 
donees of legacy — Civil Procedure Code (Act V of 
1008), 8. 2 (H) — ^ Legal representative', meaning of. 

A person applied for probate under a will. The 
widow of the testator produced a codicil under which 
she was a legatee and claimed probate. The Dis* 
trict Judge granted probate of the will holding 
that the codicil was not genuine. The widow 
appealed and during the pendency of the appeal 
she made a gift of the legacy to A and then died. A 
applied for being subsituted in place of the widow 

Held, that as the right to the legacy had vested 
in A, he was a ‘legal representative’ of the widow 
within the definition in s. 2, Civil Procedure Code, 
and was entitled to be substituted as party under 
0. XXII, Oiril Proceduro Code. Sarat Chandra 
Banerjte v.NaniMoha^i Baner]i(l), distinguished, 
[p. 543, col. 2.] 

The right to obtain a i)robat 0 does not ordinarily 
surviTe out in an appeal in a case where the judg- 
ment appealed against may ojperate as one in rem 
different considerations will arise, [p. 544, col. 1.] 

Miscellaneous Appeal against an order of 
the District Judge.Midnapur, dated the 26th 
August 1929. 

Messrs Hiralal Chakraburty and Sarat 
Chandra J ana, tor the Petitioaer. 

Messrs. B. M. Sasmal and Bireswar Chat- 
terjee, tor the Opposite Parties. 

Judgment.— One Radha Krishna 
Maity aied in 1926 leaving a will of which 
probate was applied for by the opposite 
party. His window Ohandramani Maity 
produced a codicil by which the original 
executor appointed under the will was remov* 
ed and she became legatee for Rs. 10,600 
due to the deceased on account of his life 
policy. Both the will and the codicil were 
subject of the suit before the lower Oourt 
and the learned District Judge granted 
probate of the will, and refused probate of 
the codicil which he found not to be 
genuine. Against that decision the present 
app^l was preferred by Ohandramani and 
during the pendency of the appeal she 
made a gift of the legacy she was to receive 
under thiD codicil to the two sets of appli- 


cants before us. She died on 21st January last 
and the present applications are made one by 
Bachindra Nath Maiti, a grandson of Radha 
Krishna Maity, and AmalaDassi his daugh- 
ter and, the other by one Anilbaran Maity 
another grandsoh of Radha Krishna by 
another son, for substitution in place of 
the deceased appellant and for permission 
to carry on the appeal. 

The applications are opposed and it is 
argued by the opposite party respondent 
in the appeal that the right to sue in the 
present suit does not survive to the applic- 
ants and that, therefore, they are not 
entitled under the law to be substituted 
in the place of the deceased appellant. It 
should be mentioned that under the 
codicil the first executor was a son of the 
testator, named Barendra Nath Maity, who 
predeceased him, and that the next execu- 
tor was Sachindra Nath Maity, one of the 
applicants before os, and the executor 
after him, as named in the will was 
Ohandramani the widow of the testator. 
When Ohandramani applied for probate 
of the codicil, Sachindra Nath who was the 
executor named in the codicil before her 
renounced his appointment as executor and 
“so, in a sense opposed the application" 
as the learned Judge says, but it is not 
clear it what sense he did so. However, 
the fact remains that be renounced his 
position as executor under the codicil. 

The only question therefore we will 
have to consider is whether the applicants 
are entitled to be substituted in place of 
the deceased appellant under O. 22, Oivil 
Procedure Code. Under r. 3 of that order 
where the sole plaintifi (or appellant) dies 
and the right to sue survives the Court 
shall cause the legal representatives of the 
deceased plaintiff (or appellant) to be made 
parties. "Legal representative^’ is defined 
in s. 2 as a person who in law represents 
the estate of deceased person and in- 
cludes any person where the party sues 
in a representative character and on whom 
the estate devolves on the death of the party 
suing. Now one of the applicants Amala 
Dassi is an heir of the deceased Ohandra- 
mani being her daughter and if the 
codicil is proved (as we will, for our 
present purpose assume) then she will 
succeed to the legacy of Rs. 10,000 given 
to Ohandramani as to her stridhan. Then 
we have it that in August 1930, Chandra 
mani executed a deed of gift of the legacy 
in favour of all the applicants and if the 
codicil is proved all these persons are en- 
titled to aueceed to the legacy to Ohandra* 
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m&ni. They are therefore, clearly within 
the definition of “legal representative,” in 
B. 2 of the Code. 

It is true that the right to obtain pro- 
bate of a will does not survive; Sarat Chan- 
dra Banerjee v. Nani Mohan Banerji (1) 
but in an appeal in a case where the judg- 
ment appealed against may operate 
as one in rem different considerations will 
arise In the event of the codicil being 
proved the Oourt may pass appropriate 
orders orders for the administration of the 
estate of the deceased. 

We are of opinion that these applica- 
tions should be allowed and we accordingly 
direct that the substitution be made as 
prayed for. There will be no ord(r as to 
costs. 

A. Applicaticn allowed. 

(1) 3 Ind, Gas. 995; 36 0. 799. 

CALCUTTA HIGH COURT. 

Oivil Revision No 311 of 1931. 

June S(>, i93l. 

Jack, J. 

KHOSAL CHANDRA DAS-PiinTi nbi 
X ersus 

UPENDRA NAl'H CHOSE andot.ib.s 

— Of’PJ-ITB PiRTlES 

Bengal Tenancy Act ( VIII of ISSf>), s SG-I'U) 
(a) — PrC’emptiun— Person purchasing share during 
pre-emption proceedings, whether can join as co-ap- 
plicant— Division of shares —Principles— Unequal 
division— Error in exercising jurisdiction — Revision, 

lliidor 8 26-F cl. (4) (a), Hcngnl Tenancy Act, a 
person who was not a co-sharcr landlord at the time 
when the original application for pro cmption was 
made 13 entitled to make a piirckasc and, therefore, 
to join as a co-applicant if he becomes a co-sharer 
at any time within two months of the service of notice 
under s. 26-0. 

In the ordinary course co-sharer landlords apply- 
ing to pre-empt sliould be entitled to pre-empt to the 
extent of equal shares, but in any case a co- sharer 
landlord should have a share corresponding to his 
interest in thesupeiior right compared with the in- 
terest of the opposite jiarty. 

If the ordinary rule of equal shares i« to be de- 
parted from it must bo done on some basis or prin- 
ciple. 

An unequal distribution without sulhcient reason 
ftmounts to an irregularity in the exercise of juris- 
diction justifying revision. 

Oivil Revision against an order of the 
Muasif, First Oourt, Biiissl, dated the 20th 
December, 1030 

Mr. Bijan Kumar Mukherji, tor the 
Petitioner. 

Mr. Sirish Chandra Butt, tor the Opposite 
Parties. 

Judgment — This Rule has been issued 
on the opposite party to show cause why 
the orders nade by the Munsif of the First 
Oourt of Barisal, dated 9th December, 1930, 
and 20th December 1930, should not be 
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set aside. The orders in question are that 
the applicant is to be allowed to join in the 
co-sharer landlord’s application for pre- 
emption of the transferred holding to the 
extent of 16 gandas only. Tne petitioner 
claims that he ought to have been allowed 
to purchase 8 annas share of the holding or 
at least bis share in proportion to the share 
in the superior right, which he has purchas- 
ed, as compared with the share in the 
superior right held by the opposite party. 

It is contended on behalf of the oppo- 
site party, that the petitioner should not 
have been allowed at all to purchase inas- 
much as he was not a co-sharer landlord 
at the time when the oiiginal application 
for pre-emption was made. But I think 
that, under the terms of s. 26 F. cl. 4 (a) 
Bengal Tenancy Act, he is entitled to make 
the purchase, if he becomes a co-sharer land- 
lord at any time, within two months of 
the service of notice under s. 2 j-D, namely 
within the period of limitation stated in 
8. 26-F, cl. 4 (a), a. 26 F, does not state 
what share a cosharer landlord coining 
in under cl 4 (a) is entitled to get and it 
would seem that in the ordinary course, 
CO sharer land'ords applying to pre-empt 
should be entitled to pre-empt to the ex- 
tent of equal ehares, but in any case I 
think that the contention of the applicant 
is not unreasonable in this case, i. e., that 
he should have a share corresponding to 
bis interest in the superior right as com- 
pared with that of the opposite party. 

It is urged on the other hand that this 
Court should not interfere under e. 115, 
Oivil Procedure Code, with the order of the 
Oourt below inasmuch as there is no ques- 
tion of jurisdiction. It is doubtful indeed 
whether this Oourt ought to interfere. But 
the way in which the lower Court has 
ordered distribution of shares may be re- 
garded as an irregularity in the exercise 
of jurisdiction. If the ordinary rule of 
equal shares is to be departed from, it must 
be done on some basis or principle, and the 
applicant appears to have been perfectly 
reasonable when he claimed that be ought 
to get a share corresponding to his inter- 
est in the superior right. 

The Rule is made absolute. The order 
complained of is set aside and the appli- 
cant will get a share corresponding to bis 
interest in the superior right as compared 
with the interest of the opposite party. 
Each party will hear bis own coats in this 
Oourt. The application is rejected. 

A. Eule made absolute. 
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LAHORE HIOH COURT. 

Firet Civil Appeal No. 1248 of 1925. 
October 27, 1931. 

Addison and Hilton, JJ. 
FAZALI-HU9SA1N— Dhfbndant 
— Appbllant 

VCTStlS 

TAPAZIL HUSSAiN and amothbr — 
PlAINTIFP3 and OTiiB«8 — DjSPBNDaNTa — 
Rbspondbnts 

Customary Lavt (Punjab) — Succession — Bhatti Raj- 
puts 0 / Batata Tahsil — Mode of succession — Ohunda- 
wand or pagwand — Change of custom — Evidence — 
Riwaj-i-ani---Rccord of custom contrary to general 
custom-^ Evidentiary value-- Onus of proof — Agree- 
ment to give up old custom — Validity — Successive 
records -Later record, whether abrogates earlier. 
Amongst the Bhatti Hajputs of Tahsil Batala the 
chundawand rule of succession has been followed 
from time immemorial and though at the attestation 
of the riwaj-i’am of the Tahsil in 1911-12, an attempt 
was made to make out that the pagwand rule should 
be followed in preference to the chundawand, uo new 
custom of pagwand has arisen abrogating the older 
chundawand custom, [p. 546, col l.j 

Where custom is the rule of law it is not open to 
the parties to agree that they would give up their 
old custom and follow a new one which they, for some 
reason, prefer; the parties have no power to legislate 
for themselves by mean of a riwai-i-am. fp. 547, col. 
1 .] 

Where a wajib uUarz contains merely a record of 
the wishes and opinions of the parties it could not be 
regarded as establishing any binding custom at 
variance with the personal law of the parties or an 
old established custom A7iant Singh v Durga 
Singh (1) and Miihammad AH Khan v. Ghazanfar AH 
Khan (2), relied on. [p 547, col. 2,] 

The parts of a wajib ul-arz referring to a custom 
are not provisions intended to be in force for a 
limited period only, but are statements that a certain 
custom existed and if the statements are correct there 
would be a natural presumption that the custom con- 
tinued to exist and it would be for those alleging 
that a change had subsequently taken place to prove 
the allegation. Though the production of a later 
Record of Rights containing entries opposed to the 
earlier ones would be some proof of such a change, 
there would merely be a balance of evidence on either 
side and it could not be said that the second record 
destroyed or abrogated the earlier one. Rahiman v. 
Bala (3), Hassan v. Jahana (4), Hira v. Molar (7), 
relied on. Ranjha\.Bulanda(G), not followed, (p. 
547, col. 2; p 548, col. 1 ] 

An entry in a riwaj-i-am is a strong piece of evi- 
dence in support of a custom even though it is 
against the general custom and the burden of proof of 
a custom contrary to the entry cannot be said to be 
light even in cases where the entry is against general 
custom. Beg v. Allah Ditta (8), Labh Singh v. Manga 
(9), Labha Ram v, Raman (10), relied on. Bhag 
Singh v. J ai Singh (11), commented upon, [p. 549, col. 

First Appeal from a decree of the Senior 
Subordinate Judge, Qurdaspur, dated the 
17th March, 1925. 

Lala Badri Das^ R. B. and Mr. Ghularn 
Mohuud-Din, for the Appellant. 

Messra. Jagan Nath Aggarwal and Asa 
Bam Aggarwal, tor the Kespondenta. 
136--35 


Addison, J. — One Khan Sahib Mian 
Hussain Bakhsh, a Bhatti Rajput of Batala 
in the Batala Tahsil of the Qurdaspur 
District, died on the 1st August, 19l0, leav- 
ing him surviving by his first wife, Mian 
Fail Hussain, aged about 31, (defendant 
No. 1) and two daughters and, by bis second 
wife, Afzal Hussain, aged 21-22, Amjad 
Hussain, aged 18-19, (defendants Nos. 2 and 
3), Tafazzal Hussain and Fazil Hussain, 
then minors, (plaintiffs Nos. 1 and 2), and 
four daughters. This suit was brought by 
Tafazzal Hussain in 1922, when he was 
about years old, on bis own behalf and 
on behalf of his brother Fazil Hussain, 
who was still a minor though be attained, 
majority while the suit was proceeding. 
The suit was for a declaration that, accord- 
ing to the custom which the family follow- 
ed, each son f hould have succeeded equally 
on Ilufs&in Bakhsh^s death (pagwand suc- 
cession), and that defendant No, 1 was not 
entitled to one half and the other four sona 
only to one half under the custom that 
the eon or sons of each wife were entitled 
to one moiety of the estate, no matter 
what their number we^e (chundawand eac- 
cession). In other words, it was claimed 
that the distribution should have been 
per capita and not per stirpes the latter 
mode having been followed by reason of 
the fact that Defendant No. 1 took advantage 
of the minority of the plaintiffs There 
was also a subsidiary prayer for accounts. 

Defendants Nos. 2 and 3, who are full 
brothers of the plaintiffs, did not appear 
to plead though later they were examined 
as witnesses. They were majors when their 
father died and since then (that is, for 
more than twenty years) they have been 
receiving their share of the income from 
the bulk of the estate left, that is, the 
landed property, in accordance with the 
chundawand rule, and it is futile their 
denying that they did not know that this 
was so or that the distribution from the 
beginning was per stirpes. Defendant No. 1 
pleaded that the rule of custom in their 
tribe was chundawand from time im- 
memorial; that on the death of Hussain 
Bakhsb, one Khan Bahadur Mian Qhulam 
Farid, who was closely connected with 
their family, held this to be the case, his 
decision amounting to a settlement of a 
family dispute^ which was acquiesced in 
by all the major members and which 
was binding on the two minor members; 
that a part of the settlement was that defend- 
ant No. 1 should have no share in the 
moveables and should pay half of the mar- 
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risge expenses of his unmarried half- 
brothers and half-sisters; that accordingly 
the moveables were divided to the exclu- 
sion of defendant No. 1 who also arranged 
the marriages of the plaintiff 8S well as 
of the ladies mentioned; and that plaintiff 
No. 1, after becomings major at age 18, 
had accepted one eighth as being his share 
of the income and was estopped from 
denying after having done so far two and 
a half years that he had a larger share. 
As regards the claim for accounts defend- 
ant No. 1 pointed out that the accounts of 
the property in dispute had been kept by 
Mian Ali Ahmad, an attorney and relative of 
the parties, since the death of their father 
and even before tha^, and that the prop- 
erty had been looked after and managed 
by the same person. 

The Subordinate Judge, who tried the 
suit, held that the custom as to succession 
was per capita; that it had not been proved 
that there was a family settlement; that 
there was no estoppel; and that the prayer 
for accounts was a good one. He accord- 
ingly decreed the suit and this appeal 
has been preferred by defendant No. 1. 

The main question in the appeal is 
that of custom. Apart from the mass of 
evidence on the record, the question 
appears to me to be comparatively a simple 
one and the answer to be in no doubt. 
On the record it is amply established that, 
amongst Bhatti Rajputs of this Tahsil, the 
chundawand rule of succession has been 
followed from time immemorial and that, 
though at the attestation of the riivaj i- 
ams of the Tahsilsof the district in 1911-12 
after this succession fell in, there was 
an attempt to say that the pagwand rule 
should be followed in preference to the 
chundawand, it cannot be held that a new 
custom of pagwand has arisen, abrogating 
the older chundawand custom. 

The extract of the riwaj-i am of Tahsil 
Batala for the yerr 1865 (page 472 of the 
paper* book, shows that, among the various 
sub-divisions of the Muhammadan Rajput 
tribe, including the Bhattis, succession 
was per stirpes Uhundawand) except in the 
two villages of Sohala and Mari Bachchian 
with which we are not concerned. Various 
instances are also given. The mere fact 
that two villages were diff 01 * 00 tia ted shows 
the care with which the document was 
compiled. Similarly in the neighbouring 
Tahsil of Pathankot in the same district 
the Muhammadan Rajput tribe, including 
the BhattiSy stated in 1865 (page 470) that 
the division was chundawand* Apparently 


the same rule was observed in the 
Sbakargarh Tahsil, but in the Gurdaspur 
Tahsil in 1865, according to the riwaj-i am 
(page 474) Muhammadan Rajputs followed 
the pagwand rule. Thus in three out of 
the four Tahsils of the district in 1865 the 
rule was emphatically stated to be chund^ 
awand. 

No book containing the customary Law 
of the district in English was prepared at 
the 1885 Settlement, but this was done at 
the Settlement of 1892 by Mr. (now Sir 
Louis) Dane. At page 13 of hie book it 
is said that in the Pathankot Tahsil all 
tribes except one sub division of Kajputs 
in one village followed the chundawand 
system, while in Tahsil Batala (with which 
we are concerned) it was said that all 
tribes except Gujjara and Dogars, amongst 
whom the chundawand rule prevailed, 
followed the pagwand Bystem; but Rajputs, 
except those of the two villages mentioned 
in the 1865 document, said that their 
custom was chundawand. It is clear, there- 
fore, that in 1862 as well as in 1865, there 
was a clear statement that Muhammadan 
Rajputs in this Tahsil, with the exception 
of the two villages noted, followed the 
chundawand rule. 

With respect to the two Tahsils o 
Gurdaspur and Sbakargarh, Sir Louis Dane’s 
compilation appears to be inaccurate. He 
stated that Muhammadan Rajputs in the 
Gurdaspur Tahsil are said to follow the 
pagwand custom, contrary to what is quoted 
in the i865 Riwaj-i am. I have already 
shown that according to the 1865 document, 
they are reported as following the pagwand, 
not the chundawand rule. He also 
said that in Shakargarh Tahsil Muham- 
madan Rajputs followed the pagwand rule 
but this is another mistake. 

For, the riwaj-i am of Muhammadan 
Rajputs in Tahsil Shakargarh during the 
Settlement of 191M2 is printed at page 
709. This time they are reported as saying 
that the chundawand custom had been in 
vogue previously but now they wanted the 
pagwand custom (sic). 

The riwaji-i am for Tahsil Gurdaspur 
in 1911-12 correctly records that Muham- 
madan Rajputs therein bad followed 
pagwand from the beginning (page 688); 
while amongst those of Tahsil Pathankot 
it was said that there was a difference of 
opinion (see page 706). It is recorded in 
the riwaj-i-am of this Tahsil in that year 
that, of those Muhammadan Rajputs present 
23 wanted pagwand to be followed in the 
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lutare though up to the pireeeat the ehund- 
awand system had been practised. 

Finally, the riwaj-i-am of Muhammadan 
Bajpots in Tabsil Batala (with which we 
are more immediately concerned) for lUl i- 
12 is printed at page 686. Apparently 
the first paragraph of the reply quotes the 
rule in vogue in 1865 and 18^2, viz., the 
chundawand rule; while below this is 
written the reply then given, to the effect 
that the chundawand sjetem was previ- 
ously in vogue in some villages but that 
they all now agreed to the papwand system. 
This is not strictly a correct statement as 
regards the past, as it is clear that in all 
villages except two and not merely in 
some villages the chundawand system had 
previously prevailed. 

As 1 have referred to the original docu- 
ments of 1911-12, it is scarcely necessi ty 
to quote Mr. Kennaway’s compilation of the 
OuBtomary Law of the district (t9i2), 
except to point out that it is not quite 
accurate. The sentence commencing at 
line 13, page 23 of his book deals with 
Muhammadan Rajputs of Batala Tahsil 
along with many others That sentence 
runs: — “The remaining (ribes of all the 
Tahsils say that the pagwand rule has been 
always follotved among them and should 
be maintained." This is, of course, not 
what they said (see above). 

As the succeBsion opened out in 1910, 
before the riwaj i-ams of the various 
Tahsils had been compiled in 1911 iz, I 
have no hesitation in holding that the 
burden of proof was on the plaintiffs to 
displace the presumption arising from the 
riwaj-i-ams of 1865 and 1892, and in this 
respect I disagree with the trial Judge. 
It may be that the statements contained in 
the riwaj-i arm of 1911- i 2 and instances 
arising after the succession opened out in 
1910, may have some evidentiary value but, 
in my judgment, this value would be very 
low; for, after all we have to find what was 
the custom existing in 19 10 and not in 
subsequent years, it seems to be recog- 
nised that customs in the Punjab may 
change, but, when it is remembered what a 
custom is, that change should be slow and 
imperceptible, and should be completed by 
the time that the changed custom is relied 
on. Otherwise, a riwaj-i-am would tend 
to become not a statement of existing 
customs, but a means of legislation; and 
surely, this would be the most uncertain 
and unstable mode of law making. 

Further, it is clear from the way the 
riwaj-i- ama are worded that, in all three 


Tahsils of Batala, Shakargarh and Pathan- 
kot, the Muhammadan Rajputs were con- 
scious that they were legislating and that 
they then agreed that they would give 
up an old custom and follow a new one, 
which they, for some reason, then preferred. 
Where custom is the rule of law, this 
cannot be permitted. As held by their 
Lordships of the Privy Council in Anant 
Singh V. Durga Singh (l), where it seemed 
probable that the entries recorded in a 
riwaj-i am connoted the views of indivi- 
duals as the practice they would wish to 
see prevailing, rather than the ascertained 
facts of a well-established custom, weight 
must be attached to the ciroum'itaoce that 
there was no evidence of an instance of the 
alleged custom. Again, it was held by the 
Oudh Judicial Commissioners in 60IndCas. 
147 Muhammad AH Khan v. Ghazanfar AH 
Khan (2^ that, where a wajib-ul arz con- 
tained merely a record of the wishes and 
opinions ef the parties, it could not ^ be 
regarded as establishing any binding 
custom at variance with the personal law 
of the parties. In the case before us, it is 
not a question of custom vertua personal 
law but a case of an alleged new custom 
veraua an old established custom but that 
mskes no difference in principle. The 
plaintiffs would get no more than they 
have at present if Muhammadan Law was 
followed as the numerous sisters would 
then share; and it is in evidence that, 
when plaintiff No. 1 demanded his share 
in accordance with his personal law, he 
was told that he could take it. He did not 
pursue this claim further as he later dis- 
covered that it was not to his adyantoge. For 
the reasons given the new riwaj-i-am of 
1911-12 have little or no value as pieces 
of evidence and certainly do not suffice 
to change the burden of proof. 

Further, even if the riwaj-i-ams of 
1911-13 were not subject to the above ob- 
jections, their value is well defined by Roe 
and Frizelle, JJ., ia Rahiman v. Bala. 
They said that the parts of a wajib ul arz 
referring to custom were not provisions 
intended to be in force for a limited 
period only; they were statementsithat a 
certain custom existed. The statement 
might or might not be correct but, if it 
was correct, there would be a natural 

a) 6 lad. Om. 787; 32 A. 363; 14 0. W..N. 770; 12 0. 

L. J. 36; 7 A. L. J. 704; 13 O. 0 163; 37 ,I A. 191; 12 
Bom. L. R. 504; 8 M. L. T. 79; (1910) M. W. N. 327; 2 

M. L. J. 604 (P. 0.). 

(2) 60 lad. Oas. 147; 7 O. L. J. 474. 

(3) 8P. R.iaez. 
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presumption that the custom continued to 
exist and it would be for those alleging 
that a change had subsequently taken place 
to prove the allegation. Thus the produc- 
tion of a later Record of Rights containing 
entries opposed to the earlier ones would 
no doubt be some proof of such a change 
but there would then merely be a balance 
of evidence on either side and it could 
not be said that the second record des- 
troyed or abrogated the earlier one. With 
the opinion of these learned Judges I am 
with all respect in full agre^iment. The 
subsequent riwaj i am can never by itself 
destroy the effect of the first. While there 
is always the difficulty in cases where it is 
alleged that an old custom has been abro- 
gated by a new one that, when it is held 
that the old custom has gone, it becomes a 
very difficult question whether the parties 
should not then be held bound by their 
personal law, rather than by an alleged 
new custom which has arisen recently. 
It might be mentioned here that there 
was no dispute before us that chundwand 
was the original rule. 

It was again said at page 22iofHasaan v. 
Jahana (4) by a Division Beneh as fol- 
lows : — 

“Custom is said to be in a fluid condition in the 
Punjab, capable of adapting itself to the varying 
conditions, views and opinions of the community 
among which it prevails, but no custom can be 
recognised as of binding authority unless it is 
generally, if not universally, recognised, and this 
IS especially true where an old csta&ished custom is 
alleged to be replaced by a new one. It is obvious 
that the attempts of the agnates among the Phapras 
to abrogate the old custom have been few and 
their success still less and that sonless owners among 
them are still going on making alienations under 
the old established rule. It cannot be said, there- 
fore, that the old custom has been set aside or has 
fallen into disuse,” (see also pages 88, 89 of Natha 
Singh v. Hamam Singh (d)). 

It is true that another Division Bench at 
page 34 of Ranjha v. Bulanda (6), said that 
a late record was quite as valuable as the 
earlier riwaj-i-amit not more so and they 
did not see why it should be an inflexi- 
ble presumption that the previous riwaj- 
i-am correctly recorded the custom. With 
great respect I think that the other authori- 
ties quoted contain the correct rule; but 
in any case this decision cannot influence 
the present case as admittedly the prior 
documents were properly and correctly 
recorded. 

A very similar case; to the {present is 

(4;71P. R.,1904. 

(5) 31 P. R. 1894. 

^6) 1 Ind. 089. 395:il4 P' R.H1909; la P, W. R. 


Hira v. Mtlar (7) in which it was held 
that the change in the statement of custom 
merely showed that a previous custom was 
in the process of abandonment and not 
that it had been abandoned. This is the 
highest value which can be attached to 
such subsequent statements. It may be 
the case that it is not necessary to prove 
that a custom in the Punjab is ancient, 
as has once been held, though as to this 
I prefer to offer no opinion; but it is 
certainly necessary at least to establish 
that it is being invariably or very gene- 
rally followed at the time in dispute 
and has been so followed for some time in 
the past; for, otherwiee, we would have 
to find some other name than custom for 
such a variable process. 

Nor can it now be contended in face of 
the judgment of their Lordships of the 
Privy Council in Beg v, Allah Ditta (8), 
that the burden of proof should be on 
defendant No. 1 as he succeeded against 
the general rule of custom in vogue in the 
Punjab. Prior to that judgmet, the rule 
followed (which was given in Eattigan’s 
Digest of Customary Law and still finds 
a place there) was that, if a custom was 
more generally followed in the Punjab 
it was called the general custom and the 
burden was pieced on any one alleging a 
contrary custom even though the riwaj i- 
am was in bis favour. In effect this often 
resulted in spreading the custom of the 
majority as it was frequently held that the 
riwaj-i-am and the instances proved were 
not sulTioient to rebut the presumption 
arising from the fact that the majority of 
people scattered throughout the Punjab 
followed another custom; and it appears 
obvious from a perusal of the Punjab 
Records that the chundawand custom was 
helped to become less prevalent by this 
means. At that time it was lost sight of 
that a email body of people might have as 
well established a custom, which they 
were entitled to fellow, as the generality, 
and that it was the essence of custom that 
each tribe or community, however small, 
should be allowed its own peculiar customs. 
This process of legislation, however, was 
partially put an end to in 19l7 by their 


(7) 84 Ind. Oas. 1; 6 Lab. 52; 6 Lah. L. J. 442; A. I. R. 
192S Lah. 163. 

(8) 38 Ind. Cas. 354; 45 P. R. 1917; 12 P. W. R. 1917; 
21 M. L. T. 310; 32 M. L. J. 615; 19 Bom. L. R. 388; 
18 A. L. J. 526; 21 0. W. N. 842; 44 0. 749; 26 0. L. J. 
175; 44 I. A. 89 (P. 0.). 
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Lordships of the Privy Ooanoil who laid 
dowa in Btg v. Allah Ditta (8) that the 
entry in the liwajiaitt, in favour of the 
succession of a daughter's son in prefer- 
ence to collaterals was a strong piece of 
evidence in support of such custom which 
it lay upon the plaintiffs to rebut, even 
assuming that there was a general custom 
of collateral succession to the contrary. 
The Chief Court did not for some time give 
full effect to this far reaching decision in 
favour of minorities. It might here be 
observed that in the case of the riwaj-uam 
beforetheir Lordships of the Privy Council 
there were no instances quoted as would 
appear from the third paragraph of the 
report at page 172 of the Punjab Record. 
By the time Labh Singh v. Mango (9), was 
decided, however, Beg v. Allah Ditta (8) 
was being followed. In Labh Singh v. Mango 
(9,'. a Division Bench held, following Beg 
V. Allah Ditta (8), that it cannot be said 
to be an established rule that a statement 
in a riwaj i~am opposed to general custom 
and unsupported by instances possesses 
little evidentiary value and that an entry in 
a riwaj i am recording a special custom is 
prima facie proof of that custom and 
places the onus of rebuttal upon the party 
disputing the correctness of that entry. 
The same view was taken in Labha Ram 
V. Raman ( 1 0). 

It was contended, however, that the J udges 
who decided Bhag Singh v.Jai Singh (ll), 
did not go so far as had been done in the 
previous judgments which followed the 
Privy Council decision. It is true that in 
it Beg v. Allah Diita (8) and Labh Singh v. 
Mango (9) were followed to the extent that 
it was held that an entry in the riwaj i-am 
in favour of a so-called special custom like 
chundawand was an important piece of 
evidence in support of it and was suffi- 
cient to shift the onus to the party chal- 
lenging it. Apparently, however, it then 
went on to lay down the burden of proof 
would be comparatively light in view of 
the general custom in the province being 
opposed to the chundawand custom. If this 
is the correct meaning of the judgment, 

1 am with all respect unable to agree with 
it; for the words used by their Lordships 
in 1917 were that such an entry was a 


(9) too Ind. Oas. 924; 8 Lah. 281; A. I, R. 1927 Lah. 
241; 29 P. L. R. 586. 

(10) 103 Ind. Oas. 280; 9 Lah. 1; A. I. R. 1927 Lah. 
593. 

(11) 116 Ind. Oaa. 903; 10 L. 694; A. I. R. 1929 Lah. 
818; SOP. L.R.750. 
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Strong piece of evidence even though it 
was against the general custom and in 
Labh Singh v. Mango (9), it was held that 
it could not be said that such an entry 
was of little evidentiary value. Even in 
Bhag Singh v Jai Singh(ll) it appears to 
have been said that such an entry was 
an imvortant piece of evidence. In these 
circumstances how can it be said that the 
burden of proof would be light as^ it was 
against general custom when their Lord- 
ships of the Privy Council said that 
that such an entry was a strong piece of 
evidence though against the so-called 
general custom? There would thus appear 
to be a contradiction in terms. Such a 
decision in reality would mean a return to 
the old state of affaire before their Lord- 
ships’ decision of 1917, and to go against 
what was laid down then. 

In these circumstances it seems unneces- 
sary to discuss'the remarks in certain judg- 
ments of the Chief Court that chundawand 
is a dying system and a barbarous rule, and 
that it must always be established by the 
person setting it up as it is against general 
custom. It is no concern of mine to 
condemn it or to praise it; but merely to see 
whether it existed in J 910 as the custom 
amongst this tribe. As to its being a dying 
rule that may or may not be the case; but 
if it is, the process has been greatly helped 
by the fact that the burden of proof has in 
the past been frequently wrongly laid when 
this custom came before the Courts, and 
also because certain dettlement Officers and 
Judges seem to have held the view that it 
was a barbarous custom. 

There has been some speculation as to 
the origin of the rule of chundawand but 
without any success. The rule is a tribal 
one in vogue in several districts; but it has 
sometimes happened that a large number of 
sons by one wife have been able to enforce 
the opposite pagwand rule against the one 
eon of another wife. That does not militate 
against the custom; nor does it make it a 
family custom. It remains essentially a 
tribal custom In fact family customs are 
not common amongst persons who follow 
Customary Law in the Punjab, though, 
amongst persons following their personal 
law in whole or in part, family customs 
against their personal law are frequently 
pleaded. The parties in this case follow 
custom and what is meant is, as usual, their 
tribal custom. Though defendant No. 1 
who started as a Barrister, has now reached 
a position of some importance in India, 
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the family remains rooted in the customs of 
Its tribe and place of origin. 

It will now be possible to proceed to a 
discussion of the instances, it being first 
postulated that the burden is heavy 
on the plaintiff to establish the 
pagwand rule in view of the entries in the 
riwaj4 am of 1865 and 1892 which must 
be considered strong pieces of evidence in 
favour of the chundawand rule* The 
question has never apparently arisen in the 
family of the parties and there is no 
record or tradition that any of the ancestors 
of the deceased had families by different 
wives, li would be futile to inquire into 
what has happened in the families intermar* 
Tying with the parties as they only form 
part of the tribe and require no special 
discussion. 

I shall first take the period prior to 1892 
in Taehil Batala as was done by the trial 
Judge. In his judgment at page 148 of the 
paper-book, eight instances of chundawand 
succession amongst Muhammadan Rajputs, 
many of them being amongst the Bhatti 
sub division are given during this period. 
We have gone carefully into these and all 
have been established. Two further in- 
stances of chundawand have also been prov- 
ed in this Tahsil during this period in this 
tribe. These are instances 9 and 10 at the 
top of page 149 of the paper-book. No. 9 was 
wrongly rejected by the trial Judge. It had 
nothing to do with instance No. 4 on the 
preceding page. Sim ilarly, No. 10 is a 
good instance ot chundawand, Ihe only son 
by one wife holding more than the two sons 
by the other wife to the exten t of 3 1 ghumaons 
described as being additional to his 
ancestral (half) share (See page 464 of the 
paper-book). There were thus at least ten 
instances of chundawand in the period in 
question. In the same period there were 
only two instances of pagwand, the trial 
Judge wrongly including Sher Muhammad’s 
instance here as well as in the subsequent 
period. The first of the pagwand instances 
was in 1878 and the second was a judicial 
instance of 1888, see Ex. P. 33 at p. 203. 
That case was tried by an Honorary Sub- 
ordinate Judge. As already pointed out as 
being nearly universally done, the onus was 
wrongly pot on the party who pleaded the 
chundawand role, as it was against Rat* 
tigan’s General rule. It was merely held 
that the proved instances did not establish 
the custom, and no reference was made to 
the Txwaj i am. This wrong* decision 

though acquiesced in, cannot be treated as 
a true instance for at that time the chance 


of an appeal succeeding was very slight for 
reasons already given [Compare Durga Devi 
V. Ramzan (Ir)]. In fact the HonoraiySubordi- 
nate Judge states that pagwand vtue the rule 
generally accepted by the higher authorities. 
‘1 his is, therefore, an instance forced on 
one of the parties by the Oourte and should 
be discounted. The instances in favour of 
chundawand were thus up to 18tl2 at least 
ten, while there was only one true instance 
in favour of pagwand. 

I take next instances among Muham- 
madan Rajputs in Tahsil Batala from 1892 
to 1911 when the last riwaj-i ams were 
recorded in CMian Hussain Bakhsh having 
died in 1910). The trial Judge refused to 
accept as instance of chundawand cases 
where a childless step-mother succeeded to 
a half share along with two or more step- 
sons of deceased. These are in this district 
true instances of chundawand as is ap< 
parent from page 20 of Kennaway’s Oustom- 
ary Law of the District where it is noted 
that all the tribes with a few exceptions 
stated that the sonless step mother was 
allowed a share in the presence of her step- 
sons, her share being in accordance with 
the chundawand rule where that rule was 
followed and equal to that of a son where 
the rule of succession was pagwand. This 
is natural and in view of the Uustomaiy Law 
ot the district there was no necessity lor the 
trial Judge to try to find other explana- 
tions. A step mother is generally an heir 
in this district, though with a limited 
estate, along with her step eons. Where, 
therefore, a step mother succeeds to one- 
half along with two or more step sons, this 
is an instance of chundawand. When she does 
so along with one step son, it cannot be 
said whether it is an instance of chundawand 
or pagwand as each takes one-half under 
either rule. For this reason we have had to 
reject as inconclusive a fairly large 
number of instances of the latter kind 
though they were recorded as being in ac- 
cordance with the chundawand rule. Simi- 
larly in this district where the whole blood 
excludes the half-blood, that is an instance 
of chundawand succession This is laid 
down at page 34 ot Eenna way’s Onstomary 
Law, where it is added that no regard is 
paid to association but only to the ehunda- 
wand and pagwand rules. See also para. 26 
of Rattigan’s Oustomary Law. 

The first instance of chundawand qnoted 
for the second period in Tahsil Batala 
amongst this tribe at page 150 of the paper 

*■' (]*) 10 Ind. Oaa. 330; 91 P. R. 1911; 127 P. L, R. 
1911; 317 P.W.R. 1911. 
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book is admitted. The second instance is 
inoonolosive as being the case of a step* 
mother and one step son. The third in- 
stance was dropped. The fourth instance at 
page 151 is a good instance where a step- 
mother took half against fonr step eons. 
The fifth and sixth instances are inconclus- 
ive for' the same reason as the second. 
The seventh instance is a curious one. 
Umar died in 1909. One son Sirdar, by one 
wife, succeeded to one-half while his four 
step brothers succeeded to the other half 
according to the mutation at page 680. This 
mutation was contested. In the Revenue 
Record of 1921, however. Sirdar is recorded 
as owning one-third and his two surviving 
step-brothers two-thirds. The mutation 
which brought this about has not been pro- 
duced. Sirdar was examined as a witness 
(pages 58, 59). He still claimed that the 
succession was ehundawand but stated that 
there was a compromise when partition was 
applied for. That was about 1920, after the 
later riwaj i-amahad been compiled. In 
these circumstances I would count this as a 
case in 1909 of ehundawand succession. 
No. 8 was also wrongly rejected, by the 
trial Judge. This was an instance of the 
whole blood succeeding to the exclusion of 
the half-blood in 1909 where long before 
the original succession had been chunda- 
wand. Obviously this is an instance of 
ehundawand distribution being maintained. 

No. 9 at page 152 is another good instance 
of ehundawand succession, a step-mother 
takings half as in the presence of her two 
step sons. Similarly, the tenth instance is a 
good instance of ehundawand, the evidence 
being ample to establish it. There are thus 
at least six instances proved of ehundawand 
succession among Muhammadan Rajputs 
in Batala Tahsil between 1802 and 1911. 

Instances of pagwand in the above period 
in this Tahsil held proved by the trial 
Judge are given at pages 152 — 154. In- 
stance No. 2 must be rejected as it relates 
to the year 1912. Instance No. 6 is, in my 
opinion, an instance of ehundawand succes- 
sion. A Subordinate Judge held that the 
plaintiff had failed to prove the rule of 
pagwand (though the burden was the other 
way) (page 241). The District Judge re- 
manded the suit for re-trial and the parties 
then compromised it, the plaintiff getting 
eight out of the sixteen bighaa extra which 
he claimed under the ehundawand rule. This 
instance makes the ehundawand instances 
up to seven in this period. 

Instance No. 7 is a curious one. The 
land was mutated according to the chunda- 
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wand rule (page 561), all the three sons ad- 
mitting before the Revenue Officer that 
this was correct, though it must be noted 
that one was a minor. Apparently, how-, 
ever, there was a suit later, and a copy of the 
compromise in the suit has been put in, to 
the effect that the distribution should be 
pagwand (page 214). The final result was 
thus pagwand in spite of the earlier admis- 
sion of ehundawand. I think that this in- 
stance should not count either way. 

Instances Nos 1, 3 and 4 are instances of 
pagwand in cases of one son against five 
sons, one son veraua four sons, and one son 
veraua three sons. The fifth instance was 
disputed before the Revenue Officer, the 
chief lambardar asserting the ehundawand 
rule (page 236). Pagwand was, however, 
held to be the rule by the Naib Tahsildar 
who stated that ehundawand was the rule 
in 1865 but that there was no mention of 
this in the papers for 1892. These last 
words were a misstatement as already shown. 
The matter was not taken further perhaps 
owing to the tendency already 
alluded to, or perhaps because it was 
a esse of two eons veraua three sons and 
the difference was thus not great. It can 
be counted as a pagwand instance. 

Instance No. » is a case of pagwand where 
there were two sons by one wife and three 
by the other and all the land was under 
mortgage, while instance No. 9 is a good 
instance. Between 1892 and 1911, therefore, 
there were at the most six proved instances 
of pagwand in Batala Tahsil in this tribe as 
against seven proved instances of chunda- 
wand. Taking into account the two riwaj- 
i ama of 1865 and 1892 and the fact that 
the proved ehundawand instances up to 
1911 are l7 and the proved pagwand ones 
only seven, I have no hesitation in holding 
on this material that parties followed in 
1910 their tribal custom of ehundawand. 

I have already shown that little, if any 
weight can be attached to the riwaj i-ama 
of 1912 and instances after the succession 
opened out. I’he following ehundawand 
instances in Batala Tahsil after 1911 have 
been clearly proved namely Nos. 1, 2, 3. 5 
and 8 given at pages lol and 155 of the 
paper boot. No. 4 (see p. 756) is also 
another instance of ehundawand, so that 
there are six proved after 1911. 

The trial Judge found six pagwand in- 
stances proved in the tribe in Batala Tahsil 
during this period Instances Nos 3 and 6 
must be rejected because iii the first case 
there is no proof that the parties were 
Rajputa (p. 39 i) and in the second the par- 
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ties were not Rajputs, hnt Gulshahi Awaans 
(p. 392). 

Instance No. 5 mnet also be rejected 
(seep 338). The deceased left five sons by 
one wife and one by another. There was a 
dispute which was settled by the village 
elders as follows The five eons by one wife’got 
five shares The one son and his mother got 
two shares, while the mother of the deceased 
also got a share. The share of the mother 
of the one son would go on her death to her 
own son so that he in reality got an extra 
share. Usually, of course, the mother of the 
deceased would get nothing. All that this 
instance shows is the heavy pressure which 
a large number of eons by one wife can 
bring to bear on one eon by another wife 
in order to break down the chundawand 
rule of succession. There are thus only 
three proved instances of pagwand succes- 
sion after 1910 in the Taheil as against six 
chundawand instances, if the three periods 
are added together there are 5*3 chundawand 
instances as against 10 pagwand instances. 

ThetrialJudge has referred to certain 
decided cases (see p, 157) in disputes of 
this nature amongst other tribes and castes. 
Obviously they are of no value. His 
case No. 3 Ida v. Rahim Bakhsh (13) he cites 
as a case of Muhammadan Rajputs of 
Qurdaspur Taheil. This is not correct. 

It was a case of Musalman Jats and is of 
no use in this inquiry. His instance No 6 
was amongst Salaria Rajputs of Shakargarh 
Tahsil. It was decided by the District 
Judge in 1916 (p. 353). He held that it had 
not been proved that the chundawand 
custom had been invariably followed and 
that, therefore, it was not a legal custom. 
More than that could have been said 
as to the pagwand rule, which is also a 
customary rule, excluding the daughters 
who share with the sons according to 
Muhammadan Law. Here again is the 
old idea that the general custom ec-oslled 
is the proper rule. 

Case No. 7 has been discussed already. 

Many instances of chundawand among 
Muhammadan Rajputs in Tahsils Pathankot 
and Shakargarh, where the riwaj^i ams 
were similar to Tahsil Batals, have also 
been proved. These three Tahsils are in 
the same Revenue District and adjoin esch 
other. These instances are, therefore, not 
without value. I do not propose to detail 
them though we were taken through all of 
them by the learned Counsel for the ap- 
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pellant. There were in Tahsil Pathankol' 
25 chundawand instances among Muham- 
madan Rajputs proved by documentary 
evidence and ten in Tahsil Shakargarh. 
There were even two in Tahsil Qurdaspur 
where the rawaj-i am was in favour of 
the pagwand custom. Further, there are 
about fifteen instances in these Tahsils 
and also seven instances in Batala Tahsil 
not included in the instances already 
given for that Taheil which are established 
by oral testimony. 

On the record, therefore, there is no 
doubt that the custom of chundaw and sue* 
cession has been proved to prevail amongs 
Muhammadan Rajputs of the Batala Taheil 
in spite of an attempt to substitute the rule 
of pagwand succession and 1 would so hold. 

This takes me to the second question, 
namely, whether, after the death of the 
parties in 1910, Khan Bahadur Mian 
Ghulam Farid, deceased, settled a dispute 
between the parties as regards succession 
to the effect that the division of the land 
would be according to the chundawand 
rule but Mian Fazl Hussain, who in this 
way got a one-half share should give up all 
claims to the moveables and also agree to 
bear half the expenses of the marriage of 
hie step-brothers and step sisters. The 
trial Judge apparently found some difficul- 
ty in giving his decision on this question. 
He said; — 

“The material thus bearing on the point is so 
discrepant and uncertain that it is not possible 
affirmatively to say whether Mian Qhulam Farid did 
decide their question of succession or whether on 
account of the threat held out by defendant No. 
1 Afzal Hussain and Amjad Hussain kept quiet and 
the chundawand rule was acted upon in the mutations 
which were effected in the two village where the land 
was situated.” 

Again he said: 

“My finding, therefore, is that the alleged settle- 
ment by Mian Ghulam Farid was not positively made 
out; but, assuming that he did settle the question of 
succession, I am of opinion that the same was not 
binding on the plaintiffs who were admittedly minors 
at the time”. 

He also found that there was no question 
of estoppel. 

It seems to me that the statement of Mian 
Fezl Hussain on this point must be accepted 
in its entirety and the statements of his two 
step-brothers, who are the pro forma 
defendants, namely, Afzal Hussain and 
Amjad Hussain, must clearly be rejected. 
Although both these brothers must know 
that mutations are effected by Revenue 
Officers when a proprietor dies and though 
both have been enjoying the income of the 
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land, which has been managed by a Mian 
Ali Ahmad, their relative, according to the 
eharea accruing to them under the chunda- 
wand rule of eucceesion, yet both have had 
the audacity to state in the witness-box 
that they did not know up to 1924 that 
tbo land bad been entered in the revenue 
papers according to the chundawand rule 
of eucceesion. This they did in spite of 
the fact that they bad signed the register 
kept by Mian Ali Ahmad whenever they 
received their income from the land, those 
registers clearly showing on the pages 
where they had signed the shares 
which came to them as being according to 
the chundawand rule. Further, the muta^ 
tion proceeding as regards the land in 
Batala is printed at page 694 of the paper- 
book. An order was passed by the 
Revenue Officer to issue interrogatories to 
inquire the rule of succession from 
the interested parties. In a later order it 
is noted that, 

•‘In reply to the' interrogatories issued the heirs 
admit and support the custom of chundawand" 

This IS strong evicience that both Afzal 
Hussain and Amjad Hussain were examined 
on interrogatories. In fact the person who 
did so, namely, the then Taheildar of 
Lahore, Mian Altaf Hussain Khan, (see 
pages 71 and 72 of the paper-book) has 
stated that he examind both those persons 
on interrogatories in the Tabsil Court at 
Lahore after he had examined Mian Fazl 
Hussain at bis house. He did not examine 
them at the time he examined Mian Fazl 
Hussain as they were not then present. He 
asked Mian Fazl Hussain to send them to 
the Tahsil and this was done. 

The mutation as regards the land in the 
other village is printed at page 690. In 
this case Mian Fazl Hussain petitioned 
that the land should be mutated in 
accordance with the chundawand rule, and 
his petition was supported by a written 
communication from Khan Bahadur Mian 
Ghulam Farid Khan. Interrogatories 
issued in this case also but, as they did not 
return in time, they were dispensed with 
and mutation effected in accordance with 
the chundawand rule as stated in the 
petition of Mian Fazl Hussain and as 
supported by Khan Bahadur Mian Ghulam 
Farid Khan. 

This Khan Bahadur Mian Ghulam 
Farid Khan was closely connected with the 
family of the parties. His sitter was the 
mother of defendant No. 1 and one of his 
sons had married the real sister of defendant 
No. 1. On the other hand, the wife of 
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Afzal Hussain, defendant No. 2, was his 
daughter while his son Mian Ahmad Said 
Khan was married to the eldest sister of the 
step brothers of Mian Fazl Hussain. It 
cannot, therefore, be said that he was 
more interested in Mian Fazl Hussain 
than in bis step-brothers. He was 
a man of good position who had been 
for many years an Extra Assistant 
Commissioner in the Punjab. There is no 
doubt that be was present and approved 
of the chundawand rule at the time 
of the death of the father of the 
parties. The question is whether it can 
be said that be at that time effected a 
family settlement with regard to this 
question. It might be noted that on the 
death of bis own father Din Mohammad 
(page 333) the sons of three wives succeeded 
in accordance with the chundawand rule. 

The evidence cf Mian Fazl Hussain 
starts at page 127 of the paper-book. He 
said that there was a talk among the 
ladies as to how the property should be 
inherited and it was the contending ladies 
who referred the matter to Mian Ghulam 
Farid Khan who mentioned it to him. 
The witness said that he told Mian 
Ghulam Farid that he was prepared to 
abide by his decision. Thereupon Mian 
Ghulam Farid told him that he must 
agree to bear half the expenses of the 
marriage of his half-brothers and half- 
sisters and also to agree to the moveables 
being given over to bis half-brothers and 
sisters to his own exclusion. Now it has 
been established that he did pay half the 
expenses for the marriages of his step- 
brother and sisters. It has also been 
proved that all the moveables, apart from 
money and mortgages, went to the step- 
brothers and sisters. He went on to say 
that defendants Nos 2 and 3, the elder full 
brothers of the plaintiffs, interested them- 
selves ion behalf of the plaintiffs and on 
their own behalf. Mian Ghulam Farid 
ultimately decided that the 
inheritance should be according to the 
chundawand rule subject to the above 
modihcation. Afzal Hussain and Amjad 
Hussain, defendants Nos. 2 and 3 being 
aware of this decision. 

Later, however, in his statement Mian 
Fazl Hussain said that Mian Ghulam 
Farid Khan mentioned his decision to 
him a fortnight after his father’s death 
when no one else was present. Barring 
the fact that Mian Afzal Hussain asked him 
about 15 or 2U days after his father's death 
as to what had been decided none of his 
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brothers even suggested that the inherit- 
ance should be divided according to the 
pagwand rule or gave him to understand 
that there was a dispute on that point. He 
could not 8 B 7 whether any male members 
went to Mian Qhulam Farid along with the 
ladies of the family because he himself was 
not present at that time. 

This is, I have no doubt, a correct state- 
ment of what occurred, but canlit be said 
that this was a settlement of a family dis- 
pute? According to Mian Fazl Hussain, 
the parties did not appear as such before 
Mian Qhulam Farid. There was not a 
solemn family conclave where the con- 
testing parties put forward their views and 
their elders settled the matter, so as to save 
the family being involved in unnecessary 
litigation and expense Apparently, the 
major step-brothers did not even suggest 
that the inheritance should be divided 
according to the pagwand rule and the 
matter was only agitated by the ladies of 
the family who were not interested except 
indirectly. On the whole, therefore, I am 
inclined to hold that a family dispute was 
not referred to Mian Qhulam Farid for 
settlement but that the question was 
informally agitated by the ladies of the 
family and he informally told them that 
the old established custom of chundatvand 
should prevail subject to the modification 
that Mian Fazl Hussain should help 
his half-brothers and sisters to the extent 
indicated This was known to the two 
major step brothers and Mian Afzal Hus- 
sain must beheld to have lied when he 
said in the witness-box that Mian Qhulam 
Farid did not approve of succession 
according to the chundawand rule, but, on 
the contrary, told him to contest the claim 
of Mian Fazl Hussain to follow that rule. 
Both the major brothers undoubtedly knew 
whatbad been informallydiscussed anddecid- 
ed and they also further knew that the land 
was mutated in accordance with the chunda- 
wand rule and that they were receiving 
their share of the income from the land 
in accordance with that rule. Since, 
however, the contesting parties did not 
come face to face, it cannot be held to be 
a family settlement in the proper sense, and 
it is for this reason alone that I would sup- 
port the decision of the trial Judge on this 

^ There is no ground for the insinuation 
that at that time Mian Fazl Hussain took 
advantage of the youth of his step-brothers 
in order to bring about a division 'in ac- 
cordance with the chundavfdnd rule. The 


chundawand rule was the tribal rule and 
the step-brothers who were majors then 
agreed to it or rather perhaps did not 
contest it The direoiion of Mian Qhulam 
Farid given to Mian Fazl Hussain has been 
fully carried out. 

It is further true that Tafazzal Hussain, 
plaintiff No. 1, when he came of age, 
received his share of the income in ac- 
cordance with the chundawand rule for two 
and a half years before he brought the present 
suit, knowing during that time that 
he was receiving his share according to 
that rule. He had, however, three years 
iu which he could bring a suit after attain- 
ing majority and as he did so no question 
of estoppel arises against him. It was 
suggested by the appellant’s Counsel 
that the suit was brought merely became 
defendant No. 1 had failed to help him with 
money. It appears to me unnecessary and 
unprofitable to go into this question. 

This practically disposes of the appeal, 
as, on my finding there is no need to order 
an account Mian Ali Ahmad was manag- 
ing the property in the lifetime of the 
father of the parties. He continued to do 
so after his death and, though for the first 
three years Mian Fazl Hussain took a 
larger part in directing him, the fact still 
remains that Mian Ali Ahmad was the 
agent of the two major step brothers as well 
as of the two plaintiffs who were then 
minora. There is a lease upon the record 
which is signed by Mian Fazl Hussain and 
the two major step-brothers. Nobody was 
competent to sign on behalf of the minors* 
After r<ll3 separate accounts were opened 
by Mian Ali Ahmad for each son and each 
son used to draw from Mian Ali Ahmad 
his share of the profits. That, however, does 
not make Mian Fazl Hussain liable to account 
to his brothers, It cannot be said that he 
managed the estate on their behalf. 

I would accordingly accept the appeal 
and dismiss the suit with costs throughout 
to defendant No. 1. 

Hilton, J.—I agree. 

X. Appeal accepted. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 461 of 1930. 

January 30, 1931. ! 

Addison J. 

BH A J N A— Dbfb s dan r— A ppbll int 
versus 

Musammat BHEOLI — Plaintipp— 
Rbspondbnt 

CvrStomary Law (Punjab) — Widow — Unchastity — 
Forfeiture of rights — Custom — Entry in riwaj-i-am, 
value of — Ahirs of Rewari, Gurgaon District. 

The entiy in the riwaj-i-am of the Gurgaon Dis- 
trict provided that if a widow was unchaste or re- 
married she forfeited all right to her husband's 
estate : 

Held, that the onus of rebutting the entry was 
upon the widow who disputed its correctness even 
though the entry was opposed to the general custom 
of the Punjab. Beg v, Allah Ditta {!), Labh Singh y. 
Mango (2), Kahan Singh v. Gopal Singh (3J and Lahha 
Ram V. Raman (4), relied on. [p. 555, col. 2.] 

Held, further on the evidence that the onus was not 
discharged. Bhurian v. Puran (5), not followed. 

Second Appeal from a decree of 
the District Judge, Gurgaon at Uissar, 
dated the 17th December, 1929, reversing 
that of the Subordinate Judge, Fourth 
Glass, Gurgaon, dated the 12th August, 
1929 

Mr. Nanwa Mai, for the Appellant. 

Mr. Devi Dayal, for the Respondent. 

Judgment — The parties are Ahireot 
Tahail Rewari, District Gurgaon. One Man 
Siugh died without issue aud without a 
widow. His mother Musammat Bheoli 
claimed to succeed to his estate and so did 
his minor cousin Bhajna. The Collector, 
relying on the riwaj-i am, mutated the 
land in favour of Bhajna. Musammat Bheoli 
then sued Bhajna for possession. The de- 
fendant pleaded that she.had re-married one 
Nahar by karewa, that she was, in any 
case, unchaste and that, according to custom, 
she thus had forfeited her right to succe- 
ed to the estate of her deceased son, whe- 
ther it was established that she had re- 
married by karewa or whether it was esta- 
blished that she was only unchaste. The 
trial Oourt, holding that she was unchaste, 
gave effect to the riwaj i^am and dismissed 
the suit. On appeal the District Judge, 
also holding that she was unchaste, decreed 
the suit and the defendant has preferred 
this second appeal having obtained a cer- 
tificate under s. 4 1 (3) of the Punjab Oourts 
Act. 

The entry in the riwaj i-am is quite 
clear and is not challenged. It is to the 
effect that if a woman is iinchaste or re- 
marries then she forfeits all rights to her 
husband’s estate. The District Judge ad- 
mitted that this entry placed the burden 
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upon the plaintiff to rebut it but he stated 
that that burden was a light one as the rule 
expressed in the riwaj-i am wss opposed to 
general custom and was adverse to the in- 
terests of females. Further he considered 
that the burden upon the plaintiff was dis- 
charged by three decisions of certain Sub- 
ordinate Judges in Gurgaon District to the 
effect that unchastity in a widow did not 
cause forfeiture of her life-estate. He did 
this although he had to point out that the 
riwaj-i-am was not followed in those three 
cases (two of which were decided in 1922 and 
one in 1913) on the ground that there were 
no instances in support of the rule in the 
riwaj-i am. 

The general rule tor the Punjab is given 
in pars. 31 of Rattigan's Digest of Custo- 
mary flaw, lith edition. It is to the effect 
that unchastity of a widow sometimes 
causes a forfeiture of her life-interest but 
the onus is on those who assert the existence 
of such a custom. On the other hand, the 
riwaj i-am is clear that in the Gurgaon 
District unchastity does cause a forfeiture 
of the life-estate. It was at one time held 
that a riwaj i am which was not supported 
by instances or which was opposed to general 
custom, should be considered unreliable but 
since the Privy Oouncil judgment Begy. Allah 
Ditta ( l),thi8 can no longer be held to be good 
law. Their Lordships were of opinion, that an 
entry in the riwaj i-am was a strong piece 
of evidence in support of an alleged custom 
which it lay upon the other side to rebut 
efen assuming that the rule laid down in 
the entry was against the general custom 
in the Punjab. The Privy Oouncil judg- 
ment was considered in Labh Singh v. 
Mango (2) where it was said that in view 
of the Judicial Committee’s clear exposition 
of the law it could no longer be held to 
be the established rule that a statement in 
the riwaj i am opposed to general custom 
and unsupported by instances was of no 
judicial value, buch an entry was prima 
■facie proof of the custom and placed the 
onus of rebuttal upon the party disputing 
the correctness of that entry. The same 
view was taken in Kahan Singh v. Gopal 
Singh (3) and Lahha Ram v. Raman (4). It 

(1) 38Ind. CaB.354; 45 P. R. 1917; 12 P. W.B. 19l7; 
21 M. L, T. 310; 32 M. L. J. 615; 19 Bom. L. R. 388; 
15 A. L J. 525; 21 O. W. N. 842; 44 0. 749; 260. L. J. 
175: 44 I.A. 89 (P. C.). 

(2) lOOlnd.Oas. 924; 8 Lah. 281; A. I. R. 1927 Lah. 
241. 

(3) 105Ind. Gas. 204;8Lah. 527;A. I.R. 1927 Lah. 
677; 28 P. L.R.681. 

(4) 103 Ind. Oas. 280; 9 Lah. 1; A. 1. B l927Lah. 
593, 
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follows that it was for the plaintiff in this 
case to rebut the entry in the riwaj-i-am 
which is against her. 

It W88 held in Bhurian t. Puran (5) that 
amongst Ahirs of Delhi District no special 
custom had been proved whereby unchasti* 
ty worked a forfeiture of the life-estate of a 
widow. 1 have been carefully through that 
judgment and nothing is said in it about any 
entry in the wajib-ul-arz or riwaji-am. 
This case, therefore, cannot affect that deci- 
sion in the present ces?. 

It remains to be decided whether the 
widow has rebutted the presumption aris- 
ing from the entry in the riwaj-i-am of 
1879. It is true that in three cases the 
Subordinate Courts have decided against 
this entry but they did so on the ground 
that the rule in the riwaj-i-am was not sup- 
ported by instances. Having regard to the 
decisions quoted above, I must hold that 
these decisions were bad in law and cannot, 
therefore, be taken to be instances rebut- 
ting the entry in the riwaji am. That be- 
ing so, effect must be given to that entry. 

For the reasons given I accept the appeal 
and, setting aside the order of the lower 
Appellate Court, dismiss the suit with costs 
throughout. 

It was also contended before me that the 
finding of fact of the Courts below that 
the plaintiff had not re married by karewa 
should be set aside. There is no question 
that the widow is living with Nabar and 
has given birth to three children by him. 
The District Judge has said that only one 
witness from the village swore that he was 
present at the re-marriage and that this was 
strange. He also added that no pandit was 
there. Now, in karewa marriage no pandit 
can be there and this remark of the District 
Judge is unintelligible. A karewa marriage 
is not a religious ceremony. Further, 
three witnesses from the village have given 
evidence that they were present at the re- 
marriage, and not one. One of these wit- 
nesses was Nahar’s own brother. I have 
no doubt myself from the evidence which 
has been misread by the District Judge, 
that there was a karewa marriage but this 
question is not important, seeing that I 
have held above that unchastity causes a 
forfeiture in the life-estate of the widow. 
This matter need not, therefore, be pursued 
further. 

A. Appeal accepted. 

(5)105P. K. 1885. 


LAHORE HIGH COURT. 

First Civil Appeal No. 135 of 1VI26. 

Decern Ver 8, 193 1. 

Suini Lal, 0. J. xM) Monbob, J. 

JAWAYAand othbrs— Dbfbndints— 
Apfbllamts 
versva 

MULRAJ and otbbbs — Plaintiffs — 
Rbsponbbnts, 

Contract Act {IX of 187S), «. 74 — Mortgage — 
Stipulation for payment of compound interest on 
entire, mortgage amount though possession •/ part 
was given — Enforceability — Power to grant relief — 
Usurious Loans Act {X of 1018)^ s. 3. 

Where under the terms of a usufructuary mort- 
gage the mortgagee was put in possession of about 
three-fourths of the mortgaged properties and the 
mortgagor agreed that till the date of giving pos- 
session of the remaining properties interest on the 
entire mortgage amount at a certain rate with 
compound interest would be paid to the mort- 
gagee : 

Held^ that the clause for payment of simple and 
compound interest on the entire sum advanced was 
on the face of it unconscionable and that under s. 3 
of the Usurious Loans Act the Court had ample 
jurisdiction to decline to enforce the contract as to 
interest and to grant only such relief as was just 
and equitable. Balia Mai v. Ahad Shah (1), distin- 
guished. [p. 557, col* 2.] 

First Appeal from a decree of the 
Senior Subordinate J udge, Sargodba, dated 
the 9th November, 1925. 

Messrs. Shuja-ud-din and Mohammad 
Monir, for the Appellants. 

Mr. C. L, Ghulati, for the Respondents. 

Sh8.di Lal, C. J. — On the let June 
1975, Bakhu, the ancestor of the defend- 
ants, granted a mortgage of immoveable 
property to the predecessors- in- interest of 
the plaintiffs by way of security for 
Rs. 260 which he borrowed from them. 
The property mortgaged comprised two 
plots of land, measuring SI bighas, 2^ kanaU 
and 8 bighas | kanal respectively; and, 
though the mortgage was with possession, 
it is common ground that the mortgagor 
delivered possession of only the first plot 
of land. As regards the second plo , the 
mortgage-deed contained the following 
stipulations : 

The mortgagees “will be put into its 
possession afterwards and till the time of 
giving poBseseion thereof, the interest will 
be paid at the rate of Rs. 2-2-4 per cent, 
per mensem. But when the possession of 8 
bighas, f kanal of land is delivered by 
me to the mortgagees, the interest will 
cease to be paid. In case the possession 
of 6 bighas, | A^anaf is delivered, the entire 
money will carry no interest ’’ 

There was a clause in the deed providing 
tot the payment of compound interest in 
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the event of the failure of the mortgagor 
to pay eimple interest within one year. 

It appears that the mortgage was intend • 
ed to be a usufructuary one; but as the 
mortgagor did not deliver possession of 
the second plot of laud, he promised to 
pay interest on the whole of the debt at 
the rate mentioned above. It is not ex- 
plained why interest was agreed to be 
paid on the entire mortgage money when 
admittedly possession of the laig.r plot 
was delivered to the mortgagees and has 
remained with them all along. One would 
expect that interest would be allowed to 
the mortgagees only on a part of the 
mortgage money, in order to compensate 
them for the loss of the rents and profits of 
the smaller parcel of land. 

It is, however, beyond dispute that the 
possession of 8 bighaa | Icanal was never 
delivered to the mortgagees, and they 
resist the motgagor's claim for redemption 
by demanding a sum of money which 
exceeds enormously the amount advanced 
by them. The question for determination 
is what amount should be paid by the mort- 
gagor in the redemption of the property. The 
learned Counsel for the mortgagees con- 
tends that the contract as entered into by 
the parties should be enforced by the 
Courts, and he places his reliance on certain 
judgments in support of his contention. 
The leading case on the subject is Balia 
Mai V. Ahad Shah (1), in which their Lord- 
ships of the Privy Council laid down the 
rule that, 

“the mere fact that the principal sum now claimed 
exceeds enormously the amount originally advanced 
will be no ground for holding the transaction un- 
conscionable. It must also appear that there was 
something unconscionable either in the original 
dealings or in the subsequent stages of the trans- 
action.” 

As regards compound interest, their Lord- 
ships made the following observation ; — 

“There is nothing inherently wrong or oppressive 
in a lender’s securing for himbelf compound interest 
after the borrower lias for a considerable time 
neglected to pay the debt he owes or the interest 
accruing due upon it which he has contracted to 

ay. The borrower cannot acquire merit simply 

y breaking his contract. Bankers are, in fact, 
in thill country in the habit, in the ordinary course 
of their business of capitalising the interest aeeruiug 
on overdrawn current accounts every six months, 
as along as a debit balance against the customer 
remains due”. 

The propoeitioDS of law enunciated by 
their Lordebipe of the Privy Council do not 
admit of any dispute; but the clause provi- 

(1) 48 Ind. Oas. 1; 124 P. R. 1918; 35 M. L. J. 614; 
16 A. L. J. 905; 23 C. W. N. 233; 25 M. L. T. 55; l80 
P. W. R. 1918; 29 O. L. J. 185; 1 U. P. L. R. (P. O.) 
25; 21 Bom. L. R. 558 (P. 0 ). 


viding for simple interest and compound 
interest on the entire sum advanced to the 
debtor in the event of the latter failing to 
deliver about one-fourth of the mortgaged 
property appears, on the face of it, an 
unconscionable stipulation. It is not dis- 
puted that e. 3 of the Usurious Loans Act, 
i918, confers ample jurisdiction upon the 
Court to go behind the terms of a con- 
tract, when the Court has reason to believe 
that the interest is excessive, and that the 
tiausaotion was as between the parties 
thereto, substantially unfair. Both these 
conditions are satisfied in the present case, 
and the Court is fully authorised to decline 
to enforce the contract entered into between 
the parties, and to grant such relief as may 
appear to be just and equitable. 

The mortgagor did not, as pointed above, 
deliver possession of 8 bighaa, ^ kanal of 
land, but the mortgagees had no right to 
demand interest on the whole of the money 
advanced by them. They could claim 
interest only on a proportionate amount of 
the loan. There is no evidence to show 
that the quality of the smaller plot of 
land was different from that of the 
first plot, and it is, therefore, 
reasonable to assume that the two 
plots were of the same quality. The prin- 
cipal sum proportionate to the parcel of 
land, of which possession was not given to 
the mortgagees, roughly amounts to Be. 75, 
and the mortgagees may be allowed eimple 
interest on that sum at the rate of Re. 1 8 0 
per cent, per mensem from the date of the 
mortgage-deed up to the date of redemp- 
tion 

For the aforesaid re eons I would accept 
the appeal and grant the plaintiffs a decree 
declaring that they are entitled to simple 
interest as stated above. I would leave 
the parties to bear their own costs in both 
the Courts. 

Monroe, J.— I agree. 

a. Appeal accepted. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2870 of 1927, 
December 3, 1931, 

Shadi Lai, C. J. and Hilton, J. 
NARINJAN AND OTHBBS — Dbfbnoants 
— Appbllantb 
versus 

MUHAMMAD YUNUS-Plaintifp 
— Rbsponsbnt. 

Specific pcrfcrmance—Rcadineat and willingnm 
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of plain tiff- to perform hu pari^ necessity of-^Making 
unfounded claims, e^ect of. 

iQ a suit for specitc performance the plaintiff has to 
allege and if the fact is traversed, to prove, a con- 
tinuous readiness and willingness from the date of 
the contract to the time of the hearing, to perform 
the contract on his part. [p. 559, col. l,] 

Where the plaintiff sued for specific performance al- 
leging that a khancha was included in the property 
which the defendants had agreed to sell and claim- 
ing damages in case the khancha could not be in- 
cluded and it was found that the defendants had not 
promised to sell the khancha: 

Held, as the plaintiff was not ready and willing to 
perform his part of a contract as it really was but 
insisted on having the khancha included in the sale, 
he had debarred himself from obtaining specific per- 
formance. Bindeshri Prasad v. JaiRam Gir (1) and 
Ardeshir II. Mama v. Flora Sassoon (2), relied on. [p. 
559, col. 2.] 

Sacoaa appeal from the decree of the 
District Judge, Delhi, dated the 15th 
August, 1927, varying that of the Subordi- 
nate Judge, First Glass Delhi, dated the 
28th April, 1927. 

Mr, Kishan Dayal, for the Appellants. 

Messrs. Noor-ud^din and Mohammad 
Amin, for the Respondent. 

Hilton, J. — Plaintiff sued the first and 
second defendants claiming specific per- 
formance of two agreements for the sale 
of certain house property by these 
defendants to the plaintiff. The plaintiff 
averred in his plaint that a khancha 
was included in the property which the 
defendants had agreed to sell, The de- 
fendants denied having undertaken to sell 
this khancha. The third defendant is the 
lather of the first and second defendants 
and was impleaded as a person claiming to 
be the owner of the khancha. The relief 
for which the plaintiff asked in his plaint 
was that *‘in case the khancha cannot be 
included in the sale, ths plaintiff claims for 
it Rs. 500 as damages from defendants Nos. 

1 and 2, besides the sale deed of their 
house.'’ 

The trial Judge found as a fact that the 
first and second defendants had not pro- 
mised to sell the khancha along with the 
house to the plaintiff and that the contract 
was to sell the house only for Rs. 3,500. 
The judgment then continued as follows : — 

“Tli« plaiatiil has not proved that he was ever 
ready and willing to pay the balance of the price 
and get a sale-deed of the house only. In his letters 
of 2nd July 1926 and 22nd July 1926 the plaintiff 
clearly wanted.the sale of the house as well as of the 
khancha and thereby himself repudiated the real 
contract, but inspite of all this it was essential for 
the plaintiff to show for the suit to succeed that he 
himself never repudiated the contract. At any rate 
the plaintiff has never from the date of the contract 
up to this date shown willingness to have the house 
alone for Re. 3,500. 

In the reeuU the plaintiff obtained a 


decree for refund of Rs. 2,000, already 
paid under the agreement, and the parties 
were ordered to bear their own costs. The 
plaintiff appealed and the learned District 
Judge gave the following finding; 

“My conclusions so far, then are that the plaintiff 
agreed to buy, and defendants Nos. 1 and 2 to sell the 
house in dispute, including the kothri but not includ- 
ing the khancha. It is conclusively proved that the 
plaintiff had money ready to pay the balance of the 
purchase-money. It is also not denied that time is 
not of the essence of the contract in the sale of im- 
moveable property [and it is clear that the plaintiff 
did not unduly delay his suit. 

In these circumstances I do not see why the 
contract as found by the lower Oourt and myself, 
should not be enforced. The mere fact that the 
plaintiff contended that the khancha was included 
in the contract does not take away his right to have 
the alleged contract enforced with respect to that 
part (practically the whole) which really was, as 
found, the whole of the contract. There is no ques- 
tion, as far as I can see of a breach of the contract 
on the part of the plaintiff”. 

The appeal was accepted. The plaintiff 
was given a decree for specific performance 
of the sale of the house (but not the khancha) 
for a sum of Rs.. 3,500. The claim for 
damages with regard to the khancha was 
dismissed. The plaintiff was awarded 
three-fourths of his costs. The defendants 
have preferred this second appeal. 

The sixth ground of appeal before the 
learned District Judge was that the trial 
Judge had erred in holding that the plaint* 
iff was not prepared to pay the full price 
of the house leaving out the khancha. It is 
important to note that the District Judge 
in his judgment did not endorse the conten- 
tion of this ground of appeal nor did he 
expressly dissent from the finding of ths 
trial Judge that the plaintiff had never from 
the date of contract up to the date of hear- 
ing shown willingness to have the house 
alone for Rs. 3,5U0. This finding of the 
trial Judge is one which goes to the root of 
the case and I am of the opinion that it was 
justified by the evidence on the record in- 
cluding the correspondence that had passed 
between the parties and that it must be 
taken as representing the true facts of this 
particular matter. 

For the defendant-appellants Mr. Kishan 
Dayal has relied upon s. 51 of the Indian 
Contract Act and hae. argued that it is the 
duty of the plaintiff, before he can obtain 
relief by way of specific performance, to 
allege and prove that he was willing and 
ready to perform his part of the contract as 
it really was and not as he thought it to be. 

An authority very apposite to the faots of 
the present case is Bin^ghri Prasad v. Jai 
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Ram Gir (i). ta thHt oAde thero was a con* 
tract for the sale of the proprietary right in 
osrtaia lands and the intending purchaser 
had no justifiably insisted on a right to 
compel the vendor to give an absolute 
warranty of the title, and when suing for 
specific performance of the contract he 
required a guarntee of this character from 
the vendor, until it appeared that the judg- 
ment of the Appellate Court was about to 
be given against him on the ground that he 
was not entitled to the guarantee which he 
claimed. In the course of the judgment 
their Lordships of the Privy Council remark- 
ed as follows: — 

“He distiactly claimed to have the contract per- 
formed by having this warranty of title; and wnen 
he says that he was ready to have the contract 
completely performed as far as he himself was con- 
cerned it must be taken that he was ready to have it 
performed in that way.” 

In the present case it must, also, in my 
judgment, be taken that the plaintiff was 
ready and willing to have the contract per- 
formed only in the way upon which he 
himself was insisting, namely, that the 
khancha should be included in the property 
of which he required the conveyance. 

In Ardeihir H. Mama v. Flora Sassoon (2) 
their Lordships of the Privy Council were 
dealing with a case that was somewhat 
different in its facts from the present case 
but while remarking (at page 622 *) that: 

“although there is no express statement so far 
as the Specific Helief Act is concerned that [the 
averment of readiness and willingness is in an 
Indian suit for specific performance as necessary as 
it always was in England. It seems invariably to 
have been recognised, and, on principle, their Lord- 
ships think rightly that the Indian and English 
requirements in this matter are the same.” 

They also laid dowu a rule (at page 619*) 
that: 

“in a Suit for specific performance the injured 

K had to allege, and if the fact was traversed 
IS required to prove, a continuous readiness 
and willingness ^ from the date of the contract to the 
time of the hearing, to perform the contract on his 
part.” 

That rule prescribes a course of conduct 
which the plaintiff has certainly not followed 
in the present case, regard being had to the 
finding of the trial Judge (from which the 
District Judge did not dissdat, as pointed 
out above) namely, that the plaintiff had 
never from the date of the contract up to 

(1) 9 A. 705; 14 I. A. 173; 5 8ar. 6l; 11 Ind. Jur. 433 
(P 0.). 

(8) 111 Ind. Oas. 413; 52 B. 597; A. I. R. 1928 P. 0. 
208; 32 O.W.N 953; 30 Bom. L. R. 1242; 28L.W. 
257; I. L. T. 40 B.125; 55 U. L. J. 523; (1928) M. W. N. 
893; 48 0. L. J. 451; 55 1. A. 360; 26 A. L. J. 1220 
(P. 0.). 


the date of hearing shown willingness to 
have the house alone for Rs. 3, SOU and regard 
being also had to the nature of the prayer 
which the plaintiff made in bis plaint that 
‘‘incase the khancha could not be included 
in the sale he should be awarded Re. 500 
damages in addition to the sale- deed of the 
defendants' house". 

On the above view of the case I would 
hold that the plaintiff was not williog and 
ready to perform his part of the contract 
as it really was and that he is thereby 
debarred from obtaining the relief of speci- 
fic performance of the contract as it really 
was. I would accept the appeal and, set- 
ting aside the judgment and decree of the 
learned Distri::t Judge dated the 15th of 
August, 1927, would restore the judgment 
and decree of the Subordinate Judge, First 
Glass,' dated the 28th of April 1927. 1 
would grant the defendant-appellants their 
costs in this Court and in the lower Appel- 
late Court but would leave the parties to 
bear their own costs in the trial Court as was 
ordered by the Subordinate Judge, First 
Class. 

Shadi Lai, C. J.— I concur. 

A. Appeal accepted. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 
No. 698 of 1931. 

December 9, 1931. 

Tbk Chand, j. 

Musammat QAINDO — Dbfbnoant 
— Appbllant 
versus 

RADHA MOHAN and othbbs— 
Plaintiffs — Rbspondbnts. 

Civil Procedure Code {Aot V of 1908), 0. XLl, r. 
23, 0. XLIII, r. I — Suit not dispoted of on prelimi- 
nary Usue — Remand by Appellate Court, legality of — 
Appeal from order of remand, competency of — Remand 
under inherent power — Power to order refund of 
court-fee. 

No order of remand can be made under 0. XLl, 
r. 23, Oiril Procedure Code, unless the trial Court 
has disposed of the whole suit upon a preliminary 
point ; and if an order of remand is not one passed 
under 0. XLl, r. 23, Civil Procedure Code, it is not 
appealable. |j>. 560, col. 2.] 

A Court remanding a case under s. 151, Civil 
Procedure Code, is competent to order a refund of 
court-fee paid on the memorandum of appeal. 
[i6t<l.J 

Miscellaneous Second Appeal from an 
order of the District Judge, Delhi, dated 
the 2nd March, 1931, reversing that of the 
Subordinate Judge, First Class, Delhi, dated 
the 28tb July. 1930. 


♦ of si 
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Messrs. Shamair Chand and Qabul Chand, 
for the Appellant. 

MuKiahan Dayal, for the Respondents. 

JudfiTixiflnt.— The plaintiffs respondents 
instituted a suit against the defendant- 
appellant for recovery of arrears of rent 
and for ejectment from certain plots of 
land. 

The defendant pleaded (1) that the re- 
lationship of landlord and tenant had ceased 
to exist between the parties, (2) that, in 
any case, before the plaintiffs could eject 
the defendant they were bound to pay a 
sum of Rs. 10,000 as compensation for im- 
provements as ffxed in a certain prior liti- 
gation between the parties and (3), that 
enhanced rent was not payable by the de- 
fendant to the plaintiffs. 

The trial Oourt heard the evidence on 
all the points and found, firstly, that the 
relationship of landlord and tenant still 
subsisted between the parties. Secondly, 
that the amount of compensation, payable 
by the plaintiffs to the defendant before the 
latter could be ejected, had been fixed at 
Rs. 10,000 in the previous litigation bet- 
ween the parties and that this point was 
res judicata. On the third question it held 
that the plaintiffs were not entitled to rent 
at enhanced rate. In the result it passed a 
decree for ejectment on payment of 
Rs. 10,000 as compensation in addition to 
Re. 4i •7-2 as arrears of rent. 

On appeal by the defendant, the learned 
District Judge upheld the finding that the 
relationship of landlord and tenant had 
ceased to exist, but he disagreed with the 
trial Court on the second point and held 
that the decision in the previous suit fix- 
ing the amount of compensation at 
Rs. 10,000 did not operate as res judicata. 
He did not go into the third point relating 
to enhanced rate of rent, but accepted the 
appeal, and setting aside the decree of the 
trial Court he remanded the case to it for a 
“fresh decision on the merits.” The pro- 
vision of the law under which the re- 
mand was made was not mentioned in the 
order. 

Against this order a miscellaneous appeal 
under 0. XLIII, r. 1 (u) has been preferred 
by the defendant in this Oourt. A pre- 
liminary objection is raised on behalf of 
the respondents that the appeal is not com- 
petent as the order of the learned District 
Judge was not passed under O. XLl, r. 23, 
Oivil Procedure Code, but had been passed 
under s. 151, Oivil Procedure Code. 


1 have heard lengthy arguments on the 
point and have no doubt that the order of 
remand could not have been made under O. 
XLI, r. 23, Oivil Procod ure Code. It is 
obvious that the decree of the trial Court 
did not proceed on a preliminary point. 
The learned trial Judge had decided all 
the issues which arose for decision in the 
case. On appeal the learned District Judge 
upheld the finding on the first question, 
namely, that the relationship of landlord 
and tenant was subsisting between the 
parties at the time of the suit, but he dis- 
agreed with the trial Oourt on the second 
question and held that the finding in the 
previous litigation as to the amount of 
compensation was not rea judicata and re- 
manded the case to assess the present value 
of the improvements. Now, it is settled 
law that no order of remand can be made 
under O. XLI, r. 23, Oivil Procedure Code, 
unless the trial ‘Court had disposed of the 
whole suit upon a preliminary point. That 
rule authorises a remand only where the 
entire suit, and not only a portion of it, has 
been disposed of by the Oourt below on a 
preliminary point. Mr. Shamair Chand for 
the appellant does not controvert this pro- 
position but he urges that in this ca^e 
though no order of remand under 0 XDI, 
r. 23, Oivil Procedure Code, could be legal- 
ly passed, the District Judge must be 
taken to have acted under that rule in so 
far as he has ordered the refund of the 
court-fee on appeal. Butj a Oourt remand- 
ing a case under s, 151, Oivil Procedure 
Code, is equally competent to order a re- 
fund of court-fee paid on the memoran- 
dum of appeal. 1 hold, therefore, that the 
order of remand was not passed under 0. 
XLI, r. 23, Oivil Procedure Code, and is 
not appealable to this Oourt. 

Mr. Shamair Chand as a lest resort asked 
me to treat the memorandum of appeal as 
a petition for revision. But no adequate 
ground for interference on the revision side 
has been disclosed. The appellant has got 
another remedy open to her inasmuch as 
she can agitate the points, now decided 
against her, in an appeal to this Court 
against the final decree if one is eventual- 
ly passed against her. 

For the foregoing reasons I uphold the 
preliminary objection and dismiss the ap- 
peal, but leave the parties to bear their own 
costs in this Court. 

A A ppea I diamiaaed . 
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ALLAHABAD HIGH COURT. 

Second Oivil Appeal No. 837 of 1926. 

Jane 22, 19il, 

SOLAlMAN, Aoro, 0 J. ANJ YjOMO, J. 

BALKISHAN DAB and oTHBas— 
DBPBBDANra — A ppbllants 
v€rauB 

BAOHAN PANDBY— Plaintifp- 

RB!)P0NDBNT. 

Registration Act (XVI of 1908)^ s, 77 — Vendor and 
purchaser— Refusal to register document— Inf ruetu- 
ous suit under s. 77 — Fresh suit f or specific perform^ 
ance and possession— Maintainability S. 77, whether 
exclusive remedy— Agreement to tramfer immoveable 
property — Right to specific performance. 

In the case of an agreement for transfer of im- 
moveable property a suit under s. 77, Registration 
Act, ii not the exclusive relief open to the purchaser 
and the mere failure of a suit under s. 77 or its 
infructuous termination cannot operate as a bar to a 
suit for the specific performance of the contract by 
executing a new and a fresh document and for 
recovery of actual possession, [p. 562, col. 1,] 

The original cause of action to enforce specific 
performance is independent and separate from the 
cause of action arising from the refusal of the pur- 
chaser to register the document. Amar Chand v. 
Nathu (2), Uma Jha v. Chetu Mandar (4), Nasir-ud- 
Din Uidd^ v. Sidhoo Mia (3), Kanhaiya Lai v. Sirdar 
Singh (5) and Ram Ghulam v. Menda . (6), relied on, 
Satyanarayana v. China Venkatarao (1), not follow- 
ed. [i6id.] 

The relief of specific performance is discretionary 
but the ordinary presumption is that a contract for 
transfer of immoveable property cannot be compen- 
sated for by damages, [toid. ] 

Sdcoad Appeal frooa a decision of the 
Additional Subordinate Judge, Benares, 
dat^ the 14th of April, 1928. 

*% Dr. K. N. Malaviya, for the Appellants. 

Messrs. A. Sanyal, K, Verma and Gaia- 
dhar Prasad, for the Respondent. 

Judsm«nt. — This is a defendants’ ap- 
peal arising out of a suit for specifio per- 
formance. Under a registered agreement 
dated the l8th May, IdU, the defendant 
accepted earnest money and undertook to 
sell certain immoveable property to the 
plaintiff. A sale deed was executed and 
was presented for registration by the 
vendee bat the defendant did not turn up 
on the day when it was to bs registered. 
Au application was afterwards made to the 
Sub-Registrar for the registration of the 
sale deed, but that was refused as the 
defendant did not again appear. An ap- 
peal to the District Registrar was also dis- 
missed because the defendant did not ap- 
pear to admit the document and the docu- 
ment was proved. The plaintiff then 
brought a suit under s. 77 of the Indian 
Registration Act for the compulsory re- 
’ tration of that partloolar dooument. 
e case was foiwht oat and the finding 
wasin favour of the plaintiS. The dec* 
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ree however was lathe form directing the 
defendant to get the sale deal registered 
within thirty days. If the correct form had 
been adopted the learned Munsif^ should 
have allowed the plaiutiS to take i'. to the 
Registration Office for registration. _ The 
defendant, however, appealed to the District 
Jndge, but after the period of thirty days 
expired he withdrew his appeal on the 
ground that the decree had become a nul- 
lity as the sale deed was not produced for 
registratiou within thirty days. As a 
muter of fact he himself hai made default 
as the Munsif's decree had directed him to 
get it regiatered. The plaintiff had made an 
application to the Munsif within the thirty 
days for the return of the document in 
order that be might present it for registra- 
tion. This application was dismissed as 
the decree of the Munsif did not direct 
him to get the document registered. Au 
infructuous appeal was filed to the Dist- 
rict Registrar but it also failed, la the re- 
sult the plaintiS did not obtain the relief 
which he might have got under s. 77 of the 
Registration Act. He then instituted the 
present suit for the specific performance of 
the original contract. Varions defencea 
were raised but all the issues were found 
against the defendant and the suit was 
decreed by both the Oourts below. 

It is contended before us that the only 
remedy which the plaintiS had was the 
one allowed to him under s. 77 of the 
Indian Registration Act, and that that suit 
having failed, bis remedy was exhausted 
and he no longer had any farther cause of 
action against the defendant. In support 
of this contention reliance is placed on cer- 
tain Madras cases among which Satyana- 
rayana V. China Venkatarao (1) may be 
mentioned. This case dissents from the 
view taken in this High Oourt in the case 
of Amar Chand v. Nathu (2). The view of 
this High Oourt has been followed by the 
Oaloutta High Oourt as well as by the 
Patna High Oourt. 44 lad, Oas. iJtil Nasir- 
ui-Din Midda v. Sidhoo Mia (3) and Uma 
Jha V. Chetu Mandar (4). 

It seems to ns that the original contract 
substantially was for the sale of the im- 
moveable property by the defendant to the 
plaintiS and not for the mere signing of 
a particular document or of its presentation 

(1) lOOInd. Oas. 3«5;49M.302;23L. W. 277iA. I. 
R. 1926 Mad. 530; 50 M. L. J.#74. 

(2) 7 Ind. Oas. 408; 7 A. L. J. 887. 

73) 44 Ind, Oas. 361; 27 C, L. J. 538. 

U) 95Ind.OM. 187; A. I. R. 1926 Pat. t9; (1921) 
Pat/Uj rP.^T. 73C. 
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lor registration. It cannot be said that the 
defendant has fulfilled his contract comp- 
letely by merely signing the sale deed with- 
but getting it registered. The property ad- 
mittedly is still in hie posseesion and has 
iiot legally passed to the pflaintiS. It is, 
Snerefore, impossible to hold that the con- 
tract entered into by the defendant has 
befen fully carried out. 

^ Section 77 of the Indian Registration Act 
pwmits a suit for a decree directing the 
docuthent to be registered. That obviously 
refers to a relief for the registration of that 
particular document which had been exe- 
cuted and the registration of which was re- 
fused. Under that section no other relief 
can be claimed. This has been clearly held 
by this Court in Kanhaiya Lai v. Sirdar 
Singh (5) and Ram Ghulam v. Menda (G), 
It is, therefore, obvious that the mere 
failure of a suit under s. 77 or its infnic- 
tuous termination cannot operate as res 
judicata in suit brought for the specific 
performance of the original contract and for 
recovery of possession of the immoveable 
property. This suit is based on the origin- 
al cause of action which was independent 
and separate from the cause of action aris- 
ing from the refusal of the purchaser to 
register it. It is also quite clear that the 
remedy which the plaintiff claims in the 
present suit is for the specific performance 
of the contract by executing a new and 
fresh document and for recovery of actual 
possession. Such reliefs could not have 
been claimed, in the previous suit. We are 
unable to hold that s. 77 provides the only 
exclusive relief to the plaintiff, who has paid 
consideration and earnest-money to the 
defendant who has promised the transfer to 
him of the immoveable property. There is 
absolutely no reason why he should not be 
able to enforce the contract specifically and 
obtain actual possession. 

The only point that remains for con- 
Bideration is whether there has been any 
thing in the conduct of the plaintiff which 
would disqualify him from obtaining the 
equitable relief of specific performance. 
No doubt such a relief is discretionary, but 
the ordinary presumption is that a contract 
for the transfer of immoveable property can 
not be compensated for by damages. 
The finding of the lower Appellate Court 
makes it quite cleartbat it was the defend- 
ant himself who was to blame throughout. 
On two occasions he did not appear 

^^(5) 29 A. 284; 4A.L. J. 17l; A. w! N.a907) 

(e) eo lad. Om, 699; 18 A. L, J, 294, 


before the Sub-Registrar and he did not 
turn up before the District Registrar. He 
also frivolously resisted the plaintiff’s suit 
under s, 77 and then although the decree 
was against him he did not obey that dec- 
ree. The plaintiff has been knocked about 
from Court to Court but it cannot be said 
that he was in any way negligent. The 
Muneif had passed a decree in his favour 
and against the defendant, and although 
the form of it was not proper the plaintiff 
submitted to it hoping that defendant 
would be bound by it. In view of all the 
circumstances we agree with the view taken 
by the Court below. 

We accordingly uphold the decree of the 
Court below and dismiss the appeal with 
costs 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. i4:l7 of 1929. 
July 2,1931. 

Mukbrji and Allen, JJ. 

RAM KI8HAN and anotmeb— Defendants 
—Appellants 
T ersus 

(RADHEYLAL)GOPINATH and 

CTHByS — pLAlNTlFi 8 —DEFENDANTS — 
Respondents. 

Civil Proccdicre Code (Act V of 1908), 0. XXXI I ^ 
rr. 3, II -Cuardiaii—Nfjjlect to protect minor's inter- 
ests— Removal— Duty of Court-Right to retire — 
^Interest adverse to mitior', meaning of, 

A guiirdian appointed by the Court has no absolute 
right to reino VO himself from the litigation and force 
the hands of the Court at his own sweet will. Naren- 
dcr Singh y. Cfiatrapal 5 i (1), referred to. [p. 564, 
col. 1.] 

But if the interests of a minor are in the hands 
of a person who has neglected to protect those in- 
terests it is the duty of the Court to remove him 
from the guardianship, if ho had already been ap- 
pointed, or to decline to appoint him guardian, if 
there was no formal order for his appointment, [p, 
564, col. 2; P.5G5, col. l.J 

“ Claiming an interest adverse to that of the minor" 
does not moan that the minor and guardian were 
lighting or were actually on inimical terms. The 
expression is an expression of law, and it meana 
that the interest of the minor cannot be safe in the 
hands of the guardian, [p. 564, col. 2.] 

Second Appeal from the decision of the 
Additional Subordinate Judge, Muttra, dated 
the Ist July, 1929, 

Messrs. N. P. Asthana and B. N. Sahai, 
lor the Appellant. 

Dr. M. L. Agarwala, Dr. K. N, Katju and 
Mr. S. C Das, for the Respondents. 

Judflrment.— This is an appeal by the 
minor deiendante Koe. 4 and 5. 
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The facts briefly are these. A suit for 
sale was brought by one Lala Bithal Das 
against the mortgagors, and two persons, 
Baidy Ram and Munni, as subsequent 
trausferees, When Baidy Ram died, his 
sons Ram Kishen and Lachman, the 
present appellants, were brought on the 
record. The plaintiff applied that Ohunna 
Ram, the paternal uncle of the minors, Ram 
Kishen and Lachman, should be appointed 
their guardian for the suit. 

A notice was issued to Ohunna Ram to 
state to the Oourt whether he was willing to 
accept the appointment or not, and he was 
to appear on the i 5th August, 1^27. The 
notice was served on Ohunna Ram on the 
5th August, 1927, but he did not appear on 
the 15th August, 1927. On the latter date, 
the Oourt directed that the case shou) I 
proceed ex parte against the minors, Ram 
Kishen and uachman. There is no formal 
order appointing Ohunna Ram as the 
guardian for the suit of the minor defend- 
ants. 

On the 15th August, 1927, it was reported 
to the Oourt that the original plaintiff, 
Bithal Das, had died leaving a will, and it 
would require some time to bring his legal 
representatives on the record Tne learned 
Judge granted time, and the case was 
adjourned for three months. 

On the 8th November,! i27. an application 
was made to the Oourt to subsiiciute the 
names of two persons as the l-^gal represent- 
atives of the deceased plaintiff, Bithal Das. 
On this application being made, an order 
was passed to the effect that two notices 
should issue to the defendants one was a 
notice asking the defendants to say if they 
objected to the bringing on the record of the 
two persons as the legal representative of 
the plaintiff, and the other notice was to the 
effect that the 23rd January, 1928, had been 
fixed for the hearing of the case. 

On the 23rd January, 1928, Ohunna Ram 
appeared before the Oourt of first instance 
and made an application (No. tifi O) asking 
the Oourt to make him a party. He said 
that the mortgage, by virtue of which Baidy 
Ram had been made a defendant, was the 
joint family property of himaelt and Baidy 
Ram, that he had an interest in the bond 
and that on that ground he should be made 
a party. This application was rejected on 
that very day, on the ground that the 
application had been made too late. 

Thereupon, Ohunna Ram made an 
application to the Oourt saying that so far 
no guardian had been appointed for the 
miaorSf that he did not want to act aa the 


guardian of the minors and some other 
person should be appointed. The learned 
Munsif rejected this application on the 
ground that the notice of appointment of 
guardian had been served on the applicant 
on the 5th August, 1927, and if a second 
notice had been issued to Ohunna Ram, it 
was issued by mistake of the office. 

Thereupon a third application was made 
by Ohunna Ram on behalf of his minor 
nephews, and this time it was for adjourn* 
ment. He said that he had been appointed 
a guardian against his will, that he had no 
previous information of the case, that he 
applied for summoning a record (on 18th 
January, 192e) in the impression that he was 
a party to the suit and that in the interest of 
the minors an adjournment should be 
granted. Tns learned Munsif rejected this 
application and proceeded to hear the case. 

The case was heard, and a few days later 
judgment was pronounced. It was found 
that the minor defendants, Ram Kishen 
and Lachman, had failed to prove that they 
held any priority over the mortgage in 
suit We may mention here that this was 
the only point taken on behalf of the 
minors that really affected the case. Their 
case was that tne mortgage in favour of 
their father, alth )ugh of a date subsequent 
to the date of the mortgage in suit, had been 
executed to pay off a decree (No. 131 of 1916) 
passed on a mortgage of 1915, and that, 
therefore, they had priority over the plaint- 
iff’s mortgage. 

Ohunna Ram filed an appeal before the 
learned District Judge, and it wes heard by 
the Additional Subordinate Judge of 
Muttra The learned Subordinate Judge 
dismissed the appeal He was of opinion 
that the allegations of Ohunna Ram that 
his interests were adverse to those of the 
minors was without force, that the repeated 
applications and the allegations made in 
them by Ohunna Ram were made and done 
with the sole object of obtaining an adjourn- 
ment and that the Munsif was right in 
refusing to allow an adjournment. The 
learned Subordinate Judge agreed with the 
contention of the minors before him that 
there colI 1 be no appointment of a guardian 
against bis will, but be observed: ^'Butthe 
question is, if he fails to object to his 
appointment within 15 days of the service 
of notice on him, and the Oourt passes 
orders behind bis back, is he competent to 
return at his own sweet will and force the 
Court to stop proceedings at any time he 
chooses to do so”. These observations are 
very pertinent, but they would be good only 
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u they tallied with the ciroamstances of the 
case. 

As we take it, it is the duty of the Ooart 
to protect the iaterests of a minor. A 
guardian is appointed for that purpose, and 
for that purpose alone. If the Oourt finds 
that the guardian is not acting properly, it 
would be the duty of the Oourt to remove 
him and to see that the interest of the minor 
is protected. When a person who has been 
properly appointed guardian of a minor, has 
taken proper steps to safeguard the interests 
of the minor, and then, for some reason or 
other, wants to force the hands of the Oourt 
by preferring a resignation, it would be the 
duty of the Court to see whether the resigna* 
tion should be accepted or not. If the 
minor concerned is not likely to be 
prejudiced thereby, the Court may decline 
to remove the guardian. Such a case arose 
in Narendar Singh v. Chatrapal Singh (1). It 
was laid down in that case that a guardian 
appointed by the Oourt for the protection of 
a minor’s interest has no absolute right to 
remove himself from the litigation and force 
the hands of the Oourt at bis own sweet 
will. The learned Judges who decided the 
case took considerable pains to discover 
whether the minor’s interest was sufferiog 
or not. They came to the conclusion that 
the minor’s interest did not suffer, and that 
the only object of the application on the 
part of the guardian asking for her retire- 
ment was to delay the trial of the suit. 

That being the principle, we have to see 
whether, in this particular case before us, 
the Oourt should have accepted the applies* 
tion of Ohunna Ram either to let him 
retire from the office of guardian, or to 
grant him time to prosecute the interest of 
the minors. 

We are not laying any particular stress 
on the fact that there is no order for the 
appointment of Ohunna Ram as the 
guardian of the minors. We assume that a 
formal order will not be important, if the 
minors* interests have been duly protected. 
But we find in this case that the written 
statement disclosed a case which, on the 
face of it, has some force. At least, it is a 
case which was well worth being put before 
the Oourt. When the applications of 
Ohunna Ram were rejected, he filed a 
written statement and be filed certain docu- 
ments, but these could not be proved 
because he did not summon any witnesses 
for the minors* case. The documents 
produced required formal evidence in order 

(]} 94 lad. Oai. 349; A. !.£. 1926 AU. 437.' 


to be proved. In the oiroumstanoee, the 
learned Mnnsif could have easily seen that 
the interest of the minors had not been 
protected. The man who had been 
appointed guardian had filed a written 
statement but had taken no steps to summon 
witnesses. We may note that there was no 
hearing at all before the 23rd January, 1928, 
the date of the hearing, when Ohunna Rapa 
appeared and declined to act. He said 
that his interest was adverse to that of the 
minors. It has been argued that if he was a 
member of a joint Hindu family with the 
minors, it would be to hie interest to 
prosecute the defence on behalf of the 
minors. The question whether Baidy Ram 
was joint or not with Ohunna Ram has not 
been gone into, and we need not express 
any opinion on the point. But it is clear 
that when Ohunna Ram claimed a half 
share in the property which stood in the 
name of the minors’ father, on the face of 
it, at any rate, he was claiming an interest 
which was advert e to that of the minors. 
“Olaiming an interest adverse to that of the 
minors” does not mean that the minors and 
Ohunna Ram were fighting or were actually 
on inimical terms. The expression is an 
expression of law, and it means that the 
interest of the minors cannot be safe in the 
bands of cbnnna Ram. There was the 
assertion on the part of Ohunna Ram that 
hie interest was adverse to that of the 
minors. The trial Judge ought to have 
accepted this statement as correct in the 
interests of the minors, even as a matter of 
precaution and extra care for the benefit of 
the minors. Then Ohunna Ram definitely 
declared that he was not going to act for 
the minors. It was not a case like the one 
already quoted by us, in which the guardian 
badjaken every step to protect the interest of 
the minors. So far Ohunna Ram had done 
nothing whatsoever to protect the interest 
of the minors. As we have said, he did not 
file a written statement, till the eleventh 
hour and be bad not summoned witnesses. 
It has been argued that be was taking all 
the interest that was possible for him to 
take in the minors, but was neglectful of 
his duty and that he had neglected to sum- 
mon witnesses, and that was why 
he was asking for time. If that was 
so, the interests of the minors were in the 
hands of a man who had admittedly neglect- 
ed to protect those interests. In the cir- 
cumstances, it was the duty of the Oourt 
below to remove Ohunna Ram from the 
guardianship, if he had already been 
appointed, or to decline to appoint him 
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guardiao, if there was no formal order for 
his appointment. We are olearl 7 of opinion 
that the interests of the minors have 
suffered in the present litigation at the 
hands of Ohnnna Bam. We are, therefore, 
of opinion that the appeal should be 
allowed. 

It has been argued on behalf of the 
plaintiffs- respondents that if the Court be 
inclined to allow the appeal, the costs which 
have been thrown away should be paid by 
Ohunna Ram personally, because, alter 
all, he alone is i responsible — at least mainly 
responsible— for all that has happened. 
We think there is force in this contention. 
Ohunna Ram was twice served with a 
notice, and it was his obvious duty, if he 
WM not going to act as the guardian of his 
minor nephews, to come before the Court 
and say so. 

The Counsel for respondent No. 6, Munni, 
has argued that he should have his costs, 
because there is no contest between him, 
on the one hand, and the appellants on the 
other, and he was unnecessarily brought 
before this Court. 

It was argued on behalf of the appellauts 
that the appeal had arisen out of a mort- 
gage suit, and it was necessary that all the 
parties to the suit should be before this 
Court. If that was so, the plaintiffs made 
the respondent No. 6, Munni, a party in 
their own interest, and, therefore, they are 
bound to pay his costs. 

In the result, we allow the appeal, set 
aside the decrees of the Courts below and 
remand the suit to the Court of first ins- 
tance for trial according to law. The 
learned trial Judge will now appoint a 
fresh guardian for the appellants and pass 
a proper order for the appointment. The 
costs here and hitherto as between the 
plaintiffs, on the one hand, and the minor 
defendants Nos. 4 and 5 (Ram Kishan and 
Lachman), on the other, will abide the 
result. The costs will include Counsel’s 
fees in this Court on the higher scale. As 
Chunna Ram has been mainly responsible 
for the throwing away of so much costs, the 
plaintiffs will be entitled to recover their 
costs, excepting the Court-fee paid by them, 
from Chunna Ram. including costs in the 
Courts below ana in this Court. If the 
plaintiffs recover their costs which have 
been thrown away, from Chunna Ram, they 
will not be entitled to recover the same 
from Lachman and Ram Kisheu again, in 
case the plaintiffs succeed after trial. 

A. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 486 of 1930, 

July 16, 1931. 

8bn, J. 

8ECRBTARY sp 8TATE for INDIA- 

PLAI NTIFF— APPUOi NT 
vertus 

Firm CIRDHARI LAL SHAMBHUNATH 
— Dbfbndjmt— Opfositb Partt. 

Escheat — Basis of the right — Escheat and success 
siont distinction between-- Succession Act (XXXIX of 
1925) y SB, 2U, S81t application •/, to Crown— Recovery 
of debt by Secretary of State due to person dying 
heirlessSuccession Certificate ^ necessity of. 

Where there is a racant inhoritanct the property 
lapses to the Grown by the rule of escheat but the 
escheat to the Grown is not due to any rula of 
succession; it is a prerogative of the Grown, 
Upon the death of a person without leaving 
heirs his estate devolves upon the Grown under 
its general prerogative and not by reason of any 
rule of suceession. Therefore, the provisions of 
ss. 214 and 381, Succession Act, are not applicable to 
the Grown where the property vests in the Grown by 
reason of escheat and it is not necessary for the 
Secretary of State to obtain a succession certificate for 
the realisation of the debt due to the person dying 
heirless. Collector of Masulipatam v. Cavaly Venkata 
Narainpah (1), Cavaly Venkata Narainpah r. 
Collector of Masulipatam (2) and Sonet Koer v, 
Himmat Bahadur (3;, referred to. [p. 566, cols.l A 2.] 

Civil Revisiou against a decree of the 
Subordinate Judge, Agra, dated the 28lh of 
J une, 1930. 

Mr. Sankar Saran, lor the Applicant, 

Meesrs. N. P. Asthana and Baij Nath 
Sahai, for the Opposite Party, 

Judgement.— This is an application lor 
civil revision by the Secretary of State for 
India in Council who figures as plaintiff in 
the action. The suit was to recover interest 
on five hundie of various dates which were 
drawn by the firm Qirdhari Lal-Shambhu 
Nath on the firm Ram Naraia-Chuoni Lai. 
The hundis were payable 61 days after the 
date of execution. 

The firm of Ram Naraiu-Ohunni Lai was 
owned by Obonni Lai. He died in April, 
1925, before the hundia had matured. He 
is said to have died without leaving any 
issue. 

Upon his death, three rival claimants 
appeared on the scene; one claimed to be 
the collaterel heir of Cuunni, the second 
claimed under a will and the third in the 
right of escheat. A triangular dual is 
going on between these three and I am 
informed that litigations are pending in 
appeal before thia Court. 

On the 14th of July, 1925, Rai Bahadur 
SethSoorajbhan, Government Treasurer of 
Agia, sent a notice on behalf of the collec- 
tor of Agra to the defendant cal ling upon 
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him to pay up the principal and interest 
due on the hundis. The defendant did 
not make the deeired payment. 

On the 2lflt of April, 1927, the defendant 
appears to have to a certain extent changed 
hlfl mind, for, on that date, the defendant 
deposited the principal aoiount due on the 
hundis in the Imperial Bmk of Agra to the 
credit of the Collector of Agra. 

The Collector served a notice upon the 
defendant asking him to pay the interest 
due on the hundis from the date of their 
maturity up to the 2lst of April, 192/, 
when the principral sum was paid. The 
defendant did not respond to this notice; 
hence the suit. 

The suit was instituted on the 5th of 
March, 1929. 

Various points were raised in defence 
but the one which was seriously pressed 
was that, in view of the provisions of ss. 214 
anrl 381 of the Indian Succession Act 
(XXXIX of 1925) the plaintiff was not 
entitled to claim interest without obtaining 
a Buccefsion certificate. It may be noticed 
that this plea had not been taken in the 
written statement as originally filed. At a 
later stage, the defendant applied for the 
amendment of his written statement by the 
inclusion of this plea. His written state- 
ment was allowed to be amended. 

On the 20th of December, 1929, the Court 
passed an order directing the plaintiff to 
obtain a succession certificate. Thereupon 
the plaintiff applied for and obtained the 
required certificate on the 2nd of June, 

. 1930. This certificate was duly filed in 
Court. The Court, however, dismissed the 
plaintiff’s suit on the following ground : — 

“The present plaintifT obtained succession certificate 
on the 2nd of June, 11)30, after the filing of the present 
suit. Evidently up to 2nd of June, 1930, there was 
none who could give . a valid discharge and so the 
defendant cannot bo held liable for interest for the 
period in question.” 

Where there is a vacant inheritance, the 
property lapses to the Crown by the rule of 
escheat. The escheat to the Lrown is not 
due to any rule of Bucceesion. The right 
of escheat is a prerogative of the Crown and 
the said prerogative is recognized universal- 
ly in every system of civilized jurispru- 
dence. 1 would emphasise the fact that 
upon the death of a person without leaving 
any heirs his estate devolves upon the 
Crown under its general prerogative and 
not by reason of any rule of succession. 
Escheat is the vanishing point in the law 
of inheritance. Where succession ends, 
escheat begins The law on the subject has 
been discussed in a number of case's and 


reference may be usefully made to the 
Ct Hector of Muslipatam v. Cavaly Vencata 
Naratnpah Cavaly Vencata Narainpah 
V. Collector of Muslipatam (v) and Sonet 
Koer V. Himmat Bahadur (3). 

Section ^14 of ihe Indian Succession Act 

provM^jifl that: 

“no Court shall pass a decree against a debtor of 
a deceased person for payment of his debt to a person 
claiming on succession to be entitled to the effects of 

the deceased person or to any part thereof 

except on the production by the person so claiming 
of . , .III) a succession certificate granted under 
Part X and having the debt specified therein.” 

W-iire caa fjDperby dCiscoads to the 
Grown by escheat it could not be said that 
the Grown was claiming the property by 
right of succession within the meaning of 
s. 214 of the Indian Successioo Act. Section 
38 L of the Indian Sucoeesion Act provides 

that: 

“tlie succession certificate granted by the District 
Judge with respect to the debts and securities specifi- 
ed therein will oe conclusive against the person 
owing aiieh debts or liable on such securities and, 
shall afford full indemnity to all such persons as 
regards ail payments made, or dealings had, in good 
faith in respect of such debts or securities to or with 
the person to whom the certificate was granted.” 

No a iono icies Uckve oecn cited in support 
of the proposition that the provisions of ss. 
2l4 and 361 of the 'ndian Succession Act are 
applicable to the urown where the prop* 
ercy vests in the Grown by reason of a 
vacant inheritance. This case, therefore, 
is one of first impression Upon general 
principles, I am of opinion, that the Indian 
Succession Act is not ap^plicable to the 
Grown, when it takes the property upon 
escheat. The ground, therefore, upon which 
the judgment proceeds cannot be supported. 

An important plea was raised by the 
defendant in para. 9 of written statement 
which runs as follows : — ‘ Neither were the 
hundis presented to the contesting defend- 
ant on the due date nor did there appear 
any person entitled to take the money.” 
The question, therefore, which still remains 
for determination is whether the plaintiff 
CDuld claim interest on the hundis without 
presenting the hundis after their maturity. 

1 allow the application, set aside the 
decree of the Court below and remand the 
case to that Court for disposal of the case 
with reference to the issue indicated above. 
Goats here and heretofore shall abide the 
event. 

B h. Application allowed. 

Cast remanded. 

(1) 8 M. I. A. 500; 2 W. R. P. 0. 59; 1 Sar. 752; 1 

Suther417. 

338^^ ^ ^ 

(3) 1 C. 391 at 401 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 26 of la29. 

June 16, 1931. 

Boys and Smith, JJ. 

Lala BAL KI8HAN and iNCTHBa-— 
Plaintiffs— Appbluntb 
versus 

Musammat BUNDIA and cthbks — 
Defendants — Kbspondknts. 

Mortgage — Release — Mortgagor mortgaging two 
houses— Suit for sale on basis of mortgage — Exemp- 
tion of one house by statement^ whether release- - 
Mortgagee's right to claim entire money from one 
house — Transfer of Property Act {IV of 1882), s. 82. 

One C after mortgaging two houses, bouse No. 1 
and house No. 2, in favour of the plaintiS sold house 
No. 1 to defendant No. 2. Later on the mortgagee sued 
for sale of both houses on the foot of the mortgage. 
After written statements had been filed the mort- 
gagee’s Counsel made a statement admitting that 
the house No. 2 did not belong to the mortgagor 
in the mortgage in suit and that it belonged to one 
K predecessor-in-interest of defendant No. 3 who had 
Biortgaged it to defendant No. 4 and that it might 
be excluded from claim. In consequence of this 
statement Counsel for defendant No 4 remitted costs: 

Held, that the action of the mortgagee did not 
amount to a release and he could ask that his entire 
claim under the mortgage bo satisfied out of house 
No. 1. [p. 587, col. 2.] 

Held, further, that the owner of house No. 1 could 
file a suit for contribution directed against house 
No. 2 under s. 82, Transfer of Property Act. [p. 568, 

cols. I 2.] 

Second Appeal from a decision of 
the Additional Subordinate Judge, Banda, 
dated the 10th December, 1928. 

Mr. M. N. Kaul (with him Dr. K N. Katju) 
for the Appellants. 

Mr.* P.L Banerji (for whom Mr. Ambika 
Prasad Dube, and Mr. Ram Nama Prasad), 
for the Respondents. 

Judgment —This is a plaintiffs’ appeal 
arising out of a suit on a mortgage. 

On 17th January, 191/, Ohhotey Lai the 
deceased husband of Musammat Bundia, de- 
fendant No. 1 executed a simple mortgage 
in favour of Keshab Das, the predeceesor- 
in- title of the plaintiffs, of three items of 
property, the house No. 1, house No. 2 and 
some zemindari. Defendant No. 5 was im- 
pleaded simply as a donee of part of the 
zemindari, and defendant No. 6 as having 
attached one of the houses in execution of a 
decree. 

On the 5th September, 1921, the mortga- 
gor sold house No. 1 to Pandit Bala Parsad, 
defendant No. 2. 

There is an allegation in the suit, the 
truth of which has not yet been decided, 
that on the ITih January, 1927, one Khunn- 
un, claiming to be the owner of the 
house No. 2 mortgaged it to one Hazari 
Lai, who is now defendant No. 4, Khunnun 
being represented by bis son Jagannath. 


The plaintiffs directed their suit at the 
outset against both the houses Nos. 1 and 
2 but after the written statements had been 
filed they proceeded through their Counsel 
on the 15th February, 1928, to state that 
they admitted that house No. 2 did not be- 
long to Ohhotey Lai, the mortgagor in the 
mortgage iu suit, but that it belonged to 
Khunnun, and they agreed, therefore, that 
the said house might be excluded from the 
claim against all the defendants. 

When the plaintiffs’ Vakilhad made the 
statement the Vakil for Hazari Lai, defend- 
ant No. 4 stated on behalf of bis client 
that as the claim had been withdrawn in 
respect of house No defendant No. 4 was 
also prepared on hie side to remit his costs. 
The trial Court held that house No. 1 was 
only ra'eably liable and not liable for the 
whole amount of the mortgage. The judg* 
ment declared that the amount for which 
house No. 1 was liable was Rs. 250 where- 
as in the decree the amount was stated to 
be Re. 300. The plaintiffs appealed, and 
defendant No. 2 filed a cross-objection. The 
plaintiffs’ appeal was dismissed, and on the 
cross- objection the error in the decree was 
corrected by aubslituting Rs. 250 for Rs. 30D. 
Except for this modification the decree 
of the trial Coort stood. The plaintiffs 
have come up herein secorid appeal, asking 
us to hold that the house No. 1 should have 
been made liable for the whole amount due 
under the mortgage, Rs. 1,278 8 3. We have 
heard not only Counsel for the plaintiff-ap- 
pellants end for Pandit Bala Prasad defen- 
dant No. 2 but also Counsel on behalf of 
Hazari Lai, the mortgagee in the mortgage 
alleged to have been executed by Jagannath, 
the son of Khunnun We have had much 
argument addressed to us as to the conse- 
quences of the mortgagees action in declar- 
ing that he Was prepared to exclude the 
house No. 2 from his suit. We have had 
cases quoted to us and it has been argued 
on the basis of this case or that case that 
the plaintiffs’ action amounted to or did not 
amount to a release. In our view there is 
no particular magic in the word ‘release’ 
The circumstances of each case must be 
regarded in order to determine which of the 
parties in suit may be bound by particular 
action taken We may illustrate this by 
noting that the lower Appellate Court has 
relied mainly on the decision in Jugal 
Kishorev, Kedarnath {\) which it has de- 
scribed as being on all fours with the pre- 
sent case. In our view that case is plainly 
distinguishable. When the mortgagor sold 

(\) 16 Ind. Gas. 401; 34 A, 606; 10 A. L. J, 300. 
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the property which the mortgagee eubee- 

S uently exempted from bis enit be left 
'm. £0U with the veodee, which was to be paid 
to the mortgagee, which waa paid to the 
mortgagee and which the mortgagee 
erentuuly accepted in full payment of the 
liability of that portion of the property. 
In the present caee the mortgagee did not 
receive any money in consideration of their 
exempting house No. 2 and least of all did 
they receive any money from the mortgagor. 
The mortgagor, so far as the evidence 
goes, was in no way privy to the transac- 
tion between the mortgagees and the defend* 
ants Nos. 3 and 4 more particularly defend* 
ant No. 4, In our view the case may be 
decided by reference to two very normal 
principles. It was open to the mortgagees 
to proceed by their suit against both the 
items of property, house No. i and house 
No. 2 and having obtained a decree in re- 
ference to them both it was open to them to 
proceed to recover the whole of their mort- 
gage money if they could, by sale of either, 
and subsequently by sale of the other if the 
sale of the first did not satisfy their decree. 
On the other hand, it was open to them to in- 
clude in their suit only one of the items of the 
property, if they so chose, but iii this case if 
that item proved insufficient to cover all 
that was due under the mojt(g»'’,'- 

would be unable, of •“'-.r 

Kir call orocr 'Lv coutb^, to prccccu 

■^f’^Hubiner suit against the otner two prop- 
ertbs. But in either cl these cares thcjo 
was nothing whatever to prevent them from 
asking for the whole of their mortgage 
money from the one property. It has bien 
contended that defendant No 2 the pre- 
sent owner of house No. 1 would be giaveiy 
injured if bis property was made liable fcr 
the whole of the amount of the mortgage, 
because as it was suggested on his behalf 
be would not be able to file a suit for con- 
tribution directed against the other prop 
erty, house No. 2. While, however, this 
assertion was made both on behalf of defen- 
dant No. 2 and by Counsel for defendant 
No. 4 no authority was shown to us to 
suggest why a suit for contribution should 
not lie. We were repeatedly referred to 
what the mortgagees bad said and done, 
but nothing that the mortgagees said or did 
possibly binds the owner of bouse No, 1 
unless he or his predecessor- in title was 
in some way privy to the statements or 
actions of the mortgagees. This is not 
suggested. Beading the terms of s t2 of 
the Transfer of Property Act, it is certain- 
ly not apparent why a suit lor contfibution 
should not lie. There ia nothing in it to 


the effect that a suit will not lie unless the 
property has been included in the original 
decree. It will of course be for the defend- 
ant No. 2 if he files such a suit to estab- 
lish that Ohhotey Lai and not Khunnun 
was the real owner of the property. That is 
a matter that has not yei been gone into 
owing to the fact that the mortgagees 
exempted house No, 2. 

The result is that we allow the appeal and 
setting aside the decrees of both the lower 
Courts decree the suit of the plaintiffs in 
full as regards bouse No. 1. The plaintiffs 
will get their full costs from defendant 
No, 2 throughout. The defendants includ- 
ing defendant No. 4 will pay their own 
costs. The deoree will be prepared under 
O. XXXIV, r. 4. six months being allowed 
to the defendant No. 2 counting from 16th 
June, 1931, for payment. 

B. h. Appeal allowed. 


ALLAHABAD HIGH GOURT. 

Civil Revision No. 394 of 1930. 

May 14, 1931. 

SoLAiMAN, Aora, 0, J.,ans Kino, J. 
BISAL SINGH— Pliantiff—Applioant 
versus 

FAQIRA SINGH jnd anothbe— O fk*egIX3 
' ' SSsPoijBaNT. 

Civil Procedure Code {Act V of 1908), a. 115— Order 
setting aside award — Revision — 'C<u« decided'. 

An. order setting aside an arbitration award is not a 
case decided within the meaning of s. 115, Civil Pro- 
cedure Code, and, therefore no revision lies from such 
an order. ^ 

Oivil ReviBion against a decree of the 
Munsif, Haveli Saharanpur, dated 
the 14th May, 1930. 

Dr. K. N. Malavaiya, for the Applicant. 

Mt.O. S. Pathak, for the Opposite Par- 
tes- , . 

Sulaiman, Acting C. J.— This is a 
plaintiff’s application in revision from an 
order of the Munsif of Sibaranpur setting 
aside on arbitration award. A pieliminsry 
objection to the hearing of this application 
is taken snd it is urged that no case has 
been decided and, therefore, no revision 
lies under s. 1 15, Civil Procedure Code. 
The learned Advocate for the respondent 
relies on the case of Rudra Pra$ad v. 
Mathura Pratad (1) decided by a Bench of 
which I was a member. It was pointed 
out in that case that there had been a 
recent decision in the oaee ot Shah Muh- 
ammad Fakhr-ud-din v. Rahimullak (2), 

(1) 89 Ind. Gas. 173; 47 A. 916; 23 A. L. J. 656; A. 
I. R. 1985 All. 566; L. R. 6 A. 459 Oiv. 

(2) 85 Ind Gas. 502; 47 A. 121; L. R. 6 A. 22 Giv; A. 
I, R. 1925 All. 458. 
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in which exactly the same point had been 
decided against the applicant. Following 
that decision we held that no revision lay. 

In the case of Shah Muhammad Fakhar-ud 
din T. Rahimullah (2), another Bench had 
held that no Application in revision would 
lie from an order setting aside an award. 
The Bench considered that they were 
following the pronouncement of the Full 
Bench in Budhu Lai y. Mewa Ram (3). But 
in this Full Bench case the opinion of 
Byves, J. which turned the scale was 
simply this, that “no revision lies from a 
finding on an issue relating to the ques- 
tion of jurisdiction”. There is however an 
earlier case of Chattar Singh v. Lekhraj 
Singh (A), in which also it was held that 
no revision lay from an order setting 
aside an award. On the other hand, in 
Bhola Nath v, Raghunath Das Mithan Lai 
(5), it was held that an application in re- 
vision would lie from an order superseding 
a reference to arbitration before the award 
was delivered. That case also was decided 
by a Bench of which I was a member. 
The case of ChatarBujh v. Raghubeer Dayal 
(0), which was exactly on all fours with 
the case before us was cited and followed 
by UB. We held that the termination of 
the proceeding relating to the supereession 
of the arbitration amounted to a case de- 
cided within the meaning of s. 115 Oivil 
Procedure Code. 

The learned A.dvocate for the respon- 
dents has urged before us that the two 
last mentioned cases can be distinguished 
on this ground that an application for the 
supersession of the arbitration proceedings 
before the award is delivered is not ex- 
pressly provided for anywhere in the 
Oode and the proceeding started by such 
an application may be treated as a separate 
proceeding. A case within the suit, re- 
sulting in the supersession of the arbitr- 
ation, may amount to “ a case decided” with 
in the meaning of s. 115, Oivil Procedure 
Oode, On the other hand, the order setting 
aside the award is an order contemplated 
by 8oh. II, Civil Procedure Oode, and 
is a part of the proceeding in the suit it- 
self. 

I must admit that the distinction sought 
to be drawn is very thin and that to some 
extent there is unfortunately a want of 
harmony. Bhola Nath’s case can be dic- 
tinguished only on the ground that if the 

(3) 63 Ind. Oas. 15; 43 A. 564; 19 A. L. J. 558. 

(4) 5 A. 293. 

(5) 122 Ind. Cas. 685; A. I. R. 1929 All. 743. 

(6) 23 Ind. Oaa. 758; 36 A. 354; 12 A. L. J. 529. 


Oourt allows a new proceeding to be start- 
ed. which the law does not contemplate 
and which is outside the scope of the suit, 
resulting in the interruption of its normal 
course, and passes an order not warranted 
by law, the proceeding is deemed to be a 
‘case’ in itself. 

As the facts of the case before us are 
identical with the facts of the first three 
oases quoted above, it must be decided in 
accordance with the view expressed in 
those cases. I would therefore dismiss this 
revision. 

Klnsr> J- — I concur. The order setting 
aside the arbitration award disposed of a 
proceeding during the pendency of the 
suit and, in my opinion, the decision of 
the question whether the award was valid 
or invalid did not amount to the decision of 
a “case” within the meaning of e. 115 of the 
Code of Oivil Procedure. The rulings in 
Chattar Singh v. Lekhraj Singh (4), Shah 
Muhammad Fakhar-ud din v Rahimullah 
(2; and Rudra Prasad v. Mathura Prasad (1) 
are exactly in point and 1 thick that they, 
should be followed. 

By the Court.— The application is dis- 
missed with costs. 

M.K. & A Application dismissed. 


ALLAHABAD HIGH COURT. 

Skcond Oivil Appbal No. 1032 of 1V30. 
November 7, 1930. 

Bots and Niamat Ullab, JJ. 

Firm RlKHAI LAL-B1NDE9 HRi 
PRASAD— Plaintiff— Appbllant 

'VCTSXIB 

BANAR8I SINGH alias BANSI SINGH— 
Dbfhndant— Respondent. 

Civil Procedure Code {Act V of 1908), a. 100— Find- 
ing of 'default\ whether finding of fact — Post Office 
Act (VI of 1898), a. 6 — *Default\ meaning of. 

A Unding of negligence or a finding that there 
was or was not default is not necessarily in all cases 
a finding of fact, if the finding has not been ap- 
proached from the proper legal standpoint, [p. 670, 
col. 1,] 

The word ‘default’ is used in s. 6, Post Office Aat, 
in the sense of failure in duty, care, etc., as the causa 
of some untoward event, [p. 570, col. 2.] 

Where an insured cover containing promissory 
notes was lost and in a suit against the Post Master 
the only fact proved against him was that in the list 
of insured articles sent to the sorter in the ordinary 
course of his duties he did not mention the missing 
article and the District Judge found that the defend- 
ant was not guilty of default; 

Ueld, the finding of the District Judge was one oi 
fact, \ibid,] 
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Second Appeal from the decision of the 
Additional Subordinate Judge, Azam- 
garb, dated the 28th April, 1930. 

Mr. [7. S. Bajpai, for the Appellant. 

Judgment.— This, though an appeal 
under o. XLl, r. 11, we have heard at con- 
siderable length, because while we are of 
opinion that we are in this case invited to 
consider a finding of fact, we are also of 
opinion that a finding of negligence or 
a finding that there was or was not de- 
fault is not necessarily in all cases a 
finding of fact, if the finding has not 
been approached from the proper legal 
standpoint. 

The plaintiff has proved that on the 17 th 
February, 1925 he sent a registered and 
insured cover to a consignee in Calcutta, 
which cover is said to have contained a 
currency note of the value of one thousand 
rupees. 

In the ordinary course the plaintiff’s 
doubts might have been expected to be 
aroused within a few weeks at the utmost 
if he did not receive either from the Post 
Office or bij consignee on intimation that 
the insured letter had been duly delivered. 
The plaintiff has asked the Court to be- 
lieve that his suspicions were not so 
aroused until a year later, when he re- 
ceived a copy of his accounts with his 
consignee and found that he had not been 
credited with one thousand rupees. This 
question of the plaintiff’s statement as to 
when he acquired knowledge of the loss 
of the thousand rupees is only of import- 
ance in a case of this description in second 
appeal in weighing the question of the 
burden of proof. Had he taken any proper 
steps at all to satisfy himself, he would 
have been able to make a claim for his 
money from the Post Office at any time 
within three months. 

Even in June, 1926, when he learnt of 
the alleged loss of the money, he did not 
bring a suit, but contented himself with, 
at some date during the next two years — 
we have no more precise information — bring- 
ing a criminal case against the Post Master 
at the Despatching Office. As a result of 
that trial, the Post Master, the present 
defendant-respondent, was acquitted. 

Now, when the period of limitation was 
on the point of expiry or, as the District 
Judge says, on the last day of limitation, 
the plaintiff brought the present suit. 
Again, most of these facts are only of 
importance in considering the question of 
the burden of proof. ' 

To succeed in this suit, the plaintiff 
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had to prove that the Poet Master 
had been guilty of causing the loss of 
the i sured letter “fraudulently or by 
his wilful act or default (Act No. 
VI of 1898 8. 6;’’. Ths oi.ly fact proved 
against the defendant is that, when he sent 
the list of insured articles to the sorter in 
the ordinary course of his duties, he men- 
tioned in that list only two articles, where- 
as he should have mentioned three, the third 
being apparently the missing letter which 
has led to this suit 

The learned District Judge has weighed 
the evidence carefully and has found that 
the plaintiff has failed to prove that the 
loss was “caused by’’ the default of the 
defendant. It is to be noticed that the 
Legislature has, presumably deliberately, 
avoided using the word ‘negligence’ and the 
word ‘default’ is manifestly or somewhat 
stronger import. We should be inclined 
to hold that in s. 6 of the Poet Office Act 
it bears the 4th meaning given to it in 
‘Murary’ or the ‘Oxford’ dictionary ; — 
“Failure in duty, care, etc., as the cause 
of some untoward event’’. The use of the 
word ‘cause’ both in this definition and 
e. 6 of Act VI of 1898 (The Post Office Act) 
is noticeable. 

The learned Judge of the lower Appellate 
Court has found in fact that there are 
causes to which the loss might have been 
attributed other than the default of the 
defendant. In his view, while an omission 
on the part of the defendant has been 
proved, that omission might only be one 
link in the chain of circumstances and 
might not have been the cause of the loss. 
For instance, he suggests that it might 
have been lost or stolen before ever the 
list was written. It is not necessary for 
us to speculate but so far as the evidence 
goes, there are manifestly circumstances 
which might have led to the loss of this 
insured letter without the loss being at- 
tributable directly to the omission in the 
list. Just as a finding of negligence is a 
finding of fact, so ordinarily speaking is a 
finding as to whether a default was or 
was not the cause of a lose. This, of course, 
does not mean that a finding as to default 
can never be attacked as a finding on a 
point of law. But if the question has been 
approached from the proper legal stand- 
point, then we are of opinion that it is a 
finding of fact. In the present case, we 
see no reason to believe that the Judge 
has not approached the case entirely in the 
right way. We hold hie finding, therefore, 
in the present case to be a finding of fact; 
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and, we may add, we eee no reason to 
disagree with him. The appeal is dismiss- 
ed under 0. XLI, r. 11. Civil Procedure 
Code. 

A. Appeal dismiased. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 247 of i931. 

August 11, 1931. 

SULAIUAN, J. 

EMPEROR Pkosbootob 

versus 

JIWA RAM — AcoasED— Opponent. 

Criminal trial— Procedure— Offence covered hy 
special as well as general law — Law applicable. 

It is not a general rule of law that if an act is an 
offence under a special law providing penalties for 
such an act, the application of the general law 
would be repelled. It ispossilile that an act may 
be an offence both under special law as well as 
under general law both laws being applicable 
simultaneously. In such a case tlie offender may bo 
prosecuted undar either law though it would be 
more appropriate to prosecute the offender and to 
convict him under the spscial Act if the offence 
falls strictly within the purview of a section of (he 
special Act and does not go beyond it. [p. 57J, 
col, 2.] 

The Assistant Gofernment-Advecate, for 
the Crown. 

Mr. S. B. L Gaur, for the Accused. 

Judgment. — This is a Criminal Refer- 
ence by the Sessions Judge of Aligarh 
recommending that the conviction of the 
accused under e. 279, Indian Penal Code, 
be altered into one under s. 16 of the 
Motor Vehicles Act, and the fine be reduced 
from Rs. 200 to Rs. lOO 

The applicant was driving his motor 
lorry in a wrong direction, keeping to 
the right side of the road. From the 
opposite direction Lieutenant Colonel 
Peugelley was coming in his car, and he 
very properly kept to the left side of the 
road. He blew his horn when at a dis- 
tance of 40 yards, but the accused Jews 
Ram, did not turn back to the left side 
of the road, but moved on, compelling 
the complainant to leave the road and 
move on to its left side. Even then he did 
not escape safely but bis car was bit at 
right angles and was dashed against a 
tree and was smashed. The complainant 
received a few bruises also. The Magig- 
traie found that although the accused 
applied his brakes he could not, in spite 
of hie efforts, avoid the accident. This 
implied that be was going at. a fast speed 
and through a dusty atmosphere when 
the visibility was not good. He distinctly 
fooDd that Jewa Ram’s negligence and 


failure to observe the rule of the road were 
responsible for the collision. 

As the case was tried summarily there 
was no appeal ; but the accused filed a 
revision before the Sessione Judge. The 
learned Sessions Judge did not, of course, 
overrule these findings, but considered 
that the conviction under e. 279, Indian 
Penal Code, was illegal. He relied on the 
case of In re Oudh Bar Association, Luck- 
now, Emperor v. Mohan Lai Saksenaa (1) 
aud concluded that where there is a 
special law making a particular an offence 
and providing penalties, the general law 
is inapplicable. He has accordingly refer- 
red this case to the High Court be- 
cause he considers that the conviction under 
the general law is illegal. 

It is not necessary for me to express 
any opinion on the decision in the Oudh 
case because in that case the question 
considered was whether a person could 
be convicted of abetment under s. 117 
Indian Penal Code, when the offence also 
fell under s. 9 of the Salt Act of 1882. 
1 may, however, remark that that case has 
not been followed by a Bench of this Court in 
Joti Prasad Gupta and Baijnath y. Emperor 
(2) decided on 23rd February, 1931 and 
has also been doubted by the Bombay 
High Court in Emperor v. Ganesh Vaman 
J oshi (3). 

1 am only concerned with the observa- 
tion made by the learned Judges of the 
Oudh Chief Court on which reliance has 
been placed by the learned SessioDS Judge. 
With great respect, I am unable to hold 
that it can be laid down as a general rule of 
law that where there is a special law mak- 
ing a particular act an offence and providing 
penalties for such an offence, the general 
law must be held to be inapplicable. It 
ie possible that the same act may be 
an offence under two different Acts, and 
both may be applicable simultaneously 
and the offender may be prosecuted and 
convicted under either Act. It may, 
however, be conceded that where the 
offence falls strictly within the provisions 
of a section of a special Act and does 
not go beyond it, it would be more ap- 
propriate to prosecute the offender and 
convict him under that special Act, rather 


(1) 128 Ind. Cas 221; A. 1. R. 1930 Oudh 497- 
(1930) Or. Cas. 1161: 32 Cr. L. J. 104; 7 O. W.,N. 895- 
Ind. Kul. (1931) Oudh 29. 

(■-') 1361nd. Cas. 91; (1931) A. L, J. 986; AIR 
1932A11. 18; 53A. 642;33Cr. L. J. 236. ’ • ' • 

(3) 130 Ind. Cas. 25; A. I. R. 1931 Bom. 140; 32 Cr. 
L. J. 478; 33 Bom. L. R. 56; Ind. Rul. (1931) Bom. 233* 
55 B. 353; (1931) Or. Oas. 188. 
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than fall back upon a more general law 
which preacribes a heavier penalty. In 
such a case it may be aasameol that the 
Legislature in prescribing the smaller 
penalty has considered recourse to the 
special law as the proper coarse 

The fault of the accused in the present 
case did not lie merely in not observing 
the rule of the road by driving the lorry 
on the right side of it. If he had done 
nothing worse than that, I would have 
felt inclined to alter his conviction as 
recommended by the Sessions Judge. 
But on the finding of the Magistrate he 
was negligent in continuing to drive on 
the wron^ side of the road in spite of 
due warning and m going fast. The 
case undoubtedly fell within the scope of s. 
279, Indian Penal Code. 

Section 16 of the Motor Vehicles Act 
has not any necessary ingredient of 
rashness or negligence in it. Rule i7 of 
the Motor Act Rules merely lays down the 
rule of the road, and a breach of it need 
not necessarily involve rashness or neglig 
ence. When the ingredient of negligence 
entered into the offence, the conviction 
under e. 279, Indian Penal Oode, was not 
only proper but more appropriate. 

I accordingly decline to interfere. Let 
the papers be returned. 

n Reference i ejected. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 261 of 1931, 

July 13, 1931. 

Kik3, J. 

LAOHMI NARAIN — AppLiOiNr 
versus 

EMPEROR — OpposiTB P^ett. 

Criminal Procedure, Code (Act V of 1898), m. 2il 
256— Warrant cases— Accused, whether entitled to 
cross-examine prosecution witnesses be fore charge. 

In the trial of a warrant case the accused has no 
absolute right of cross-examination of the prosecution 
witnesses before the framing of the charge, but 
Magistrates would generally be exercising a proper 
discretion if they permit some cross-examination at 
least, at that stage. Ashirbad Muchi v. Uaju Muehi- 
ni (1), Queen Empress v. Sagal Samba Sajo (2) and 
Kamyad Singh v. Empress (3), referred to. fp 5/4 
col. 2.1 ’ 

When a Magistrate has “to take all such evid- 
ence as may be produced in support of the prosecution" 
he has to record not only the examination-in-cbief 
of the prosecution witnesses, but also their cross- 
examination and re-examination (if any), if no express 
provision is made for cross-examination. But when 
express provision for cross-examination is made as 
in 8. 2S« or s. 208 (2), then the phrase mentioned 
can^t be construed as giving a separate and inde- 
pendent right of cross-examination [p. 573, col 2 ] 


Mr. Nanak Chand, for the Applicant. 

The Aseistant Government Advocate, for 
the Crown. 

Judsrment— This is an application in 
revision against an order passed by the 
Sessions Judge of Bareilly confirming the 
order of a Magistrate of the' First Class 
refusing to allow the applicant to cross- 
examine the prosecution witnesses before 
the charge had been framed. , 

The complaint was instituted on the 
26th of January, 1931, allrgiog that the 
accused had committed offences under ss. 
420 and 467 Indian Penal Oode When the 
complainant had been examined on the Ist of 
April, 1931, au oral request was made to 
the Magistrate to permit his cross-examina- 
tion at once. The Magistrate rejected this 
request. When the next witness had b$en 
examined the defence put in a written 
request that the Magistrate should permit 
the witness to be cross-examined before the 
framing of the charge. This request was 
rejected by the Magistrate in a written 
order. The Magistrate took the view that 
s 256 of the Code of Criminal Prceedure 
did not indicate that prosecution witnesses 
are to be crosts- examined twic’,and he could 
not find any justification in the Code or in 
the Evidence Act for the proposition that 
the accused has a tight to cross examine 
prosecution witnesses both before and after 
the framing of the charge. After the pro- 
secution witnesses had been examined the 
Magistrate framed a charge under s. 420 
Indian Penal Oode 

The accused applied to the Sessions 
Judge (f Bareilly asking that the Magist- 
rate’s order refusing to allow cross-exami- 
nation of prosecution witnestts before the 
framing of the charge, be sst aside. The 
learned Sessions JuOge discussed the point 
and recorded bis opinion that the Magis- 
trate was probably incorrect in bis proce lure, 
and that the sc^t ssd was entitled to crors- 
exsmine a witness immediately after he 
bad been exan ined and before the framing 
< f the charge. Nevertheless, in view of the 
fads that all the prosecution witnesses bad 
been fxamined-in chief and the charge had 
been framed and some of the witnesses had 
already teen cross-examined after the 
charge bad been framed be rejected the 
application. 

The question for determination is whether 
an accused persou is entitled to cross- 
examine a prosecution witness, in the trial 
of a warrant case, before the charge has 
been framed 

Section 138 of tlie Bvidence Act merely 
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lays down the order of the examination of 
witnesses, namely that they should be first 
examined-in chief, and then (if the adverse 
I>arty so desires) orois examined, and then 
(if the party calling them so desires) re- 
examined. This does not indicate a right 
of cross-examination iipmediately after the 
exmination- in- chief when express provision 
has been made for exercising the right of 
cross-examination at a later stage. It is 
perfectly clear that under s. 256, Oriminal 
Procedure Code the accused has the right 
of cross-examining a prosecution witness 
after the charge has been framed. So s 
138 of the Evidence Act does not seem to 
be of much assistance. It merely lays down 
that crosE-examination shall be allowed at 
some stage after the examination-in-cbief 
and s. 256 may well be construed as indi- 
cating the proper stage for cross-examina- 
tion in the trial of warrant-cases. Section 
138 certainly does not indicate that the 
adverse party shall be entitled to cross- 
examine a witness more than once. 

Section 252 of the Oode is the section 
under which prosecution witnesses are 
examined in warrant-cases. This lays 
down that the Magistrate, 

“shall proceed to hear the complainant (if any) and 
take all such evidence as may be produced in support 
of the prosecution." 

It has been argued that the word ‘‘evi- 
dence” in this phrase must include not 
merely the examination-in-cbief of a wit- 
ness, but also his crose-examinatiou and re- 
examination if any. In support of this 
contention reference has been made to s, 
244. This section lays down the procedure 
in the trial of summons oases, and enacts 
that the Magistrate, 

-‘shall proceed to hear the complainant (if any) 
ud take all such evidehce as may be produced in 
support of the prosecution » — .. ". 

The phraseology in se. 244 (1) and ?52 (1) 
18 identical. It is argued that under 0.244 
when the Magistrate proceeds to “take all 
such evidence as may be produced in sup* 
port of the prosecution”, ne must certainly 
allow the witnesses to be crodS’ezamined as 
well as examined-in* chief and that, there* 
fore, the word ‘^evidence” in this phrase 
miut include not only the examination* in- 
chief but also the cross-examination and 
re-examination if any. Section 244 does 
not contain any express provision for cross- 
examination. Gross-examination must cer* 
tainly be allowed at some stage, and as no 
express provision is made for exercising 
this right in the trial of summons cases, 
we must hold that the right is exercise- 
able under s, 244 . 


It is argued that as the phrase cited 
gives a right of cross* examination undei 
8. 244, therefore, the same phrase must be 
held to give a right of cross-examination 
under s. 252, There is some force in this 
argument, but it is far from concluBive, 
One cannot lose sight of the fact that no 
express provision for exercising the right of 
cross-examination has been made in the 
trial of summons cases, whereas in the trial 
of warrant cases such express provision is to 
be found in s. 256. 

It must moreover be noted that when the 
same phrase occurs in s. 2c8 (1) which lays 
down the procedure in taking evidence in 
inquiries into cases triable by the Court of 
Session we find it expressly stated in sub- 
8. (2) that “the accused shall be at liberty 
to cross-examine the witnesses for the pro- 
secution.” 8ab-e. (1) enacts that the Magis- 
trate shall 

“proceed to hear the complainant (if any) and take 
in manner hereinafter provided all such evidence at 
may be produced in support of the prosecution ” 

Once again we find the eame phraee. 1^ 
that phrase is construed as conferring a right 
of cross-examination wherever that phrase 
may occur, then it must be conceded that 
But -3. (2) is wholly redundant. But it must 
be presumed that the Legislature does not 
enact wholly redundant provisions. The 
iufereuce is that the phrase in question 
cannot be construed as necessarily confer- 
ring or including the right of cross- examina- 
tion. I conclude that when a Magistrate 
has “to take all each evidence as may be 
produced in support of the prosecution he 
has to record not only the examination-in- 
chief of the prosecution witnesses, but also 
their cross-examination and re-examination 
(if any), if no express provision is made for 
cross examination. But when express provi- 
sion for cross examination is made, as in s. 
256 or 203 (2), then the phrase mentioned 
cannot be construed ae giviug a separate 
and independent right of oross-examina- 
tion. 

The language of s. 256 supports the same 
conclusion. That section requires the 
accused to state “whether he wishes to 
cross examine any, and if so, which of the 
witnesses for the prosecution whose evi- 
dence has been taken”. If the Legislature 
had intended to confer an absolute right of 
cross-ezaminatiou before the framing of the 
charge, then we should expect it to lay down 
explicitly that the accused should be 
required to state whether he wishes further 
to cross-examine an^ of the prosecution 
witnesses. The omission of the word 
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“further” BeemB to indicate that the cross- 
examination is to be deferred, as a matter 
of right, until after the framing of the 
charge. 

If must also be remembered that under s. 
254 the Magistrate can frame a charge as 
soon as a prima facie case is established 
against the accused. It is not necessary to 
record the whole of the prosecution evidence 
before framing a charge. Hence, although 
there may be 12 prosecution witnesses, it is 
frequently possible and even desirable to 
frame a charge after only one or two wit- 
nesses have been examined. In such a 
case it is clear that all the “remaining wit- 
nesses” can only be cross-examined once 
under s 256, I doubt whether the Legis- 
lature intended that witnesses examined 
before the charge should be cross-examined 
twice, as a matter of right while those 
examined after the charge should only be 
cross-examined once. Section 257 gives a 
right of second cross-examination if the 
Magistrate thinks it necessary in the 
interests of justice. The interests of the 
accused, therefore, are fully protected even 
if no cross-examination is permitted as a 
matter of right before the framing of the 
charge. 

Sections 286 (2) and 269 (1) have also 
been referred to as showing that the 
examination of witnesses mustliuclude cross- 
examination and re examination. This 
is no doubt the correct interpretation of 
the expression “examination of the witnes- 
ses” in 8. 289 (1) and of the expression 
“examine hie witnesses” in s. 286 (2), but 
that is not of much assistance in con- 
struing the language of s. 252 which is 
different. Moreover, there is no express 
provision lor the cross-examination of 
prosecution witnesses in trials before High 
Courts and Courts of Session. 

The only ruling relied upon by the 
learned Advocate for the applicant is the 
case of Ashirbad Muchi v. Maju Muchini 
(1). The judgment was very briefly expres- 
sed, but the learned Judges observed that 
the Magistrate should at once give the 
accused an opportunity to cross examine 
the prosecution witnesses, if they should so 
desire, even though the charge may not be 
framed. 

This ruling does not purport to lay down 
the proposition that the accused has an 
absolute right of cross-examination before 
the charge is framed in the trial of a 
warrant case. I think the ruling goes no 
further than laying down that a Magistrate 

(1)8 0. W.N. 838. 


would be well advised to permit cross- 
examination before the framing of the 
charge and does not support the conten- 
tion that he is bound to permit cross- 
examination at that stage. 

Reference may also be made to the case 
of Queen kmpresB v. Sagal Samba Sajao (2) 
in which the learned Judges remarked 
that s. 256 does not prohibit cross-examina- 
tion before the charge has been framed. 
I quite agree. In Ramyad Singh v. Empress 
(3), a single Judge of the Patna High 
Court observed: “The accused have got 
the right to cross-examine the prosecution 
witnesses once before the charge is framed, 
and secondly, after the charge is framed 
under s. 256”. This observation certainly 
supports the applicant’s contention, but it 
is a mere obiter dictum and no reasons are 
given. There is, therefore, no clear judicial 
authority, so far as I am aware, for holding 
that the accused is entitled as a matter 
of right to cross-examine prosecution 
witnesses in the trial of a warrant case 
before the framing of a charge, and 1 am 
unable to interpret the relevant sections 
of the Code of Criminal Procedure and the 
Evidence Act as giving the accused such a 
right. 

As a matter of practice or discretion I 
think that Magistrates would be well advised 
to permit some cross-examination before 
framing a charge, otherwise, as pointed out 
by the learned Sessions Judge, s. 253 would 
practically become a dead letter. It is 
unlikely that a Magistrate could discharge 
an accused person on the strength of the 
evidence of prosecution witnesses whose 
credit has not been impeached by cross- 
examination. Ordinarily the examination- 
in-ohief of prosecution witnesses does make 
out a prima facie case against the accused, 
and it is only after the witnesses have been 
shown by cross-examination to be untrust- 
worthy that the Court would be justified 
in discbaring the accused. 

In my opinion, although the accused has 
no absolute right of cross-examination 
before the framing of the charge, I think 
that Magistrateslwould generally be exer- 
cising a proper discretion if they did 
permit some cross-examination at least at 
that stage. 

It has been contended that no prima 
facie case has been made out against the 
accused, but I agree with the learned. 
Sessions Judge that on the facts alleged 

(2) 21 O. 642 atp. 663. 

(3) 58 Ind. Oas. 686; 5 P.L. J. 94; (1120) Pat. 59; 1 P, 
L. T. 112; 21 0. L. J. 814. 
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a criminal ofience would be eetablished 
against the accused. 

As the Magistrate has not committed 
any irregularity, in my opinion, in refusing 
to permit cross-examination before the 
charge, and at the most might be held to 
have failed to exercise a proper discretion, 
I see no grounds for interference at this 
stage. On the materials before me I can- 
not express any opinion whether the Magis- 
trate should, in the exercise of his discre- 
tion, have permitted cross-examination in 
this case before framing the charge. 

The application is rejected. 

N. K. A A. Application rejected. 


ALLAHABAD HIGH COURT. 

Miscellaneous Case No. 46 of 1930. 

May 16, 1930. 

MoKfiSJI AND BemNBT, JJ. 

In the matter of Seth KASHI NATH 
BAGLA OF Aligarh. 

Income-Tax Act (XI of 1922), ss. SIf, 66— Income 
escaping assessment — Re-assessment— Jurisdiction of 
Income-tax Officer — Whole assessment cannot be revis- 
ed. 

The words “assess or reassess such income, profits 
or gains", in s, 34, Income-Tax Act, must be taken 
to refer to the income, profits or gains chargeable 
to income-tax which have escaped assessment 
referred to in the prior part of the section, Accor- 
dingly in a proceeding under s. 34 the Income-tax 
Officer and after him the Assistant Commissioner are 
only dealing with the extra income which has not been 
assessed to income-tax. No jurisdiction is given to 
either of these officers by s. 34 to make a new assess- 
ment for the purposes of taxing the whole of that 
assessment under the Income-Tax Act. Falanippa 
Chettiar v. Commissioner of Income Tax (1), followed. 

Section 34 does not confer on the authorities a power 
to grant relief to the assesses on the ground that the 
previous assessment under s. 23 (1) was too high. 

The question of the exercise of his discretion by the 
Commissioner is a matter solely for the Commissioner 
and not a matter for the High Court to consider in a 
reference. 

Reference submitted by the Oommis- 
eioner of Income Tax U. P. as per his letter 
No;— 0, No. 60829 I. T. dated the 13th 
January, 1930. 

Mr. M. N. Kaul (with him Dr. K. N. 
Katju), for the Applicant. 

Mr. U. S. Bajpai, for the Grown. 

Judgment —This is a reference by the 
Oommissioner of Income-tax on the applica- 
tion of an asseesee who is a minor of 
unsound mind under the guardianship of 
his mother. On the 2nd February, 1927, 
the Income-tax Officer made an assessment 
under s. 23 (4) of the Indian Income Tax 
Act, acting under that section because no 
return of income had been filed. The 
imessment was oa an income eatimated at 


Rs. 1,17,600 and the minor was assessed to 
income-tax and super-tax, the assessment 
being based on the income estimated for 
1925*26. On llth March, 1928, the Income 
Tax Officer came to the conclusion that some 
income had escaped assessment and ac- 
cordingly he issued a notics to the minor 
under ss. 22 (2) and 34 for the same year’s 
income. Accounts were filed and the 
Income tax Officer asBessed the income as 
Rs. 1, 31, 875. Against that assessment 
of extra income an appeal was made to the 
Assistant Oommissioner and the Assistant 
Commissioner held that the actual income 
was less than the Rs 1,17,600 which had 
been originally assessed on the 2nd of 
February, 1927. It is admitted that he did 
not proceed to find what in his opinion the 
total income was, but he treated the matter 
before him as confined to the appeal 
against an assessment on additional 
income and he accordingly allowed the 
appeal. 

The asseesee has now asked that an 
opinion should be given as to whether the 
Assistant Commissioner was precluded 
from granting relief to the asseesee against 
the original assessment under s. 23 (4), 
This is the main point in the case. Now 
B. 34 under which the second notice was 
issued states as follows: — 

“If for any reason income, profits or gains 
chargeable to income-tax has escaped asses- 
f ment in any year, or lias been assessed at 
too low a rate, the Income-tax Officer may, 
at any time within one year of the end of 
that year, serve on the person liable to pay 
tax on such income, profits or gains, or, in 
the case of a company, on the principal 
officer thereof, a notice containing all or any 
of the requirements which may be included 
in a notice under sub-s. (2) of e. 22, and may 
proceed to assess or re-assess such income, 
profits or gains, and the provisions of this 
Act shall, so far as may be, apply accord- 
ingly as if the notice were a notice issued 
under that sub-section,” 

We consider that the words in a later 
part of the passage quoted, “Assess or re- 
assess such income, profits or gains” must 
be taken to refer to the income profits or 
gains chargeable to income-tax which have 
escaped assessment referred to in the prior 
part of the section. Accordingly in a 
proceeding under s. 34 the Income-tax 
Officer and after him the Assistant Com- 
missioner are only dealing with the extra 
income whioh has not been assessed to 
income-tax. No jurisdiction is given to 
either of these officers by s, 34 to make 
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new asseesment for the purpose of taxing 
the whole of that assessmeat under the 
Inoome*Tax Act. Accordingly our answer 
to the first question ‘Mo the provinons of 
s. 31 limit the action of the Income-Tax 
Authorities to the assessment of income 
which has previously escaped assessment 
or which has been assessed at too low a 
rate" is in the affirmative. We hold that the 
Assistant Commissioner of Income-Tax 
was precluded from granting any further 
relief to the assessee than allovriag his 
appeal against the assessment of extra 
income-tax. We may note that this opinion 
is in accordance with an opinion of a Full 
Bench of the Madras High Court in 0 P, 
Ho. 168 of 19^8 decided on 14th October, 
1929, Palaniappa Chettiar v. Commieaioner 
of Income Tax (1) in the petition of P. 
L. M. P. L. Palaniapa Chettiar, Puduvayal, 
Bamnad District. 

The eecond questirn is whether s. 34 
confers on the authorities "a power of 
revision of a previous assessment and if the 
revision results in showing that the sssesa- 
ment under s. 23 (4) was too much can 
relief be granted to the a?ee?8e?.’’ As already 
stated vre consider that this question must 
be answered in the negative. 

A further question was put forward by 
the assessee as to whether the Commissioner 
could exercise bis discretion in his favour 
under s. 33 of the Act, The question of 
the exercise of bis discretion by the 
Oomm'srioner is a matter solely for the 
Commissioner and not a matter for this 
Court to consider in a reference. 

No further question arises on this refer- 
ence. Accordingly we direct that the refer- 
ence be returned with these answers. 

As the applicant has not succeeded in 
his application, we direct that he should 
pay bis own costs and the costs of the 
Government including the fees of the 
Government Advocate assessed at Rs. 100. 

A. 

(1) 122Ind.Oa8 339; A. I. R. 1930 Mad 126; 31 L. 

W. 91; Ind Rul. (1930) Mad 307; 58 M. L. J. 23 (F. B.) 
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ALLAHABAD HIGH COURT. 

Execution Second Appeal No, 647 of 1930, 
April 24, 15)31. 

PuLLAN AND NiAUAT UlLAH, JJ. 

PANOHAITI AKHARA BARA CDA8I 
NANAK 8AHI KYDGANJ Dbobbk-Holobb 
— Appuoant 
versus 

NASIR UD-DIN and ANeraBB— JcDOuaNT- 
Dbbtors— Opposite Party. 

Agra Tenancy Act (III of 1926)^ a. 197 {h)— Grove 
of ex-proprietary tenant^ whether can he sold in exe- 
cution. 

Under the Agra Tenancy Act, 1^26, a grove planted 
by an expropietary tanant on his tenancy land can be 
sold in execution of a decree unless the tenant shows 
that it is for some reason exempt from the provisions 
of 8. 197 of the Act. 

Execution Second Appsal from the decis- 
ion of the Subordinate Judge, Allahabad, 
dated the 2iet December, 1929. 

Meesrs. Harbana Sahai and Sri Narain 
Sahai, for the Applicant 

M.r.tZafar Mehdi, tor the Respondents. 

Judgment— The only question to 
decide in this appeal is whether a grove 
belonging to th judgment debtors can or 
cannot be sold in execution of a decree. 
The judgment-debtors are ex proprietary 
tenants and the grove is situated on their 
ex-proprietary tenancy. Under the Agra 
Tenancy Act of 1926 the interest of a grove- 
holder can be transferred in execution of 
a decree of a Civil or Revenue Court, and 
"a grove-holder" is defined in s. 196 of the 
Act. The various classes of grove-holders 
mentioned in that section include one who 
has planted a grove on land held by him as 
a tenant, and it was for the judgment- 
debtors to show that this grove planted 
by them on their tenancy land is a grove 
which for some reason is exempt from the 
provisions of s. 197 of the Act. The Courts 
below appear to have overlooked the new 
Act and decided the case on the basis of 
a decision of this Court reported in Revenue 
Oases for 1927, page 123 Hafizan v, Chhoko 
Lai, We find that that case refers to 
the Agra Tenancy Act, No. 11 of 1901, and 
is no authority for the rights of a grove- 
holder under the new Act. In our opinion, 
this grove can be sold in execution 
of a decree. We, therefore, allow this 
appeal with costs, set aside the decrees 
of the Courts below and dismiss the objec- 
tion with costs. 

Appeal allowed. 
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^ATNA BIOH COURT. 

First Livil Appeals Nos. i4i aad 142 
of 1))28 
May 2-, I'S . 

WoET AND F4Z‘LA I, JJ. 

Sreemafi PUttNlMA DEbYA. and another 

— PDAlNTIFPi— APPSOLANTS 

t BT8U/8 

NAND LAL OJHA and otbbr^ — 

DbFANuANT'C — «B'P H EmTS. 

Hindu Law — Partition — Evidence of separation — 
Circumstances — Cessor of commensality etc , value of 
— Presumption of completeness of partition — Evidence 
Act {I of 1872), ss, 11, JtO, U2, US— Judgments not 
inter partes, relevancy of— Civil Procedure Code 
(Act V of 1908), 8. 11 — Decree on award — Res 
judicata — Competency of Court — Pardanashins— -dp- 
plicability of rule. 

If a decree passed by a Court cannot operate as 
res judicata owing to incompetency of that Court 
to try the subsequent suit, the fact that the decree 
was based upon an award cannot render theraatteis 
decided in that decree or the award itself res 
judicata, Bhajahari Saha Eanikya v. Behary Lai 
Basu (1) and Krishna Panda v. Balram Pande (2), 
distinguished, [p. 581, col. 2.] 

The Evidence Act itself does not draw a distinc- 
tion between a judgment which is not inter jpartes 
and a judgment which is inter partes, except where 
the judgment is clearly res judicata, [p. 582, col. 
2; p. 583, col. IJ 

A judgment other than a judgment referred to in 
88. 40 to 42 may be admissible to prove that a right 
was asserted or denied under s. 13 of the Evidence 
Act or to explain or introduce facts in issue or to 
explain the history of the case, But uuleas a judg- 
ment is relevant under 88. 40 to 42 of the Evidence 
Act, it is not evidence at all so far as regards the 
matter which it decides, [p. 583, col. 1.] 

Oase-law discussed. 

Under the Hindu Law though a declaration of 
intention to separate must be made in definite and 
unambiguous terms it does not follow that where 
there is no evidence of an express declaration of in- 
tention, separation cannot be proved. The question 
is really one of intention and all that the law require* 
is that the intention should bo clearly and unequivocal- 
ly expressed whether it be by explicit declaration or 
by conduct, [p. 588, col. l.J 

In the absence of an explicit declaration, the evidence 
of conduct as well as of the surrounding circumstances 
is material for the purpose of judging whether the 
member intended to separate or not. [p. 588, col. 
2.] 

Though certain circumstances when taken in- 
dividually do not furnish conclusive evidence of 
separation, yet they may point to a different con- 
culsion when taken collectively or with reference to 
the particular facts of any individual case. [p. 588, 
col. 1.] 

Though cessor of commensality may not be conclu- 
sive yet it may properly be considered in determining 
the question whether there was a partition of the joint 
family or not [p 588, col. 2 J 

When a partial partition is proved or admitted to 
have taken place, the presumption is that there has 
been an entire partition both with reference to rights 
and properties, [p 589, col. l.| 

The rule giving protection to pardanashins is not 
strictly applicable to cases where the pardanashin is 
not a contracting party and the case is sne of fraud 
nol undne iakfi«eaoe.[p. 591, ooL 1] 


First Appeal against a decision of the 
Subordinate Judge, Maubhum, dated the 
30th November, 1927, 

Mr A, K. Roy (with him Messrs. R. S, 
Chatter ji and S, 6, Prashad Singh), for the 
Apueililits. 

M^^ssrs A, B Mukherjee and J3. B* 
Mukherjee, for the Respondents. 

Fazl All, J. — These appeals arise out of 
two suits which were tried together by the 
Subordinate Judge of Manbhum and 
which were instituted under circumstances 
which will presently appear 

One Bechan Ojha had two sons, Baijnath 
Ojha and Biswanath Ojha. Baijnath Ojha 
died leaving behind a widow Musammat 
Rashoonianda son Kamlal Ojha and Bi8-< 
wanath died leaving a son Nandlal. It is 
common ground that Nandlal and Ramlal 
remained joint till the year 12 *5 B. S. or 
1888. it is further fully established that 
the two cousins not only separated in megs 
in the year 8 '8 but also divided their 
moveables as well as nij jote lands which 
they began to cultivate separately. The 
only properties which were not divided 
were tl in Mauza^ Tilai and Sirkabadi 
Between i8w6 and IVOUa freah property 
which is referred to in rich. iVof the plaiati 
fised in Suit No. 3 and which may be called 
the Jerka property was acquired in Ramlals 
name by three separate « eeds, ope of which 
was virtually a ktbala or a sain. deed 
the other two leases. In JSpisafc, 1314, or 
April, 1907, Ramlal died leaving behind 
him two widows Umamayi and Purnima 
and a daughter by Umamayi named 
Amodbala and it is hardly necessary to say 
that under the Hindu Law, if Ramlal died 
in state of jointness with Nandlal, the latter 
became entitled to the entire property by 
the rule of survivorship; but on the other 
hand, if be bad separated from Naadlal 
before his death, his two widows were 
entitled to succeed to his property. la 
September, 191)8, Umamayi settled Ramlars 
share in Manirambad lands in village 
Sirkabad with one Kartik Mahto who ex- 
ecuted a registered kabuliyat in her favour 
and the boundaries given in the documents 
show that the lands of Nandlal in this, 
chak were quite separate from those of. 
Rimlal. In November, 1903, Umamayi and 
her co-widow Purnima describing them-, 
selves as the heirs of Ramlal Ojha broi^ht 
a suit against Miugal Buumij and Amar 
Singh Sirdar for the possession of certaia 
lands in village Jerka and the suit was 
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tbiB suit, was no other person than the pro- 
prietcr of Jeika from whom Ramialhad 
acquired the Jeika property. In February 
IflOtf. Umamayi and Furnima brought a 
Small Cause Court suit agaiost Nandlal 
Ojha for the recovery of a certain sum of 
money on the allegation that be had realis- 
ed not only hie share but their share of the 
rent also from certain tenants in village 
Tilai. The suit was contested by Nandlal 
on various grounds, one of which was that 
he was entitled to the entire property left 
by Ramlal as survivor. The matter was 
referred to the arbitration of three Pleaders 
of Purulia and by their award they upheld 
the claim of the widow and overruled the 
plea that Ramlal was joint with Nandlal 
and the latter was entitled to the property 
by way of survivorship. This award being 
accepted by the Court a decree was passed 
accordingly. In execution of the decree 
Umamayi proceeded to attach tNandlal's 
share in village Tilai but Nandlal paid the 
decretal amount and a petition of satisfac- 
tion was filed. From ISOJ onwards up to 
her death which took place in the year 11116 
Umamayi continued to possess and deal 
with the properties as if she and her co- 
widow were the heir of Rimlal and no step 
appears to have been taken by Nandlal 
either to question her rights or to get an 
adjudication as to his claim of survivorship. 
In August, 1909, Amar Singh Sardar who 
had granted the previous leases to her 
husband gave to her and not to Nandlal a 
fresh patta in respect of certain lands in 
village Jerka which she had purchased 
from one £ona Lays and thereby recognis- 
ed her M a tenant in respect of those lands. 
In lvl3 she and her oo- widow Purnima 
applied for and obtained a sucoession 
certificate from the District Judge of Manb- 
hum-Sambalpur. In June, 19i4, she grant- 
ed a lease to Kartik Mahto in respect of 
Msnirambad lands for a further period of 
five years. In 19l5 Amar Singh Sardar, the 
proprietorof Jerka, sued her and obtained 
a decree against her for arrears of cess in 
respect of village Jerka. The documentary 
evidence filed by Nandlal also supports the 
case that Umamayi was in undisturbed pos- 
session of at least Tilai and Jerka so long 
as she was alive and in fact he attempts to 
explain her possession by setting up a story 
that she was allowed to remain in possession 
in lieu of maintenaiice. It is impossible, 
however, to accept this explanation in view 
of the fact that Umamayr had been assert- 
ing throughout that sne was holding the 
property as an heir of Ramlal and also 
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because no such case as is now set up by 
Nandlal was set up either in his plaint in 
Suit No. 3 nor in bis written statement in 
Suit No. 50. It is true that Nandlal did 
contend, though uneuccessfully, before the 
Settlement Court in the year 1921 that 
Umamayi was in possession of Jerka in lien 
of maintenance; but what was contended 
before us was that she was in possession of 
not only Jerka but also of Tilai in the 
aforesaid capacity. Again, if Umamayi 
was allowed by Nandlal to be in possession 
in lieu of maintenance, there seems to be no 
good reason for bisnot showing similar 
indulgence to Purnima, who was equally 
entitled to maintenance. On the other 
hand, what we find is that soon after 
Umamayi’s death Nandlal attempted once 
more to secure for himself the entire prop- 
erty. 

It appears that when Umamayi died 
Furnima was still quite young, for even 
according to the estimate of her age given 
by Nageudra Nath Ohskravarty, a witness 
for Nandlal, she must have been about 
14or 15 years of age at the time, while 
according to the other witnesses she was 
still younger (vide P. W. No. 3). The 
settlement operations were also to com- 
mence shortly in the District and in fact 
they actually commenced about the year 
1920. Thus we find that in January, 19ib, 
Nandlal obtained two kabuliyata in his 
favour in respect of certain lands in Sir- 
kabad (Exs. il and ^0). Again on the Slot 
January, 19ib, he got an tkrarnama from 
one Dbarup Singh Sardar by which' the 
latter was given the right to fish in a tank 
appertaining to Jerka for a period of four 
months. W e also find that in the same year he 
obtained certain rent receipts in respect of 
village Jeika, Exs. 14 (c),(d),(e) and (/}, though 
it is to be noted that he has not filed any 
receipts in respect of this village of a date 
prior to the year 1325 or 1918 and the other 
receipts which he has filed relate to the 
year 1332. There were also two rent suits 
brought against him in respect of land in 
village Siikabad and both the suits were 
allowed to be decreed ex parte though 
curiously enough the period for which the 
two suits were brought to some extent 
overlapped each other. Meanwhile about 
the year 1920 settlement operations began 
and once more it was asserted by Nandlal 
that Ramlal had died in a state of jointnees 
with him and so he was entitled to the entire 
property cf the family by survivorship. 
Thus a dispute arose before the Settlement 
Officers in charge of Khanapuri and attests- 
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tion work as to whether the name of 
Nandlal or that of Pornima and Amodebala 
Debya, the daughter of Kamlal, should be 
entered in respect of village Jeika and 
Ramlal’s sheure in village Tilai and Sirka* 
bad. Nandlal wholly failed with regard to 
Tilai and Jerka and ^ultimately khewata 
were prepared in the name of Purnima in 
respect of these villages [D (1), D (2;, Z, 31]. 
With regard to Sirkabad, however, Nandlal 
was partially successful and on the 30 th 
July, 1»21, he preferred an objection under 
B. 83,cl. (1), and s. Ill, oi. (1), of the Ohota 
Nagpur lenancv Act praying that 
"after striking off the name of Sreemati Pumimamai 
Debya the khatian may be amended by preparing the 
^6-annas khewatt in the name of|Nandlal Ojha." 

This objection was decided in his favour 
on the 5th September, 1921, on the ground 
that one Saahi Bhusan Ojha, who was the 
agent and brother of Purnima had admitted 
the objector's claims and stated before the 
.Settlement Officer that his sister Purnima 
had got no share and that according to 
Mitakshara she was not entitled to any 
share. Relying upon this admission the 
Settlement Officer cancelled Purnima's 
khewat and recorded an order that the 
khewat should be prepared in the name of 
Nandlal. In connection with this entry it 
was pointed out in this Court on behalf 
of Purnima that Ex. 24 which purports to 
be a general power of attorney given by 
Pornima to Sashi Bhusan Ojha (who is not 
her brother but only a cousin) is not a 
registered document and that curiously 
enough the alleged signature of Purnima 
on this document purports to have been 
written by Sashi Bhusan Ojha himself. 
On the other hand it has been urged that 
Sashi Bhusan Ojha should have been 
examined on baliiilf of Purnima to deny 
that he had apfWKtWf before the Settlement 
Officer and made the admission which is 
attributed to him. However that may be, it 
is clear that the admisBion in question was 
not made by Purnima directly but is said to 
have been made by her through another 
person and it has not been proved that this 
other person, whoever he may be, had 
really been authorised by Purnima to make 
any admission on her behalf. Besides, it 
appears that Nandlal had by this time 
succeeded in winning over Purnima to his 
side with the result that Purnima began to 
live in Nandlal’s house and Amodebala, 
the daughter of Ramlal (whose husband 
Kinker Misser had died while the 
Survey operation was going on), was left 
tdone to carry on the struggle with Nandled. 


In this fight was decidedly in a 

position of soatatiSkantage, because he could 
successfully arge, and on certain occasions 
did urge, that during the lifetime of 
Pornima, Amodebala had no interest in the 
properties of Ramlal even on the assump- 
tion that Nandlal and Ramlal had separated. 
It appears, however, that Amodebala also 
had some influence over the tenants 
because we find that on 28th September, 
1922, Nandlal was forced to bring a rent 
suit against certain tenants of Birkabad— • 
Alai Mahta and others for the recovery of 
Rs. 48 on the allegation that though the 
defendants had delivered to him his share 
of the paddy, they had removed the entire 
straw. The suit was contested by the first 
defendant who pleaded that he held the land 
under Umamayi and afterwards under her 
daughter Amodebala and he also contended 
that the suit could not proceed in the 
absence of Amodebala and Purnima. Both 
Amodebala and Purnima were accordingly 
made parties to the suit but the suit was 
contested mainly by Alai Mahta and 
Amodebala. The suit was finally dismissed 
on the ground that the kabuliyat of 1918 
which had been executed in Nandlal’s favour 
shortly after the death of Umamayi was a 
collusive document Nandlal appealed 
from this decision to the Deputy 
Oommissioner of Manbhum, but his 
appeal also was dismissed on the 15th 
February, 1923. Meanwhile Nandlal brought 
a suit (Suit No. 48 of 1923) against Pur- 
nima for a declaration that Tilai and Jerka 
properties belonged to him, that the de- 
fendant had not right to the said properties 
and that the Record of Rights had been in* 
correctly prepared. This suit was institut- 
ed on the 13th March, 1923, and was decreed 
on the Slot May, 1923. As the circumstanc- 
es under which the decree was obtained 
have to be investigated in this appeal, it is 
sufficient to say that the decree purports to 
have been passed on the admission of Pur- 
nima as contained in her deposition which 
was recorded by a Oommsisioner Baba 
Pashupati Mukherji In the same year 
Nandlal Ojha once more instituted a rent 
suit against Alai Mahta lor the recovery of 
produce rent for the years 1328 and 1329 in 
respect of the land held by him in Sirkabad 
Alai Mahta again challenged the title of 
Nandlal and pleaded having made a bona 
fide payment of rent to Amodebala, and 
the latter was, therefore, impleaded as a pro 
forma defendant. This suit also was dis- 
missed with costs and the decision of the 
trial Court was upheld on appeal by the 
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Judicial Oommiseioner of Manbhuro, the 
judgment of the Appellate Court being de- 
livered on the 16th January, 1925. On 6th 
January, 1926, Nandal instituted Suit No. 3 
of 1926 (out of which Appeal No. 142 arises) 
upon the allegation that Ratnlal Ojha had 
died in a state of jointness with him; that 
neither his two widows nor Amodebala 
could, therefore, inherit his property and 
that defendants Nos. 2, 3 and 4 (against 
whom the two rent suits had been unsuc- 
cessfully brought by Nandlal) were liable to 
pay rent to him and not to any other person. 
The reliefs that he prayed for in hie plaint 
were as follows : 

“ (a) That it may be declared that the plaintiff has 
got panchak hrahmottar right, mentioned in the plaint 
to the land specified in Sch. Ill and that defendant 
No. 1 has no right whatever thereto, 

(6) That after declaring the plaintiffs’ right to get 
hhaa paddy from defendant No. 2 in respect of land 
in tne possession of Alai Mahata within the land, 
coverta by Sch. Ill, a decree for khas possession there- 
of may be passed in favour of the plaintiff 

(c) That if defendant No, 1 has realised bhag paddy 
for the years 1330, 1331 and 1332 B S. from defendant 
No. 2 in decree for Rs. 201 (two hundred one) on ac- 
count of the price of the said paddy may be passed 
against her. 

(d) And that costs in Court and interest may also 
h% awarded.” 

Written statements were filed in this suit 
by all the defendants, defendants Nos. 3 
and 4 admitting the claims of the plaintifi 
and the other defendants contesting it. 
The msin ground on which the suit was 
contested by Purnima and Amodebala was 
that Ramlal had separated during his life- 
time from Nandlal and that, therefore, 
Naudlal was not entitled to any property 
by way of survivorship. It was further con- 
tended that the matter was res judicata in 
view of the decision in the Small Cause 
Suit No. 2l5 of 1908 and there was also a 
plea of limitation raised. Alai Mahta, de- 
fendant No. 2, alleged that the kabuliyat 
of 1918 was collusive, inoperative and in- 
valid and had been obtained by Nandlal in 
order to create evidence on his behalf and 
that the decision in the previous suit as to 
the collusive nature of the kabuliyat was 
binding on the plaintiff. It was also alleged 
by him that he and bis brothers formerly 
held their land under Ramlal Ojha and 
snbseqaently under Umamayi and then un- 
der defendant No. 1 Amodebala. In May, 
1929, Purnima brought Suit No. 50 of 192e 
(which is the subject-matter of Appeal 
No. 142) for setting aside the decree obtain- 
ed in Suit No. 48 of 19i'3 on the ground of 
fraud. Her main allegations have been set 
forth in paras. 8, 9 and 10 of the plaint and 
were in substance these; (1) thatshd had no 
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knowledge of the suit; (2) that she had not 
appointed Babu Brajendra Nath Mazumdar 
(the Pleader who acted for her in the suit) 
as her Pleader; (3) that she never authorised 
him to ask for Commission or to take the 
other steps which were taken in the suit; 
(4) that the deposition recorded by the Oom- 
missioner did not represent her statement, 
nor had she made a voluntary statement be- 
fore him: and that in fact she had been made 
to say “yea’’ or “ no” to every question put 
to her; (5) that the defendant instead of 
disclosing the real facts before the Court 
bad suppressed them and bad obtained the 
decree by practising fraud upon the Court, 

The defence of Nandlal on the other hand 
was that be had not practised any fraud 
upon the Court and that the decree obtained 
by him was binding upon Purnima. Upon 
these allegations a number of issues were 
framed in both suits and by consent of the 
parties the two suits were tried together. 

Two main questions arose at the trial — 
(1) whether Ramlal had separated in estate 
from Nandlal during his life time ; and (2) 
whether the decree in Suit No. 48 of 1923 
was vitiated by fraud. It need not be stat- 
ed that the first issue was considered to be 
the most material issue so far as Suit No. 3 
of 1926 was concerned, while the second 
was the chief issue in Suit No. 50. The 
learned Subordinate Judge held that Nand- 
lal was entitled to the declaration prayed 
for by him in his plaint as he was of opin- 
ion that Ramlal had died in a state of 
jointnees with him. With regard to Jerka 
property, however, he found that it was the 
self-acquired property of Ramlal and, there- 
fore, Nandlal bad no valid claim to it. In 
Suit No. 50, he held that the decree obtain- 
ed by Nandlal was vitiated by fraud; but 
iu view of bis finding that Nandlal was 
entitled to all the properties excepting 
Jerka, he vacated the decree only with re- 
gard to Jerka. 

From this decision two appeals have 
been preferred one by Amodebala and 
Purnima and another by Purnima 
alone. In Appeal No. 141, which arises out 
of Suit No. 50, the grievance of the 
appellant is that when the decree was 
found to have been vitiated by fraud, 
it should have been vacated in its 
entirety, whereas the main question raised 
in Appeal No. 142, which arises out 
of Suit No. 3, is that it should have been 
held that Ramlal bad been separate from 
Nandlal and that the suit of Nandlal should 
have been dismissed on certain legal 
grounds. The oross-objeotion ol Nandlal in 
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Appeal No. 141 relates to the fiading that 
the decree in Sait No, 48 had been pro- 
oared by fraud, whereas the cross-objection 
in the other appeal relates to the finding 
as to Jerka being the self-acquired property 
Qf Ramlal. 

Both the appeals and cross-objections 
have been argued at great length in this 
Oourt and the arguments were mainly^direct- 
e.d to the two important questions in the 
qase to which I have already referred. 

I shall first take up the question as to 
whether Ramlal died in a state of jointness 
or separation with Nandlal because that 
was the first question argued before us al- 
though logically the second question, name- 
ly, whether the decree in Suit No. 48 was 
obtained by fraud, should have been dealt 
with first. 

The learned Advocate for the appellant in 
discussing this question has referred us to 
a large number of documents but before 
dealing with them in detail, I would like to 
dispose of two preliminary points raised in 
course of the argument. It was said in the 
first place that the decree in the Small 
Oauss Oourt suit of 1908 in which the 
identical question had been raised by the 
parties and decided by the arbitrators ope- 
rates as rea judicata It is conceded that 
the Small Oauss Oourt which tried the 
previous suit was not competent to try the 
present suit and, therefore, one of the con- 
ditions laid down by s. 11 of the Oivil Pro- 
cedure Oode is not satisfied. It was, however, 
urged that what we have to look is whether 
the arbitrators who gave the award were or 
were not competent to try the present suit 
and as there is no limit to the jurisdiction of 
the arbitrators, the award given by them 
would operate as a rea judicata. In sup- 
port of his argument the learned Advocate 
for the appellant relied upon Bhajahari 
Saha Banikya v. Behari Lai Baau (1) and 
Krishna Praaad v. Balram Pande (2). 
Neither of these cases, however, appears 
to me to help the appellant. In Bhajahari'a 
case (1) Mookerjee, J. simply pointed out 
that certain rights mav be created under 
an award even though it has not been 
enforced either by an application under 
s. 525 of the Oivil Procedure Oode or by a 
regular suit. Similarly i’ the case decided 
by the Madras High Oourt although both 
parties having objected to the award, it had 
never been carried into effect, it was held 
in a subsequent suit for partition that 
such an award was equivalent to a final 

(1) 33 0. 881; 4 0. L. J. 162- 

(2) Id M. 290. 


judgment and was binding on the parties 
in the absence of positive evidence thit 
both parties bad agreed that the formi^r 
state of things should be restored. It- is 
not disputed here that the award was final 
so far as the claim in the Small Oause 
Oourt suit is concerned; but it does not 
follow that the award by itself will have 
any greater value than the decree of the 
Oourt which is based upon the award. If, 
therefore, a decree passed on contest in tile 
Small Oause Oourt suit could not operate 
as res judicata, I do not see how a decr^ 
based upon an award in the same Suit 
or the award itself, if it is possible to 
treat it as something apart from the decree, 
can operate to make any matters decided 
thereby res judicata. 

The next point urged was that the decisions 
in the Small Oause Oourt suit as well as 
in certain other proceedings which followed 
it iocluding the proceedings before the 
Settlement Ofiicere, even though they might 
not operate as rea judicata, should be 
treated as evidence in the case and some 
stress was laid on the fact that the learned 
Subordinate Judge had in the face of so 
many decisions, come to a finding that the 
two cousins were joint at the time of 
Ramlal’s death. Here again, 1 am afraid 
the learned Advocate for the appellant is 
attempting to place his case too high. 
The question as to whether a certain judg- 
ment pronounced in another case is or is 
not relevant is to be governed by ss. 40 to 
42 of the Evidence Act. It is conceded 
that these judgments would not come 
under ss. 40 to 42 and s. 43 clearly pro- 
vides that such judgments as are not 
relevant under these sections are irrelevant 
unless the existence of such judgment is a 
fact in issue or is relevant under some 
other provisions of this Act. The question 
as to whether there are any other pro- 
visions in the Act which would make 
such judgments relevant has been debated 
in a series of cases in this country. In 
Gujju Lai V. Fatteh Lai (3) it was held by 
the Full Bench of the Calcutta High Oourt, 
Hitter, J., dissenting, that a former judg- 
ment which is not a judgment in rent, nor 
one relating to matters of public nature, 
is not admissible in evidence in a sub- 
sequent suit either as rea judicata or as 
proof of the particular point which is 
decided, unless between the same parties 
or those claiming under them. A question 
arose in this case whether such a judg- 

(3) 6 0. 171; 6 0. L. B. 439; 3 Shome L. E. 132 (F. B.) 
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mept wae admissible under s. 13 of the 
Bvideoce Act and Qartb, 0. J., expressed 
an opinion that the former judgment was 
pot a transaction and that the right claimed 
in the particular suit was not a right within 
the meaning of s. 13. On the other h a n d in 
Collector of Gorakhpur v. Palakdhari Singh 
(4) a Full Bench of the Allahabad High 
Court came to a different conclusion 
and held (Brodhurst, J. dissenting) that 
such judgments were in many cases 
admissible under s. 13. The view that waa 
put forward in this case wae that the 
majority of the learned Judges of the 
Calcutta High Court had put too narrow 
a construction on the word “right” as used 
in s. 13 and that the terms ‘right’ includes 
not only incorporeal rights, but a right of 
ownership. It waa further held that 
though the judgment itself was not a 
transaction, the suit or the litigation in 
which it was pronounced might be treated 
as a transaction or an instance in which a 
right may hare been asserted, acknowledged 
or denied. The point has been considered 
so exhaustively^ in these two judgments 
that I do not think it is necessary for nee 
to deal with it at any great length, it 
appears, however, that although in many 
oases the Judges have expressed the view 
that the decree if not conclusive evidence 
is not evidence at all,— (See Mahendra 
Lai Khan v. Rosomoyi Dasi (5), Surendra 
Nath Pal Chowdhry v. Brojo Nath Pal 
Chowdhry (6), Krithnaeamx Ayyangar v. 
Rajagopala Ayyangar (7), Ramasami v. 
Appavu («) and Subramanyan v. Parama- 
twaran (9).] There are on ithe other hand, a 
large number of cases where the Courts have 
shown their inclination towards the view 
propounded by Mitter, J. in Gujju Singh 
V. Fatteh Lall (3). In Abinath Chandra 
Chatter jee v. Paresh Nath Ghose (lO) Qhose, 
J. observed— ’ 

“I an disposed to hold that the Judicial Committee 
in RamRanjan Chakerbati v. Ram Narain Singh 
(ll) and Bitto Kuar v. Kesho Prashad Siusir (12) 
rather adopted the views expresaed by Mitter J in 
Gujju Singh v. Fateh Lall (3;, wherein the learned 
Judge held that a judgment though not inter partes 
may be received in evidence under s. 1 1 or s. 13 of 
the Evidence Act.” 

(4) 12 A. 1 (F. B.). 

(5) 12 O 207. 

(6) 13 0. 352 (F B.). 

(7) 18M. 73;4M. L. J. 212. 

(8) 12 M. 8; I31nd. Jur. 16. 

(9) 11M 116. 

(10) 9 0. W. N. 402 at p. 411. 

22 (X 533; 22 1. A 60; [5 M.) L. .1. 7; 6 Sar. 530 
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See also Tepu Khan v. Rajani Mohan 
Dat (13), Lakthman Govind v. AmritGopal 
(14), Sri Ganeih Dharnidhar Dev v. SKri 
Dhundiraj Ganesh Oei»(15X Mahamad Amin 
V. Hacan (l»), Thama v.j Kondan (17) 
(here the judgment was held to be admis* 
sible to prove the result of an admission). 
It appears that in certain special circumst- 
ances the Judicial Committee also has not 
questioned the admissibility of such judg- 
ments. In Run Bahadur Singh v. Lucho 
Koer (18), Sir R P. uollier observed — 

“Although the judgment in the rent suit is not 
conclusive still their Hordships cannot help attaching 
some weight to the decision of the Munsif and the 
Subordinate Judge both natives, who heard the same 
case as that now before us, and a good deal of the 
same evidence. It may be added that the judgment in 
the certificate suit in which the plaintiff set up 
the same case was the same; it was the same, also, and 
the case and evidence much the same, in proceeding 
before a Magistrate requiring Uie plaintiff to enter into 
recognizance to keep the peace. All the native 
Judges who have heard the case — and it has been 
heard by them four times — have concurred in their 
judgment upon it .” 

Similarly ia Bitto Kuer v. Ke§ho Prasad 
Missir {12) it was held that a prior judg- 
ment was admissible though not conclusive 
evidence in the case. In one case [/If id mu - 
pur Zamindary Company, Limited v. Naresh 
NarayanRoy ( 19) J it wae observed that a 
previous decision was entitled to some 
weight as the facts of the case were neaior 
to the ken of the Court which decided it. 
See also Ram Ranjan Chakerbati v. Ram 
Narain Singh {ll), Dinomoni Chowdhrani 
V. Brojo Mohini Chowdhrani (20). 

In some cases again a distinction has 
been made between a judgment which is 
inter partes and one which is not so, a 
distinction which has not been lost sight of 
even in Gu jju Singh v. Fatteh Lai (3) land 
sometimes it has also been emphasised that 
although a judgment given in a different 
case will not be generally ad miesibl# under 
the English Law, it should not be supposed 
that Indian Evidence Act is a mere servile 
copy of the English Law. Apart, however, 
from the case law on the subject, it appears 
to me that the Evidence Act itself does not 
draw a distinction between a judgment 
which is not inter partes and a judgment 

(13) 25 0. 522; 2 0. W, N. 591 (F. B.). 

14) 24 B. 591 at p. 599; 2 Bom. L. R. 386 

15) 5 Bom. L. R. 230. 

(16) 31 B. 143; 9 Bom. L. R. 65. 

(17) 15 M. 378. 

(18) 11 0. 301; 12 1. A. 23; 4 Sar. 602; 9 Ind. Jur. 202 
(P. O.), 

(19) 64 Ind. Cas. 23l; 48 I. A. 49 at p. 55; 48 0. 460; 
14 L. W. 265; 30 M. L. T. 279; A. I. R. 1922 P. 0.241 
(P, 0.). 

(20) 29 0. 187; 29 I. A. 24; 12 M. L. J. 83; 4 Bom, L. 
L.R. 167; 6 0. W. N. 386; 8 Sar 224 (P. 0.}. 
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which is inter partes except where the 
judgment is clearly res judicata. The 
logical view, therefore, seems to me to be 
that unless a judgment is relevant under 
ss. 40 to 42 of the Evidence Act, it is not 
evidence at all so far as regards the matter 
which it decides. It is true that s. 43 
provides that a judgment other than that 
mentioned in ss. 40 to 42 though otherwise 
inadmissible may be admissible iC it is 
relevant under some other provisions of this 
Act. Also in view of the numerous 
decisions of the various High Courts in 
this country ss well as the decision of the 
Privy Council in Dinomi Chowdhrani v. 
Brojo Mohini Chowdhrani (20). It is now, 
in my opinion, too late to say that a litiga* 
tion or a suit is not a transaction and that 
the word “right” as used ia s. 13 must be 
interpreted in the somewhat narrow sense in 
which it was construed in Gujju Singh v. 
Fattek hall (3). Taking this view as I do, I 
am inclined to think that a judgment other 
than a judgment referred to ia ss. 40 to 42 
may be admissible to prove that a right was 
asserted or denied under s. 13 of the 
Evidence Act or to explain or introduce 
facts in issues or to exolain the history of 
the case In some cases it has also been 
held that it may be used to prove an 
admission made by the ancestor of one of 
the parties (though the decieious on this 
point are not unanimous) or to show how 
certain property w^s dealt with in the past. 
I must confess, however, that I have not 
been able to discover any provision in the 
Evidence Act which would warrant the view 
that the actual decision or the findings 
arrived at in a previous judgment can be 
used as evidence to decide the points which 
are in issue in a particular case. Such a 
decision may by virtue of specific provisions 
operate as res judicata or be relevant as a 
pronouncement on matters of public nature, 
but otherwise it is not better than a mere 
opinion expressed on the issues involved in 
a particular case and the Evidence Act is 
clear that “opinion" will be relevant in 
those cases only which are specifically 
referred to in the Act and in no others. I 
am of opinion, therefore, that although, as 
observed by Sargent, 0. J. in Hanchhodias 
Krishnadasv. Bapu Narhar (21) one might 
have wished that the door had been opened 
somewhat wider for this class of evidence 
yet under the law ss it stands the actual 
decision or the findings arrived at in a 
judgment pronounced in a different case are 


inadmissible except in oases referred to 
under ss. 40 to 42 of the Evidence Act and 
except perhaps in the special type of oases 
which have been referred to by the 
Judicial Committee. This being my view, 
although I would not go so far as to hold 
that the judgments which are on the record 
of the present case were inadmissible, I 
would proceed to decide this case not upon 
the findings which have been arrived at in 
favour of the appellant in those judgments, 
but upon the other evidence adduced ia the 
case. 

Now, the most important evidence in this 
case is an old document, Ex. M of 
Baisak, 1295, corresponding to April, 1888. 
It purports to be a receipt given by 
Nandlal Ojba to Ramlal Ojha and runs 
thus I 

“ ThU receipt is executed to the following effect. 
That your father late Biswanath Ojha and my 
father late Shrinath Ojha were two brothers, of 
whom you are the son of the eldest and I am the son 
of the youngest. 1 lost my mother while I was a 
child. Your mother has brought up both the brothers. 
We both the brothers having proposed to separate 
from each other in mess, wo appointed Kaghumani 
Adhikari, Mukhtear of Purulia Court, and Fachu 
Malla of Raghunathdih, Parganas Kansaipur and 
Muchiram Mahata of Keraya and Ooor Dutta of 
Ghatbera amd sixteen annas tenants of the village, 
as panchayat; and we having agreed to the partition 
and division made by them, we receive in our res- 
pective shares movables and immovables articles, 
etc , as per schedule herein below. Hence, after 
having received all (?) tho things detailed in the 
schedule, I execute this receipt in your favour for 
the purpose of a memorandum. ” 

Then f v\ s a Schedule in which a list of 
properties allotted to the two cousins is 
given and then appear the signatures of 
certain perEons. We have examined this 
document carefully and in my opinion 
there can be no question as to its genuine- 
ness. It has been proved to be in the 
hand-writing of one Raghnmani mukhtar 
who even Nandlal admits used to act as his 
mukhtar in the old days and who has been 
long dead. It appears to have been filed in 
the suit of 1908 and the admission made in 
the plaint of Nandlal that he separated in 
mess and began to cultivate some lands 
separately in the year l295 also goes to 
support its genuineness. The question, 
however, is whether this document proves 
that there was an effective severance of 
joint estate in the year 12t)5. The learned 
Advocate for the respondent tries to show 
that there was only a separation inimess 
then and the only reason for the separation 
was that Nandlal was asked to cook food 
even after Ramlal had married a wife. 
It is urged by him that a mere 


(21)10B. 439. 
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Eeparation la mess which was induced hj 
an ordinary quarrel like this could not be 
regarded as sufficient to cause a disrup- 
tion of the joint family. Stress is also laid 
upon the words “we both the brothers hav- 
ing proposed to separate from each other 
in mess" and it is argued that this clearly 
indicates that the intention was to separate 
in niess only. The learned Advocate for 
the appellant on the other hand contends 
that the document should be read as a 
whole and that the Bengali expression 
which has been translated as meaning 
“separation in mess” does not really carry 
that meaning but means in ordinary par- 
lance an effective partition. As this view 
is not accepted on behalf of the respond- 
ent 1 shall proceed on the assumption that 
the document has been correctly translat- 
ed, though I agree with the learned 
UouBsel for the appellant that it will be 
most unsafe to isolate any particular pas- 
sage in the document from its context for 
the purpose of discovering what the inten- 
tion of the parties was when this docu- 
ment was written. We must also bear in 
mind that this document does not claim 
or purport to be a complete and self-con- 
tained formal agreement entered into bet- 
ween parties but merely evidences to some 
extent what actually happened and should, 
therefore, be considered along with the 
evidence as to the surrounding circumst- 
ances and other matters. We have, there- 
fore, to examine not only the language of 
this document but also the Schedule which 
is an integral part of it and also con- 
sider the extent and kind of properties 
partitioned and those left undivided. As 
to the recital in the document itself, it is 
true that it is said in one place that the 
cousins had proposed to separate in mess, 
yet in the very next sentence it is made 
clear that they bad also agreed to the 
partition and division made by the pan- 
chea. It is significant that the writer had 
not only used the words partition and 
division here, but also referred to ‘their 
respective shares in movable and immov- 
able articles as given in the schedule." It 
is needless to emphasise tnat a mere agree- 
ment to hold separate properties for the 
sake of convenience is quite different from 
getting one’s share in the joint property by 
means of a division or partition; and that 
the latter was the case is fully confirmed 
by a careful perusal of the schedule 
attached to this document. It is fully 
established by evidence that the parties 
divided on this occasion all their m^ables 


and nij-jote lands and on this point there has 
been no serious controversy. It is also ap^ 
parent from the schedule that in msny 
cases and where it was possible the division 
vras made in equal or half shares. What 
is most significant is that each party got 
an equal number of ploughs and bullocks 
as well as buffaloes and cows. As to the 
extent of this division though the learned 
Advocate for the respondent has tried to 
belittle it, it is enough to point out that 
although Nandlal was not yet married and 
had to support no other member of the 
family excepting himself, yet he was 
given half the number of cattle possessed 
by the family, namely, eight buffaloes, 
eight bullocks and 13 cows. This matter 
has an important bearing upon the con- 
tention of the respondent that Ramlal got 
more land on this occasion than be himself, 
a contention which seems to have been 
favoured by the learned Subordinate 
Judge. It appears to me that the actual 
evidence in the case does not necessarily 
lead to that conclusion. The learned Sub- 
ordinate Judge has laid some stress on an 
admission made by Lochan Mahto D. W. 
No 2 that Ramlal cultivated with 12 
ploughs and Nandlal with dor 6 ploughs. 
This statement, however, must be taken 
along with the statement made by the 
witness that this was because Nandlal 
was alone and that there were several 
members in Ramlal’s family and it is clear 
that merely because Nandlal chose to 
cultivate a lesser ares of land, it does not 
follow that the two cousins had received 
unequal quantities at the partition. I 
have already stated that they bad received 
an equal number of bullocks and ploughs 
by the partition and it was open to them 
either to cultivate the entire lands them- 
selves or to cultivate only a part of the 
land and make s )me arrangement regarding 
the rest One cannot in this connection 
altogether ignore that Nandlal himself 
stated that he began to plough with 5 
ploughs and Ramlal with eight ploughs 
and that bis witness P. W. (Jaichand 

Rftjwar) rntde thf- f llowipg etatf»m*»nt — 

** Nandlal and Ramlal cultiTated separately and 
they took food separately For 16 to 20 years they 
are in saparate cultivation. I am seeing them cultivat- 
ing them in equal shares." 

Then 8h\s— 

“Nandlal had cultivation of 4 or 5 ploughs and 
Ramlal of 8 or lO." 

The nij note lands which Ramlal and 
Nandlal possessed separately since 12V5 
Fasli have been recorded separately in 
survey papers and if Nandlu serionsly 
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contended that he had got an nneqnal 
share in these lands it was easy enough 
for him to prove this. In my opinion, it is 
difficult to hold on the evidence as it 
stands that Bamlal got more land than 
Nandlal by the partition of 1295 or what- 
ever we may choose to call it. 

Turning now to the properties which 
were left undivided we find that they were 
only those lands in village Tilai and Sir- 
kalmd for which the family was entitled 
to receive rent from tenants. There ap- 
pears to be no special significance in the 
fact that these lands were left undivided 
because all that had to be done was to 
realise rent from the tenants and it is not 
uncommon to find even members of different 
families holding such properties in com- 
tnon. Another fact which is to be borne in 
mind is that according to evidence the 
income of Tilai was only about Re. 150 
and although we have no evidence as to 
the income of Sirkabad, yet under the 
original eanad of 1864 by which it was 
granted, a moguli rent of Re 4 only was 
payable in respect of this property and the 
kaiuliyats relied on by Nandlal show an 
income of Ke. 300 a year whereas the khewat 
Ex. 6 records only an area of 35*23 acree. 
On the other band, each share of the 
lands actually divided yielded according 
to the evidence on the records annually 
300 to too or 700 maunds of paddy. It 
is again in evidence that both bamlal 
and Nandlal used to live in separate 
houses and ueed to pay their chaukidari 
taxes separately (vide Ex. Q series). Even 
as regards the property which was left 
undivided, the thokae of village Tilai 
(Exs. N to N 7) some of which have been 
proved to be in the band-writing of 
Ramlal who died in the year 1907 show 
that he was realising only his half share in 
this mama. The learned Subordinate 
Judge has without assigning any reason 
whatsoever dismissed these documents on 
the ground that be is not satisfied with their 
genuineness, but I regret 1 cannot agree 
with him in this finding. These documents 
were produced in Court as long ago as in 
19(J8 and were used in various litigations 
against Nandlal. I have already stated 
that some of them have been proved to be 
in the handwriting of Ramlal and as this 
evidence stands unrebutted their genuine- 
ness is established beyc nd doubt for they 
could not have been manufactured after 
the death of Ramlal. In my opinion the 
thokas written by Ramlal are admissible 
under s. 32 (2) of . the Evidence Act and it 


is clearly noted in one of these papers that 
theyrelfkted only to a half share m the 
mauza. There is also internal evidence 
to support this statement, because we find 
that the rent realized from Sarban Mahatra 
was exactly half of what bad been fixed 
by the patta Bx, 9 (a) executed jointly by 
Nandlal and Ramlal in his favour during 
the life-time of Ramlal. It is also to be 
noted that after 1895 the Jerka property 
was acquired in the name of Ramlal alone 
and even the learned Subordinate Judge 
had to hold on the evidence before him that 
this was the self- acquired property of Ram- 
lal. I have already stated that this prop- 
erty was acquired during the life-time 
a Ramlal by three documents and Nandlal 
states that he was present on all the oc- 
casions on which the consideration was 
paid to the former proprietor of Jerka. 
It is curious, hotvever, that although in 
every other document, which related to the 
property which was admittedly common, 
both Ramlal and Nandlal joined, the 
Jerka properties were allowed to be acquir- 
ed only in the name of Ramlal It is true 
that such a transaction is possible even in 
a joint family; and where the family is 
joint, the mere fact that a certain property 
has been acquired in the name of one of the 
members only, does not necessarily make 
it the sole property of that particular 
member. In this particular case, however, 
it has been proved by D. W. No. 1, and 
his statement is supported by Ex. D l, 
that about the year 1304 Faali of 1897 
there was a criminal case between Ramlal 
and Nandlal in which the complaint was 
that one of these persons had encroached 
upon the land of the other. It is, therefore, 
a matter to be considered as to whether in 
such circumstances Nandlal who was older 
than Ramlal would allow the acquisition 
to be made in the name of Ramlal only. 
Again what we find is that in 1909 the 
very proprietor of Jerka who had executed 
the three previous documents in favour of 
Ramlal executed a fourth document iit, 
favour of Umamayi, the widow of Ramlal, 
and not Nandlal, I do not suggest that 
any of these matters taken by itself is 
conclusive; but one will have to take into 
consideration the cum ulative effect of all 
these transactions. The criminal case to 
which I have referred has not only an 
important bearing on the question as to 
whether the Jerka property was acquired 
by Ramlal for himself alone or for himself 
and Nandlal but also on the general 
question as to whether Eauxlal and Nendlal 
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were joint at the time when this case 
was iDStituted. It is needless to say that it 
is not usual to find one member of a joint 
family bringing a case of trespass against 
another in respect of property which is 
still in law joint but which is held in 
separate possession only for the convenien- 
ce of enjoyment by individual members of 
the joint family. 

A joint Hindu family again has certain 
peculiar features of its own, but the eviden- 
ce in this case, so far as it goes, discloses 
that those features are singularly wanting 
in this case. Generally one would expect 
ekkarta or a manager in the family and 
some sort of a joint fund or family chest 
or till as it is sometimes called which is 
drawn upon on such occasions as the 
marriage of a daughter or a member of 
the joint family or the sradh of a deceased 
member. In this particular case Ncndlal 
was admittedly the older member and 
it is stated in para. 1 of his written state- 
ment in Sait No. 5U of 1925 that 

‘'When the defendant and Kamlal Ojha were 
members of ono family and joint in mess 
they all lived under the care of Rashmoin 
Ojhain» mother of Rainlal. The property described 
in Sch. Ill of the plaint was acquired at that time 
out of the income of the joint property and the defend- 
ant formerly as karta of the joint family and there- 
after alone is in possession thereof.” 

Here there is a clear suggestion that 
Nandlal was the karta of the family after 
the death of Rashmoin and was the sole 
owner of Jeika after the death of Ramlal. 
The case about Nandlal being a karta 
seems to have been abandoned at the trial 
and in evidence an attempt was made to 
suggest that Ramlal being the more intelli- 
gent of the two cousins was entrusted with 
the collection of the joint property though 
it is not expressly stated as to who was the 
karta. However that be, there is nothing in 
the whole of the evidence before us to 
show that Nandlal took any part in marry- 
ing the daughter of Ramlal orlthat Ramlal 
took any pan in Nandlal’s domestic affairs. 
On the other hand, in bis own plaint 
Nandlal accuses Ramlal Ojha of having 
married his daughter in saprabara 
sagotra and adds that for that reason be 
(Ramla)) gave up connection with the 
said daughter and 

“for fear of being outcasted, he never brought her 
in his own house." 

Again in his evidence he referred to his 
own concubine and the daughter begotten 
by her and adds that 

“Ramlal was alive when Nagendra was married... 

Ramlal did not participate in the ma3;riage.'* 

It is true that merely because a member 
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of the family did not participate in the 
marrige of a natural daughter, it does not 
follow that he was not a member of the 
joint famly; but this passage as well as the 
passage in the plaint to which 1 have refer- 
red would give some indication of the rela- 
tions between the two cousins as well as 
the condition of the so-called joint family. 

I have already given a brief history of the 
family and shown that beyond the abortive 
attempt of Nandlal to put forward a hostile 
claim in the Small Cause Court suit of 
1909 he did nothing so long as Umamayi 
was alive to seriously question or contest 
the right of the widows of Ramlal to succeed 
to those properties which they claimed to 
have inherited from him. I have referred 
to the succession certificate taken by Uma- 
mayi as well as the pattaa executed in her 
favour. Besides these, thokaa of Tilai and 
Jeika have been filed to show that collec- 
tions were made on behalf of the widows 
during the life-time of Umamayi, I have 
also referred to the unsatisfactory explana- 
tion of Nandlal that Umamayi was in pos- 
session of Tilai and Jerka in lieu of main- 
tenance. If, therefore, it is possible to 
draw any inference from the conduct of the 
parties as to the true import of an incident 
which took place as long ago as in 1295 
Fasliy and regarciog which much direct 
evidence cannot be now easily available, I 
think that inference must be in favour of 
the case of the appellants that there was 
a complete disruption of the joint estate 
in that year. I think that it will be legi- 
timate to say that the parties themselves 
could understand better than any one else 
whether there was areal separation in 1295 
fasli or not and if they acted for some 
considerable time in such a way as to show 
that the fact of separation was not serioubly 
challenged, that fact cannot be wholly exclud- 
ed from consideration, even though it may 
not be conclusive and may have to be con- 
sidered along with such explanation as may 
be furnished by the acquiescing party 
for the attitude adopted by him. 

The documentary evidence adduced on 
behalf of Nandlal is, to say the least, 
entirely inconclusive and by no means 
inconsistent with the case of the appellant. 
Exhibits 9, 9 (a) and 9 (6, are three habuliyata 
executed by Ramlal and Nandlal jointly in 
respect of certain lands in Tilai in 1893 
and are easily explained by the fact that 
Tilai is one of the villages which had not 
been divided in 1295 Faali. Exhibits 5 and 
5(a) are two ex parte rent decrees obtained 
by Ambica Oharau Manjhi, the superior 



1932 PtTRNtlfA BlBI V. KaKd laL. 587 

landlord of Sirkabad against Nandlal ef ter and 1332, It ia clear that the few stray 
the death of Umamayi and it is to be noted receipts of Jerks which have been hied far 
that while on the one band the periods for from supporting Naudlal's case confirm the 
which the two suits were brought overlap susoicion that he was creating evidence, 
each other, on the other hand that while the receipts of Sirkabad also do not 
very proprietor obtained a decree show that he was in exclusive possession of 
against Amodebala in 1921 and subsequent- the properties throughout. Exhibit 8 
ly gave a receipt to her for the amount de- series are the chalans of Tilai and although 
creed in that suit (Sxs B-1 and S 4), Exhibits they go further than any other evidence 
It and 12 were two kabuliyats executed in produced by Nandlal, yet they can be 
favour of Nandlal in respect of Sirkabad explained by the fact that this mauza 
properties shortly after the death of Um- beingadmittedlycommon'property, Nandlal 
amayi; but some of the very tenants who was as much entitled to pay rent as any 
executed the kabuliyats turned against one else. On the other hand, some of the 
Nandlal and the bona fides ot these kabu- receipts which were granted in the life- 
liyats were seriously brought into question time of Ramlal show that Nandlal while 
in the two rent suits of 1921 and 1923 depositing the rent described Ramlal as 
which compelled Nandlal to bring the his co-aharer [vide 8x (1) and 8i (2)1 an 
present suit Between 1918 and 1920, that expression which is certainly not a very 
is to say, after Umamayi's death and just happy one and is not generally used to 
before the survey operation, Nandlal got describe a person who is still a member 
two ekrarnamas and one kahuliyai (Exs. of the joint family. 

22, 23. and 21) relating to the properties in It was urged by the learned 'Advocate for 
Jerka executed in his favour. By one of the appellant that Nandlal has a better 
these one Dharup Sardar was allowed to case with regard to Sirkabad property ; but 
fish in a tank for a period of four months I am unable to accept this contention, 
and by the other two certain plots were There are no documents before us of the 
let out to one Baidnath Rai for the pur- period when Ramlal was alive and, as I 
pose of rearing lac. These documents are have already said, soon after Ramlal’s 
no less suspicious than the kabuliyats re- death Umamayi settled some of the Sirka- 
lating to Sirkabad and were not given bad lands by kabuliyats, Exs. R and R (1): 
effect to by the Survey authorities. The I have already referred to the two ex^parfc 
most important documents filed by Nandlal decrees obtained by Ambica Oharan Manjhi 
are the thokasExe. IG series, certain coun- against Nandlal after Umamayi's death as 
terfoils of rent recsipts, chalans and rent well as tie decree obtained by the same 
receipts (Exs. 17, 8 and 12 series). The person against Amodebala in 1924. I have 
thokns are for a period extending from also commented on the thokas filed by 
ldl9 to 1926 and apart from the fact that Nandlal forthe years I9i9 to 1926. It is 
the statements made in these documents moreover to be remembered that the two 
cannot be used by Nandlal in bis own rent suits of 1921 and 1923 related to certain 
favour, as there are clear indications that lands in Sirkabad and in both of them the 
he was creating evidence for the purpose tenants successfully pleaded payment to 
of advancing his claim before the Survey Amodebala instead of Nandlal. The sheet 
authorities, the statements made in the anchor of Nandlars case is the entry in the 
thokas in support of his clrim are entitled Record of Rights. But that entry is wholly 
to very little value. Besides, these docu- in conflict with the Record of Rights pre- 
ments do not necessarily prove that Nandlal pared in respect of villages Tilai and 
was in exclusive possession of the properties. Jerka and was based solely on an admis* 
The same remarks apply to the counterfoils sion said to have been made by a person 
of rent receipts Exs. 17 series and the rent who has not been proved to have been 
receipts Exs, 12 series as printed in the authorised by Purnima and whose authprity 
paper- book are of very little use because was based on an unregistered document 
we do not know to which particular year the execution of which is denied by her. 
they relate. The learned Advocate for the Besides if, as I am inclined to hold, the 
respondent gave us certain notes about evidence adduced in this case is sufiScient 
the receipts of Jerka and Sirkabad and to prove that Ramlal and Nandlal bad 
we are told that so far as the receipts of separated during the life-time of Ramlal 
Jerka are concerned they are for the years and that Nandlal was never in exclusive 
1325 and 1332 only whereas those of Sirka- poseefsicn of Sirkabad, it is alto sufficient 
bad relate to the yeara I3i2. 1315. 1316. 1318 to rebut the survey entry in respect of 



588 PURNIMA DIBI V, KIND LAL. 136 I. O. 


Sirkabad* I may mention here that while 
Bome of the witnesses examined by the 
appellants definitely prove the poBsession 
of Umamayi and Amodebala with regard 
to Sirkabad property, not a single witness 
has been examined on behalf of Nandlal 
who belongfl to Sirkabad and it is only 
some of the Tilai witnesses who have also 
oasually made statements regarding Sir- 
kabad, The evidence in the case, in my 
opinion, does not show by any means that 
Nandlal was either joint with Ramlal or 
was ever in exclusive possession of the 
properties in Tilai, Jerka and Sirkabad 
or any of them in its entirety after the 
death of Ramlal. 

Once the facts are fully ascertained there 
cannot be much diflSculty in my opinion 
in applying the law. The learned Subordi- 
nate Judge has reviewed a senes of authori- 
ties in his judgment and a number of 
cases have also been cited in the course 
of the elaborate arguments advanced in 
this Court. It appears to me, however, that 
the learned Sudordinate Judge was too 
much obsessed with the case law on the 
subject and that he has not correctly ap- 
preciated the facts of the case. There is 
no doubt that the summary of the law 

f tiven in his judgment cannot be found 
ault with, but the case law cannot provide 
us with a ready made formula and each 
case has to be judged on its own facts. It 
may well be that certain circumstances 
when taken individually do not furnish 
conclusive evidence of separation, yet they 
may point to a different conclusion when 
taken collectively or with reference to 
the particular facte of any individual case. 
It is to be remembered that separation in 
status is not quite the same thing as “par- 
tition'* as used in common parlance. It is 
possible for the members lof a joint family 
to sever themselves in estate without there 
being a formal partition or an actual divi- 
sion of the properties by metes and bounds. 
In law a severance of the joint estate is 
effected as soon as an intention ^ to this 
effect has been clearly and unequivocally 
expressed. It is also to be remembered 
that although it has been emphasised in 
many cases that a declaration of the in- 
tention to separate must be made in de- 
finite and unambiguous terms, it does not 
follow that where there is no evidence of 
an express declaration of intention, 
separation cannot be proved. The question 
is really one of intention and all that the 
law requires is that the intention 
should be clearly and unequivocally 


expressed whether it be by explicit de- 
claration or by conduct— [See Mafcund DAar- 
man Bhoir v. Balkrishna Paimanji (22),1 
Thus in the absence of an explicit declara- 
tion, the evidence of conduct as well as 
of the surrounding circumstances is ma- 
terial for the purpose of judging whether 
the members intended to separate or not. 
In this connection the Courts have always 
pointed out that mere cesser of comnien- 
sality or separate enjoyment of distinct 
portions of the properties or separate de- 
fine men t of shares in revenue or survey 
paper or mere proof of separate transactions 
entered into by the co-parceners with 
stangers will not be conclusive to prove 
separation in estate. It does not, however, 
necessarily follow that even though all 
these elements may be present in a case 
and no matter what special significance 
any of these various circumstances may 
have having regard to the facts of a parti- 
cular case, they can under no circumstances 
be sufficient to prove separation. ^ Even 
as to the cesser of commensality the 
Privy Council has pointed out 
that though it may not be conclusive, yet 
it may properly be considered in deter- 
mining the question whether there was a 
partition of the joint family or not — ^See 
Anandi v. Khedu Lai (23) and Ganesh Dull 
y.Jewach Thakurain (24) J. Similarly any 
one or more of the other circumstances 
referred to above may have a special 
significance or bearing on the intention of 
the parties and, therefore, decisive in a 
particular case having regard to its pe- 
culiar circumstances though the same 
circumstances or set of circumstances may 
not be quite conclusive in another cs^e. 
In the present case my view is that the 
separation of 1295 must have caused a seri- 
ous breach in the union and it was by no 
means such a trivial or ordinary incident 
as to have left the joint family wholly 
unaffected. What is significant is that the 
parties did not take for themselves only so 
much of the properties as would have been 
sufficient for their maintenance but they 
divided everything which could be con- 
veniently divided and received their “share” 
of such properties by what they called 

(22) 105 Ind. Oas. 703; 54 1. A. 413 at p. 420; A. I. R. 
1027 P. 0. 224; 4 O. W. N. 845; (1927) M. W. N. 732; 
53 M. L. J. 468; 29 Bom. L. R. 1496; 46 0. L. J. 413; 
39 M L. T. 521; 32 0. W. N. 203; 27 L. W. 198 
(P. 0.). 

(23) 14 Moo. I. A. 412; 18 W. R. P, 0. 89; 2 flather 
591* o Sar 58. 

(24) 31 6. 2^: 14 M. L. J.B; 31 I. A. 10; • 0. W. N. 
14$; 8 Su. 575; 6 Bom. L. B.lfP.O.). 



1932 PUBMIMA BlIBI V. NANS LAt. 589 


"partitioli &nd diTieion” brought about 
through the intervention of certain 
punches. In Vaidyanatha Aiyar v. Aiyasa- 
my Aiyar (25) it was held that ^vhen a 
partial partition is proved or admitted 
to have taken place, the presumption is that 
there has been an entire partition both 
with reference to rights and properties and 
this view was reafSrmed in 26 Ind. 
Oas. 514 Sundarama v. Ka'valcotiah 
(26) and in 31 Ind. Oas. 674 Subha Hiddi v. 
Alagammal (27). I have already discussed 
the matter at some length before and all I 
need say here is that even apart from this 
presumption the conclasion which I have 
arrived at on a consideration of the oral as 
well as the documentary evidence adduced 
in the case is that Ramlal and Nandlal 
separated in estate in the year 12u5 and 
that Nandlal was not, therefore, entitled to 
succeed to any of the properties in dispute. 
The learned Subordinate Judge relying on 
an isolated passage in the evidence of 
Defence Witness No. 2 has held that so long 
as Rashmoni Debi lived she managed the 
properties and her orders were carried out; 
but when I refer to this passage in the 
evidence of this witness I do not find any- 
thing in it to show that the witness was 
referring to the common property of 
Nandlal and Ramlal and not to the separate 
property of Ramlal, having already said in 
the examination-in-chief that the two 
cousins had separated. 

I shall now pass on to consider the next 
important point in the case, itbat is to say, 
whether the decree in Suit No. 48 of 1923 
was obtained by fraud. The circumstances 
under which this suit was brought were 
no doubt peculiar. It is not disputed that 
at the time when the suit was brought 
Purnima was living with Nandlal and that 
there was no quarrel or friction whatsoever 
between her and the latter. It appears 
strange, therefore, that it should have been 
considered necessary to bring a suit against 
her in the absence of any dispute. This 
matter by itself would not perhaps have 
had much significance if it had stood alone; 
but there are many other suspicious features 
in the case. One of these is that the 
Pleader by whom Purnima is said to have 
been represented was one who had certainly 
acted for Nandlal on previous occasions 
and who curiously enough appeared as a 
Pleader for him both in Suits Noe. 3 and 
50 of 1926. The story as to bow he obtained 

(25) 1 Ind. Cas. 408; 32 M. 191; 15 M. L. T. 49; 19 M. 
L. J. 94. 

(^28Ind. Ofk8.514. 

(1^ n Ind. Omi, *74; ISM. L. T, MS. 


the vakalatnama from Purnima is an 
extraordinary one. According to Nandlal 
this Pleader was approached by Shashi 
Bhushan, a cousin of the lady in the first in- 
stance, but he did not accept the vakalat- 
nama This story appears to have been fin- 
ally abandoned and has not been supported 
by any other evidence. The story has been 
definitely put forward is that one Rajwar 
went to the Pleader with a vakalatnama but 
as a matter of precaution, the latter deputed 
bis clerk one AjodbyaNath Ghosh to go and 
obtain the thumb impression of Purnima on 
the document. Ajodhya Nath accordingly 
went to Purnima’s house and took the thumb 
impression and so the vakalatnama was ac- 
cepted. Ajodhya Nath says in his evidence 
that Nagen (P. W. No. 2), a son-in-law of 
Nandlal, is his friend and he calls Nandlal 
his father in-law as he calls Nagen his 
brother. On this point Ajodhya Nath is sup- 
ported both by Nagen and Nandlal who says 
that Ajudhya Nath is like a eon to him. It 
is admitted that Purnima is a pardanehin 
lady and Ajodhya Nath himself states in 
bis cross examination that Purnima did not 
talk to him and yet his case is that he went 
to Purnima, talked to her and obtained her 
thumb impression. The most astonishing 
part of the case is that although Purnima’s 
father was alive and it i? said that Purni- 
ma’s cousin Sasbi Bhushan held a general 
power- of attorney for her, neither of them 
took any part in the appointment of the 
Pleader. The Pleader having thus been 
appointed, appeared and applied to the 
Court on l2th April, 1923, for her examina- 
tion on commission and stated — we do not 
know on what authority— that her evidence 
so given would take the place of the written 
statement. Purnima definitely states that 
she never authorised this step and her evi- 
dence stands almst wholly unrebutted. On 
that very day the Court ordered the plaintiff 
to deposit Rs. 15 as the cost of the commis- 
sion but curiously enough it was Brajendra 
Babu, the Pleader for the defendant who de- 
posited this money and no explanation has 
been given why the defendant should have 
deposited this sum although the plaintiff 
had been called upon to do so. It is sug- 
gested by the appellant that as Brajendra 
Babu was in fact acting for Nandlal though 
ostensibly he appeared for Purnima, 
he was anxious to conceal that be was 
handling any money which had been really 
supplied by Nandlal and so he made this 
blunder in depositing the sum of Rs. 15 on 
behalf of Purnima when the money should 
have been deposited on behalf of the plaint- 
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iff. 1 Lia is mere specolation, but it is 
ceitaioly oarious that having deposited the 
money, the Pleader allowed the very 
amount to be charged in the decree ss part 
of the cost awarded against his client, al- 
though it is said that the money had been 
deposited on behalf of the defendant (see 
Ex. 3). The learned Advocate for the ap- 
pellant has laid some stress on the fact that 
It was rather unusual for the Pleader to say 
that no written statement was necessary 
and to apply for evidence on commission at 
once. There is nothing to show that evi- 
dence by commission was absolutely neces- 
sary because in the present suit Purnima 
herself appeared in Court to give her evi- 
denoe. As to her examination by the com- 
mission there is no doubt that this took 
place when Purnima was living under the 
roof of Nandlal and, as the learned Subordi- 
nate Judge has pointed out, the statement 
of Purnima that she merely said “yes” or 
“no" to certain leading questions put to 
her receives support from the statement of 
the plaintiff’s own witness Nagendra Nath 
Ohakravarty. The commissioner also is not 
in a position to deny that leading questions 
were put to her and she merely answered 
“yes” or “no” to them. Besides, as the 
learned Subordinate Judge has pointed out 
neither Purnima’s father nor her cousin 
was present at the time of the examination 
because it appears that she was identified 
before the commissioner by men who were 
complete strangers to the family and in fact 
apart from Purnima’s evidence, we do not 
know how she was situated behind the 
pardah and to what extent she understood 
the question put to her. All this lends 
support to her testimony that the statement 
recorded by the commissioner did not 
truly represent her statements. It is true 
that the commissioner says that the state- 
ment was read over to her but as she was 
pardahnashin lady and did not appear be ■ 
fore the commissioner, it is contended that 
it cannot be said with certainty how much 
of the evidence she actually heard when 
it was read out or whether it was actually 
read out within her hearing. There is 
again evidence to the effect that the sum* 
mons in the case was not served upon her 
personally but that a copy of it was merely 
stuck up at the house of Nandlal where she 
lived. Nandlal says in his evidence that he 
was present at the time of the seryioe of 
he summons but he also says that he did 
not inform Purnima of the suit he hed 
brought against her. In this connection I oan- 
not refrain from observing that the 'Pleader 
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Brajendra Babu would have been a most 
material witness in the case because there 
are so many things which could be explain- 
ed by him alone, but curiously enough he 
accepted the brief for Nandlal in both 
these suits even though Purnima had 
clearly stated in her plaint that he had no 
authority to appear for her in the previous 
suit and the decree in that suit had been 
obtained by fraud. 

Now the main question in this case is 
whether Purnima has established a case of 
fraud. It is said that although there may 
be suspicious features about the case, yet 
that is not enough eo long as definite 
particulars of fraud are not set forth and 
they are not established beyond doubt. As 
to the particulars of fraud I have already 
said that the case of Purnima in substance 
was that the decree had been obtained by 
keeping her in ignorance of the suit, by 
representing to the Court that Babu 
Brajendra Nath was her Pleader although 
as a matter of fact be was not, by taking 
various steps in suit on her behalf 
although she had never authorised those 
steps to be taken and by using before the 
Court a deposition which did not contain 
her full and free statement. All these 
allegations are folly supported by her in her 
evidence and the question is whether her 
evidence should be taken to be sufficient 
in this case. The learned Subordinate 
Judge before whom she gave her evidence 
has apparently believed her and in my 
opinion he has rightly done eo. The circum- 
stances of the case to which 1 have refer- 
red fully lend support to her statements 
and there seems to be no reason why they 
should be rejected. It is true that her stat- 
ments are to be taken with caution and in 
one or two instances for example where she 
says that her thumb impression had been 
obtained not on the record of deposition but 
on a blank piece of paper it may not be safe 
to accept her statement; but the statements in 
other respects, specialy where they are folly 
supported by the probabilities and the 
circumstances of the case, seem to have 
been accepted by the learned Subordinate 
Judge and I see no reason to differ from 
his conclusions. 1 cannot disbelieve her 
evidence that Brajendra Babu was never 
appointed by her: that she never authorised 
him to say to the Oourt that no written 
statement was necessary or that ^e was to 
be examined on oommission. This fact by 
itself would be a serious^ fraud upon the 
Oourt, because if it is believed it means that 
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the decree was obtained by setting up a 
person as a Pleader for the party where as 
a matter of fact he had no authority to act 
as such. I am also of opinion that her 
statement as to her being wholly iguorant 
of the suit and as to the manner in which 
the deposition had been recorded cannot 
also be easily discarded. These facts in 
my opinion are quite sufficient for the 
purpose of upholding the decree of the lower 
Court independently of the agrument 
advanced on behalf of the appellant on the 
score of her being a pardahnashin lady and 
not having had any free and independent 
advice at any stage of the suit. In my 
opinion this question could directly 
arise only if there was a contract or an agree- 
ment entered into by the lady which was 
sought to be impugned or if the decree 
passed in this case had been a compromise 
decree. The learned Advocate for the 
appellant, however, refers to the evidence 
of Nandlal in which he speaks of the decree 
as if it was one based on a compromise. He 
says 

“After the compromise Pumima went to her father’s 
house" 

and then again — 

‘‘He (Brajendra Babu) appeared for me' in my case 

with Urma and Debi I cannot say whether it 

was before or after the compromise in Suit No. 48.” 

The learned Advocate for the anpellant 
thus refers us to the case of Nistarini 
Dasai v. Nundolal Bose (28) where Mr. 
Justice Stanley after referring to the fact 
that the plaintifi there was a pardahnashin 
lady living with the defendant Nundolal 
Bose who bad exercised considerable influe- 
nce over her and that while she was living 
under his care, he had induced her to 
put her name to dccuments which were 
not explained to her, referred to the fol- 
lowing passage of Phear, J., in Kanailal 
Jawhari v- Kamini Debi (29) : — 

*T may remark that I have more than 
once felt myself obliged to hold that a 
Hindu pardahnashin is entitled to receive 
in this Court that protection which the 
Oonrt of Chancery in England always 
extends to the weak, ignorant and'infirm, and 
to those who, for any other reason, are 
Mgeially likely to be imposed upon by 
l£e exertion of undue influence over them. 
The undue influence is presumed to have 
been exerted unless the contrary be shown. 
It is, therefore, in all dealings withJtthose 
persons who are so situated, always in- 

(28) 26 0. 891. 

(29) (lb67) 1 B. L. R. O. C. 31 Note*. 
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oumbent on the person who is interested 
in upholding the transactions to show that 
its terms are fair and equitable. The most 
usual mode of discharging this onus is 
to show that the lady had good and in- 
dependent advice in the matter, and acted 
therein altogether at arm's length from the 
other contracting party". 

As I have however already indicated, 
although the youth of the lady and her 
being a pardahnashin Hindu widow and 
her living with Nandlal at the time the 
decree was obtained may be circumstances 
tending to show that she could be easily 
imposed upon, I do not think that the 
principle laid down in the decision relied 
on by the learned ^Advocate exactly 
applies to this case because this 
is not a case in which Purnima was strictly 
speaking a contracting party and a case of 
undue influence is not quite the same as 
a case of fraud, in my opinion, however, 
the case of fraud has been folly establish- 
ed and her suit has been rightly decreed. 

The only thing which I cannot under- 
stand is why the learned Subordinate Judge 
having found that the decree had been 
obtained by fraud should have partially 
decreed the suit only with regard to Jerka 
property. In my opinion Appeal No. 141 
should be allowed with costs and Suit 
No. 50 of 1926 should be decreed. As to 
Suit No. 3 as I have held that Ramlal had 
separated from Nandlal during his life-time, 
the plaintiff has failed to establish his title 
upon which his suit is based and, therefore, 
his suit must necessarily fail. 

It may be mentioned that it was urged 
.on behalf of the respondent that Suit No. 3 
was purely one under s. 177 of the Ohota 
Nagpur Tenancy Act and the question as 
to whether Ramlal and Nandlal were joint 
or separate need not be gone into. 
On the other hand it was urged 
on behalf of the respondent that if the 
plaintiff’s suit was one under s. 177 it was 
barred by limitation because it was brought 
more than one year after the decision of 
the Rent Suit No. 1400 of 1921-22, In my 
opinion, however, on the plaint as framed 
it cannot be held either that the question 
of title cannot be gone into or that the suit 
is wholly barred by limitation. 

The result is that Suit No. 3 of 1926 must 
be dismissed and Appeals Nos. 141 and 142 
must be allowed with costs throughout. 
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The croflB-objcotions in ' both the cases will 
be dismissed. 

Wort, J.— Ugree. 

Appeals allowed. 
Cross* objections dismissed^ 


PATNA HIGH COURT. 

Criminal Kevision Application No. 39 
of 1932. 

February 17, 1932. 

Rowland, J. 

RAQHUNATH THAKUR and oTHiks 
— Accused— Petitionbbb 
tersus 

BMPEROR— Opposite Party. 

Penal Code (Act X.L/V of 1860)^ s. I^SO — Essentials of 
the offence— Intention to save one's own land— Effect 
of. 

Where the accused cut a handh belon/a:ing to the 
ctmplainant and containing water which the com- 
plainant required for the irrigation of his fields and 
let out some of the water : 

Held, that the act of the accused would amount to 
an offence under s. 430, Penal Code, even though 
there was evidence to show that if the dam had 
not been emt, the crops of the accused would have 
been destroyed. JF^amkrishna Chetti v. Palaniyandi 
Kudambar (2), followed, Nafar Chandra Bhatta- 
charjee v. Uelaluddin Mondal (1), not follow- 
ed. 

To fall within s. 430, Penal Code, the act need 
not be an act of wanton waste. 

Application against an order of the 
SeBBions Judge, Bhagalpur, dated the 13th 
January, 1932, upholding that of the Deputy 
Magietrate, Bhagalpur, dated the 2nd De- 
cember, 1931. 

Mr. G. N. Mukherjee, for the Petitioners. 

Mr. Shiveshwar Day al. Government Plea- 
der, for the Grown. 

Judfirment.— The petitioners have been 
convicted by a Second Glass Magistrate of 
offences under ss 430, 325 and 323, Indian 
Penalpode,and an appeal from the conviction 
has been dismissed by the Sessions Judge. 
They have moved this Court in revision, 
and the application has been ordered to be 
heard as regards the correctness of the 
conviction under a. 430, Indian Penal 
Oode. The substantial grounds taken in 
the partition with reference to a. 430 are 
grounds Noa.l and 2,whioh ran as follows; — 

"H For that the conviction of the petitioners under 
s. 439, Indian Penal Oode, is bad in law inas- 
Much a. there was no malioiou. object .n the 
part of ^ p.latic)a«re. 


2. For that the evidence of tha complainant 
being that if the bandh had not been cut the whole 
paddy crop of the petitioners of about 1 te H bighaa 
would have been destroyed the eonvietion mnder 
e. 430, Indian Penal Code, is not sustainable.’* 

The learned Advocate lor the peti- 
tioners has referred to three cases which it 
is said support the principle that where a 
dam erected by the complainant was out 
by the accused not to take a supply of 
water but to save their own crops this would 
not amount to an offence under s. 430 of 
the Penal Oode, The earliest of these cases 
Nafar Chandra Bhattacharjee v. Helal-udr 
din Mondal (1) was decided ex parte by a 
Judge of the Calcutta High Court sitting 
singly; and each of the other cases relied 
on is the decision of a single Judge No 
doubt these decisions and the opinion of 
these learned Judges are entitled to the 
greateet respect. But whatever may have 
been the views expressed by individual 
Judges, there ie an authoritative ruling 
on the essentials of the section in the Full 
Bsneh decision of the Madras High Court 
in Ramkrishna Chetti v. Palaniyandi 
Kudamhar (2) where tbe Judges observe:— 

“It is not part of the definition of the offence that 
the act of the accused should be in common language 
a mere wanton act of waste. Under s. 430 of the 
Penal Oode the physical requisites of the act are the 
doing of an act which causes or to the doer’s know- 
ledge is likely to cause a diminution of supply He 
also fulfils the mental requisites when he does this 
with intent to cause wrongful loss, and the intention 
is properly held to be such when he takes it without 
any sort of right, and it matters not that he claims 
to set up such a right if the facts are so clear that 
the claim is manifestly only an additional wrong. 
It is for judicial tact to distinguish where the case 
is sufficiently doubtful to prevent the inference of A 
wrong intent.” 

lo the case before me there is no doubt 
that the bandh in question was the property 
of the complainant, th^t it held water which 
be required for the irrigation of his fields, 
that the accused by cutting the bandh let 
out some of the water and it would violate 
the most elementary principles of mathema- 
tics to hold that the supply of water was not 
thereby diminished. 

The result is that the Buie is discharged. 

A. Rule ditcharged. 


(1) 8 0. W. N. 370. 

(2) 1 M.262(F.B.) 
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CALCUTTA HFQH COURT. 

Cml Appeal No. 2i6 of 193U. 

May 13, 1931. 

Rankin, O.J. anu Fharjon, J. 
MOHlfOSe DUTfA— AppBLLiNT 
venut 

RAl SATI8H OHANDRA OHA.UDHURI 
and ANoTdBa — RaipoNLii jra. 

Provincial Insolvency Act ('F' of 1920), as. 20, 56 (1) 
— Civil Procedure Code (Act V of 1908), s. U7 — 
Receiver, whether representative of debtor— Objection 
by Receiver to execution against debtor's property, 
whether falls within s. 57 —8econd appeal, maintain^ 
ability of — Ad iaterim Receiver, powers of. 

The (nuestion whether a Heceiver ia insolvency is or 
is not a representative of the debtor for the purposes 
of s. 47, Oivil Procedure Code, depends upon the pur- 
TOse and nature of the application made by the Receiver. 
For some purposes he would bo entitled as represent* 
ing the judgment-debtor to litigate matters under s. 
47 of the Oode; but where he comes to the executing 
Court for the purpose of saying that as the judgment- 
debtor's property now belongs to the Receiver the Couj t 
cannot sell for the judgment-debtor's debt that whicu 
is the property of another person because it has vested 
in the Receiver for the benefit of the creditors, then, 
for that purpose, the Receiver is not a repre- 
sentative of the judgment-debtor, but a third 
party making aclaim, and no second appeal lies from 
an order made on such an application. Kashi Prasad 
V. Af lifer (1) and C. R. Grey, Ojjicial Assignee v. Uasari 
Asti (2j, and other cases referred to, [p. 5y4,col. J.j 

An interim, Receiver cannot represent the debtor and 
make an applic.ation under s. 47, Civil Procedure 
Oode. Miller v Lukhi Mani Debi (5), referred to. [ihid.J 

A p peal from an order of the Die tnc t J uu gc, 
24 Fargaanas, dated the kiltu ApnJ, 19^3. 

Mr. Chandra Sskhar ISen, for the Appel- 
lant. 

Mr. Surendra N ath Bose (Sr.), for the Res- 
pondent. 

Rankin, C. J. — This case raises some 
interesting questions. It is a case where 
the judgment-debtor nad suffered a money 
dedtee and it seems that in beptember, 
i 927, an application to adjudicate him an 
insolvent under the Frovincial Insolvency 
Act was presented to the appropriate 
Court. Before any order was made, the 
decree- holder on 13th February, 1928 ap- 
plied for execution. On 12th April sale of 
certain property was neld and on a day 
in May that sale was confirmed. On 8ih 
May the insolvency Court appointed an 
interim Receiver, tnat is to say, a Reoeivyr 
in whom nothing vests but who has the 
powers of a Receiver u ider the Civil Pi o- 
cedure Oode. On lUth May, this interim 
Receiver applied to set aside the sale. 
He appears to have made a case under O. 
XXI, r. uO, Civil Procedure Code, but he 
also made a case to the effect that, as there 
were proceedings in insolvency, the sale 
flhottid be set aside. I pause here to 
observe that he was| too late on any pos- 
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sible view to take advantage of s. 52, Pro* 
vincisl Insolvency Ac^ which is applicable 
only where notice is given to the Court in 
time and before the sale. On 26th June 
an order of adjudication was made and the 
interim Receiver was appointed Receiver in 
the full sense of the word and the insolv- 
ent's property vested in him under the 
Statute for the benefit of the creditors. 
Originally, the application of the interim 
Receiver made on lUth May was allowed 
and the sale was set aside on 25th July. 
In September, the decree holder applied 
for a review of this order and the learned 
Munsif set aside the order and restored 
his previous order confirming the sale. 
From this, there was an appeal by the 
Receiver to the Distric'; Judge and there 
was a certain amount of objection to the 
effect that no appeal lay sgsioet an order 
granting a review to which the answer 
which prima facie seems to me to be a 
good one was (tha it was not an appeal 
against the order granting a review but 
against the order made upon the review, 
namely, confirming the sale setting aside 
the previous order. However the learned 
District Judge also dismUsed the appeal 
on merits. From that order the present' 
appeal is filed. As a matter of fact, leave 
has been given under s. 5, Limitation Act, 
extending the time for an appeal in view 
of what was said by the Division Bench 
before whom an application under s, 115, 
Civil Procedure Code, was made. We 
have however to consider whether the 
order of the District Judge refusing to 
interfere with the order discharing the order 
setting aside the sale is correct. 

Now the firat question which arises is 
whether or not there is any second appeal. 
In BO far as the Receiver’s application was 
an application by a person interested under 
r. 90, O. XXI, it is clear that there is no 
second appeal. We have therefore to see 
whether the Receiver’s application to set 
aside the sale can be looked at in any other 
view. 

A good deal has been said upon the 
question whether the Receiver under the 
Provincial Insolvency Act is a representa- 
tive of the judgment-debtor for the pur- 
poses of B. 47, Civil Procedure Code. There 
is a good deal of authority in oases exactly 
like this to the effect that he is not a re- 
presentative and tne matter has been dealt 
with in the casts of Kashi Pratai v. Miller 
(1); C, E. Grey, Official Aetignee r, Haeari 

( 1 ) 7 A. 752; A. W. M,(l8e6) 166 



MaTILAL V. KAMAnBTA. 


136 1. 0. 


Lai (i)^Sardarmal Jagonath v. Aran Vayal 
Sabhapatty (3\’ Chandmull y. Ranee Soona- 
ary Dan (4), Miller v. Lukhi Mont Debi (5), 
Frederick Peacoek v, Madan Gopal (6) and 
the Official Assignee, Madras v. Aiyv, 
Dikshithar (7). It appears to me that any 
(general Btatement to the effect that a 
Receiver is or is not a representative lor 
the purposes of s. 47 of the Oods is neces- 
sarily misleading. It .all depends on the 
purpose and nature of the applioition 
made by the Receiver whether he is a 
representative of the judgment-debtor or 
not. f!or some purposes, he would be 
entitled as representing the judgment- 
debtor to litigate matters under s. 47 of the 
Oode: but where he comes to the executing 
Court for the purpose of spying that as 
the judgment-debtor’s property now be- 
longs to the Receiver the Court cannot sell 
for the judgment-debtor’s debt that which 
is the property of another person because 
it has vested in the Receiver for the benefit 
of the creditors, then, for that purpose, 
the Receiver is not, in my judgment a re- 
presentative of the judgment- debtor and 
the cases which I have referred to are, in 
my judgment, correct in that respect. The 
Receiver in such a case, if he is not acting 
under B. 52 of the Act, but acting under 


the fact that at the time this application 
was brought the Receiver was only an 
interim Receiver because in that view, it 
was quite impossible lor him to take the 
attitude that he could represent the judg- 
ment-debtor for the purpose of having the 
property escape execution. I would here 
refer to the observations of Banerjee, J., 
in the case of Miller v. Lukhi Mani Debt 
(5), at page 421* : — 

” The question -whether the point in this cMe 
comes under cl. (c), s. 144, Oiril Procedure Code, 
has to be determined -with reference to the naturs 
of the objection raised by the Official Assignee . _ 

In my view there '*re no merits in this 
case and the appeal must be dismissed 
with costs: hearing fee two goldmohurs. 
Pearson, J —I agree. 

4 Appeal dis missed 

•Page of 21 0.-[Ed] 


CALCUTTA HIGH COURT. 

Civil Appeal No. 1349 of 1930 
May 14,1931. 

SOHBAWABDT AMO OsABAU, JJ. 

MATILAL DEY 8 ARK A B and othbes— 

Db»BN»ANTS— APP lI-tANTS 
VC'KSUB 

KAMAKflHYA OHARAN DEY 


the usual provisions of the Oivil Procedure 
Oode is really a third party making a 
claim. 

He is saying that while there is no objec- 
tion to the judgment-debtor's property 
being sold for the judgment-debtors ’s debt 
the property attached is no longer the 
judgment-debtor's but belongs to a third 
person. 1 am therefore of opinion that 
the application to set aside the sale made 
by the interim Receiver was not an ap- 
plication ooinpetently made by him under 
0 . 47 of the Oode, If it was nevertheless 
brought under s. 47 of the Oode, then the 
second appeal must be dismissed. If the 
true view that it is not under s. 47 of the 
Oode, then it does not seem to me there 
is any second appeal. It may or may not 
be that where a sale has taken place, in 
certain circumstances, the Receiver could 
by bringing a suit get the sale set aside 
independently of 0. XXF, r. 90, In this 
case, the Receiver has not done so. 1 need 
not, in these oiroumstancee, enlarge upon 

(« 80 A. 486; 5 A. L. J. 553; A. W. N. (1908) 203, 

(3) 21 B. 205, 

22 0.259. 

0.419; 5 0. W. N. 161. 

29 0. 428;6 0.W. N, 577 (P. B.). 

)8 Imd. Oas. 85; A. I. R. 1925 Mad. 68f ; 48 M. L. 
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Co-tenanti --Partition between subordinate interest 
holders— Maintainability — Defendant holding /rac- 
tional interest of landlord, effect of. 

The sole basis upon which a claim to |>artitioii is 
founded is the joint possession of the parties. Hence 
a suit for partition can bo brought by a person 
holding a subordinate interest in land against others 
holding a similar interest though a partition at the 
instance of a subordinate . interest holder among 
ersons holding other subordinate interest will not 
e binding upon the superior interest holder and 
will enure till the interest of the party seeking par- 
tition lasts, [p, 596, col. 2.1 
The fact that one of the defendants happens to be 
a fractional landlord of the does not make any 
diflerence. Hobson v. Sherwood (4), Baring v Nash 
(5), Sundar v. Parbati (6j, Doman Pandey v. Panchu 
Koley (7), Lalit Kishore Mitra v. Oirdhari Singh {S) 
and Mahomad Bakhsh v. Mana (9), relied on, Anath 
Bandhu Dutt v. Aisali Namadas (10), distinguished* 
[p. 597, col. 1.] 

Quaere : — Whether a person interested in a portion 
of a property can claim a partition of that property, 
Parbati Charan Deb r.Ainuddin (11), doubted, [p, 
597, col. 2.] 

Appeal against the appellate decree of the 
First Class Sub-Judge, Dacca, dated the S'Sth 
January, 1930. 

Messrs. Sarat Charan Roy Choudhury and 
Bhupendra Kumar Basu, tor the Appellant. 

Messrs. GuTtada Charan Sen and Sachin^ 
dra Ke Roy for Respondent. 

SuhPawaPdy, J.— This appeal arises 
cut of a suit lor partition of a homestead# 
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The plaintiff’s claim for partition is based 
on the following faots: There was a h^wla 
called Jadn Nanian which was held by 
fire persons; Rap Ohand and Sreenath Das 
had a 4 anna share and in the remaining 
12 annas Taranath and Prionath had 
annas share and Kali Kumar 6 ^ annas 
share treating the 12 annas interest in the 
howla as 16 annas. About 60 years ago, 
ascording to the defence, the predecefs^r 
of defendant No. 1 took a jote settlement 
of the 4 annas of Rup Ohand and Sreenath. 
Ii 1300 B. S. the plaintiff took a jote settle- 
ment of 6 annas of the howla from Tara- 
nath, Prionath and Kali Kumar and about 
that time the defendants also took a jote 
settlement of the remaining 6 annas from 
these persons. In 1315 B. S. the defendants 
took mirash settlement of Kali Kumar’s 
annas share in the Id annas of the how' a 
reckoned as 16 annas. In 1327 B. 8., they 
purchased the maliki interest of Kali 
Kumar in that share. At the date 

of the institution of the suit, the 
position therefore was that the plaint- 
iff had a jote right to g annas of the 
howla and defendants Nos. 1, 2 and 3 the 
same right to the remaining lO annas. 
But they had also maliki right in about 5 
annas of the howla. The plaintiff by the 
suit claimed partition of the jote from the 
defendants lor respect of his share in it by 
metes and bounds. The defendants mainly 
contended that the suit was not maintain- 
able, as there had been a previous parti- 
tion under which the parties were in pos- 
session of different portion of the home- 
stead, and that as the defendants had be- 
come co-sharer landlords, the suit was not 
maintainable in law. The defendants also 
pleaded limitation and abandonment under 
the terms of the lease to the plaintiff. 

The trial Oourt overruled the defendant’s 
objections and decreed the plaintiff's suit. 
The learned Subordinate Judge on appeal 
has concurred in the decree. Both Courts 
have found that the defendants have failed 
to prove previous partition. Defendants 
Nos. 1, 2 and 3 have appealed and several 
points have been raised on their behalf. 

It is contended in the first place that 
the present suit is not maintainable, inas- 
much as the plaintiff has only a temporary 
interest in the land in suit and as such is 
not capable of maintaining a suit for parti- 
tion. The plaintiff's lease appears to be a 
yearly lease for no definite period. In sup- 
port of this contention reliance has been 
place! on the Full Bauch decision in 


Himadri Nath Khan v. Ramani Kanta Roy 
(1) and on the case of Bhagwat Sahai v. 
Dipin Behari Mitter (2). The Full Bench 
Case was one between the patnidar and the 
zemindar In a previous decision of this 
Oourt in Mukunda Lai Pal v. Lehuraux 
(!) it was held that in order to maintain a 
suit for partition the plaintiff must be of 
eo[aal status with the defendant, The Full 
Bench decided that it was not 
necessary that parties should have equal 
rights in the joint property. In that case 
the suit was by a co-sharer zemindar against 
a patnidar. In Bhagwat Sahai' a case (2), 
the suit was brought by a proprietor of a 
mukarrari interest in the properties in 
suit against the owners of shares of the 
zemindari interest therein, and their Lord- 
ships approving the decision of the Full 
Bench in Himadri Nath Khan’s case ( l) 
held that the suit was competent. 
But the contention before us is that 
those cases lay down that the holder of a 
permanent interest only is entitled to 
maintain a suit for partition against the 
holder of a different permanent interst. It 
so happened that in those cases the parties 
were holders of permanent interests though 
of different kinds. But I do not think 
that they are authorities for the view that 
a suit for partition can only be maintain- 
ed by one who has some sort of permanent 
interest in the property in suit. It appears 
from the judgment of Banerji, J., in 
Himadri Nath's ease (1) page 582*, that 
it was urged before the Full Bench that 
partition could be enforced only as between 
CO owners whose interests were co-ordinate 
in degree, for otherwise parties having per- 
manent interest might be put to frequent 
and needless expenses and trouble by 
having to watch the partition proceedings 
instituted at the instance of a holder of a 
temporary interest. Tne objection was not, 
however, considered because there both 
the parties had permanent interests in the 
property in suitiand hence ‘ there was no 
apprehension of the division effected not 
having an enduring effect." Beaverly, J., 
expressed an opinion that * the right to 
partition can only exist as between co par- 
ceners holding.similar interests in the prop- 
erty. But how “similar interests’] could be 
defined the learned Judge felt difficult to 
say, though he opined that they should 


(1) 24 0. 575; 1 0. W. N. 406 (F. B.). 

V2) 7 lud. Om. 549; 37 0. 918; 37 I. A. 198; 

(P. 0.). 

(3) 20 0. 379. 

"*Pageof 24 0.- [Ei.]. 
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probably be transferable permaneot in* 
tereste. In Bhagwat Sahara case (2) their 
Lordships of the Judicial Committee have 
left the question expressly open but they 
*'agree with the opinion of the Full Bench in the 
case referred to, Himadra Nath y. Ramani Kanta (1), 
that the right of partition exists when two parties 
are in joint possession of the lands under permanent 
titles, although these titles may not be identical/* 
They proceed to observe: 

'‘It is not necessary for their Lordships to consider 
whether the right to partition exists in any other 
case and they are desirous to avoid indicating any 
view upon such subject.” 

The question as to whether a suit for 
partition can be brought by a person not 
haying a permanent interest in the property, 
has therefore tot been authoritatiyely 
decided. It appears that in English Law 
such right exists and it has been asserted 
and accepted from a long time 
In Hobson r. Sherwood (4), the plaintiff was 
tenant for life in one-fifth of the estate, 
which life-tenancy was subject to extinc- 
tion on his marrying. The suit was de- 
murred on the ground that the plaintiff 
had such an unstable status that he was not 
entitled to maintain a suit for partition 
against persons having right to the estate 
and the remainder. The Master of Rolls in 
giving the judgment of the Court observ- 
ed : 

'*Ab tenant for life, I apprehend there ean be no 
question but that he is entitled to a nartition. The 
question is whether circumstance of nis life estate 
being determinable on his second marriage makes 
any difference. As at present advised, I think it 
dees not. But I will further consider it/* 

On further consideration the Master of 
the Rolls ordered partition to proceed. In 
Baring v. Nash (5) the plaintiff was owner 
of a tenth share and the defendants of the 
remainder of the term ot 500 years. They 
were also owners of inheritance of the other 
nine-tenth shares. On demurrer it was held 
that the plaintiff was entitled to maintain 
the suit, however small his interest in the 
jaint property might be. There would be 
no objection doe to minuteness of his inter- 
est, inconvenience or reluctance of other 
tenants, if there was no objection taken to 
the plaintiff’s title, partition being a matter 
of right whatever might be the incon- 
venience or difficulty. In Sundar v. Parbati 
(6), the Judicial Oommittee held that a 
suit for partition would lie between two 
Hindu widows having life interest in the 
property on the basis of possession alone. 
In Daman Pandey v. Panchu Koley (7) it 

f (1841) 4 Bear. 184; 55 R. R. 40. 

(1813) 1 y. A B. 551; 85 £. R. 214. 

1> A. 51: IS 1. A. 161; S 6w. 441 (P. 0.). 

5 0. W. N. 115. 


was held that between two mal raiyats 
whose interest was not permanent partition 
could be effected, but it would not be bind- 
ing upon the superior landlord and would 
only be subsisting during the currency of 
the settlement. In Lalit Kishoie Mitra v. 
Girdhari Singh (8) a Patna case the plaint- 
iff was a lessee for a term of the under- 
round mines and minerals in a village, 
he term was for a period of 999 years. But 
the tiial Court dismissed the suit cn the 
ground that the lessee for a term was not a 
joint owner of the minerals with the other 
owners of the village and was, therefore, 
not entitled to claim partition of the mines 
and minerals. The learned Chief Justice 
held referring to the Full Bench case ard 
the decision of the Judicial Committee 
above referred to that the plaintiff bad the 
right to claim partition on the ground that 
he was in joint possession with others. 
The claim or right to demand partition is 
one of the rights of ownership. Right to 
partition as right to possession is a right 
of property and such right depends not 
upon the co-ordination of interests of 
arties concerned, but on the fact of their 
eing in joint possession. 

Partition at the instance of a subordinate 
interest bolder among persons holding 
other subordinate interest will not be bind- 
ing upon the superior interest holder and 
will enure till the interest of the party 
seeking partition lasts. But the fact that 
such partition is not binding upon the 
landlord is no reason why it cannot be 
effected among the tenants. The sole basis 
upon which claim to partition is founded 
is the joint possession of the parties. In 
Mahomad Bakah v. Mana (9) it was held 
that a joint occupancy tenant was entitled 
to sue for partition of the joint occupancy 
holding though the zemindar was not 
made party to the suit. The view which 
apparently is in conflict with that taken in 
the Allahabad case is expressed in Anath 
Bandhu Duit v. Aiaali Namadaa (10) but the 
decision in that case proceeded upon other 
grounds. 

In some cases it has been suggested that 
partitioniunder certain circumstances will 
result in great hardship, loss of time and 
money and in some cases, that it will not 
have an enduring effect. In the English 
cases 1 have cited this question was consi- 

(8) )3S Ind. Cab. 861; 1 Pat, L, J, 441; 2 P. L, W. 

363; 20 0. W. N. 1306. 

(9) 18 A. 334; A. W. N. 1896, 62. 

(10) 97 lad. Obb. 186; A. I, K. 1986 Oal. 1076; 43 0- 

!#• ¥b601 
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dered. In Hobson'a ease (4) referred to 
above the Master of the Rolls observed : 

“1 cannot help regretting that thia suit should ever 
have bean instituted. The plaintiff alone who is a 
tenant for life determinable on his second marriage, 
desires a partition ; the other parties desire to keep 
the estate together. If however, the plaintiff is 
entitled to the relief he asked for .he must have it 
however inconvenient it may be to the other owners.'* 

A similar observation was made in Bar- 
ing's case (5) where the Vice Chancellor 
observed : 

“Partition being a matter of right, whatever may 
be the inconvenience and difficulty it must be ordered 
at the instance of the petitioner that partition be 
effected” ; see also Sunaar'a eaae (6). 

In my judgment the plaintiff in this case 
is entitled to maintain the suit for partition 
against the defendants who hold aimilar 
interest in the property. I may observe 
here that the objection to the maintainabi* 
lity of the suit on the ground that the 
plaintiff has a temporary interest in the 
lands in suit was not taken in any of the 
Courts below and was not even suggested 
in the grounds of appeal in this Court 
except by means of an additional ground 
placed before us at the hearing of the 
appeal. 1 am not sure that the question 
now raised by Mr Roy Choudhury is a pure 
question of law. It may involve an invest!* 
gation into facts on evidence. We do not 
know what is the status of the defendants 
with reference to the lands of which they 
have taken jote settlement. It may be 
that they have a right similar to that of the 
plaintiff. It is also possible that the plaint- 
iff by virtue of being a settled raiyat of 
the village has acquired a right of occu- 
pancy in ,the homestead under s. 182, 
Bengal Tenancy Act. Though this point 
has been raised for the first time, I have 
allowed it to be raised and discussed as a 
question of law. 

The next question urged by Mr. Roy 
Ohoudhuri on behalf of the appellants is 
that the defendants being mali^ of certain 
sharers of the howla, the plaintiff cannot 
maintain a suit for partition against them. 
The plaintiff claims partition against the 
defendant not in the latter’s capacity as 
maliks, but as they are jote holders of the 
land in suit jointly with the plaintiff. The 
learned Subordinate Judge has considered 
this point and he observes : 

“The mare fact that the api>«llaiit who is a co- 
sharer of the plaintiff in the jote under partition; 
happens to be a fractional landlord of the jote in 
question does not in my opinion alter the situation 
in any way." 

I think the view taken by the learned 
Subordinate Judge is right. The effect of 
this psrtitioo will in no way be binding on 


the defendants in their capacity as maliks. 
It will still be open to them to claim parti- 
tion as maliks against their co sharers in 
the howla, 

Mr. Roy Ohoudhury has raised a ground 
also upon which the lower Courts decided 
against him and that is that on the terms 
of the plaintiff’s lease it should have been 
held that this jote has come to an end. 
The kabuliyat says that if the lessee goes 
elsewhere in that event, he should have no 
claim or interest in the land or in the jama 
mentioned in the patta. The finding of 
the lower Appellate Court is that the plaint- 
iff has still been in possession of the 
disputed plot through his bargdars and 
that the plaintiff went to his father in-law’s 
place after the cyclone of 1336. Similar 
findings were entered by the trial Court 
which held that the defendants’ story of 
abandonment had no legs to stand upon 
and that in the settlement record the 
defendant and the plaintiff had been 
recorded as tenants in possession of C. 8. 
Plot No. 950 in suit. If there has been a 
forfeiture, it is the landlord who can claim 
or waive it. It is evidence that the plaint- 
iff’s landlord is still receiving rent from 
him. 

Lastly, it has been contended that the 
plaintiff is interested only in one of seve- 
ral plots of which the howla is composed. 
It will be extremv’ily inconvenient if a 
person interested in a portion of a property 
is allowed to claim partition of that por- 
tion, for it will set the defendants to a 
number of suits at the instance of other 
parties who are interested in other pro- 
tions of the land and in support of the 
contention, reliance has been placed on 
Parbati Charan Deb v. Ainuddin (11), I 
am not quite sure whether the observa- 
tion made by Qartb, C. J , in that case 
can be held to be good law now. But this 
point also was not taken at the trial. We 
have got no findings of the Courts below 
as to whether the land of which partition 
is claimed by the plaintiff is a portion of 
a bigger plot. So far as the plot in suit 
is concerned it is the case of both parties 
that they have shares in it as claimed by 
them. There can be no objection that this 
plot held jointly by the parties under 
similar title should not be partitioned. 

In the view I have taken in this matter 
the appeal fails and must be dismissed with 
costs. 

Opaham, J.— 1 agree that the apjpeal 
should be dismissed. Two main points 

(11) 7 0.577; 9 0.L.R 170. 
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were, as I understand, urged on behalf of 
the appellant : firstl7, that the plaintiff be- 
ing. merely a temporary tenant could not 
eue for partition and eecondly that such 
a suit would not lie where the defendants, 
as here, have rights as co sharer landlords. 
.As to the first point it may be observed 
that no such case w£ 8 made in the Courts 
.below, nor was there any issue upon it in 
the precise form in which it has now been 
sought to be raised. No doubt it is a ques- 
tion of law and such questions may be 
raised at anv time. But the decision of the 
matter would involve an investigation of 
facte. That being so, we ought not to al- 
low it to be raised for the first time in 
second appeal. 

With regard to the second contention, 
Mr. Roy Choudhury for the appellants re- 
ferred to certain authorities in support of 
.the propositicn that there can be no parti- 
tion in view of the fact that the defendants 
are co-sharer landlords. None of the cases 
however are on all fours with the present 
case and I do not see how the fact that the 
defendant happens torcombine in himself a 
dual status of raiyat and landlord can 
deprive the plaintiff of(bie right to partition. 
Nor does it appear that defendants’ interest 
will suffer in any way if partition be made. 
Asa matter of fact we have been informed 
that partition has already been finally 
made. 

A. Order accordingly. 


CALCUTTA HIGH COURT. 

Criminal Miecellaneous Case No. 92 
of 1931. 

May 22, 1931. 

Rankin, 0. J. and PBAasoN, J. 

8A8HADHAR AOHARJYA— 
Petition BE 
versus 

SiK CHARLES TEGART— 

CrPOBIlB PAkTY. 

Letters Patent {Cal ),cU. SJ,, iS—Croun Side Eules 
Chap. JCJCgLVl I. V. S'^O^tTice cavirnitled cvlsidt 
Britith India— Complaint befoTe High Court, compet- 
ency o/- Jurisdiction of Appellate Side— Jvriediction 
of Original Side cirer Exiropeavs, 

The petitioners complained to the High Court 
against certain Police Oflicers of British India in 
respect of ceilain acts done by them in the French 
territory of Chandeinagore. The petitioners did not 
obtain the certificate of the Political Agent or Local 
Government or sanction under e. 197, Criminal Proce- 
dure Code : 

„ neither the Eitralition AH nor the 

British Foreign Jurisdiction Act had any apnlication 
t« the caae ; 


(it) that neither cl. 24 nor cl. 29 of the Letters 
Patent, Calcutta, had any application to the case and 
the High Court ,in ita appellate side had no 
jurisdiction to entertain the application ; 

(itiy that so far as the Indian subjects complained 
against were eoncerned, they could not be proceeded 
against without the certificate of the Political Agent, 
or the sanction of the Government; 

(it») that as regards the Europeans who were resi- 
dent w'ithin the ordinary original jurisdiction, if any 
application lay at all, it must be made on the Origin- 
al Side. 

Mr. J itendra Chandra Banerji, for the 
Petitiocer. 

Rankin, C. J. — This is an application 
to this Court by two persons against 
certain named opposite parties with an in- 
dication that other unnamed opposite par- 
ties whose names the petitioners have not 
yet discovered are to be included. The 
petitioners complain against certain officers 
of the Calcutta Police in respect of certain 
acts done by them at Chandeinagore in the 
territory of France where to put the matter 
shortly, a raid was conducted upon a house 
of which the first petitioner and the second 
petitioner appear to be tenants or sub- 
tenants. 

The prayers in the .'petition arei numer- 
ous ; but ^ the first matter is this, it is 
alleged that the first opposite party Sir 
Charles Tegart, the Commissioner of Police, 
who had been unsuccessfully prosecuted by 
the petitioners before the Chief Presidency 
Magistrate gave an undertaking to this 
High Court when dealing with an applica- 
tion in revision which undertaking he has 
broken and thereby made himself amen- 
able to the jurisdiction of this Court in 
contempt. Upon examination, this charge 
appears to be altogether unfounded. It ap- 
pears that at the argument in the revision 
case before the High Court, the petitioners* 
Advocate stated that Sir Charles Tegart 
was proposing to leave the jurisdiction of 
ibis Court and he was assured by the Advo- 
cate-General that he (Advocate- General) 
would not have been appearing for Sir 
Charles had there been any question of his 
evading tbejuiiediction of the Court by 
going away. On the night of 5th March, it 
teems 6ir Charles left Calcutta for England 
snd, on the afternoon of the 6tb, the ap- 
plicaticn of the petitioners was altogether 
diemieeed. In these ciicumatances, in 
May, a petition was presented complain- 
ing, as I understand it, not that Sir Charles 
Tegart was obliged to wait until the peti- 
ticneiB should bring another petition or 
another six petitions against him. They 
complain as we now know that- whereas it 
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would haye baon quite right for Sir Charles 
Tegart to leave Calcutta on the evening of 
the 6th, it was contempt of Court for him 
to leave Calcutta on the evening of the 5th. 
It seems to me that this mere statement i3 
sufficient to show that this Court cannot 
possibly think it a fit case in which to 
take any proceeding in contempt against 
the Police Commissioner. 

The next matter is this: the petitioners 
have been unable apparently to prosecute 
their complaint in Ohandarnagore under the 
French law; they have been unable to get 
their Political Agent or the Local Govern- 
ment to give any certificate for the prose- 
cution of anybody in British India. They 
have been unable to get the sanction of the 
Local Government under s. 197, Criminal 
Procedure Code. They know perfectly 
well that the Advocate* General or any other 
officer on behalf of the Government is not 
willing to commence a proceeding under 
cl. 24 of the Letters Patent. In order to get 
over this difficulty, an application is made 
to this Court to recommend to the Local 
Government that the petitioners’ Advocate 
should be clothed with the powers of the 
Advocate-General or other person appointed 
on behalf of the Local Government. Before 
us this somewhat remarkable application 
has been started by a contention that as 
the Advocate-General appeared in defence 
of this officer of the Government—the 
Commissioner of Police — at the hearing of 
the application in revision before the 
High Court, he has ceased ta be the Advo- 
cate General and, therefore, this Court 
ought to recommend to the Local Govern - 
ment to do something superseding him. 
That seems to me to be a confused and 
extravagant application which may be dis- 
missed without further comment. 

Another matter which may be stated by 
way of keeping out of this case certain of the 
eonfusions which have been introduced is 
that, on no view of the case has the Extra- 
dition Act or the British Foreign Jurisdic- 
tion Act of 1890 any application to this 
case. 

I come now to consider the case as 
being an application under r. 2^ of the 
Crown Side Rules of the Original side. By 
that rule, any application made under cl. 
24 or cl. 29 of the Letters Patent is to be 
made in the first instance, at the Appellate 
Side and this Bench is now sitting to hear 
this petition in so far as one of its aspects 
is an application of that character. When 
we look to the Letters Patent it is abun- 
dantly evident, and indeed it is now con- 


ceded that cl. 24 has no application at all. 
Clause 24 is a clause which gives power to 
this High Court to remove from some Court 
in the mo/u8siI a criminal trial and have it 
before this Court itself and it can do that 
upon charges preferred by the Advocate- 
General or by any Magistrate or or other 
officer specially empowered by the Local 
Government in that behalf. The present 
case is not a esse for removing a prose- 
cution which would normally be competent 
in a moiuBnl Court to the High Court. 
This is a case of totally different character. 
The provision referred to has nothing to do 
with this matter. Clause 29 has equally 
little to do with the matter. As hM been 
pointed out by Bit Barnes Peacock, O. J., 
in the case of Queen v. Nabadmp Chandn 
Goswami (1) cl 2f is a clause under which, 
if a criminal case or appeal is proc^ding 
or is about to be begun in the moyumf, 
the High Court has power to remOTe it 
and to direct any other Court of snffioient 
jurisdiction to hear the crimiiial case or 
appeal and in that connexion there is an 
ancillary power that this applies not only to 
a criminal case or appeal but applies also to 
inquiries. The High Court has power to 
direct a preliminary investigation or trial 
of any criminal case by any officer or 
Court otherwise competent to investigate or 
to try it though euch a case belongs in 
the ordinary course to the jurisdiction of 
some other officer. We are not concerned 
with any question of transfer of_ a case 
from the mofuasil to Calcutta or vice vena, 
nor is any case made out before us why 
we should transfer this case from any officer 
whose duty it would be to deal with it to 

any other officar or Court 

There is a further point so far as regards 
the Indian subjects of Hie Majesty-names 
unknown— whom the applicsnte in this case 
desire to proceed against. There is a pro- 
vision in the Penal Code, for the trial of 
an Indian subject of this oouutry for a cri- 
minal act that he may have done in any 
foreign country. That is a matter which is 
governed by the Penal Code, and m the 
Code of Criminal Procedure, thwe isan ex- 
press qualification which says Uiatthat can 
only be done onthecsrtiftcate of the Pol>ti- 
cal Agent, if there is one, or otherwise of the 
Local Government. Tne position of an 
Indian subject of His Majesty accused of an 
offenciina foreign state is perfectly clear 
and plain. He can be tried in 
Couit aid he cannot, la auy view, ^ , 

except on a certificate of the Political 

(1) 1 B. L. R. Or. 15. 
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Agent or with the eanotion of the Local 
Ovveument. 

A large number of Englieh Statutes have 
been mentioned in this petition apparently 
by way of suggesting that there is power 
in this Court, so far as Europeans are con- 
cerned, to put them on their trial for an 
oflence committed outside British India. 
As against residents within tie ordinary 
original jurisdiction of this Court, any such 
application as that would appear to be an 
original side application and if it lies at all 
it must bel made upon another petition 
presented in proper course according to the 
rules of the Original Side. Any such peti- 
tion when presented will no doubt be dealt 
with. So far as the present petition is con- 
cerned, we must treat it as an application to 
this Court on the appellate side and it 
must be altogether dismissed. 

Pearson, J.— I entirely agree. 

A. Petition dismissed. 


CALCUTTA HIGH COURT. 

Civil fievision in the matter of the 
Court- Fees Act. 

May 15, 1951. 

Rankin, C. J, 

In re NANDA LALMUKHERJEE. 

CturtFees Act (VII of 1870), Seh. II, Art. 17 (vi) 
— Suit far partition Plaintiff in ipos^wwon— Gourf- 
fet — Prayer for unnecessary relief in trial Court — 
Right to confine to proper relief in appeal 

If a parson is out of possessian on his own allega- 
tion he cannot sue for partition without suing for 
possession also and he would have to pay court-fee 
on the market value of his share. But where the 
plaintifi sues for partition on the footing that he ia in 
actual possession it is unnecessary for him to pay 
court-fee upon a claim for recovery of possession. He 
need not do so even if the defendants deny his title. 
Kirty Chum Mitter v. Annath Nath Deb (1) and 
Rajani Kanta Bag v. Rajahala Dasi (2), referred to. 

Where the plaintiff had claimed unnecessary relief 
suck as declaration of title and injunction in a parti- 
tion suit, is it open to him on appeal to confine his 
relief to the proper reliefs and to pay court-fee on 
such relief alone. 

MeBBiB. Panchanan Ghose and Hira Lai 
Ganguly, for the Appellant. 

Meesre. Sarat Chunder Bamk and hlasim 
AH, for the Government. 

Judgment— In this ciee, the plaintiff 
brougni hia suit alleging that he and de- 
fendant hlo. ) vere broihere. As regards 
the property Sch I it was alleged that that 
was their ancesiial property and that the 
two brothers were in possession thereof in 
pqual shares. That property was said 


to be of the market value of some Rs. 16,000. 
As regards Sch. II property the plaintiff’s 
case was that it was acquired by the joint 
family fond when defendant No. 1 was the 
karta. This appears to be a residential 
house in the suburbs of Calcutta and its 
value is pot doirn as Rs. 84,000. The 
plaintiff’s case is that be had been actually 
living in that house when the events which 
1 am about to mention happened. He 
sajs that defendant No. 1 mortgaged the 
whole of Sch. II property - 1 omit all 
reference to the property of Sch. I — to 
defendants Nos. 2 to 4 on the footing that 
defendant No. 1 was the sole owner of the 
house and he also executed a subsequent 
encumbrance in favour of defendant No 5. 

The first mortgagees brought a suit to 
which defendant No. 5 was made a party 
and got a mortgage decree for sale and, in 
the mortgage sale, the property was pur- 
chased by defendant No. 6 brother of 
defendant No. 5. Now, when the plaintiff 
brought his suit, he alleged that these 
mortgages by defendant No. 1 were 
all fraudulent— apparently fraudulent — 
on the part of the mortgagor and the 
mortgagees, and he said that the suit 
and the execution sale and everything 
elsehercould think of were fraudulent. 
He further alleged that the sale in execu- 
tion had thrown a cloud upon his title and 
that he was threatened with being evicted 
from possession of the house by process 
under the mortgage sale; and, as is usually 
the case in the mofussil he asked for 
various forms of relief, particulary, 
declaration of title and permanent in- 
junction restraining the mortgagee defend- 
ants from taking possession of the plaint- 
iff's share. That suit has been oealt with 
by the trial Court. As regards Sch. 1 
property, the trial Court has declared the 
plaintiff’s title to an eight annas share and 
has decreed that the plaintiff is to get 
possession of it after partition. So far ae 
that part of the decree is concerned, the 
plaintiff makes no complaint at all 

As regards Sch. II property, the plaintifl’e 
claim has been simply dismissed and the 
plaintiff brings this appeal. The appeal is 
clearly concerned only with Sch. 1 property. 
The grounds mentioned in the body of the 
memorandum of appeal are all grounds 
concerning the question whether this Sch. 
II property was really joint property in 
which the plaintiff had an interest or was 
the sole property of defendant No. 1 But, 
under the cause title, the plaintiff put the 
following;— 
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“Appeal valued at Rs. 100,000 for declaration of 
tile And partition and at Rs. 100 for injunction." 

Accordingly the Stamp Reporter and the 
learned Regwtrar have been occasioned a 
great deal of difficulty in finding out the 
proper court-fee payable on this appeal. 
Before me the learned Advocate for the 
appellant very clearly says that it would 
be quite sufficient for hia purpose to get a 
decree for partition in respect of Soh. 11 
property. It matters nothing to him, he 
says whether defendant No. 1 has or has 
not validly parted with his own half-share. 
Defendant No. 1 and also defendant No. 6 
are parties to this suit. Declaration of title 
is a pure empty thing in the circumstances 
and a claim for injunction is a pure empty 
claim and the learned Advocate comes in 
with the suggestion that if this appeal is 
limited to a complaint against the decree 
of the Court below only in so far as it 
refuses to the plaintiff partition of Sch. II 
property it seems perfectly clear that the 
court-fee already paid is sufficient. I 
have therefore to see whether there is any 
objection to the appellant having leave 
to amend his memorandum of appeal and 
taking the course which he proposes. 

Now, if this were a case in which the 
plaintiff was according to his own showing 
out of possession I do not suppose that it 
would be right to allow him to appeal 
merely upon the question of partition. 
A person is not entitled to partition unless 
and until he is in possession of his share. 
But, if he is out of possession of his 
share, the Court does not require him to 
bring two suits. He can bring a suit in 
whion he may claim to recover possession 
of his share and he may also claim to have 
that share partitioned :by the same decree. 
If it appears {that he is out of possession 
according to his own showing then he has 
to bring a suit to get possession of bis 
share; and it is perfectly true that, in that 
csie he would have to pay court fee on the 
market value of that share, it is not a 
question of declaration or declaration with 
consequential relief. He would have to 
pay court-fee as in a suit for possession. 
That I tske to be the meaning of what 
was said by Garth, C. J., in the case of 
Kirty Churn Mitter v. Annath Nath Deb 
(l)and also by Ohakravarti, J , in Rajani 
Kanta Bag v. Uajabala Daai (2). 

In the latter case the principle applicable 
seems to be laid down with great clearness. 

(1)8 0.757:11 O.L.R.95. 

(J; 85 lad. Gas. 870; A. I. R. 1925 Oal. 320: 52 0. 128: 

*8 0.W.N,76. 
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The present case, in my judgment, is a 
case where the plaintiff is now claiming 
partition of a residential house on the 
footing that he is actually sitting there and 
living there and has been doing so for 
some time. That being so it is entirely 
unnecessary to make him pay court-fee 
upon a claim to recover poesesSion. In 
my judgment, it a clean case of partition 
and is not converted into a case of claim 
to possession because the defendant brother 
or the defendant mortgagees went to set 
up that the house is not joint property and 
that the plaintiff has no title to it. It is 
quite true that these considerations would 
not be applicable to a plaint drawn as this 
plaint was drawn because whatevet reliefs 
the plaintiff required to ask for he did ask for 
various reliefs declaration, injunction and so 
forth. But when the case is disposed of and be 
comes before the Court again as an appel- 
lant, he is not obliged to appeal against 
any part of the decree that he does not 
want to appeal against and, in my judg- 
ment he is quite entitled to say in this 
appeal;— 

“I made all sorts of unnecessary claims (they may 
be wrong claims) in the Court below; but one claim 
of mine was right namely; that 1 was entitled to 
partition and I shall confine my appeal to that. 

The learned Advocate for the appellant 
taking that view and being willing to 
confine bis appeal purely to the question 
whether or not he is entitled to partition, 
I am of opinion that he ought to be allowed 
to do so and on the memorandum of appeal 
being amended in the sense which I have 
referred to, it is quite clear that the Oourt- 
fee already paid is sufficient. That is the 
order which 1 propose to make upon this 
matter. 

A. Order accordingly. 


CALCUTTA HIGH COURT. 

Oivil Appeal No. 2568 of 1929. 

April 23, 1931. 

Rankin, 0. J. anb Psabson, J. 

RAM OHARAN TRIPATHI anb otbbab— 
Plaintiffs— A praLLAMTs 
versus 

MADAN MOHAN JANA anb otbhbs — 
Dbfbndants— Rbspondbntb. 

Bengal Tenancy Act (VIII of 1S85), Seh. Ill, 
Art. 3, s. I81t—Suit for ejectment— Plea, of epeeial 
limitation-' Onuo of proof— Lease— Constnietion— 
Raiyati holding — Burden of proof — Bhag chashis, 
status of. 

Where the plea of special limitation under the 
Bengal Tenancy Act has been on the record from a 
comparatively early stage and the matter has been 
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inrastigated, the Appellate Court should not set 
ftside the question merely on the ground that it 
was not pleaded so early as it ought to have been, 
[p, 602, col. 2.1 

A lease of 99 bighas of land was given to a Brahman 
pinsioner; the patta was both mourasi and mokarrari; 
the landlord took a salami of one thousand rupees; 
no rent was payable for the first year and for 
some years rent was payable on an increasing scale; 
about 20 bighas were cultivated by the tenants them* 
selves and about 75 bighas were cultivated by bhag- 
chashis. The lease provided as follows: ‘You go on 
enjoying and possessing the said land by dwelling 
on the same, by cultivating it, by planting trees 
etc., by cutting them down, by excavating tanks, 
by erecting pucca buildings etc., generation after 
generation with power to transfer by gift, sale etc.’; 

Held, that the lease was not a rayati lease, fp. 
603, col.2.] 

In a suit by the plaintiffs for possession of land 
on the allegation tnat they are lessees and that they 
had been dispossessed by the defendants landlords 
the burden of making out the plea of special limita- 
tion is on the defendant, [p. 602, col. 2.] 

A bkag chashi is a person somewhere between a hired 
servant and a partner in those cases, at all events, where 
he has not been given an interest in the land so as 
to make him a tenant, [p. 604, col. 1.] 

Appeal against the appellate decree of the 
District Judge, 24 Parganas, dated the 3rd 
May, 192tt. 

Mr. Brojo Lai Chuekerburtty (with him Mr. 
Nasim Ali), for the Appellants. 

Messri. 8. C. Maity (with him Messrs. 
Apurba Chum Mukherji, Saroj Kumar 
Maity and Biraj Mohan Majumdar), for the 
Bespondent. 

Rankin, C. J.— lathis case, the plaint- 
iffs brought a suit upon the basis that 
in 1909, defendant No. 1 gare a lease to 
their father of some 99 bipXas of land in 
the Sunderbuns and that in 1917, after the 
plaintiffs’ father had died, defendant No. 1 
dispossessed the plaintiffs from this land 
BO far as regards 50 bighae of it and in 
1920 leased out the same again to defend- 
ant No. 2. The suit was brought in 1927 
and it has engaged the attention of seve- 
ral Oourts: but the actual position at 
which it has now arrived is that it has 
been found upon a local inquiry that a 
quantity of land which was taken poseession 
of by defendant No. 2 in 1920 did belong 
to the land let out to the p laintiffs’ father. 

When the matter came before the 
learned Subordinate Judge on the last 
occasion, the main point for his determi- 
nation was whether the suit on that foot- 
ing was barred by the special limitation 
provided by the schedule to the Bengal 
Tenancy Act. That question depends upon 
whether or not the plaintiffs are raiyats 
under the lease which their , father ob- 
tained in 1909. The Subordinate Judge 


was lor the defendants to make out their 
plea of special limitation and beheld, 
upon a consideration of the patta and of 
the incidents of the transaction, that he 
was not satisfied that the defendants had 
shown that the plaintiffs were raiyatn. 
Accordingly he held that the suit was 
within time and decreed it. 

On first appeal before the learned Dis- 
trict Judge . of the 24 Pargannas, the 
learned Judge pointed out that the only 
question apart from the question of the 
quantum of damages was whether it was 
open to the defendants to take the plea of 
special limitation and he considered the 
question whether or not under the patta 
the plaintiffs were raiyats. He came to 
the conclusion that the lease was a roi- 
yati lease because it granted a right to 
hold the land for purposes of cultivation 
and, on that basis, he gave effect to the 
plea of special limitation and dismissed the 
plaintiffs’ suit. 

We have in this appeal been invited to 
hold, first of all, that the plea of special 
limitation is not open to the defendants. 
On this point it appears to me that the 
learned District Judge was entirely right 
in view of the express terms of the Ben- 
gal Tenancy Act. It does not seem to me 
to be possible to say that with the matter 
investigated, as it has been investigated, it 
would be open to this Court under s. 184 
to shut its eyes to the question of limita- 
tion merely on the ground that it was 
not pleaded so early as it ought to have 
been. In addition to that fact the plea 
of special limitation has been on the re- 
cord though not from the beginning from 
a comparatively early stage and I have no 
doubt at all that that plea of limitation 
must be dealt with. 

The question is whether the learned 
District Judge was right or wrong in 
holding that the plaintiffs’ father took a 
raij/ati lease. The terms of the patta ate 
before us and it may be observed, to be- 
gin with, that the tenant Ananta Ram 
Tripathi was a Brahmin and a pension- 
holder residing in Midnapur. The patta 
is both maurasi and mukarrari. It recites 
that the condition of the land is that 
jungles have been cut and embankments 
have been made, that the embankments 
require to be maintained and that there 
is a good deal of underwood or bushes 
which require to be cleared. The lease is 
notin the full sense a recismation lease 
kecavse the icugh work of reclamation has 
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a good deal to do before the land was fit 
f>r ordinary purposes of cultiTstion. We 
notice that the amount of land is U9 
bighas, that the landlord took a Bclamiot 
Rs. 1,000 and it was provided that the 
rent should not be payable at all for the 
first year and that for scm3 years after 
that the rent should be on an increasing 
scale. There was a provision as to road- 
cess etc., which 1 do not lay any great' 
stress upon and it was provided that, if 
the tenant did not maintain the bund and 
clear the small bushes and the landlord 
or other tenants of his sustained any loss 
the lessee was to be responsible for the 
same. The main clause of the patta, how- 
ever, according to the translation with 
which we have been furnished by the 
learned Advocate for the appellants is this: 

“You go on enjoying and possessing the said land 
by dwelling on the same, by , cultivating it, by plant- 
ing trees etc., by cutting them down, by excavating 
tanks, by erecting ipucca buildings etc., generation 
after generation with power to transfer by gift, sale 
etc." 

There is a provision that, if the land or 
any part of it is compulsorily acquired by 
Government, the tenant is to get 10 
annas and the landlord .6 annas share f.of 
the compensation money. There is also 
a provision to say that the landlord main- 
tains ithe >right to minerals and a provi- 
sion preventing the tenant from setting 
up any market, ghat and so on. These 
are the circumstances which are to be 
found in the document itself. 

Apart from the circumetances disclosed 
by the document the position is fairly clear. 
It seems that some 2U bighas or so have 
been cultivated by the tenants themselves 
and that the bulk of it, 75 bighas have 
been cultivated by bhag chashis. It does 
not seem as one would expect that the 
plaintiffs or their father settled tenants 
upon the land in the sense that people 
who came there made their living out of 
that land and settled on it and took an 
interest in the land. What seems to have 
happened is that cultivators having some 
land of their own in the neighbourhood 
were given some more land by the plaint- 
iffs and they cultivated some of the 
plaintiffs' land at different periods and 
gave the plaintiffs a share in the profits. 
The question is not an easy one in these 
circumstances to decide and we thought 
it fair to take time to have it examined 
in order that the Court might carefully 
look at the decided cases and consider the 
various elements which required to be 
considered. 
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In this case there are good many ele- 
ments which tell against the plaintiffs 
being raiyats. Without going outside of 
what is said by the decided cases and 
even by the Privy Council, we have the 
fact that the lessee was a pension-holder, 
a Brahminl&nd a resident of Midnapur. 
We find that he paid a selami of Rs. 1,C00. 
Of course a raiyati may be mukar- 
rari. On the other hand in this case he 
took a permanent lease on fixed terms 
with the very largest right in - the prop- 
erty. The clause which refers to culti- 
vation also refers to dwelling houses be- 
ing built, tanks being excavated and inte- 
rest granted from generation to generation 
with power to transfer by gift or sale. 
While the lease is not a reclamation lease 
still [it is a lease of land which is in a 
somewhat .'primitive condition. In one 
year, there is not to be any rent and the 
lent is to be graduated after that. 

Now the learned District Judge on 
reading the main clause says: * It grants 
a right to hold the land for the purpose 
of cultivation.” But the learned Judge 
does not seem to have applied his mind 
toithe real question under s. 5, Bengal Ten- 
ancy Act. There can be no doubt that 
the purpose of the tenancy was cultivation. 
The question is whether it was cultiva- 
tion by the tenant himself or by the 
members of his family or hired servants 
or with the aid of partners or whether 
the method to be employed to bring it in- 
to cultivation was that the plaintiffs’ father 
should let it out by establishing tenants 
on the land. In my judgment it would 
be wrong [to read the main clause in the 
lease as showing that the primary object 
of this grant was that it was to be cul- 
tivated by the grantee himself or his 
family or hired servants. The clause is 
really directed to give to the grantee the 
largest rights; the right to erect dwelling 
houses, cultivate, excavate tanks and so 
on. In my opinion it was left entirely to 
the diEcretion of the grantee whether he 
would cultivate it himself or whether he 
would let it out to tenants. It must here 
be observed that while the presumption 
under cl. (5), s. 5, Bengal Tenancy Act does 
not arise in the sense that where the hold- 
ing is under ICO bighas there is no 
presumption that it is a raiyati interest, 
nevertheless we do know that where the 
holding is over ICO bighas there is a pre- 
sumption that it is a tenure because so 
large a holding as that it is not practica- 
ble to work by the tenant himself or hia 
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family or eervanta. la the present case, 
the holding is 90 bighas and it hardly 
seems conrinoing to suggest that a pen- 
sion holder from Midnapur is intending 
to cultiTi te 99 bighas by himself or his 
family or hired serTants. In the case of 
Secretary of State i, GovindtPrasad Barik 
(1), both Fletcher and Teunon, JJ., 
pointedly observed that bagh-ehashis were 
no hired servants. I think that too much 
might be made of this point as the defini- 
tion of a raiyat is not absolutely exhaus- 
tive and a hagh-ehashi is a person some- 
where between a hired seivant and a 
partner in those oases, at all events, where 
he has not been given an interest in the 
land so ts to make him a tenant. But the 
economic meaning of the transaction which 
we are discussing is not, it seems to me, 
that this Sunderbuns land was to be occu- 
pied by the grantee or his family or serv- 
ants. The point is that euch land was 
hardly in a condition that a tenant could 
make a living by it to begin with. Very 
probably there was not a supply of land 
less labourers on the spot but there were 
people with a certain amount of land of 
their own who could do with more land if 
they could get it. Accordingly we find that 
the plaintiffs’ father being able to pay a 
aelami of Rs, 1,000 fulfilled the function of 
a very useful middleman because be got a 
right to these 99 bighas and proceeded to 
give a certain amount of these lands to each 
of a number of cultivators on the footing 
that they were bhag-chashis and in that way 
the cultivators got more land than they 
would be able to get otherwise for their 
own cultivation. We have here to remem- 
ber that it was for the defendants who 
wanted to defeat the plaintiffs’ claim to re- 
cover a large quantity of land which the 
defendants had taken from them to satisfy us 
that the plaintiffs were raiyats. That is laid 
down in the case of 11 Ind. Oas. 164 Tara 
Nath V. IswarChundar Das (2). In my opinion 
the true resultupon this document and upon 
the facts disclosed in the evidence is that 
it is not made out that the holding was a 
raiyati holding, la this view it appears to 
me that this appeal ought to be allowed, 
the decree of the learned District Judge 
should be set aside and the decree of the 
Subordinate Judge ought to be restored 
with costs before the District Judge and of 
this appeal. 

PeaPBon, J.— I agree. 

Appeal alloised, 

(1) 39 Ind. 0»B. 934: 21 0. W. N. 505. 

(2) 11 Ind. Oas. 164; 14 0. L. J. 598: W 0. W. N. 
S98. 


CALCUTTA HIGH COURT. 

OxviL Appeal No, 24bl of 192s'. 

January 27, 1931 
PsaaSOH INO J/CK, JJ. 

PRIYANATH OHAKRAVARTY 
— AppsLLaNr 
versus 

KALIOHABAN OHAKRAFARTY 
— Rbsponsbnt. 

Civil Procedure Code (Act V of 1908), e. 11 — Juries 
diction of Courts Prior adjudication by Munsif— 
Same property claimed along with others in later suit 
— Valuation of suit — Competency of former Court 
to try subsequent suit — Tests. 

The plaintill sued in the Court of the Subordi- 
nate Judge to recover one-half of certain lands by 
inheritance from U and the other by inheritance 
from S and also by adverse possession. The suit was 
valued at Rs. 2,100. It appeared that as regards the 
claim against S there had been a prior adjudication 
by the Munsif regarding two of the plots which 
were valued at more than Rs. 50 : 

Held, (i) that to decide whether the Munsif Jwas 
entitled to try the later suit, only the value of that 
half which was claimed under the same cause ot 
action, namely inheritance from S, had to be consid- 
ered: [p. 605, col. 1.] 

(it) that from the value of this one-half, viz., 
Rs. 1,050, the value of the two plots (which exceeded 
Rs. 50) must be deducted and the suit would 
therefore, came within the jurisdiction of the 
Munsif and was barred by vm judicata. Drupad 
Chandra Nashkar v. Bindumoyi Dasi (1), followed, 
Shibo Kant v. Baban Kant (2), distinguished, Bhug- 
mmnpati v. H. Forbes (3), referred to. [p. 605, col. 
2 .] 

MessrB. Braja Lai Chakravarty and Hira 
LmI Chakratarty, for the Appellants. 

Messrs. Qopendra Nath Das and Pashupati 
Ghose, for the Respondent. 

Jack, J. — This appeal bM arisen out of 
a suit for possession of certain lands on a 
declaration of the plaintiff’s title thereto 
and for mesne profits. The^ suit was 
dismissed in the Court of first instance on 
the ground of res judicata but was 
decreed in the lower Appellate Court on the 
finding that the suit is not barred by the 
principle of res judicata and that the plaint- 
iff's title to the disputed portion of the land 
in suit was established by adverse posses- 
sion. 

In this appeal it is urged that the suit is 
barred by the principle of res judiea^ and 
that the learned Ofilciating Additional 
District Judge was wrong in holding that 
the euit is not so barred on the ground that 
the Munsif who tried the previous suit was 
not entitled to try the present suit. The 
present suit is valued at Rs. 2,1C0. This 
valuation includes Rs. 500 claimed as mesne 
profits the lands claimed being valued at 
Rs. 1,600. Now it appears that half of the 
lands are claimed by inheritance from Dma 
Oharan, grandson of Raj Narain; whereas 
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the other half is claimed by inheritance 
from Saahi Bhnsan, another grandson of 
Baj Narain and also by adverse possession 
as against his widow. There being different 
causes of action as regards these two halves 
of the lands in suit, in deciding whether the 
Mnnsif was entitled to try the present suit 
we have only to consider that portion which 
is claimed under the same causes of action, 
namely, inheritance from Sasbi Bhusan and 
adverse possession as against his widow. 
A sum of Be. 800 represents the value of the 
lands of this portion and this taken with a 
sum of Bs. 250 which represents the claim 
for mesne profits of these lands makes the 
value of the suit Bs. 1,050. But as regards 
two plots included within this land, namely, 
plots Nos. 148 and 842, the plaintiff's claim 
had already been the subject-matter of the 
previous suit and on the authority of 
Drupad Chandra Naskhar v. Bindumoyi 
Dan (1) these plots should be excluded 
from tne present suit, the previous suit as 
regards these two plots being between the 
same parties and the causes of action 
being the same. These two plots and 
another plot, namely plot No. 119 were 
valued in that suit at Bs. 100 and the value 
of plots Nos. 148 and 842 would be more 
than Bs. 50. Deducting the value of these 
plots from Bs. 1,050 the value of the land in 
suit would come to lees than Bs. 1,000 and 
the suit would therefore come within the 
jurisdiction of the Munsif. In this view the 
Mnnsif who tried the previous suit might 
have also tried the subsequent suit and 
therefore the decision of the previous suit 
was res judicata as regards the present suit. 

The case of Shibo Kant v Baban Kant (2) 
on which the lower Appellate Court relies 
in holding that the two plots should not be 
excluded from the present suit is disting* 
uishable inasmuch as that suit was held, 
not on valuation but on other grounds, to be 
beyond the Munsit's jurisdiction, and there 
the plaintiff in the second suit was a defend* 
ant in the first suit while in this case the 
plaintiff in both suits was the same person. 
In that case also the decision that the land 
should not be excluded was made under 
peculiar circumstances: the learned Judge 
states that he might have omitted the land 
which was the subject-matter of action 
before the Munsif and it might be argued 
that it was not land that the plaintiff was 
entitled to claim. But this argument was 
not of sufiScient force to induce him to ex- 

(1) 97 Ind. 0»8. 209; A. I. R. 192$ Oal. 1053; 43 0. 

h. K. 606. 

(2) 3i 0.353; 12 0. W.N 359. 
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tend the principles of the decision in 
Bhugwanpali v. H Forbes (3) to a case the 
facts of which differed so essentially. I 
think therefore that the lower Appellate 
Court was wrong in not accepting the 
decision of the case reported as Drupad 
Chandra v. Bindumoyi Da8i{l) and in not 
excluding these plots in the calculation of 
the value of the present suit. In the 
previous suit it was decided that Debnath 
defendant No. 9 is a first cousin of Sashi 
Bhusan and the owner of the two annas 
share which the plaintiff has claimed by 
inheritance from Sashi Bhusan. The con* 
testing defendant No. 4 claims by purchase 
from Debnath. 

It was decided in that suit on the question 
of adverse possession that the adverse 
possession of the plaintiff Kali Charan began 
only from the date of the death of the 
widow of Sashi Bhusan which cccurred 
within 12 years of the suit, namely, in 1318. 
This decision as regards adverse possession 
is also res judicata in the present suit. 

Another point raised is that as regards 
the remaining share of the lands in suit 
claimed by inheritance from Oange Jiban 
the plaintiff’s title was not disputed. On 
this point the lower Appellate Court has 
found in favour of the defendants inasmuch 
as defendant No. 4 states in his evidence 
that he is in possession of two annaa 17^ 
gandas share by virtue of his purchase, that 
share being included in the purchase deed. 
Sashi had only two annas share so that a 
portion of the plaintiff's share was claimed 
bv defendants. In the plaint also the 
plaintiff stated that the defendants were 
obstructing the realization of rent from the 
tenants holding at a money rent in respect 
of schedule ka\2) share. On this point the 
lower Appellate Court seems to be correct. 
The plaintiff had cause of action also as 
regards this portion of the claim. But his 
claim by inheritance and adverse possession 
of the land of schedule ka (1) of the plaint 
must fail on the ground of res judicata. 

The result is that the decree of the Court 
of Appeal below as regards the land of sche- 
dule ka (1) of the plaint is set aside and this 
portion of the claim is dismissed. The 
plaintiff's suit is decreed as regards the 
lands of schedule ka (2) of the plaint. He will 
get half his costs throughout with interest 
at the rate of six per cent, per annum and 
his possession of the lands described in sche 
dole ka (2) of the plaint will be confirmed. 
Pearson^ J.— I agree. 

k. Decree modified. 

(3) 22 0, 78;SaW.N.463. 
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CALCUTTA HIGH COURT. 

Civil Appeal No. 2277 oi 1929, 

June 9, 1931. 

SOBBAWABDT AND O&iHAIf, JJ. 

GOSTA BEHARI PRAM ANIK ind otbbeb 
— DbFBNDANTS — APPBLL iNTS 
V€>T8tL8 

NAWAB BAHADUR op MURSHIDABAd 
— Plaintiff— Rbspondbnt. 

Bengal Tenancy Act {V II I of 1885)^8, 109— -Whe- 
ther retrospective '-Applicability to pending suits — 
Interpretation of Statutes— Retrospective effect — 
Right of suitf whether vested right. 

Section 109, Bengal Tenancy Act, does not relate 
to a mere matter of procedure but confers a sub- 
■tantive right and the amendment introduced to 
the said section by Act IV of 1928, has no restros- 
pective operation. The amended section is not there- 
fore applicable to suits instituted before the amendment 
•ame into force. Puma Chandra v. Narendra Nath 
(1), Raja Rishee Case Law v. Satish Chandra Pal 

g i), Sardar AH v. Dalimuddin (3), Delhi Cloth db 
eneral Mills Co, Limited v. Income-tax Commis- 
sioner Delhi (4) and Colonial Sugar Refining Co, 
Ltd, T. Iruing (5), referred to. 

Appeal agaioBt the appellate decree of the 
Dietrict Judge, Murshidahad, dated the 21et 
March 1929. 

Mr. Goptndra Nath Das, for the Appel* 
lants. 

Mr. Suresh Chandra Mukherji, for the 
ReepondePt. 

Buhrawardy, J — The only question 
of importance to be determined in this case 
is whether s. 109, Bengal Tenancy Act, 
before its amendment bars the plaintiff’s 
suit or whether the section as amended in 
1928 has retrospectively removed the bar. 
There were other questions raised, such as 
limitation, which have all been decided in 
favour of the plaintiff by the Court of appeal 
below. The trial Court found two main 
issues against the plaintiff and held that the 
suit was barred by limitation and also by 
the operation of s, 109 before its amend- 
ment. 

The suit was instituted on 14th April 
1927. The decision of the first Court was 
pronounced on 16th April 1928, The am- 
ended Bengal Tenancy Act came into force 
on 21st February 1929 and the judgment of 
thellower Appellate Court was delivered on 
2l8t March 1929, that is, after the new Act 
came into operation. The decision of the 
trial Court was undoubtedly correct accord- 
ing to the law as it stood at the date it was 
pronounced. The learned District Judge is 
of opinion that as s. 1U9 which relates to a 
matter of procedure only has since been 
amended, the law as it stood when he gave 
his decision should apply. 

It appears that the defendant was recdrd- 
ed in the Record of Rights as a tenant under < 


the plaintiff and his tenancy was recorded as 
“no rent paid, liable to assessment of rent.” 
In 1918 the plaintiff applied under s. 105, 
Bengal Tenancy Act, for settlement of fair 
and equitable rent payable by the defendant 
in respect of the land held by him. Soon 
after he withdrew the application with 
liberty to bring a fresh suit. On these facts 
the trial Court on the authority of the Full 
Bench decision in Puma Chandra v, Nar- 
endra Nath (1) and also the decision of the 
Privy Council in Raja Rishee Case Law 
V, Satish Chandra Pal (2), held that the 
present suit could not be maintained. The 
learned District Judge on appeal holds that 
s. 109 relates to a matter of procedure only, 
and according to the well-known canon of 
interpretation of statute relating to pro- 
cedure only, applies to all prcceedingd 
pending at the time when it comes into 
force. Section 109 as amended by the Act 
of 1928 entitles the landlord to maintain a 
suit in the ordinary Civil Court even if his 
application under s. 105 has failed provided 
it has not been decided on the merits. The 
learned Judge admits that if the new law 
has no retrospective effect or does not epply 
to pending proceedings he is bound to 
follow the Full Bench decision. But he_ is 
of opinion that though the amended section 
does not say that it will function retrospec- 
tively there can be no objection to allowing 
this point of procedure to be decided by the 
new law. In my judgment this view of the 
law is not correct It is not necessary to go 
in detail into the rule of interpretation of 
Statutes relating to the matter in issue 
which is to be found in Maxwell’s Interpre- 
tation of Statutes, Edn. 7, pages 192 and 197. 

The mutter hat been fully threshed out 
in the Special Bench decision in6'ardar Ali 
V. Dalimuddin (3). There the question was 
whether the amended Letters Patent, which 
took away the right of appeal from the 
judgment of a single Judge of this Court 
except with the pet mission of the Judge 
had retrospective effect and should be appli- 
ed to suits instituted before the amendment 
of the Letters Patent It was held that the 
law applicable with regard to the right of 
appeal was the law which was in force at 
the time when the suit was instituted. But 
it may be argued in this case that the posi- 
tion here is just the reverse. At the time 

(1) 88 lad. Oss. 637; A. I. R. 1925 Oal. 845; 52 0. 894; 

41 0. L. J. 456; 29 0. W. N. 755. 

(2) 116 Ind. Oas. 396; A. I E. 1929 P. 0. 134; 56 

I, A. 179; 57 0. 118; 33 0. W.N 705; 57 M. L. J. 43; 

30 L. W. 279; 10 P. L. T. 871 (P.O.). 

(3) 113 Ind. Oas. 49; A. I. R. 1928 Oal. 640; 56 

J. 512; 48 0. L. J. 150; 22 0. W. N. lllO (8. B.). 
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when the present suit was instituted the 
plaintiff had no right to briug a civil suit; 
but when the matter came up for considera- 
tion before the lower Appellate Court he 
bad been given such a right by change in 
the law. Such a question too is covered by 
the decision of the Judicial Committee in 
Delhi Cloth and General Mills Co. Ltd. v. 
Income tax Commissioner, Delhi (4), where 
no right of appeal to His Majesty in Council 
existed under s. 66, Income-Tax Act, when 
the proceedings were instituted, but such 
right of appeal to England was given by 
subsequent amendment of the Income Tax 
Act. The Judicial Committee relying upon 
the decision in the case of the Colonial 
Sugar Refining Co. Ltd. v Irvin (5), held 
that the right of appeal is a substantive 
right and if it is given or taken away by 
subsequent amendment of the law the law 
as it stood at the initiation of the proceed- 
ings will apply. 

The question therefore that falls for 
consideration is whether the provision of s. 
109, Bengal Tenancy Act as it stood before 
its amendment related to procedure only or 
conferred in certain circumstances a sub- 
stantive right to the other party. There 
seems hardly room for doubt that s. 109 
did not merely lay down the procedure but 
by taking away the ordinary right of suit of 
the plaintiff conferred a very valuable 
right on the defendant in some cases. The 
immunity from a civil suit thus gained by 
the defendant is a substantive right inas- 
much as it enabled him to hold the prop- 
erty in the right mentioned in the Record 
of Rights without further litigation. In 
essence it is'difficult to distinguish such a 
right from a right of appeal. If no right of 
appeal is given by Statute at the date of the 
suit the successful party acquires a certain 
right under the decision of the suit which 
is not open to challenge in appeal. In a 
case under s. 109 of the old Act where an 
application is made and withdrawn the de- 
fendant obtains the right to hold the prop- 
erty as recorded in the Record of Rights 
without further risk of litigation. I accord- 
ingly hold that the right which the defend- 
ant in this case obtained under s. i09 of the 
old Act is a substantive right which cannot 
be affected except by express words, by 
subsequent alteration of the law. This 
view seems to be in accordance with s. 8 

U) 106 Ind. Oas. 156; A. I. R. 1927 P. 0. 242; 54 I. 
A. 421; 4 O. W. N. 1053; 8 P. L. T. 791; 25 A. L. J. 
964- S3 M. L. J. 819; 47 0. L. J. 1; 30 Bom. L. R. 60; 
L L. T. 40 Lah. 1; 32 O. W. N. 237; 29 P. L. R. 37; 
(1928) M. W. N. 25; 27 L. W. 179; 9 L. 284. 

(5) (1905) A. 0. 369; 74 L. J. P. 0. 77: 92 L. T. 738; 

T. L. R. 813. 
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(a). General Glauses Act ^ of 1897 and s. 6 
(o), Bengal General Clauses Act, 1896. The 
result is no doubt unfortunate and the 
plaintiff is not so much to blame for it as 
the conflicting decision of this Court on the 
question, but the result is inevitable and 
the only relief I can give to the plaintiff in 
this suitisnot to allow any costs to the de- 
fendant. 

In the result the appeal is allowed. The 
judgnaent and decree of the lower Appellate 

on rt are set aside and those of the Court 
of first instance restored. 

Each party to bear its own costs through- 
out. 

Graham^ J.— I agree. In my judgment 
8. J09, Bengal Tenancy Act, as it stood 
before the amendment of 1928, was applic- 
able to the case and operated as a bar to the 
present suit. I am also of opinion that the 
learned District Judge erred in holdingthat 
the matter related to one of procedure only. 

A. Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Appeal No. 786 of 1929. 

February 3, 1931. 

Miitbb, j. 

DIGAMBAR DAB and oTasss — Plaintipps 

— APPatLANTS 
VCTStiS 

BEPIN BEHARI RAI anp othbbs- 
Dbfbndants— Rbjpondbnts. 

Lease ^Duration — Lease for residential pur^poses* 
whether terminates on death of lessee. 

Where a lease is givea for resideatial purposes, ia 
the absence of an intention to the contrary, the 
leasehold interest must be regarded as heritable and 
the lease does not terminate on the death of the 
lessee. Kisorilal Roy v. Kishna Kamini (1) and 
arilal Singha r. Rapa Manjari Barman (2), refer-* 
red to. [p. 608, col. 1.] 

Appeal agaiuBtthe appellate decree of the 
District Judge, Khulna, dated the 29th 
September 1928. 

Mr. Bijan Kumar Mukherji (with him Mr. 
Rajendra Nath Das), for the Appellants. 

Mr. Brojo Lai Chakravarti (with him 
Messrs. Hemendra Chandra Sen, Jitendra 
Nath Roy and Nakuleswar Some), for the 
Respondents. 

Judsmeat— This appeal is on behalf 
of the plaintiffs and arises out of a salt in 
ejectment. The plaintiffs’ case is that they 
have got a raiyati interest in the lands in 
dispute; that the father of Radha Nath 
Sardar held it as an under raiyat under the 
plaintiffs and that he Radha Nath, died in 
A^win i326 B. S. It is also said that the 
huts which were on the land fell down in 
the cyclone in the year 1326 B. S. and that 
as the xuxdex-raiyati interest of Radha 
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Nath is not heritable under the law, defend- 
ant No. 8 has no right to retain poseeaeion 
of the same. The plaintiffs have, therefore, 
acquired right to enter into possession. 
The plaintiM went to take possession of the 
land in Baisak 1330 B. 8, when they were 
resisted not only by defendant No. 8 but 
by defendants Nos. 1 to 7. Hence the 
present suit. Defendants Nos. 1, 2 and 8 
filed separate written statements, that is, 
defendants. Nos land 2 filed one written 
statement and defendant No 8 filed another. 
The defence of defendant No. 8 is substan- 
tially this that \he land in dispute formed 
the homestead of Radha Nath and that as 
R ti dha Nath is a raiyat of village Sarai 
where the lands in dispute are situate 
with respect to other lands he has acquired 
the right to resist eviction having regard 
to the provisions of s 192, Bengal Tenancy 
Act. It is further said that having regard 
to the terms of the lease by which this 
tenancy was created defendant No. 8 cer- 
tainly had a heritable interest in the disput- 
ed land and consequently the suit must 
fail. Defendants Nos. I and 2 by their 
separate written defence raised the eame 
contention. The Munaif accepted the 
defendants' defence so far as it was based 
under the provisions of s. 182 Bengal 
Tenancy Act. He also accepted the other 
defences that under the terms of the in- 
strument under which the tenancy is held 
it was heritable. In this view the Muneif 
dismissed the plaintifls* suit. 

Against this decision an appeal was 
taken to the Court of the District Judge 
of Khulna The learned District Judge 
agreed with the Munsif on the question 
that the tenancy was heritable and that it 
was governed by the provisions of the 
Transfer of Property Act, but disagreed 
with the Munsif on the question namely, 
that the defendant was not entitled to fall 
back on the provisions of s. 182, Bengal 
Tenancy Act seeing that on the evidence 
the District Judge was not satisfied that 
defendant No. 8 held some other lands in 
village Sarai as a raiyat or in other words, 
that it was not established to his satisfaction 
that Radha Nath was a settled raiyat of 
of the village with referencs to the other 
lands in the village Sarai. 

Against the decision of the District Judge 
affirming that of the Munsif the present 
appeal has been brought and it has been 
contended by Dr. Mukherjee who appears 
for the appellant that from the terms of the 
Mabuiiyat it would appear that the lease 
was given to Radha Nath and in the absence 


of any term in the instrument it must be 
regarded that it enured during the lifetime 
of Radha Nath and that with the death of 
Radha Nath the kabuliyat spent its force. 
Consequently the plaintiff was entitled to 
recover poBsession. The terms of the lease 
are set forth in eubstance in the judgment 
of the learned District Judge at page 10 of 
the paper book. Therefrom it will appear 
that the lease was given for residential pur- 
poses. Tnat being so it appears on the 
authorities which have been relied on by 
the District Judge and which have also 
been cited by Mr. Brojo Lai Ohakrabarty 
for the respondent before me that in the 
absence of an intention to the contrary 
the lease-hold interest must be regarded 
as heritable. Reference may be made in 
this connexion to the decision in the cases 
of Kinrilal Roy v. Kishna Kamini (1) and 
Harilai Singha v. Rupa Tliianjari Barman 
(2). These cases which have been placed 
before me undoubtedly support the con- 
tention of the respondents and also sup- 
port the view taken by the learned District 
Judge in this behalf. The appeal therefore 
should fail on this ground. It has been 
argued for the respondent that this Court 
should not rest its decision on the other 
finding which has been arrived at by the 
District Judge with reference to the ap- 
plicability of s 182, Bengal Tenancy Act. 
I am unable to agree with this contention. 
The learned District Judge has analyzed 
the evidence and he has come to the con- 
clusion on the findings that he is not 
satisfied that Radha Nath or his successor 
held as a raiyat under the Malik Nur 
Mahmud. He has considered the evidence 
of the plaintiff and also the evidence of 
D. W. 6 and has come to the conclusion 
on the question of fact as to whether the 
raiyati interest of {Kadbanath under Nur 
Mahmud has been established or not. He 
has found that all that appears from the 
evidence is that Radha Nath had a karaa 
right in the land and the witness who 
speaks about the karaa right meant a 
right held under a kaimi right. The 
dakhilaa are also not conclusive on this 
question. In these circumstances I think 
that the decision cannot be rested only on 
the ground that the interest of Radha Nath 
was heritable. 

The result is that the appeal fails and 
must be dismissed with costs. 

A. Appeal dismitaed. 

(1) 5Ind. Ou.500; 37 0. 377; 11 0. L. J. 401- 

(2) Id lacUOas. 137; 17 0. L. J. 459. 
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ALLAHABAD HIGH COURT. 
PULL BENCH. 

Civil ReviBion No. 359 of 1929. 

July 9, 1931. 

SuLAIMiN, AoTO. 0. J., BoVdAND 

Mukbbji, JJ. 

RAM BHAR08E— Appuoant 

I CT8US 

GANG A 8 1 NGH— Opposite Party. 

Provincial Small Cause Courts Act {IX of 1887), a 17 
— Application for setting aside ex parte decree 
accompanied hy security —Co art not directing particular 
kind of security but issuing notice to other party— Ap^ 
plication valid— Civil Procedure Code (Act V of 
1908), JJ. V, r. 20 — 'Duly served' meaning of — Substitute 
ed service, defendant's right to challenge propriety of — 
Limitation- Limitation Act {IX of 1908), SchJ, Art. 16L 
Where a person against whom an ex pirte decree 
has been passed by a Court of Small Causes, without 
formally applying for the court’s direction as to the 
nature of security to be furnished applies to such 
court for setting aside the ex parte decree and fur- 
nishes security with it and the court directs a notice 
to issue to the other party the court must be taken to 
hart directed the applicant to furnish security of the 
kind actuallv furnished by him. [p. 612, cols. 1 & 2.] 
The provisions of s, 17, Provincial Small Cause 
Courts Act, are not merely directory but imperative 
and mandatory, [p. 6l5, col, 1.] 

The rule that substituted service is to be taken to 
be as effectual as personal service only means that the 
court hearing the case may proceed with the suit 
as if the summons had been personally served on 
the defendant. Therefore, when an order for substi- 
tuted service is made by a court on the representa- 
tion of plaintiff, it is open to the defendant when 
he makes an application for setting aside ex parte 
decree to challenge the propriety of the order and 
to show thit the method employed was not calculated 
tn effect the purpose, namely of informing the defend- 
ant of the institution of the suit If the court having 
regard to all the circumstances of the case comes to 
the conclusion that there was no due service, limitation 
would be computed from the date of applicant’s know- 
ledge of the decree, [ibid ] 

Oivil Revision against: a decree of the 
Muneif of Kanauj, at Farrukhabad, dated 
the l9th October, i929. 

On 2Sth April 1931, Bajpai, J., made the 
following 

Ordep of Reference to a Full 
Bench. — This is an application in revision 
against an order of a Small Oauee Court 
Judge, dated the 19th of October, 1929, 
restoring a case which was decreed ex 
■parte. 

The order of the court below against 
which this revision is directed has not 
been placed upon my paper-book, and 1 
direct that a copy of the said order should 
be placed upon the paper-book. 

It appears that on the 31et of July an 
ex parte decree was passed against the de- 
fendant. Attempts had been made to 
effect personal service, but they were evi- 
dently infructuous, and in the last instance 
service by publication in a local newspaper 
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was ordered. Some time in 1929 the de- 
fendant applied to the court below for 
setting aside the ex parte decree on the 
ground that he bad no notice whatsoever 
of the suit, and he came to know of the 
decree only four days back when execu- 
tion was levied The application was ac- 
companied by an affidavit and by a surety 
bond. On the 1 9th of October, 1929, when 
this application came for hearing, the 
learned Judge of the court below was of 
the opinion that the security was euffic.ient 
for the decretal amount and that 
the ends of juBtice required that the case 
should be diepcsed of on the merits. As I 
said in the beginning, the present appli- 
cation in revision is directed against this 
order, and the points raised are that the 
provisions of s. 17 of the Small Oause 
Courts Act have not been satisfied and that 
lubstituted service in law being sufficient 
eeivice, the learned Judge had no juris- 
diction after three years to set aside the 
decree These two pcints have been de- 
veloped in argument before me. It is 
stated that it is necessary to obtain the 
direction of the Small Oause Court Judge 
before filing a eecurity bond as to whe- 
ther such a security bond would be accept- 
ed or not, and a failure to obtain such a 
direction is fatal to the application for 
setting aside the ex parte decree, and in 
support of that contention the case of 
Jhabboo Misir v. Hawaldar Tewari (1) is 
cited before me. The learned Judges, who 
decided that case, although they are not 
agreed on all the points, are undoubtedly 
agreed upon one thing, viz., that when 
anything but cash deposit is sought to bq 
put in, the direction of the court must be 
obtained previously, and Mr, J ustice 
NiamatUllah at the end of his judgment 
says that an omiesion to obtain such direc- 
tion is fatal to the success of the applica- 
tion. Upon the basis of this observation it 
is argued before me that inasmuch m there 
was no application for any such direction 
before the eecurity bond was filed, the 
court below had absolutely no jurisdiction 
to set aside the ex parte decree. On the 
other hand, it is argued by the opposite 
party that failure to obtain such a direc- 
tion does not necessarily oust the juris- 
diction of the court, but the applicant 
takes the risk of having his application dis- 
missed on that ground alone, but if the 
court is not prepared to take that strin-, 
gent step and considers the security suffi- 

(1) 122 Ind. Oa®. 658; (1929) A. L. J. 1273; A. L K. 
1929 All. 810; lad. Rul. (1930) AU. 285; 52 A. 158. 
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cient, the court haa still the jurisdiction 
to entertain the application, I am inclin- 
ed to agree with the latter view. It is 
desirable that the court’s direction should 
be obtained by a separate application, but 
if it has not been done and if the other 
provisions of s. 17 have been complied 
with, then the court’s jurisdiction to pro- 
ceed with the application is not ousted, 
and I do not think that the learned Judges, 
who decided the above mentioned case, 
have gone to the extent to which the 
Oounsel for the applicant says they have 
gone.^ As to the other qiiestion, that the 
substituted service must be deemed to be 
sufficient. I am in Rome difficulty by reason 
of the indefinite finding of the court be- 
low. The learned Judge says: “Applica- 
tion supported by affidavit. R^^asors suffi- 
cient.” This would mean that the court 
below was satisfied with the reasons given 
by the defendant and was of the opinion 
that the case should be restored. He later 
on says: “Service on applicant was effected 
(sic) by publication ” He does not say 
whether he deems a :ch service ao due ser- 
vie*'-, but the trend of liia order shows that 
he did not consider it. as sufficient. He, 
however, makes the dehmdant pay Rs 5 
as costs to the plaintiff which goes to show 
that the defendant was to blame, and the 
learned Counsel for the plaintiff argues 
that this shows that tiie learned Judge of 
the court below considered the service to 
be not invalid. There is some force in 
his argument. Both these points (especial- 
ly the first one) raise questions of some 
importance, and I think it desirable that 
they should be decided by a Bench of two 
Judges. 

I, therefore, direct that the case be laid 
before a Bench of two Judges. 

Mr. B. Malik, for the Applicant. 

Mr. A, P. Bagchi, for the Opposite Party. 

Opinion. 

MukOPji, J. — This reference to the Full 
Bench has arisen out of an application 
made by Qanga Singh, the opposite party 
to this revision, to set aside an ex parte 
decree made against him on 30th July, 
1926, in favour of the applicant before us, 
Ram Bharose. 

The application filed on 22nd August, 
1929, for setting aside the ex parte decree, 
which had been made by a Munsif exercis- 
ing the powers of a Judge, Small Cause 
Court, in his Small Cause Court jurisdic- 
tion, was accompanied with a security 
bond furnished by one Sadho* Singh for 
the sum of Rs. 17J, which was large enough 
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to cover the decretal amount. The Judge 
before whom the application was made 
directed a notice to issue to the plaintiff, 
R%m Bharose, on the same day that the 
application was made. The application 
was beard on 19th October, 1929, and was 
allowed, subject to payment of Rs. 5 costs 
to the plaintiff. 

The petition of revision came before a 
learned single Judge of this Court. He 
referred it to a Bench of two Judges, and 
the learned Judges before whom the matter 
came eventually referred the case to a Full 
Bench, in order that the law on two points 
might be settled. 

rhese two points are, (1) relatiug to the 
effect of substituted service on an appli- 
cant for setting aside an ex parte decree, 
and, (2), what are the rules that a defendant 
ia an ex parte Small Cause Court decree 
against him must comply with, in order to 
be able to have the ex parte decree set aside. 

It appears that when some attempt had 
been made to serve Qanga Singh with a 
summons of the suit, the plaintiff applied 
that a substituted service should be effect- 
ed 88 against him. This was done, and the 
sei vice having been effected, the ex parte 
decree was made. 

It has been urged on behalf of the appli- 
cant before us (the plaintiff) that under 
Art. 164 of Soh. 1 of the Limitation Act, 30 
days are allowed for making an application 
by a defendant for setting aside an ex parte 
decree, and two dates are furnished from 
which this period of 30 days runs. These 
periods are, (1), the date of the decree, 
and, in certain other circumstances, (2) 
the date of the knowledge of the appli- 
cant of the decree. The circumstances 
in which the second date is the starting 
point is “Where the summons was not duly 
served.” it is further argued that under 
O. V, r. 20, sub r. (3) of the Civil Procedure 
Code, “service substituted by order of” the 
court shall be as effectual as if it had been 
made tu the defendant personally”, and, 
therefore, where substituted service has 
been ordered and effected, according to the 
directions of the court, there is due service 
of the summons within the meaning of 
Art 164 of the Limitation Act, and the ap- 
plication for setting aside the decree must 
be made within 30 days of the decree. 

I am unable to accept this argument. 
The object of iEsuing a summons is to in- 
form the party, against whom a suit has 
been instituted, of the fact that there is a 
suit against him, and if he so chooses he 
may oome and defend it. if that be the 
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object of a sammons and if, for no fault of 
hie owD, a defendaat was never put iu a 
position to know that a suit had been insti- 
tuted against him, whatever steps may 
have been taken for serving the summons 
on him, these steps can never be accepted 
as amounting to '‘due service”. When an 
order for substituted service is made by a 
court, on the representation of a plaintiff, 
only one side is present before the court 
and it acts on the representation of one 
party. Obviously it should be open to the 
defendant, when he appears, to show that 
the method employed was not calculated to 
effect the purpose, which the court had in 
view, namely, informing the defendant of 
the institution of the suit. If this is so, 
the court has to consider, in view of all the 
circumstances of the case, for example, 
the place where the defendant was when 
the summons was issued to him, where and 
how the summons was served, and so on, iu 
order to see whether there was due service. 
For example, if a man has gone to Burma 
to earn a living and he has relations at 
home with whom he is in constant touch, 
and the summons is served on the defend- 
ant by affixation of a copy of it on the outer 
door of his house, it may be open to the 
couri) to infer that the service was good, it 
bsing expected that the defendant’s close 
relations, living jointly with him, in the 
same house, would inform him of the case. 
Again, where it is found that the defend- 
ant knew that a suit was likely to come and.in 
order that a summons may not be served on 
him, he leaves the place, it may be open to 
the court to hold that there was due service 
by substitution. On the other hand, if the de- 
fendant went, say, to Burma to earn a liv- 
ing and left nooneat home, which remained 
vacant, and at the instance of the plaintiff a 
substituted service was ordered by publica- 
tion of the fact of the institution of the suit 
in a paper published, say, at Aligarh, where 
the suit was instituted, the court would bs 
in a position to hold that there was no due 
service. 

The rule that substituted service is to be 
taken as effectual as personal service only 
means that the court hearing the case may 
proceed with the suit as if the summons 
had been personally served on the defend- 
ant. 

The result is that, in my opinion, whether 
there has been ‘due service’ or not is to be 
considered by the court to which an appli- 
cation has been made for setting aside an 
ex parte decree, having regard to all the 
eiroumstances of the case as described 
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above. If the conclusion is that there was 
due service, then, if the applicant has not 
come within 3U days of the decree, he is 
barred by time. If the conclusion is that 
there was no due service, the limitation 
would be computed from the date of the 
applicant's knowledge of the decree. The 
mere fact that a substituted service had 
been ordered is immaterial by itself. 

In this particular case before us the court 
was satisfied, on the affidavit furnished on 
behalf of the applicant, that there was no 
proper service and the ex parte decree 
should be set aside. It is true that the 
Judge, Small Cause Court, do'^s not give 
his reasons in detail; but that is because 
his orders are final, subject to the High 
Court’s power of interference in revision, 
and the learned Judge was not bound to 
give reasons in extenso for his opinion. 1 
would hold that the application was within 
time. 

Now I come to consider the seesnd point. 
On a plain reading of s. 17 of the Provincial 
Small Cause Courts Act the applicant for the 
setting aside of a judgment has to do these 
things To start with, he ought to apply 
to the court to which he proposes to make 
an application to tell him what kind of se- 
curity, in the circumstances detailed in the 
applicant’s application, the court would re* 
quire of him to furnish. Usually the court 
would ask for a cash security, but it may be 
satisfied on the applicant's representation that 
a cash security may be dispensed with. In 
rare cases, as iu the illustration given by 
me in my judgment in Jhabboo Miari'a caae 
(1) cited below, the court may refuse to take 
a cash security and may insist on other kind 
of security being taken and may insist on 
the moveable property in dispute being itself 
produced. When the court gives its direction, 
namely, whether the applicant is to furnish 
cash security or is to give some other kind 
of security, the applicant should present 
his application for setting aside the decree, 
together with the security demanded. Then 
his duties are over.The security filed will then 
be scrutinised by the court, and the court 
shall see whether the security is to its sa- 
tisfaction. Then presumably, a notice 
would go to the plaintiff to show cause why 
the decree should not be set aside. This 
was also the view which 1 took in the case 
of Jhabboo Miair v. Hawaldar Tewari jl). 

Although the rule (s. 17, Small Oause 
Courts Act) requires that the security is to 
be furnished at the time of presenting an 
application for setting aside an ex parte 
decree it has been held in this court in 
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Ramehandra Da» y. Durga Prasad 
(2) that the eeourity may be furniehed even 
after the application has been made, pro- 
vided the Bccurity is forthcoming within 
the period of 30 days of limitation. To 
this decision I was a party. This view 
was taken by other High Courts also, fiee 
y. M. Assart v. M. B. Rahim (3), Jneu Muchi 
V. Budhiram Muchi (4) and Narain v Pu~ 
dan (5)] The reason of this decision is that 
the previously made application may be 
taken as made on the date on which the 
aecurity was furnished, as the period of 
limitation has not yet expired, and it would 
be a mere formality which may be safely dis- 
pensed with, to direct the applicant to 
file a fresh application on the day 
when he furniebes the security. Having 
regard to the principle of these deci- 
eions, it has been urged that the giving 
of directions by the court, as required by 
B. 17 of the Small Cause Courts Act, may 
also be postponed to any time within 30 
days of the period of limitation allowed 
by Art. 164 of the Limitation Act. I think 
this contention is correct. 

Where an applicant, without formally ap- 
plying for the court's direction, mskes an 
application for setting aside an ex parte 
decree and furnishes security with it, and 
the court directs a notice to issue to the 
other side, it must be taken the court is 
cognisant of the fact that the applicant has 
furnished security as required by s. 17 of 
the Small Cause Courts Act. The order that 
notice should issue may be taken as an 
approval by the court of the security 
furniehed, and in the circumstances dis- 
closed by the applicant in his application 
and afSdavit (if any). We may also take 
it that, the court, by implication, gave the 
applicant a direction that he should furnish 
security of the kind actually furnished by 
him. This is not a mere attempt to get over 
what may be believed to be rather hard 
directions of the law. If the court, instead of 
issuing a notice in the case just mentioned, 
rejects this application because its direction 
has not been obtained, and if limitation has 
not already expired it would be open to the 
applicant to make a fresh application and 
to furnish such security as the court may 
direct, A party cannot suffer by the act of 

(8) 128 Ind. Cai. 765; A. I. R. 1930 AU. 830; (1931) A. 
li.J. 7. 

(3) 55 Ind. Oa«.977; 43 M. 579; 11 L. W. 543; 38 U. 
L.J.539: 28 M. L.T.17; (1920) M. W. N. 375; 27 M. 
L. T. 273 (F. B.). 

(4) 32 0. 339; 1 0. L, J. 43. ' 

(I) 122 Ind. Oae. 328; 5 Luck. 294; 6 O. W. N. 1014; 

1. S. UW Oudh 1; Ind. Bui. (1931) Oudh 104. 


a court and, therefore, we must accept the 
position that the court has given the 
direction, according to law, to the furnishing 
of the security actually furnished, where 
the court instead of rejecting the appli- 
cation of the defendant directs that a notice 
should issue. 

Where the court rejects the application 
because its direction has not been obtained 
or because it considers that the kind of 
security furnished is not to its mind, and, 
if in the meantime limitation has expired, 
the applicant has no remedy. By not com- 
plying with the role of the law he took a 
risk and he has nothing to complain of. 

The court may and should always ex 
ercise its inherent powers to set wrongs com- 
mitted by itself right, and if, forthefault 
of the court, directions are not given at the 
right time, it will see that a party does not 
suffer. 

The conclusion that I arrive at, therefore, 
is that the proper course is for a party to 
make an application to the court to obtain 
its directions as to the nature of the security, 
and then to apply with the security of the 
nature directed by the court for setting 
aside the ex parte decree. The security 
furniehed must comply with the directions 
of the court, and the court will see that 
the security is to its satisfaction, i. e., suffi- 
cient. But where the court accepts a 
security without question and directs a 
notice to issue, it by necessary implication 
gives a direction that the security should be 
of the nature directed by it and that the 
security furnished is sufficient to its mind. 

Applying this rule to the present case be- 
fore me, the procedure adopted by the def- 
endant is within the law. 

In the result I would dismiss the appli- 
cation in revision. 

Boys, J — This application under 
s, llo of the Code of Civil Proce- 
dure was referred by the Single Judge, 
before whom it first came, ton Bench of two 
Judges, and at their request it has been 
referred by the direction of the Acting Chief 
Justice to the present Pull Bench. There 
are two questions for consideration; the 
first dealing with the proviso clause to 
B. 17 of the Provincial Small Cause Courts 
Act; and the second with the words "duly 
served” in Art. 164 of the Limitation Act. 

The facts are simple. The present 
applicant Ram Bharose, filed a suit in the 
Court of Small Causes against the present 
opposite party, Ganga Singh. After an 
endeavour to serve notice personally on 
Ganga Singh, and notice by registered 



1932 BiK BKAB08B V. BANOA 8IMSH. 613 


poet, had as alleged, failed, the court upon 
the application of Bam Bharose, directed 
substituted ssrvice, not in the manner pro- 
vided in the earlier portion of O. V, r. 20 but 
by publication in a local newspaper, and 
(«tc) by a further effort to serve the sum- 
mons by a peon of the court. There is 
material even on the present record to show 
that the notice was published in a paper as 
directed. There is nothing to show whe- 
ther or not any endeavour was made to 
serve the notice personally or otherwiee by 
a peon, or if, such effort was made, what 
was the result. The incident is five years’ 
old, and it would appear that many of the 
papers have been weeded out. 

On July Slst, 1926, the applicant got a 
decree ex parte. On 22nd August, 1929, 
i e , rather more than three years later, 
Oanga Singh came into the Court of Small 
Causes with an application under s. 17 of 
the Provincial Small Oauses Courts Act 
asking for an order to set aside the decree. 
This application was supported by an 
afiddavit of Ran jit, the brother of Qanga 
Singh, which briefly stated that he and his 
brother had only learnt of the decree four 
days previously. Further a bond executed 
by one Sadho Singh as surety for the pay- 
ment of the decree, if eventually it was 
maintained, was also filed. The court on 
that same day, August 22Qd, ordered notice 
to issue. Nothing further occurred until 
19th October, 1929, when the court set 
aside the decree on payment by Qanga 
Singh of Rs. 5 costs. From this order 
Ram Bharose has come up in revision. 

The points urged by Mr. Malik on his 
behalf are two-fold. He contends that the 
direction of the court referred to in the 
last five lines of the proviso to s. 17 should 
have been taken before security was 
furnished, and that no direction was 
in fact given within 30 days of the decree, 
and, therefore, the subsequent order wrs 
invalid. Secondly, he was contended that 
Oanga Singh did not in his application 
under s. 17, or in his affidavit, challenge 
the power of the court to order substitut- 
ed service, nor challenged the details of 
that order or the facts relating to its execu- 
tion; nor did the Judge suo motu consider 
the existence of any such defects and there- 
fore the service must be regarded as good, 
and therefore the application was barred 
by limitation These objections on behalf 
of the applicant Ram Bharose are not as 
stated in the memorandum of appeal but 
as dictated by hie Oounsel in response to a 
question of the^ court at the conclusion of 


the argument. In substance they amount 
to this that the literal directions contained 
in the proviso to s. 17 were not complied 
with by Qanga Singh, and that the notice 
on him must [be taken to have been duly 
served. At this point the immense 
amount of trouble taken by Mr. Malik 
with the case may receive full recognition. 

He has placed before us a very large 
number of oases, particularly in reference 
to the first point. It is not, however, neces- 
sary to enter into a detailed consideration 
of all those cases. It suffices to say that 
there is a general consensus of opinion 
that the proviso to s. 17 is incapable of 
literal application. Some learned Judges 
holding the words to mandatory and some 
holding the words to be merely directory, 
none have been able to apply the proviso 
literally as it stands. No other view is 
possible. It is incapable of literal applica- 
tion. 

According to the proviso as it stands, 
an applicant for an order to set aside an 
ex parte decree must, at the time of presen- 
ting the application, deposit the amount 
or give security. The choice is in our view 
clearly not with him, but as the court may 
direct. Therefore reading the words literal- 
ly he must get this direction before he 
makes his application, for he must furnish 
the cash or security at the time of present- 
ins his application, and he cannot know 
which he has to furnish, unless he has got 
a previous direction. How then is he to 
get his previous direction without making 
an application? He cannot make an oral 
application, lor manifestly the court would 
ask him what it was all about, and to 
present a written application. He cannot 
present a written application to get the 
order set aside without furnishing cash or 
security, or his application would have to 
be dismissed. Tne only course which it 
would seem distantly possible for him to 
take to comply with the section, if he 
desires to be allowed to file security, would 
seem to be: 

(a) to file preliminary application setting 
out the facte, not asking for the decree to 
be set aside but merely stating that he 
intends to file an application asking for an 
order to set aside the decree, and asking 
for the moment only for a direction that 
be may adopt the course of filing security; 
(6) having got his direction, to present a 
second, the principal, application with the 
security bond for an order to set aside the 
decree, and, in the case of a security bond 
pledging immoveable property, after 
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getting it executed, registered and verifi* 
ed. 

And all Ibis be must get done within 20 
days. It is impcssible to tbinkthat this is 
wbat tbe law intended Tbemalteris aSnsall 
Oause Court matter, and tbe Legislature 
could never have intended to multiply 
proceedings thus unnecessarily. 

“Where the main object and intention of a Statute 
are clear, it must not be reduced to a nullity by the 
draftsman’s unskilfulnees or ignorance of the law, 
except in a case of necessity, or the absolute intract- 
ability of the language used, ’* (Maxwell, 7th Edn., 
p 198;. 

Now, despite the obscurity of the langu- 
age used, the main object and intention of 
the Statute are clear. “It is clear. 

(1) that there must be an application for 
an order to set aside tbe decree: 

t2) that the court must be satisfied either 
by tbe deposit of cash or security that the 
decree-holder will be able to get his money 
if tbe decree is upheld; 

(3) that these matters must be complete 
before the expiration of tbe 30 days’ limita- 
tion provided by Art. 164 of the Limitation 
Act." 

The first two requisites are essential on 
tbe face of the proviso. The third is an 
inevitable deduction from the use of the 
words “at the time of presenting his appli- 
cation” and from the fact that this proviso 
exists at all. If it was not the intention of 
the Legislature to secure promptness by 
securing a complete and properly supported 
application before tbe expiry of the 30 
days, it would have been unnecessary to have 
this proviso at all, and it would have 
sufficed to rely upon the Oode of Oivil 
Procedure. In our view, then, it must be 
held that the application is sufiScient if it 
fulfils the above three conditions. The 
conclusion from this, then, is that no initial 
defects in the making o; the application 
most be allowed to stand in tbe way of the 
applicant getting a notice issued to the 
decree- holder, provided that an application 
has been filed and further that cash has 
been deposited, or, if the court has so 
ermitted, security has been given, all 
efore the expiry of 30 days. A reasonable 
and practical interpretation of the section 
is, therefore, as follows; — 

(Ij The applicant most within 30 days file 
his application either with cash or with a 
statement that he is prepared to give 
security (and in tbe latter case he may, of 
course, tender the security he proposes) and 
ask for the direction of the court. 

(2) In the case where he wants to give 
security, if the court refuses to direct 
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security, he must deposit cash within the 
30 days, or his application will be rejected. 

(3) If tbe court agrees to direct security, 
then (1) it will consider tbe security already 
offered, if it has been so offered; or (b) name 
security to its satisfaction which must be 
filed within the 30 days. 

(4) If tbe applicant does not in fact ask for 
a direction or if, though the applicant does 
ask for a direction, the court does not in 
fact give any direction, but in fact the 
court does issue notice, the court shall be 
taken to have approved the deposit of cash 
or the security offered as the case may be. 

(5) If filed within the 30 days and 
accepted by the court expressly or impliedly 
by the issue of notice the application is a 
good application, though it will be open to 
the decree-holder to challenge the nature 
and sufficiency of tbe security and to the 
court under O. IX, r. » to make such further 
conditions as it thinks fit. 

In the course of the argument it has been 
suggested that difficulty might arise if the 
court delayed in giving its direction, or 
approving expressly or impliedly the 
security already tendered, so long that the 
period of limitation had expired before the 
applicant had fair opportunity of complying 
with the direction. It is not a case which 
we have now to consider, but in a suitable 
case it would be open to the court itself to 
consider and exercise its inherent powers 
reserved to it by s. 151 of the Oode of Oivil 
Procedure. 

The next question we were invited to 
consider was the scope of the words “duly 
served” in Art. lt)4 of tbe Limitation Act. 
These words appear capable of only one 
interpretation. It is open to the applicant 
to satisfy tbe court that there was no real 
ground for allowing substituted service at 
all; that he was not “keeping out of the way 
for the purpose of avoiding service”; that 
there was no reason why the summons 
should not^have been served upon him in 
the ordinary way; that the order 
for substituted service was not carried out 
by affixation in the court-house and upon 
any conspicuous part of the defendant’s 
house etc.; that it was not carried out in 
any alternative method directed by the 
court that tbe alternative method directed 
by the court was not a proper method such 
as was reasonably calculated to secure that 
notice should reach the defendant, etc. 

Now, applying wbat has been said above 
to tbe present case, it is clear that rightly or 
wrongly the learned Judge of the Small 
Oause Oouyt was satisfied that tbs notice 
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had not been properly served. The applic* 
ant decree-holder, before us, has not been 
able to satisfy us either that the method of 
substituted service which was ordered by 
the court was a reasonable and proper 
method; nor that even such substituted 
service as was ordered was actually carried 
out. 

Further we are satisfied that the three 
essential conditions which we have laid 
down above were fulfilled in reference to 
the application itself. The application was 
filed within the 30 days. There was within 
the 30 days a deposit of security which was 
approved by the Judge, and all the re- 
quisites were complete within the 30 days. 
This being so, the application should be 
dismissed with costs. 

Sulaiman, Act&r* C. J.— I concur in 
the conclusions. 

Under Art. 164 of the Indian Limitation 
Act, an application by a defendant for an 
order to set aside a decree passed ex parte 
must be made within 30 days of the date of 
the decree, or where the summons was not 
duly served, when the applicant has know- 
ledge of the decree. The expression “duly 
served” obviously means served as required 
by law. The procedure for the service of 
summonses is laid down in O. V., Oivjl Pro- 
cedure Code. Where the service is not 
personal, it may be substituted. Under O. 
V, r. 20 (2) service substituted by order of 
the court is as effectual as if it had been 
made on the defendant personally. But as 
at the time when the substituted service is 
ordered the proceedings are ex parte, it 
would be open to the defendant when he 
appears later to challenge the propriety of 
the order and ask the court to re-examine 
its fitness. If in view of any additional 
circumstances which he is able to place 
before the court he can satisfy it that he 
was not keeping out of the way and that 
there was no sufficient reason why the 
summons could not be served in the ordin- 
ary way or that the manner of service de- 
cided upon was not fair and just to him, he 
would have discharged the burden of show- 
ing that there was no due service. 

As to s. 17 of the Provincial Small Cause 
Courts Act, I have no doubt in my mind 
that its provisions are not merely directory 
but that they are imperative and mandat- 
ory. Discretion to impose terms before 
setting aside an ex parte decree is given to 
the court under O. IX, r. 13, Civil Procedure 
Code The procedure prescribed in the 
Code of Civil Procedure has been made ap- 
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plioable to a Court of Small Causes with a 
proviso. Too whole object of the proviso 
is to iatroduce a variation in a Small Causa 
Court suit. If the proviso was not meant 
by the Legislature to he indispensable there 
would have been no need for the proviso 
at all, as the court has ordinarily discretion 
in the matter. 

As Small Cause Court cases are petty 
cases arising out of mere money claims 
without any real dispute as to the title 
to any immoveable property, the Legislature 
apprently intended that the procedure re- 
gulating the setting aside of an ex parte de- 
cree should be strict, and a defendant 
should not be allowed to harass the de- 
cree-holder by such a proceeding without 
the penalty of furnishing adequate security 
for the decretal amount which can be con- 
venieitly availed of by thf3 decree-holder if 
the application is dismissed. 

Notwithstanding a few cases, there is an 
overwhelming preoonderance of opinion in 
favour of the view that the proviso is man- 
datory. Both on ♦he language of the sec- 
tion and on the principle of stare decisis 
I would hold that it is not merely directory. 

No doubt the laugua<?e of the proviso 
is very unhappy and there is some apparent 
inconsistency betvveen the expression “at 
the time of presenting his application” and 
the expression “as the court may direct.” 
If we take the two expressions literally, the 
two things cannot happen exactly simul- 
taneously. But the direction of the court 
may be obtained before the application is 
presented or justi after presenting the 
application. 

It is quite clear to me that an application 
cannot be presented after the prescribed 
period, nor can cash or security be deposited 
after the expiry of that period. The court 
is not given any discretion at all to extend 
the time. If the security deposited within 
the time is discovered afterwards to be de- 
fective or unsatisfactory in any way, the 
court has no power to direct a fresh se- 
curity to be substituted for it after the 
expiry of the period 

It also seems to me that the expression 
“as the court may direct” does not relate 
to “to the satisfaction of the court” but to 
the nature or character of th<3 security, that 
is to say, whether it is to be cash or other 
security. The application has no absolute 
choice as to the kind of security, but it has 
to be subject to the direction of the court. 

It however seems to me that if no security 
is deposited at the time of the presenting of 
the application or no direction of the court 
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as to its nature is obtained before or at the 
time, even then the proviso would be sub- 
stantially complied with if before the expiry 
of the fixed period the defect is cured. It 
is open to an applicant to file a complete 
application accompanied with the necessary 
security up to the last day of the period. 
If previously he filed an applicant which 
is either irregular or defective, there is no- 
thing to prevent him from filing within the 
time a fresh application which is not so 
defective. There is, therefore, no justifica- 
tion for not treating the previous applica- 
tion as having been prope’ly presented on 
the date when it was eveiy way complete. 

I have therefore no hesitation in holding 
that no matter what the defects might have 
been in the application or in the security or 
in obtaining the direction of the Court at 
the time when the application was first 
resented, if that defect is absolutely cured 
efore the expiry of the fixed period, the 
application becomes a proper one and fulfils 
the requirements of the proviso. 

I felt somewhat inclined to hold that as 
the expression used is the present tense tiz , 
“court may direct” and not the present per- 
fect tense ‘the court may have directed’ the 
direction may bo given even after the expiry 
of the period, provided that the security 
had been deposited in them and was suffi- 
cient. In this view the applicant would be 
bound to file the application and make the 
deposit in time, taking the risk of the se- 
curity not being accepted; but there would 
be nothing to prevent the court from ac- 
cepting it afterwards. My learned brethren 
rightly point out that the word is ‘direct” 
and not ‘approve’ and accordingly a sub- 
sequent acceptance would not be direction 
but approval. I, therefore, do not wish to 
differ from their opinion. 

In the present case although the security 
was deposited withoutobtainingany previous 
direction the court ordered notice to issue 
before the period expired. It must ac- 
cordingly be deemed to have by implica- 
tion given the necessary direction. 

Of course, the question whether the se- 
curity is sufficient and satisfactory need not 
be finally determined during the period of 
30 days. Indeed, the plaintiff-decree-holder 
may come in afterwards and challenge its 
sufficiency. The mere fact that it is found 
afterwards that the security was sufficient, 
would not make the deposit of the security 
within the time in any way defective. 

By the Coupt. — The application in re- 
vision is dismissed with costs. ' 

B« h. Application ditmUsed, 


). SRA BAM. 136 I. 0. 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 125 of 1929. 
June 22, 1931. 

SuLAiMAN, Aoro. 0. J., ANi> Banbbji, J. 
GAURi SHANK ER PRASAD— Dbfbndjmt 
—Appellant 
versus 

SITA RAM SAH (Plaintiff) and 

OTHBBS — (DBPBNB4NTe)-;-RFiP0N»BNTS. 

Pre-emption— Building sites in Benares City — Proof 
of custom as to buildings — Evidentiary value. 

The burden of proving the existence of a custom 
of pre-emption with regard to building sites is on the 
party who alleges the existence of such a custom 
and he cannot succeed by merely establishing that 
there is a custom of pre-emption with regard to 
houses. But ordinarily the same principle ^ of 
exclusion of strangers would apply to building sites 
as applies to houses and if a custom of pre-emption 
with regard to houses is proved slight evidence 
ought to be sufficient for establishing that the same 
custom applies to building sites. Ejnash Koeri v. 
Sheikh Amzudally (1), Deendayal v.Saja (2), Joogal 
Kishore v. Pooch Singh (3), Nusrat Raza v. Umbul 
Khyr Bibi (4), Abdul Aziz v. Khondkar Hamid Ali 
(5), Ram Gobind Roy v. Syud Kushuffudoza (6)^ 
Gobind Chand v. Mon Mohan (7), Sheoratni v. Munsht 
hall (8), referred to. Ram Chand v. Gosivami Ram (9), 
distinguished, [p. 617, col. 2. J 

First Appeal from a decision of 
the Additional Subordinate Judge, 
Banares, dated the 18 ch February, 1928, 

Mr. B. E. O'Conor, Sir Tej Bahadur 
Sapru, Dt.K. N. Katju and Messrs. B. Malik, 
Nanak Chand and Govind Das, for the 
Appellant. 

Messrs. P. L, Banerji and N. Upadhaya, 
tor the Respondents. 

JudsTment.— This is a defendant’s 
appeal arising out of a suit for pre emption 
based on an alleged custom, oHhe sale of 
a building site in the city of Benares. 
The plain tiff alleged that there was a custom 
in Benares applying to ail residents under 
which any person wishing to transfer any 
house or building site or land was bound 
to offer it to his co-sharers in the property 
to sharers in the appendages and to ad- 
joining neighbours. The plaintiff also 
alleged that he had performed the two 
demands which were in accordance with 
the lules of the Muhammadan Law. The 
contesting defendant admitted that there 
were certain customs prevailing within the 
said part of the city of Benares, but pleaded 
that ‘the custom of pre-emption that prevails 
in Benares relates to residential houses 
only, and there is no custom of pre-emption 
regarding house sites and lands in Benares.*' 
It was further pleaded that the plaintiff had 
not in fact made the necessary demands. 
The allegation of the plaintiff that the prop- 
erty fold consisted of a house was also 
repudiated. Under the sale deed in dispute 
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the defendant purports to have purchased 
the site of this plot only without the 
materials of the structure which stands 
upon it. It is admitted that this is a par- 
jotdari plot; the ownership of the land 
vests in the proprietor who is the vendor. 
There was some dispute as to whether 
there was any structure upon it which could 
be called a house and as to whether this 
structure belonged to the vendor and 
was actually sold by him. A photograph 
of the shed standing upon it is on the 
record and it shows that it is a fairly large 
shed of which the roof is of tiles and 
corrugated iron sheets. There is evidence 
to show that certain coolies and workmen 
live in it and cook their food. There is 
also a sort of almirah which serves the 
purpose of a store-room. We do not think 
that it can be said that this structure is 
not a place of human habitation so as to 
make the custom relating to houses inapplic 
able to it. 

At the same time we are of opinion 
that the evidence on the record falls short 
of establishing that the materials of this 
structure belonged to the vendor. The 
plaintiff led practically no evidence to 
show that the vendor owned the materials 
of this construction. On the other hand 
the defendant produced the occupier Qovind 
who stated that he was the owner of the 
materials and had put up the chapper 
himself. There was also the evidence of 
the witness All Jawwad to the eSect that 
the shed had been put up by the tenant 
of the land some years ago. The evidence 
being uncontradicted we must assume in 
favour of the defendant that the materials 
of the structure do not belong to the vendor 
and that they have obviously not been 
acquired by the vendee. We may, therefore, 
take it that the plot is a building site on 
which admittedly many many years ago 
a ptieea house stood which was subsequently 
replaced by a tiled house which stood for 
some years. Later on this was pulled down 
by the occupier who proceeded to build a 
pucea construction upon it. He laid tbs 
foundation but a suit by the proprietor was 
promptly instituted which continued for 
several years with the result that the con- 
struction was stopped. This suit was 
decreed and the occupier was ejected. 
Since then it has been let out to other 
people who have put up another structure 
upon it. The land is undoubtedly in the 
nature of a building site on which a struc- 
ture stands even now. It is not merely a 
plot of waste land or an agricultural plot. 


The court below was held that the 
custom of pre-emption even with regard 
to building sites has been established by 
the evidence in the case. The learned 
Advocate for the appellant rightly argues 
that the burden of proving the existence 
of the custom is on the plaintiff and that 
he cannot succeed by merely establishing 
that the custom of pre emption applies to 
houses in the city of Benares. The learned 
Advocate for the respondent replies that 
the custom of pre-emption with regard 
to building sites and small parcels of land, 
where a custom of pre emption with regard 
to houses is admittedly proved, is quite 
corrmon and that small evidence ought to 
be sufficient for establishing that the same 
custom applies to such building sites Our 
attention has been drawn to several cases 
where the same rule has been applied to 
small parcels of land as applied to houses. 
We may refer to the cases of Ejnash Koeri 
y. Sheikh Amzudally (1), Deendayal y. Saja 
(2), Joogal Kithore v. Pooch Singh (3), 
Nvsrat Raza v Umbul Khyr Bibi (4), Abdul 
Aziz V. Khondkar Hamid Ali (5J, Ram 
Gobind Roy v. Syud Kushwjfudoza (6) 
and Gobind Chand Mon Mohan (7) as also 
to a recent case of the Patna High Court 
97 Ind. Oas. 618 Sheoratni v. Munshi Lall (8). 

It seems to us that ordinarily the same 
principle of exclusion of strangers would 
apply to building sites as applies to houses. 

The learned Advocate for the appell nt 
has relied strongly upon the case of 
Ram Chand v. Goswami Ram (9^ where 
a Division Bench of this Court held that 
the custom of pre-emption for a piece of 
land which was an orchard or a fruit 
garden in Benares had not been established 
in that case. The learned Judges pointed 
out that the custom of pre-emption was 
based upon the idea of preventing the 
intrusion of strangers into the co-parcenary 
body and in their opinion no such con- 
sideration applies to a case like the one 
before them where people congregated to- 
gether in cities The plot in dispute in 
that case was not a residential plot of land 
and obviously the question of excluding 
strangers was not of the same paramount 

(1) 2W. R.261. 

(2) 2 Sud. Dew. Ada. 418. 

(3) 8 W. R.413. 

(4) 8 W. R. 309. 

(5) 10 W. R. 356; 3 B. L. R. A. 0. J. 63. 

(G) 14 W. R. 1 (F. B). 

(7) 14 W.R. 43(F.B). 

(8) 97 lad. Cas. 618. 

(9) 74 Ind. Oas. 379; 2l A. L. J. 385; 45 A. 501; A, L R. 
im All. 513. 
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importance aa in caees where a house or 
building site has been sold. There is no 
doubt that the cases quoted before us do 
show that the same rule which applies to 
houses has been applied to building sites 
and small parcels of land which can be 
used as such, The question before os is 
whether there is any evidence in this case 
and whether that evidence is suflScient to 
prove that the same rule applies to building 
sites in Benares. 

It cannot be disputed that the right of 
pre-emption as regards the houses is estab- 
lished and extends to the sites covered by 
the houses. This was expressly held in a 
judgment dated the 16th of May, 1687. 
The learned Munsif in that case went so 
far as to suggest that the right of pre-emp- 
tion was really derived from the ancient 
Hindu custom and applied to immoveable 
properties in general including gardens. 
In a judgment dated the 8th of January, 
1894, the learned Munsif referred to an 
earlier case of pre-emption which had been 
decreed with regard to a grove in Ramapura. 
The value of this judgment however must 
be discountenanced in view of the pio- 
nouncement of this court in lidni Chcind 
Khanna's ease (9). But a judgment of the 
Munsif of Benares dated 23rd of December, 
1908, in a case in which the defendants 
were absent, shows that the suit related to 
a portion of land in Benares. The judg- 
ment does not show that it was a house at 
all. The claim does not appear to have 
been contested and it was decreed. The 
mere fact that the defendants did not chose 
to contest the suit would not necessarily 
destroy the value of the judgmerit, for the 
custom might be so well established that 
the defendant might not think it worth 
while to resist the suit. This judgment 
does show that the custom was in force with 
regard to a mere piece of land though it 
was not absolutely covered by structure. 
There was another litigation which resulted 
in a decree dated the 22nd of March, 1919. 
The defendants in their written statement 
had pleaded that the plaintifi]s share in the 
so-called house was a mere piece of waste 
land. The learned Subordinate Judge 
found that the plaintiff’s house was nothing 
but a house in ruins which had fallen down 
and that only the gateway of the house 
remained standing The case was a con- 
verse one because the point was whether 
the plaintiff who did not own any house 
could claim pre-emption on the ground of 
vicinage. As the right of pre-emptipn is a 
reciprocal right the same rule would 


apply to that case as would apply to a 
case where the property in dispute is a 
house in ruins. '‘Tb<* learned Judge came 
to the conclusion. Tlo right is founded 
on vicinage and it matters little whether 
there is a good house or a falling house or 
a fallen house standing.” He held that the 
plaintiff was entitled to pre empt. 

It seems to us that the common usage of 
extending the right applicable to houses 
to building sites was adhered to in the cases 
referred to above which are clear instances, 
of the exercise of the right of pre-emption 
baaed on custom with regard to mere 
building sites as distinct from bouses. 
There was also some oral evidence of a 
general nature in the case. The learned 
Subordinate Judge on a consideration 
of the entire evidence came to the conclusion 
that even if the house had not been trans • 
ferred . to the vendee, the custom relating 
to khandhara (ruined house sites) and 
house sites had been established. We think 
that we should not differ from this finding. 

The next question is whether the plaintiff 
made the necessary demands as are required 
by the rules of the Muhammadan Law 
which are applicable to such a custom in 
Benares. So far as the first demand is con- 
cerned we have oath against oath and there 
is no other evidence. The rival versions 
of the story are as follows: — According to 
the plaintiff the defendant came to his 
house on one evening and taking him aside 
mentioned to him in a clear way that he 
had purchased the plot in dispute and 
was in need of the adjoining plot of the 
plaintiff and asked him whether the plaintiff 
would part with it at a reasonable price. 
The plaintiff suggests that the way in which 
the matter was put to him was to divert 
his attention from the main point. Accord- 
ing to the plaintiff he promptly made the 
first demand and then the defendant told 
him that he would return in a few days 
and then the matter would be settled. 
According to the plaintiff the defendant 
left the place immediately so that there was 
no occasion to make the second demand 
at the same time. The defendant on the 
other hand says that he called on the 
plaintiff that evening and taking him 
aside asked him whether he would sell to 
him the plot adjoining the one which he had 
purchased and the plaintiff instead of 
inaking any demand began to make calcula- 
tion and then promised to give a definite 
reply some time later. The defendant 
says that they then came back to the place 
where they had been sitting and remained 
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SO in the company of Prof. Datta and Mr. 
Deb for nearly half an hour and then the 
defendant left the place. According to him 
there was no conversation in the presence 
of these strangers. 

The learned Subordinate Judge has rather 
too strongly criticised the evidence of the 
defendant and has unnecessarily attributed 
to him the motive of over-reaching the 
plaintifi and entrapping him. At the same 
time as he had to choose between these two 
rival statements, the learned Subordinate 
Judge had to weigh the evidence in the 
case and arrive at his conclusion based 
on the impression which he formed of the 
parties in the witness-box. He has rightly 
pointed out that as the defendant is a legal 
practitioner he would be more alert than 
the plaintiff. Had it been a fact that the 
plaintiff had omitted to make the first 
demand and had he given to the defendant 
an impression that he was not aware of the 
necessity of making the first demand prc- 
mptly, the chances are that the defendant 
would have brought up the matter again 
in the course of the conversation with the 
other strangers in order that he might have 
evidence available showing that no demand 
had been made. The learned Subordinate 
Judge was also impressed by the behaviour 
and the straightforward manner of the 
plaintifi more than that of the defendant. 
As the question is one of fact we find it 
most difficult to take a contrary view. We 
must accordingly hold that the first demand 
was made. 

As regards the second demand there is 
plenty of evidence in support of the 
plaintiff’s assertion and we see no reason 
to doubt the testimony of these witnesses. 
The fact that the second demand was made 
promptly also supports the view that the 
first demand must have also been made 
as alleged by the plaintiff. 

The learned Advocate for the appellant 
has strenuously contended that the plaintifi 
being a Hindu gentleman could not have 
been aware of the formalities of the 
Muhammadan Law which were required. 
The plaintifi, however, has made it clear 
that he had been a student of a law class 
for two years, that he had on several occa- 
sions previously, come to know of the 
necessity of these demands and that he 
had actually appeared as a witness in a 
pre-emption suit. It is also clear that he 
had previously been negotiating for the 
purchase of this very plot of land and it 
is natural that he would have made enqui- 
ri<»and ascertained what formalities he 
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would have to perform to get the land. 
We, therefore, think that the contention 
that the plaintiff was not aware of necessity 
of these demands cannot be accepted. 
When the custom is prevalent the necessity 
of the demand is also a matter of common 
knowledge. 

The appeal is dismissed with costs. 

A. Appeal dismitsed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 473 of 1929. 
Connected with Second Civil Appeal No. 

474 of 1929. 

December 18, 1931. 

Pollan anb Niauat Ullah, JJ. 

Kunwar ABDUL WAHAB — Dbpbndant 
—Appellant 
versus 

Musammat SUGHRA BEGUM — 
Plaintiff — Rrbponubnt 

Muhammadan Law — Waqf — Objects — Salary and 
pension of servants aqt silent as regards amount 
payable — Subsequent declaration of amount by waqif — 
Validity— Power of mutawalli to reduce amount 
fixed. 

Under the Muhammadan Law a provision for the 
salary and pension of servants is a valid objtct of 
waqf, [p. 620, col. l.J 

If a provision is expressly made in the deed 
of waqf it is not open to the waqif to revoke it or to 
derogate from it, but if he has deliberately deferred 
making provision on a particular subject to a future 
date and does make such provision, sueh provision 
should be considered to be part and parcel of the 
deed itself, [p. 621, col. 1.] 

A mutawalli has no right to interfere 
with the amount lixed by the waqif where the pay or 
pension of servants is made a valid object of the 
wakf. [ibid.j 

Second Appeal from a decieionof the 
District Judge, Aligarh, dated the l2th 
February, 1929. 

Mr. T. A. K. Sherwani, for the Appel- 
lant. 

Mr. A. M. Khawaja, for the Respond- 
ent. 

J udament. —These are defendant’s ap- 
peals arising oat of two suits, one brought by 
Musammat SughraBegam, the respondent 
in Second Appeal No. 473 of 1929, and the 
other by Rahim Bakhsb, the respondent in 
Second Appeal No. 474 of 1929, for recovery 
of arrears of maintenance fixed by Khur- 
shed Ali Khan who executed a deed of waqf 
on let April I9i9, by which he dedicated 
property yielding a net income of Rs. 7,h00 
a year for certain charitable purposes. 
Ehursbed Ali Khan died on the 28th of 
December, 1926, up to which date he acted 
as mutawalli. The defendant-appellant 



620 Amn. waiab v/bv«hba bbsttu. 196 1 . 0 . 


Buocecdod his fsther lia ths ofBcs of tho 
mutawtXli. Among other provisions con- 
tained in the deed of waqf one is in favour 
of the respondents who were old servants of 
Khurshed Ali Khan. A certain amount 
was mentioned in the deed of waqf to be 
paid as salaries and pensions of the vKiqif$ 
servants whose names were not specified, 
nor were the amounts mentioned. It was, 
however, clearly stated that particulars aa 
regards names and the amounts should be 
taken from the pay bills bearing his signa- 
ture. Apparently the waqif had not decid- 
ed as to what amount should be paid to 
each servant, and he reserved the power of 
nominating beneficiaries out of the servants 
and the allowance to each for a subsequent 
occasion. During the seven years which 
intervened between the date of thetmq/and 
hie death he paid Rs. 60 a month to 
Mutammat Sughra and Re. 30 a 
month to Rahim Bakhsh. It should be 
mentioned that the two are wife and hus- 
band. The pay bills in which these salaries 
arc entered bear the signature of Khurshed 
Ali Khan. It has also been found by the 
lower Courts that the defendant-appellant 
himself paid allowances to the respondents 
at the above rates after the death of Khur- 
shed Ali Khan before the period in suit. 
Relations between the parties became strain- 
ed, and it became necessary for the respond- 
ents to institute the suits which have given 
rise to these appeals. The defence, so far 
as it is necessary to state for the purposes of 
the present appeals, was that, according to 
Muhammedan Law, it is not one of the valid 
objects of the waq/ to make provisions for 
salaries and pensions of servants ; that no 
allowances having been fixed in the deed of 
twiq/, subsequent action of Khurshed Ali 
Khan should be considered the act of muta- 
vsalli who is not entitled to amend the pro- 
visions of the deed of waqf and that in any 
case, it is open to a succeed ingmutawa Hi to 
reduce the salaries and pensions to reason- 
able amounts. Both the lower Courts have 
overruled these defences and decreed the 
plaintiff’s claim. 

The learned District Judge, who has 
written an excellent judgment dealing with 
the various questions raised before him, has 
held, and we think rightly, that a provision 
for the salary and pension of servants is a 
valid object of vtaqf. In Ameer Ali’s 
Muhammedan Law, Tol. I, page 276, Fourth 
Edition, a number of valid objects of waqf 
are stated. One of them is the waqif s own 
descendants, another is kindred and neigh- 
bours. Even strangers are mentioned as 


objects of bounty. Dependants and ser- 
vants are specifically mentioned as persona 
for whose maintenance provision can be 
made in a waqf Tyabji in his notes under 
s. 457 of his book on Muhammedan Law, 
Second Edition has also mentioned that 
provisions for individuals may be a charit- 
able object according to Muhammedan 
notions. We entertain no doubt that the 
view taken by the learned District Judge is 
correct and is borne out by the [authorities 
to which reference has been made. The 
learned Oouneel for the appellant contend- 
ed that only the poor can be beneficiaries 
under the waqf if they do not belong to 
the family of the waqif He argues that 
in so far as Muaammat Sughra and 
Rahim Bakhsh are possessed of other 
sources of small incomes, they cannot be 
classed among the indigents He has quot- 
ed no authority in support of his conten- 
tion which is opposed to the rules given 
by Ameer Ali and Tyabji already referred 
to. The words*' rich and poor ” are rela- 
tive terms, and it cannot be stated that a 
person having a certain minimum income 
cannot be considered to be indigent in any 
circumstances. It is obviously a very 
laudable act for a Muhammedan to make 
a provision for his faithful servants. We 
may note that the pensions granted to the 
respondents are for their life only and that 
after their death, that part of the income 
will lapse into the general purposes of the 
waqf. 

It is next contended that the waqf deed 
being silent as regards the amount payable 
to each servant, and the allowance having 
been fixed by Khurshed Ali Khan at the 
time when he was not the owner of the 
property but a mutawalli, the respondents 
are not entitled to the allowances claimed 
by them. On general grounds there is 
nothing to prevent a waqif from reserving 
to himself the power of naming beneficia- 
ries subsequent to the execution of the 
deed of waqf, provided charitable intention 
is clearly indicated in the deed. In Ameer 
Ali’s Book on Muhammedan Law, Vol. I, 
page 426, Foi'rth Edition, it is stated to be 
the rule that '* the waqif can reserve to 
himself, at the time of the dedication, the 
power to alter the beoeficiaries of the trust 
by either adding to their number or 
excluding some, or to increase or reduce 
their interest in it. He cannot do so 
afterwards.” It is obvious that, if a provi- 
sion is expressly made in the deed of waqf^ 
it is not open to the waqif to revoke it, or 
to derogate from it. But if he haa deli- 
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lieraUly deferred making provision on a 
partionlar subject to a fatare date and does 
make such provisioD, such provision should 
be considered to be part and parcel of the 
deed itself. As regards the contention 
that it is open to a subsequent mutawalli 
to reduce the amount fixed by the waqif, 
we are clearly of opinion that, if the pay 
or pension was made a valid object] of the 
waqf, as we think it is in the present case, 
it is not open to any mutawalli to interfere 
with it. This contention has in our opin- 
ion no force. 

In the view of the case we have taken, 
these appeals have no force and are dis- 
missed with costs including Counsel's fees 
in this court on the higher scale. 

N. E, & A. Appeals dismissed . 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 828 of 1920. 

March it>, 1931. 

Kbndall, J. 

RAGHUNANDAN PRASAD 
— Appuo»nt 

VCVSU8 

EMPEROR— Opposite Part?. 

Criminal Procedure Code (Act V of 1898), s$. 133, 539 
^B) — * Public' and 'community,'' meanings of — Trade 
injurious to neighbours but not to community in 
generalw^ Jurisdiction to make order under s. 133 — 
Local inspection— Omission to make memorandum — 
Validity of trial. 

Though the words ‘community* and ‘public’ are 
used indiscriminately in a, 133, Criminal Procedure 
Code, there is no reason for making a distinction 
"between the public and the community and for 
holding that a man may carry on a trade or occupa- 
tion that is injurious to the health or physical com- 
fort of his neighbours or of the public without be- 
coming liable under s. 133 merely on the ground 
that there may be some part of the community which 
is not affected. Krishna Mohan Banerji y. A, K. Guha 
(1), Berckefeld v. Emperor (2) and Indr a Nath Banerji 
T. Queen-Empress (3), referred to. [p. 621, col. 2; 
p. 622j col. 1.] 

^ Onuflsion to make a memorandum of local inspec- 
tion as provided by a. 539 (B), Oriminal Procedure 
Oode, will not vitiate the whole proceedings unless 
U^has occasioned a failure of justice, [p. 622, col. 

Mr. O. S. Pathak, for the Applicsat. 

Dr. N.U. A, Siddiqi, for the Opposite 
Party. 

Judgfment.-'This is an application for 
the revision of an order of the Oity Magis- 
trate of Bareilly made under e. 133 of the 
Oriminal Procedure Oode, forbidding the 
applicant to work the engine of his factory 
from 9 p. it, to 5 a. h. The learned Sessions 
Judge after considering the case fully has 
declined to interfere with the orders passed. 


The applicant owns a factory in the city, 
the engine of which, it appears, makes a 
considerable noise, but the feiotory has 
been working for a number of years. A 
complaint was made in March, 193U, and the 
evidence produced before the Magistrate 
showed that although the factory had been 
working for some years in a congested 
part of the town, new machinery had been 
added from time to time and especially an 
oil engine had been replaced by a steam 
engine within the last two years. The 
complaint alleged that the noise made by 
this engine amounted to a public nuisance 
within the meaning of Ohap. X of the 
Oriminal Procedure Code, and the question 
before the Court was whether in the cir- 
cumstances of the case it could be held 
to be ‘injurious to the physical comfort of 
the community’. The Sessions Judge has 
come to certain findings which may be 
summarised as follows : — 

“It is impossible for the complainant to 
sleep at night or to concentrate on his work 
during the day. The factory has been in 
existence for a good many years and it is 
difficult to see how the Courts can order 
the removal of a well established factory 
merely because it is a nuisance to its 
neighbours. The noise of the engine may, 
when it is working fully, be a great nui- 
sance to the neighbours but it cannot be said 
that the noise oi the steam engine in these 
days of hideous noises is so intolerable as 
to make the lift of the neighbours impts- 
sible." 

Assuming as I must do that these find- 
ings are correct, the question is whether 
the Magistrate was justified in interfering 
with the working of the engine under s. 133 
of the Criminal Procedure Code. 

It is not necessary to show that the noise 
made by the working of the engine is ab- 
solutely intolerable. The finding of the 
Sessions Judge is sufficient to show that 
it is a serious nuisance to the neighbours, 
and not only to the complainant. If it is 
a serious nuisance and if it is sufficient to 
prevent neighbours from sleeping at night 
and from concentrating on their work 
during the day, it must undoubtedly be 
held to be injurious to their physical com- 
fort. The paragraph tj which I have 
referred in s. 133, Criminal Procedure Code, 
does not, it is true, mention the physical 
comfort of neighbours, but the physical 
comfort of the community and I have been 
asked on behalf of the opposite party to 
hold that the terms ‘neighbours' and ‘com- 
munity’ are for the purpose of this section 
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interchangeable. Oertain decieions have 
been pointed to, viz : — 

Krishna Mohan Banerji v. A. K. Guha (1), 
Berekefeld v. Emperor (2) and Indra Nath 
Banerji v. Queen-Empress (3) among others 
in which action has been taken under this 
section in somewhat similar circumstances, 
and in which, so far as can be judged 
from the reports, the evidence related to 
the physical comfort of neighbours. More- 
over it has been pointed out that Ohap. X, 
relates to ‘public nuisances’; and although 
words in the paragraph are not the physical 
comfort of the public it would be very 
difficult to hold, after reading the whole 
of the section, that the Legislature really 
intended to discriminate between the public 
and the community. In s. 268 of the 
Indian Penal Code, a person is said to be 
g uil ty of a public nuisance ‘who does any 

act which causes any common injury, 

danger of annoyance to the public or to 
the people in general who dwell or occupy 
property in the vicinity’. If the public 
nuisances referred in Ohap X of the Orimi- 
nal Procedure Oode are equivalent to the 
public nuisances defined in s. 268 of the 
Indian Penal Oode, the ‘public’ and again 
people in general who dwell or occupy 
property in the vicinity’, or in other word 
the neighbours, must be regarded as to all 
intents and purposes the same body of 
people. I can find no authority for dis- 
tinguishing the meaning of the words 
‘community,’ (which according to the dic- 
tionary is a relative term) either from the 
‘public’ or the ‘neighbours’. It is certainly 
curious that the word ‘community’ is used 
in the third paragraph of s. 133, vsrhereas 
references in other parts of the section are 
to the public or persons living or carrying 
on business in tbe neighbourhood etc., 
but after considering the matter to the 
beet of my ability I do not think that 
there is sufficient reasons for making a 
definite distinction, and for holding that 
a man may carry on a trade or occupation 
or keep goods or merchandise that is in- 
juriousto the health or physical comfort 
of hie neighbours or of the public without 
becoming liable to an order under s. 133 
merely on the ground that there may be 
some part of the community which is not 
affected. 

Another point that has been taken in 
support of the application is that both the 

(1) 57 Ind. Oas. 829; 32 0. U. J. 42; 21, Or. L. J. 
669. 

(2) - 34 0. 73; 5 0. L. J. 40; 5 Or.L. J. 45. 

(3) 25 0,421; 2 0.W.N.113. 
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Magistrate and the Judge made a local 
inspection of the factory, but failed to 
record a memorandum of the relevant facts 
observed at tbe inspection in spite of the 
mandatory orovisions of s. 539-B of the 
Criminal Procedure Oode. If there was a 
formal inspection under this section after 
due notice to both parties, as I understand 
there was, it was necessary to record the 
memorandum, and as none was recorded 
there was an irregularity in the proceedings. 
This however would not be sufficient to 
vitiate the whole of the proceedings unless 
it occasioned a failure of justice by pre- 
judicing the accused. All that the Judge 
appears to have done was to go to the spot 
and observe the position of the factory. 
The Magirtrate has given a lull account 
of his inspection in tbe course of his 
judgment, and the mere fact that a sepa- 
rate note was not recorded can hardly have 
prejudiced tbe applicant, who had a full 
opportunity of drawing attention to any 
inaccuracies in the Magistrate’s description 
when he made his application to the Ses- 
sions Judge. 

in these circumstances I do not think 
that there is any occasion lor me to inter- 
fere with the orders passed. If the 
Magistrate could act under the secticn, as 
it seems to me be was justified in doing, 
no fault can be found with the nature of 
the order passed for regulating the conduct 
of the applicant’s trade or occupation in 
such a way as to interfere as little as 
possible with the comfort of the neighbours. 
Tbe application, therefore, fails and is 
dismissed. 

A. Application dismissed. 


ALLAHABAD HIGH COURT. 

Second Oivil Appeal No, 1’207 of 1928. 

March 11, 1931. 

Mokbbji anb Bbnmbt, JJ. 

8HE0 NATH SINGH and anothbe— 

DaFBNOANTa — A jPPBLLANTS 
versus 

Lola BANSIDHAR— Plaintiff— 
Rbsfondbnt. 

Pleader and client— Statement *f Pleader, value of 
— Contradiction by client, cffeex of' — Moqadma', mean- 
ing of. 

When a Pleader, who is authorized by his vaka- 
latnama to appear for a party, does appear and 
makes a statement of fact on behalf of that party, 
the mere allegation of that party to the eontrary 
is not material sufficient to contradict his Pleader. 

The word “moqadma" is a general tanu meaning 
“case" and applies not only to an original suit but 
to an appeal. 
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Second Appeal from a decision of the 
Second Glass Subordinate Judge, Oawn- 
poie, dated the 30th March, 1828. 

Messrs. A.P. Dube, S. N. Seth and Brij 
Narain Mahrotra, for the Appellants. 

Mr. N. P. Asthana, for the Respondents. 
Judgement. — This is a second appeal 
by the defendants against a decree of a 
lower Appellate Court. The facts p re that 
the plaintiff sued as zemindar of an entire 
mahal against the two defendants for cer- 
tain acts of trespass alleged to have been 
committed by the defendant. The Court of 
first instance granted a relief in regard to 
para, (c) of the plaint only which was 
the removal of a brick kiln from plot No. 
332 area 3 bighas 9 biswas. The plaintiff 
filed an appeal, and that appeal was argued 
by Pleaders for the parties on 28th of 
March, 1928. The case was then adjourned 
to 30th March, 1928 for judgment. On 
the 30th March, 1928, the Pleaders for the 
parties appeared before the Appellate Court 
accompanied by the plaintiff and a 
statement was taken down by the Court at 
the dictation of the Pleaders for the parties 
to the effect that the parties had come to 
terms and the terms were set forth. This 
statement was signed by the Pleaders for 
each party and by tha plaintiff and by the 
lower Appellate Court. The lower Appel- 
late Court then proceeded to pass a decree 
in the terms of this compromise. The pro- 
ceedings of the lower Appellate Court were 
taken under 0, XXllI, r, 3, Civil Procedure 
Code. In second appeal various grounds 
have been taken to the effect that the de- 
fendant-appellants never Intended to con- 
fer upon their Pleader Paadit ^langali Pra- 
sad any authority to compromise the ap- 
peal, and that their vakalatnama bad no 
such authority, and that he could not bind 
the defendants by a compromise which went 
beyond the subject matter of the suit and 
the appeal. There is nothing on the record 
to sustain these allegations of the defend- 
ants. The defendants rely on an affidavit 
which they filed in certain proceedings by 
way of application for review of judgment, 
and that application was made on 10th 
April, 1938. In the first place we are not 
sitting in appeal from the order refusing 
review of judgment. Secondly, if we were 
sitting in appeal from that order, it is 
obvious that the mere affidavit of a defend- 
ant would not be sufficient material for us 
to come to a finding contrary to the find- 
ing of the lower Appellate Court under O. 
XXIII, r 3 that this suit had been adjusted 
by a compromise between the parties. It was 
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open to the defendants to examine Pandit 
Mangali Prasad to prove the contention of 
the defendants that they did not intend 
to confer authority on him to compromise 
or that they did not give him instructions 
that the suit had been compromised. In 
view of the fret that the defendants made 
no attempt to examine their Vakil on this 
point, we consider that the mere affidavit 
of the defendants would be altogether in- 
sufficient to establish these allegations of 
fact. When a Pleader, who is authorised 
by bis vakalatnama to appear for a party, 
does appear and makes a statement of fact 
on behalf of that party the mere allegation 
of that party to the contrary is not material 
sufficient to contradict his Pleader. 

The next point which was argued was in 
regard to the authority which is contended 
in the vakalatnama of Pandit Mangali Pra- 
sad. This vakalatnama clearly states in cl. 
2 that authority is given “ya moqadma men 
tasfia karen." It was argued that this only 
applies to otiginal suits, but the word 
“moqadma” is very much more general and 
should be translated by the word ‘case’ and 
applies not only to an original suit but to an 
appeal. Further in cl. 2 of the vakalat- 
nama it is also stated *'ya pairavi moqadma 
ki karen". If the argument was correct, 
then the Vakil would not have been autho- 
rised by his power of- attorney to argue the 
appeal before the lower Appellate Court. 
We consider that the vakalatnama clearly 
gives power to compromise cases to Pandit 
Mangali Prasad. Some reference was 
made to the various rulings, but the cir- 
cumstances of these rulings were entirely 
different and do not throw any light on the 
present case. As regards the allegation 
that the compromise went beyond the sub- 
ject-matter of the suit, it is founded on a 
statement in the terms of the compromise 
that the defendants should cont'nue to pay 
Rs. 20 a year to the plaintiff for taking the 
produce of the trees. We do not consider 
that this matter travels beyond the sub- 
ject-matter of the suit and in any case the 
compromise does not purport to be one 
which was made by the Vakil but it pur- 
ports to be one which was made by the 
party. Under these circumstances we con- 
sider that there is no force in this appeal 
and we dismiss it with costs. 

A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 1910, impleading Qadam Singh, his sone 
Second Civil Appeal No 557 of 1929. and grandsons and Boshan Lai the pur- 
April 10, 1931. chaser of the property in execution of the 

Banbrji and Eimo, JJ. decree obtained under the subsequent 

NETRAM— Pi-AiNTiPF— A ppblunt mortgage. The plaintiff was met with the 


versus 

BOSHAN LAL and otbbrs— Dipindants— 
Ribpondbnts. 

Limitation Act {IX of IQOS)^ t. 19— ' Acknowledge 
m€nt\ essentials of— Mere statement of existence of 
earlier mortgage deed, effect of— Civil Procedure Code 
(Act V of 1908), 0. XXI, r, 66. 

Wkere a second mortgagee who had obtained a 
decree on his mortgage stated in the veriiied state- 
ment accompanying an application for sale of the 
property under O. XXT, r. 66, Civil Procedure Code, 
that upon an examination of the Kegiatration Office 
he found that there was a mortgage-deed of the prop- 
erty of which the sale proelamation was to issue 
whieh had been registered on a certain date (which 
Was prior to the date of his mortgage): 

Held, that this did not amount to an acknowledg- 
ment of any liability affixed to the property or person- 
al under the earlier mortgage and did not give a 
fresh starting period for a suit on the earlier mort- 
gage. 

Second Appeal from a decision of the 
Subordinate Judge, Meerut, dated the 30th 
January, 1929. 

Messrs. Panna Lai and Viahwa Mittra, 
for the Appellant. 

Messrs. L. M. Roy and S N. Seth, for the 
Respondents. 

Judgement. — This is a plaintiff’s appeal 
in a suit for eale on a mortgage of the 12th of 
August, IP 10, executed by Qadam Singh. On 
the j8th of January, 1915, Qadam Singh ex- 
ecuted another mortgage in favour of Shib 
Shankar. On the 2Hth of May, I9i0, Shib 
Shankar sued on his mort gage of the 18th 
of January, 19 1 5, and obtained a decree 
which was made final on the 2nd of February, 
1921. Shib Shankar then sold the decree 
to Boshan Lai, respondent No. 1. 

On the 2l8t February, 1923, Net Ram, the 
plaintiff-appellant, instituted a suit for 
sale against Qadam Singh, his sons and 
grandsons to enforce his mortgage of the 
12th of August, 1910. In this suit he did 
not implead either Shib Shankar or 
Boshan Lai. He unsuccessfully tried to 
implead the subsequent mortgagee or his 
representative in the execution proceedings 
but failed. On the 26th of June, 1925, 
Boshan Lai, in execution of his decree on 
foot of the mortgage of the 12th of January, 
1915, purchased the property now in suit 
and obtained possession thereof on the llth 
of November, 1926 

Net Ram finding that he could not 
obtain possession of the property mort- 
gaged to him instituted a second suit for 
Bale on the mortgage of the 12th of August, 


plea that the claim was barred by limita- 
tion as the time for suit expired on the 
13th of August, 922. This the plaintiff 
admitted but pleaded that Boshan Lai 
had acknowledged his liability on the 17th 
of June, 1921, in a statement made in an 
affidavit of that date. 

The Court of first instance disallowed 
the plea of the defendant and decreed the 
suit. On appeal the learned Judge has 
diemieeed the suit; hence this second appeal 
before us. 

Wo have heard the learned Advocate for 
the parties and have examined all the 
cases that have been laid before us care- 
fully. We have come to the conclusion 
that the case must be decided on what the 
defendant Roshan Lai must be deemed to 
have said in the affidavit of the 17th of June, 
1921, and if that amounts to an acknowledg- 
ment of liability, i e , an admission of any 
liability by himself or liability on the prop- 
erty the claim cannot be held to be barred 
by limitation. 

Under O. XXI, r. 66 of the Code of Civil 
Procedure every application for an order 
for eale was to be accompanied by a state- 
ment signed and verified in the manner 
prescribed for the signing and verification 
of pleadings and containing “so far as they 
are known to or can be ascertained by the 
persons making the verification the matters 
required by sub-r 2 to be specified in the 
proclamation.” Clause (c' of sub r. 2 says 
“any encumbrance to which the property 
is liable is to be stated.” 

An examination of the statement of 
Boshan Lai dated the 17th of June, 1921, 
in our opinion shows that all that Roshan 
Lai informed the court was that upon an 
examination of the Registration Office he 
found that there was a mortgage-deed of 
the property of which the eale proclamation 
was to issue which had been registered on 
the 17th of August, 1910. 

This in our opinion is not an acknowledg- 
ment of any liability affixed to the property 
for personally to Roshan Lai. It cannot be 
taken to be an acknowledgment of a 
liability within the meaning of s. 19 of the 
Indian Limitation Act, 

For the above reasons we are of opinion 
that this appeal must be dismissed and we 
dismiss it with costs. 

A. 


Appeal dimimd. 
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PRIVY COUNCIL. 

Appeal from the Patoa High Oourt. 

Miroh 4, 1V32, 

VieCOUNT DoNBSIN, LohD THANKSaiO.f 
AND SlB DinSHiH MulLA, 

8HAMA KANT LAL and OTdBBS — 

Appellants 

VCTSU8 

Mahanth RA.MDHAN PURI— 

RflSPONDSNr. 

Adverse possession — Long possession of share proved 
-Absence of evidence to identify such share— E^ect 
— Burden of proof of identity of land. 

Where in a suit by the plaintiff who was the record- 
ed proprietor of a 12* annas share in a mauza for 
ejectment of the defendants who were entered as 
mokararridars in respect of four annas comprised 
within the said twelve annas on the ground that the 
entry was wrong and the defendants were mere tres- 
passersr the defendants were found to have been in 
possession of some interest in the mouza for a long 
time but there was nothing to identify the land of 
which they had been in possession for so long with the 
four annas in dispute : 

Heldy that it could not be presumed that the defend- 
ants were in possesson of the shares in dispute and 
the failure of the defendants to identify their interest 
with the four annas share in dispute was of itself suffi- 
cient ground for rejecting the plea of limitation and 
adverse possession raised by them, [p, 627, col. 2 j 

Mr. S, Hyam, for the Appellants. 

Mr. W. Wallach, for the Respondent. 
Lord Thankerton —This is an 
appeal from s decree of the High Oourt 
at Patna, dated the let July, 1927, which 
varied a decree of the Oourt of the Sub- 
ordinate Judge of Qaya, dated the 29th 
August, 1923. 

The present suit was instituted on the 
SOth November, 1921, by Mohunt Dalmir 
Pori in whose place the present respondent 
was Bubstituted on the 2nd August, 1922, 
against eight defendants. Defendant No. 
1 having died, his interest passed to bis 
sons, who were defendants Nos. 2 and 3, 
and on the 14th August, 1923, the defendants 
were renumbered. Defendants Nos. 1 to 6 
are now represented by the present ap- 
nellants, and defendant No. 7 was Babu 
Nageshwar Prasad, but service of the 
summons on him was not proved and he 
did not appear to resist the suit, and his 
name was removed from the record under 
the judgment of the Subordinate Judge. 

The respondent is the proprietor of a 
12 snnas share in Mauza Baghore, District 
of Osya, the remaining four annas being 
the property of one Kameshwar, who gave 
a tnokarrari of his four annas to one 
Q^ani Lai. Nageshwar formerly defendant 
No. 7, succeeded to the mokarrari interest 
of Gysni Lai, and is in possession as 
mokarraridar under Kameshwar. In the 
136-40 


Record of Rights, which was published on 
the 2nd December, 1915, the respondent 
was recorcel as the proprierorof 12 annas 
of the mauza and defendants Nos. 1 to 6 
were recorded as mokarraridara in respect 
of four annas comprised within the respond- 
ent's 12 annas under a “verbal" 
mokarrari. 

In the plaint the respondent challenged 
the correclness of the entry in the Record 
of Rights and alleged that the defendants 
had no legal right to possession and that 
their possession waa against right and 
as of “trespassers.” The prayer of the 
plaint was for possession and for mesne 
profits, and, in the alternative, that a proper 
and fair rent m<ght be assessed upon the 
lends, if the court found that the defendants 
had any tenancy rights in the lands in 
question. He alleged that hfs 12 annas 
share was let in oral thtka to Nageshwar 
from 1902 to 1915, and that Nageshwar 
paid rent up to 1914 at the annual rate of 
Rs. 1,955; that he bad recently learned that 
Nageshwar, in league with the appellants, 
had joined them in four annas out of the 
twelve annas oral thika without the res- 
pondent’s knowledge or consent; that 
the appellants had got themselves recorded 
as holding such four annas as oral 
mokarrari in the Record of Rights in 19 15 
and that the respondent first came to know 
of the matter after the publication of the 
Record of Rights. 

The appellants, in their original written 
statements, in addition to certain defences 
no longer in question, claimed that the 
four annas out of the respondent’s twelve 
annas was their permanent bafarzandan 
mokarrari, and that it bad been in their 
posseseion for over twenty years and was 
never in air poBsession of the respondent; 
that the jama was fixed in perpetuity 
at Rs. 159, which, by t^rrangement was 
payable at Rs. 158 to revenue and cessee 
by them. They further claimed that the 
suit was barred by limitation as they had 
been openly and adversely in possession 
for over twelve years to the full knowledge 
of the plaintiff, and denied that they were 
in league with Nageshwar. 

lu a set of additional written statements, 
,the appellants stated that the four annas 
in suit had been held by their ancestors 
since 1857, that in 1871 Qossain Laobman 
Puri, predecesBor-in-interest of the respond- 
ent. brought a suit against Din Dayal 
Lai, a predecessor of the appellants, and 
against Dalcband Ram, brother-in-law of 
Din Dayal Lai lor recovery of khas 
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boesession oi ei|(lit annas share of Mama 
Baghore, in which the plaintiff repudiated 
any mokarrari, and that the mokarrari eet 
bp by Din Dayal was confirmed by the 
Bigh Court of Oaloutti: and that this con- 
atituted tea judicata aa between thj present 
parties. 

Among the issues framed by the Sab* 
ordinate Judge were the following: — 

(3) Is the suit barred by limitation ? 

(4a) Is the suit barred by res judicita? 

(5) Hare the defendants no title to the 
share in dispute, and is the survey entry 
recording them as mokarraridara incor- 
rect? 

(ti) Have the plaintiffs any tight to get 
the mokarrari jama assessed ? if so, how 
much ? 

(7) Is the plaintiff entitled to get sir pos* 
setsion over the property in dispute by 
evicting the di fendants? 

The letroed Subordinate Judge found 
against the appellants oniisues Noe. (3), (4a) 
and (5). Us held on the evidence that there 
was DO preof of mokarrari right, and that 
the survey entry was without foundation 
and incorrect. 

In support of the plea oi' res judicata, 
the appellants had produced a coi>y of the 
judgment of the High Court of Calcutta 
in the suit of 1871, from which it appeared 
that the plaintiff, as owner of eight annas 
otMavza Baghore and two annas thirteen 
dams of Mama Bhandajore, sought a declara- 
tion that a mokarrari deed for, inter alia, 
the whole sixteen annas of Mama Baghore , 
set up by one Qitwardhari Bingh was 
forged, fraudulent and collusive. The deed 
was dated 28th July, 1857, and was in 
favour of Girwardhari Singh. The High 
Court uphold the deed The appellants* 
case was that Girwardhari Smgh was a 
ienamidar for Din Dayal Lai, and that he 
was the same man as Girdhari Singh, a 
former fells 'War of the present apprllants. 
The Subordinate Judge held that this 
identity was not proved, and that any way 
Girwardhari could not be benamidar for 
Din Dayal La), as the judgment of the High 
Court of Calcutta observes: * It should be 
noticed that the real lessee was RepalSiogb, 
the name of bis son Girwardhari being 
used." Ho further pointed out that there 
was absolutely no evidence worth the name 
that Repal Singh’s mokarrari came down 
to the appellants. He, therefore, rejected 
the plea Of rea judicata. He also rejected 
idle plea of limitation in reepeot tbtft, having 
failed to prove a mdkarrari right, the 
•ppcllante bad not proved any adverse 


title, or noa*t)hyment of rent, or any overt at ^ 
which would snow adverse poeseseion. 

The learned Subordinate Judge, 
however, expressed the view ^'that tbe 
defendants are found to have been in pos- 
seasion of some intereet in the mauza since 
a very long time and for want of better 
explanation, the presumption relates to the 
share now in dispute which is in present 
poeseseion of >tbe defendants," and state 

The plaintiff is not anxious to evict the 
defendants and has conceded the long pos- 
Beeeion of the defendants and is quite wil- 
ling to treat them as tenante"; he, theiwfoTe, 
assessed Rs. t83 besides legal oesees as the 
rent for the lands from 1919. 

From this deorfe the present appellants 
appealed to the High Court of Judicature 
at Patna, and the present respondent filed 
cross-objections, denying that he bad made 
the concession stated by the Subordhiatd 
Judge, and claiming Irhas possesaion. The 
High Court, in their judgment dated the. 
1st July, 1927, ooDcurred in the findin' ’ 
the Subordinate Judge that the defend j 
had failed to eetablisb any mokarrari • 

and in his finding as to rea judicatt 

the question of limitation and ssseesmeni 
of rent, the judgment states. *Tt is the 
ommon case that the learned SubCrdinate 
Judge was not entitled to assess a rent pay- 
able by the defendants to the plaintiff. If 
the plaintiff’s suit was barred by limita- 
tion, the learned Subordinate Judge 
should have dismissed it; but that, it 
was not barred by limitation, there 
was no escape from the conclusion 
that tbe plaintiff was entitled to a 
decree for khaa possession. 1 am oi opin- 
ion that this view which has been presented 
before us by both the parties is right end 
that the order of the learned Subordinate 
Judge cannot be maintained. Either the 
plaintiff is entitled to a decree for khaa 
possession or his suit should be dismissed.’’ 
The learned Judges held that tbe defend- 
ants had failed to identify the land of 
which they bad been in possession for 
BO long with the four annas in dispute, and 
they declined to accept the presumption of 
identification which the Subordinate Judge' 
had applied in ftvour of tbe defendants; 
they aUo held that the evidence showed 
thet the plaintiff was in air possession of the 
entire twelve annas in ItiOO end that the 
plaintiff was clearly in possesliion of the 
entire twelve annas from 1902 ‘to 1915 
through Nagdihwaif as ihikadar, so that the 
gait most be regarded as in time. They, 
therein, agreed vHth ^e SabordinwQ 
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Judge in rejecting the plea of limitation, 
and awarded kha$ posseesion to the plaint- 
iff. 

The present appeal is taken by the defend- 
ants from the decree of the High Court. 
It may be noted that, defendant No. 3 
having died shortly before the date of that 
decree, appellants Nos. 3 and 4, his widows, 
had been substituted in his place. In 
September, 1931, before the appellants’ 
case had been filed, a petition was present- 
ed by the respondent on the narrative that 
appellant No 4 had died, that appellant 
No. 3 was the proper person to be substitut- 
ed in her place on the recoid, and that 
appellant No 3 had made a compromise 
with the plaintiff respondent, under which 
she renounced all claim to her alleged 
one anna and four pie share out of the 
disputed four annas share in Baghore; he 
accordingly asked that the compromise 
should be recorded and that the appeal 
might stand dismissed to the extent of the 
interest of the third appellant. 

In the case of appeal subsequently pres- 
ented by the remaining appellants only 
two grounds of appeal were stated, viz : 

(1) Because the plaintiff’s suit for khaa 
possession was barred by limitation, and 

(2) because the plaintiff gave up his claim 
for khaa possession before the Subordinate 
Judge recognised the defendant’s tenancy 
and only asked for a fair assessment of 
rent. 

On the 19th January, 1932, the appellants 
presented a petition for admission of further 
documents as evidence in the appeal and 
for the amendment of their case by the 
addition of four further reasons of appeal. 
These documents all formed part of the 
record in the 1871 suit, which the appellants 
had discovered to have come up on appeal to 
this Board, who, on the 2lBt January, 1879, 
affirmed the judgment of the High Court 
of Calcutta. Tue case is reported in 
Sutherland’s Judgments of the Privy 
Council, Vol. Ill, 581. Tais petition was 
first dealt with at the hearing and their 
Lordships refused the admission of the 
documents, but allowed the amendment of 
the appellants’ case by the addition of 
another ground of appeal, viz,: ‘ 3. Because 
in the circumstances of the case the res- 
pondent’s claim is barred as rea judicata," 

The appellants did not seek to maintain 
their second ground of appeal, but, as in 
the argument before the High Court, they 
accepted the position that, if the suit was 
not barred by limitation or res judicata 


the respondent was entitled to decree for 
khaa possession. 

On the question of limitation, their 
Lordships see no reason to differ from the 
conclusions of both courts below, but they 
would point out that the failure of the 
appellants to identify the “some interest 
in the mauza," of which the learned Subord- 
nate Judge found they had been in posses- 
sion “since a very long time,” with the 
four annas in dispute is of itself sufficient 
for rejection of the plea of limitation, and 
that, if the Subordinate Judge had not 
erroneously given the appellants the benefit 
of a presumption, he would evidently 
have agreed that the appellants had failed 
in that identification. 

In their Lordships’ opinion the appellants 
equally fail to establish their plea of rta , 
judicata. They are entitled, of course toj 
refer to the judgment of this Board of 187 9<' 
and, in so far as it may be necessary fcfr 
elucidation of that judgment, to refer ti'o 
the record in the appeal. A perusal of 
the judgment makes clear (a) that .Vhe 
plaintiff in that suit, as owner of an e^ght 
annas share in Baghore, challenged the 
genuineness of a mokarrari grant of lm57 
of the entire sixteen annas; (b) that tbe 
only issue raised or decided was the 
genuineness of the deed and that the right 
of the defendants inter ae was not in issue 
or decided; and (c) that Din Dayal Lai was 
made a defendant as the purchaser of a 
share in the mokarrari. The appellants no 
longer maintained that Girwardhari wm 
benamidar for Din Dayal Lai, and there is 
no evidence to show that any share Din 
Dayal Lai had has come to the appellants 
and, even if that were assumed, there is no 
evidence to identify such share of Din 
Dayal Lai with the four annas share in 
dispute in the present suit. 

Tneir Lordships will humbly advise His 
Majesty that the c impromise between ap- 
pellant No. 3 and the respondent should 
be recorded, that the appeal should be dia- 
missed and that the respondent should be 
paid his costs in the appeal up to the 
14th Beptember, 1931, by appellants Nos. 1 
to 3 and o to 7, and his costs thereafter by 
appellants Nos. 1, 2 and 5 to 7. 

A. Appeal diamiaaed. 

Solicitors for the Appellants.— Messrs. 
Barrow, Rogera & Navill. 

Solicitors for the Respondent. — Hy, S. L. 
Polak & Co. 



13* 1. O. 


6SS 


LiL'lN9&A BBAB f. BBaoSHiBKAB. 


PRIVY COUNCIL. 

Appeal from the Nagpur Judicial 
Oommissioner’s Court. 

March 8, 1932. 

Vi«oonNT Donbdin, LoedThinkbbton 
and SiK Dinhhah Molh. 

LAL INDRA SHAH— Appellant 

V€:T8U8 

8HEOSHANKA.R iNd othbrs — 

RR'-PONDBNTS. 

Central Provinces— Inferior proprietor— Rights over 
village waste and forest produce— burden of proof 
^Absence of entry in wajib-ul-arz— /n/erence. 

There is no presumption that the inferior pro- 
prietors of a district in the Central Provinces 
possess the same rights and privileges which are 
assessed by the inferior proprietors of the other 
districts of the Province. ( p. 629, col. 1 ] 

Therefore, where the inferior proprietors of a 
mauza claim right in respect of the village waste 
and forest produce they can only succeed if they 
showj either that they acquired their rights by 
lustom or those rights were granted to them when the 
b-settlement of the mauza was made with them 
their predecessors, [ibid,] 

ITurther, where there is no proof of the existence 
these rights before a particular settlement the 
'nco of any entry in the wajib-uUarz prepared 
g the settlement cannot be interpreted as a 
.ationof any such right, [ibid] , 

Messrs L. DeGruyther K, C , and J. M. 
^rikh, for the Appellant, 

Sir Dinshah Mulla. — The appellant 
ie the zemindar and superior proprietor of 
Mauza Deosur in the Ambagarh Ohowki 
ztmindari situated in the Drug District in 
the Central Provinces. The respDndents 
are inferior proprietors of the mauza. 

The suit out of which this appeal arises 
was instituted by the respondents in the 
Oourtofthe Additional District Judge of 
Raipur against the appellant for a declara- 
tion that the respondents as inferior pro- 
prietors were entitled to all rights over the 
forest and banjar within the boundaries of 
the mauza as the zemindar himself had 
over the rest of his estate subject only to 
the annual payment of Rs 90, and that the 
entries in the wajib ul arz of 1925 which 
declared the zemindar to be entitled to 
those rights were not correct, and they 
prayed that those entries should be cancell- 
ed. 

The trial Court dismissed the suit. On 
appeal, the Judicial Commissioner of the 
Oentral Provinces reversed the decision of 
the trial Court, and decreed the respond- 
ents' claim. From that decree the zemin- 
dar has brought the present appeal to His 
Majesty in Council, The respondents did 
not appear before their Lordships at the 
hearing of this appeal. 

Ambagarh Ohowki ztmindari was for- 


merly in the Chanda District, and was 
transferred to the Drug District in 1907. 

The first regular settlement of the 
ztmindari was made in 1862 — 1869, but no 
inferior proprietors were created at that 
settlement. 

The next settlement of the ztmindari was 
in iti02-lv^04. At that settlement the res- 
pondents* predecessor in- title was recorded 
in the as inferior proprietor of the 

mauza, BLYid a'sii b-settlement was made with 
him. A wajib-uharz of the mauza was 
prepared which coDsisted of several clauses 
each with a distinct heading. Clause XIX 
of the wajib-ul-arz is headed “Rights of 
inferior proprietors ever the village waste 
and the forest produce." There are no 
entries under that heading, but there ap- 
pears the mark— X — below the heading of 
that clause in the oflScial copy filed by the 
respondents and the mark in the oflScial 
copy filed by the appellant It appears from 
the evidence of respondent No. 1 given in 
this suit that his predecessor claimed at that 
settlement the rights which are now claimed 
by him, but his claim was rejected. 

The last settlement was made in 1924-1925, 
and a fresh wajib vl arz of the mauza was 
prepared which recorded that the zemindar 
was entitled to sell the timber growing in 
the mauza and to the grazing and mahua 
dues and to all other rights which are now 
claimed by the respondents. The respon- 
dents objected to these entries before the 
Settlement Officer, but the objection was 
disallowed. They then appealed to the 
Settlement Commissioner, but the appeal 
was dismissed. 

The respondents then instituted the 
present suit in January, 1926. The ground 
of their claim was that they and their 
predecessors had been in enjoyment of the 
rights claimed by them in this suit long 
before 1894, and that they were entitled to 
those rights by custom. They also claimed 
that the very status of inferior proprietors 
implied those rights, that those rights were 
not taken away by the wajib ularz of 1904, 
and that the entries in the wajib ul arz of 
1925 in so far as they declared the zemindar 
to be entitled to these rights were incorrect 
and should be cancelled. 

The trial Judge found that the respon- 
dents had not enjoyed the rights claimed 
by them before 1903, and that even after 
1903 they enjoyed them only occasionally, 
and they were therefore not entitled to 
them by custom. He held that the status 
of inferior proprietors did not carry with it 
the rights claimed by them, and that the 
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absence of entries in ol. XIX of the 
ivajib ul are of 1904 ehotred that inferior 
proprietors had no rights in respect of the 
village waste and the forest produce, and 
he dismissed the suit. 

This decree was reversed by the Judicial 
Oommissioner on appeal. The Judicial 
Oommissioner in bis judgment said that an 
inferior proprietor in the Saugor and Ner- 
bndda territories and in the Bilaspur Dis- 
trict had all such rights over the forest and 
banjar in his village as the zemindar himself 
enjoyed over the rest of the zemindari, and 
that an inferior proprietor in the Ohanda 
District must be presumed to have the same 
rights and privileges as were enioyed by an 
inferior proprietor in the other districts of 
the province. Starting with this presump- 
tion ho proceeded to inquire whether those 
rights were cut down or curtailed by the 
wajib ul arz of 1904, and he held that they 
were not, and decreed the respondents’ 
claim. As to the marks in the wajib-ul-arz of 
itfU4 he observed that if the Settlemeni Offi- 
cer wanted to say that the inferior pro 
prietor had DO such rights, becjuldhave 
easily used the word nahi (nil) instead of 
leaving the entry blank and not writing 
anything under that heading. 

Their Lordships are unable to adopt this 
view. There is no presumption that the 
rights which an inferior proprietor enjoys 
in other districts of the province are enjoy- 
ed by an inferior proprietor in this mauza. 
The respondents therefore can only suc- 
ceed if they show either that they ac- 
quired those rights by custom as alleged 
by them or they were granted to them in 
1902-1 a04 when the sub settlement of this 
mauza was made with their predecessor. 
As regards custom, their Lordships see no 
reason to differ from the huding of the 
trial Court that it has not been proved. 
They also think that no such rights as are 
now claimed by the respondent were con- 
ferred upon them at the settlement of 1902 
— 1904. Farther, there being no proof of 
the existence of these rights before that 
settlement the absence of any entry in 
toajxb'Ul arz of 1904 cannot be interpreted as 
a reservation of any such rights. 

Their Lordships are therefore of opinion 
that the respondents have failed to establish 
their case, and they will humbly advise 
His Majesty that this appeal should be al- 
lowed, the decree of the Judicial Oommis- 
sioner reversed, and the decree of the Ad- 
ditional District Judge restored. The res- 


pondents most pay the appellant a costs 
throughout. 

A. Appeal allowed. 

Solicitors for the Appellant.— Messrs. T. L. 
Wilton A Co, 


PRIVY COUNCIL. 

Appeal from the Patna High Court 
February 12, 1932. 

LoXD BLANBeBORQH, LORD ToMLIN AND 
Sir Qbobob Lowndbs 
Baja RAGHUNANDAN PRASAD 
81NQH AND anothbk— Arpbllants 
versus 

Raja KIRTYANAND SINGH BAHADUR 

— Rbspondbnt 

SurHyStay of execution of mortgetge-deeree-^ 
Bond hy surety — Construction— Suit to enforce bond 
^Limitation — Cause of action, whether arises front 
date of appellate decree or sale of property in execution 
— Practice — New point in appeal. 

During tbe pendency of an appeal from a decree 
for sale to enforce a mortgage the Appellate Court 
ordered stay of execution of the decree for a period 
of 1 year on the appellant furnishing security for 
Rs. 1,12,000 and, if the appeal was not decided within 
one year, for a further period of one year for a 
similar sum of Rs. 1,12,000. In pursuance of this 
order a person stood surety and executed a bond 
which provided a» follows: “1 of my own free will 
stand security to the extent of rupees seventy'seven 
thousand out of rupees one lac and twelve thousand 
as therein ordered and covenant that if the decree of 
the first Court be confirmed or varied by the Appellate 
Court within one year from the Ist April, 1919, the 
said defendants shall duly act in accordance with the 
decree of the said Appellate Court and they shall pay 
the sum of rupees seventy-sevon thousand or 
whatever may be payable under the said High Court 
order not exceeding rupees seventy-seven thousand, 
but if they should fail to jiay the sum of rupees 
seventy-seven thousand, then any amount so payable 
as aforesaid shall be realised from my person and my 
legal representatives shall be personally liable to pay 
the same. If the judgment-debtors fail to furnish sec- 
urity to the extent of rupees one lakh and twelve 
thousand on the Ist April, 1920, in case the appeals bo 
not decided within that date then the decree-holdere 
according to the order of the High Court shall be 
able to execute their decree with interest and shall 
be able to realise rupees seventy-seven thousand from 
me and my representatives the money secured by this 
bond ” The appeal was heard on the lythJuly 1921 and 
dismissed On 26th January 1925 the property was 
sold and there was a deficit of Rs. 93,000. The 
decree was confirmed on appeal on 16th December 
1925 and on the 25th January 1927 the decree-holders 
made an application to enforce the bond against the 
surety. The High Court held that the sum of 
Rs 77,000 had become payable on the Ist April 
1920 and that the claim was time- barred: 

Held, f 1) that the security bond did not put upon 
the giver of the bond an obligation to make an 
immediate payment in cash but only gave the 
decree- holders a realisable security up to Ks 77,000 

for the balance of theanm.if anv. remainincr unnaid 
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after the mortgaged property bad been realised, [p. 
6S2, col. 1.] 

(2) that until the property was sold the liability of 
the surety could not be enforced, and the 'application 
made in January 1927 was within time inaemuch 
as under the Inaian Limitation Act it must either be 
within three years if the application was properly an 
application in the suit, or within six years it the 
application should have been made by independent 
suit; rp. 6.12, cole. 1 4 2 ] 

Held, further that it was not open to the 
defendants to take the plea that the application should 
have been made by an independent suit, having 
regard to the faet that the point had never been taken 
before, and that if it was allowed to be taken in 
appeal and succeeded the appellants would be barred 
by lapse of time, although their original application 
was in time. [p. 632, col. 2.] 

A security bond must be construed in the light of 
the order directing the eeourity to be given, [p. 631, 
ool. 2.] 

Meesrg. L. DeGruyther, K, 0. and W. 
Wallachf for the Appellants. 

Meesra. A M. Dunne K.O . and Hyam, for 
the Respondent. 

Lord T omlin. — On the 22nd December, 
19)7, a decree was obtained in a suit to 
enforce a mortgage against the mortgagor 
and a puisne mortgagee, who is respondent 
here. The decree was in the ordinary form 
of such decrees in India; that is, six months 
were given for redemption, and at the end 
of that time in default of redemption the 
property was to be sold. The decree did 
not contain, and having regard to 0. XXX IV 
of the Civil Procedure Code could not 
contain, a personal judgment against the 
mortgagor for the mortgage money. An 
appeal to the High Court against the decree 
was duly taken by the mortgagor. On the 
Slst August, 1918, the decree was made 
absolute. 

On the 25th October, 1918, an application 
was made to the Subordinate Judge by the 
decree holders to bring the property to 
sale. 

On the 2nd April, 1919, an Order of the 
High Court was made by consent for ast.ay. 
and the Order was in these terms; “Let 
the respondents’ petition for execution’’ — 
the respondents means the deoree*holder8'~ 
“now pending be stayed for the period of 
one year as and from the Ist April, 1919, 
upon the appellant” (meaning thereby the 
mortgagor) “furnishing solvent security in 
the lower L ourt to the satisfaction of the 
Subordinate Judge by the Ist May, 1919, f )r 
the sum of 1 lakh and 12,000 rupees. In the 
event of the appellant’s appeal to this 
Court not being disposed of within the 
period of one year calculated from the 1st 
April, 1919, let a further stay be granted for 
a period of one more year from the let 
April, 1920, upon the defendant’s . [ste] 
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furnishing solvent security in the lower 
Court to we satisfaction of the Subordinate 
Judge for a further sum of 1 lakh and 
12,000 rupees, such last- mentioned security 
to be furnished on or before the l 3 t April, 
1920, in the event of such further or addi* 
tional stay being necessary.” 

Pursuant to that order there was executed 
by the respondent here (he being as already 
indicated a puisne encumbrancer and as 
such the second defendant to the suit) a 
bond by way of security to satisfy in part 
the solvent security required by the High 
Court for the sum of 1 lakh and 12,000 
rupees. The sum of 1 lakh and 12,000 
rupees seems to have been hxed because it 
represented one year’s interest on the mort- 
gage money, and the object was to put the 
decree-holders ultimately in the position of 
being no worse ofl by reason of one year’s 
delay in en^rcing their security. 

The bond so executed by the respondent, 
was in this form; — It recited the suit and 
the decree of the 22nd December, 1917, in 
favour of the plaintiffs in the suit and that 
the defendants in the suit had preferred 
appeals to the High Court, and it further 
recited that the decree-holders had applied 
to execute the decree and that the defend- 
ants had madean application fora stay and 
that they had been called upon to furnish 
security by the order of the 2nd April, 
1919, to which reference has already been 
made. Then it proceeds as follows: 
“Accordingly I of my own free will stand 
security to the extent ef rupees seventy- 
seven thousand out of rupees one lac and 
twelve thousand as therein ordered and 
covenant that if the decree of the first 
Court be confirmed or varied by the Appel- 
late Court within one year from the let 
April, 1919, the said defendants shall duly 
act in accordance with the decree of the 
said Appellate Court and they eball pay the 
sum of rupees seventy-seven thousand or 
whatever may be payable under the said 
High Court order not exceeding rupees 
eeventy-seven thousand, but if they should 
fail to pay the sum of rupees seventy- 
seven thousand, then any amount so 
payable as aforesaid shall be realised from 
my person and my legal representatives 
shall be personally liable to pay the same,” 

Up to this point the document provides 
for the case of the decree of the first Court 
being confirmed or varied by the Appel- 
late Court within one year from the ist 
April, 1919— an event which did not happen. 
The next clause, however, deals with 
eyents which did happen in the following 
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terms: “Beit known that if the judgment* 
debtors fail to famish security to the extent 
of rupees one lakh and twelve thousand on 
the Ut April, lu20, incase the appeals be 
not decided within that date then the decree* 
holders according to the order of the High 
Oourt shall be able to execute their decree 
with interest and shall be able to realise 
rupees seventy-seven thousand from me and 
my representatives the money secured by 
this bond.” 

In December, 1920, the application by the 
decree holders to bring the property to sale 
seems to have been struck out. The appeal 
against the decree in the suit was not heard 
before the 1st April, 1920. It was, in fact, 
heard on the 19th July, 1921, and was dis* 
missed. On the 6th March 1922, there was 
a further application for execution of the 
judgment, and on that application an order 
was made for the sale of the property. On 
the 26th January, 1925, the property was 
sold under that order, and, as appears from 
the account of the proceeds of the sale, the 
sale did not realise by a sum of 93,000 odd 
rupees enough to satisfy the amount due on 
the mortgage. 

On the 16th December, 1925, there having 
been an appeal from the High Court to their 
Lordships' Board, an Order in Council was 
made affirming the original decree and 
making an order with regard to additional 
costs. 

On the 25th January, 1927, the decree- 
holders made an application in the suit, to 
enforce the bond against the respondent 
here. Upon that application the questions 
arose which fall for the determination of the 
Board to>day. 

On the ISchMay, 1927, a decree was passed 
in the suit ordering the mortgagor in the 
suit to pay the balance of the mortgage 
money. After that the application of the 
present appellants to enforce the respond* 
ent's bond came before the Subordinate 
Judge, and on 28th July, 1927, he delivered 
his judgment. He stated that the issues 
were as follows :*- (1) Is the application 
barred by limitation ? (2) As the interest 
due from April, 1919 to March, 1920, has 
already been realised by the sale of the 
mortgaged property, can the decree-holders 
realise the surety money from the applicant? 
(3) Is the security without consideration ? 
(4; Is the petitioner precluded from raising 
this point after notice under O. XXI, r 22? 
Has the said notice been served ? He dealt, 
^ist cf all with the point with regard to 
interest snd their Lcrdsbips nnderstsnd 


that the view that he took was this : In* 
asmuch as the one lakh and twelve thous- 
and rupees was fixed by reference to the 
amount of the interest for one year, the 
rupees seventy- seven thousand mentioned 
in the bond was, in fact, part of the interest 
for that one year ending 3l8t March, 1920, 
and further that as the purchase money 
received on the sale would have been ap* 
plied first in satisfaction of interest before 
being applied in satisfaction of capital, 
therefore the liability for which the seventy- 
seven thousand rupees had to answer nad 
disappeared and, that being so, the giver 
of the bond was under no liability in respect 
of it. That was his answer to the second 

^°The learned Judge held upon the first 
point, which he dealt with next, that the 
application was not barred by the Statute of 
Limitations. 

Then he dealt with the points about con- 
sideration and notice which do not now 
arise, and he concluded that the decree- 
holders, the appellants here, were not 
entitled to realise anything in respect of 
the bond as the dues for which the respond- 
ent here stood surety had all been^ satisfied. 

An appeal was taken to the High Court 
and on 16th August, 1928, the judgment of 
the High Oourt was delivered and the 
appeal was dismissed. The Judges of the 
Hinh Oourt took a different view frotn that 
of the Subordinate Judge. They rejected 
the conclusion of the Subordinate Judge 
that the bond was given for interest only 
and held that upon the true construction of 
the b 3 nd the sum of Rs. 77.000 had become 
payable on the Ist April. 1920, and therefore 
that the appellants were statute barred and 
not in a position to enforce the bond against 

the respondent. 

In their Lordships’ judgment the success 
or failure of this appeal depends 
UDOQ the true coaetruction of the bona, tne 
material passages of which have 
been stated. The bond must be considered 
in the light of the order directing the 
security to be given. It will b® observed 
that under the terms of that order no pay- 

ment had to be made immediately on the 
expiration of the first year for which the 
stay was granted, but what is said is that 
the stay is allowed for one year fro'® i 
Ist April, 1919, upon the decree- holders 
furnishing solvent security in the lower 
Oourt for the sum of one lakh and twelve 

thousand rupees; in other words, Jbe decree- 
holders are to get, in addition to the ex- 
isting mortgage, further security for one 
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lakh and twelve thousand rupees which 
shall put them in a position not worse than 
they would have occupied if the stay had not 
been granted. 

In those circumstances what is the mean- 
ing of the language employed in the bond ? 
In the first part of the clause which has 
been read this phrase occurs : “And they 
shall pay the sum of rupees seventy seven 
thousand or whatever may be payable 
under the said High Court order not exceed- 
ing rupees seventy seven thousand Al- 
though that phrase occurs in the clause 
which applies tm the event which did not 
happen it is some indication as to whether 
or not the rupees seventy- seven thousand 
was an absolute sum which was to be paid 
in any case, and in their Lordships' judg- 
ment, it indicates that it was not necessarily 
such a sum. When the terms of the clause 
which operated in fact are looked at it is 
found that two things are to result in the 
event there mentioned; one is that the 
decree- holders shall be able to execute their 
decree with interest, and the other is that 
they shall be able to realise rupees seventy- 
seven thousand from the giver of this bond 
and his representatives. It is not a clause 
which puts upon the giver of the bond an 
obligation to make an immediate payment 
in cash; it is a clause which puts the decree- 
holders in the position of having a 
realisable security of rupees seventy- 
seven thousand. The question is whe- 
ther that is an absolute security which 
the decree-holders are to be free to 
realise immediatly on the first ApiiI,or 
whether it is security to the extent of 
rupees seventy -seven thousand for the 
balance of the sum, if any, remaining un- 
paid after the mortgage property has 
been realised. 

In their Lordships' judgment, upon 
the true construction of this document 
having regard to the circumstances in 
which it was executed, this bond is a bond 
for securing the balance unprovided for 
by the proceeds of sale of the mortgage 
property, up to a sum not exceeding 
seventy-seven thousand. 

Upon that view of the case it is plain 
that until the property was sold the 
liability of the giver of the bond, the 
respondent here, could not be enforced. 
The application which was made in 
January, 1^27, was necessarily within 
time inasmuch as under the Indian 
Limitation Act it must either be with- 
in three years if the application is 
properly an application in the suitj 


or within sir years if the application 
should have been made by independent 
suit. 

The point was not raised below that 
the application should have been made 
by independent suit and the point was 
not taken by the respondent in his printed 
case before their Lordships' Board. Hav- 
ing regard to the fact that the point has 
never been taken before, and that if it was 
allowed to be taken now and succeeded 
the appellants would be barred by lapse 
of time although their original applica- 
tion was in time, their Lordships are of 
opinion that it is not open to the res- 
pondent to take the point here. 

The result, therefore, is that the appeal 
must be allowed. There will be a de- 
claration that the appellants are 
entitled to receive from the respondent, 
his person and property the amount now 
properly payable under the bond on the 
footing that the bond is a security up to 
seventy-seven thousand rupees for the 
deficit on the mortgage. If necessary, 
there must be an enquiry to ascertain 
what the amount is and for that purpose 
the case should be remitted to the High 
Court. The appellants must have their 
cost throughout. Their Lordships will 
humbly advise His Majesty accordingly. 

Appeal allowed. 

Solicitors for the Appellant — Messrs. W. 
W. Box & Co 

Solicitors for the Respondent. — Messrs, 
Barrow, Rogers and N evilly 


PRIVY COUNCIL 

Appeal from the Court of Appeal for 
the Federated Malay States (Stale of Perak ) 
February 19, 1932 
Lord BLiNESBUROH, 

Lord Rusbbll ofKillowbn 
iND Lord Macmillan. 

TUAN MAN AND ANOTHBR — AePBLLANTS 
versus 

CHB SOM AND OTHERS — RESPONDENTS. 

Appellate Court — Remand for impleading new party 
— Indicating order which trial Judge should make — 
Propriety— Administration suit— Necessary parties — 
Ijegal representative, 

A Court of Appeal while sending a case to the trial 
Judge for the purpose of having a necessary party 
brought before the Court should not proceed, before 
the new party has been joined or heard and without 
considering what defences may be available against 
him, to indicate the order which the trial Judge 
should make when he tries the case in the presenco 
of proper parties, [p 637, cols. 1 & 2 ] 

The only proper piaiati4 to recover the asset of • 
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dMeftMd persoB is, in detftult of OTidenM to the 
oontrary, the legal personal representatiye of the 
deceased and even if a beneficiary could sue in his 
own right making the legal personal representative a 
defendant his only claim would be an order for 
transfer of the asset to the legal personal represen- 
tative to which claim all defences available against 
the legal personal representative would be open ’ to 
the aefendants. In a case of this nature the 
addition ofthelsgal personal representative is not 
the mere curing of some technical defect not affecting 
the substance of the dispute between the original 
parties to the action but the matter goes to the 
substance of the plaintiff’s claim, [p. 637, col. 2.] 

Mes^ra. Wilfred Greene, K. C., and Cyril 
EadcLiffe for the Appellants. 

Sir Gerald Hurst, K. C., and F. 0. Langley 
for the Respondents. 

Lopd Russell of Klllowen.— This 
appeal is brought by the defendants to an 
action which was tried by Burton, J at 
Ipoh in the State of Perak. The action 
was dismissed ;but an appealiby the plaintiffs 
to the Court of Appeal of the Federated 
Malay States was allowed, and an order 
was made by that court, which is set out 
hereafter, and from which the defendants 
have appealed to his Majesty in Council. 

For the proper appreciation of the cause 
of action which the plaintiffs seeks to 
enforce, and of the methods and procedure 
which they adopted for that purpose, and 
of the relationship of the parties it is 
necessary to embark upon considerable 
detail. 

Tuan Kundor was a Rajah of Raman, 
in the kingdom of Siam, who died in the 
year 1867. He was the owner of a tin 
mine at KHan fiitam in Siam. He had 
nine children, fire sons and four daughters 
all of whom, according to one witness, 
survived him. His eldest eon was Tuan 
Timoon, who became Rajah and entered into 
possession of the mine on bis father’s 
death. On the death of Tuan Timcen, in 
the year 1875, be was succeeded as 
Rajah by his brother, Tuan Jagong who 
also took possession of the mine and kept 
it until his death inliiOl. Tuan Timoon 
had left a widow him surviving. 
Raja Prempuan, who subsequently married 
Tuan Jagong. She survived Tuan Jagong, 
and on his death she took possession of his 
property and of the tin mine, She con- 
tinued in possession of the tin mine until 
her death in 1916. Letters of Administra- 
tion with her will annexed were granted in 
1918 to the appellants, who assumed and 
continued in possession of the tin mine. 

Their title to the tin mine was called in 
question by the present action, which 
was commenced on the 17th September, 
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1927. By that time all the children of Tuan 
Kundor had died. The plaintiffs in the 
action were f 1) Tuan Balai Jawa, the son of 
Tuan Timoon; (2) Tuan Kalum pang, the son 
of 'I nan Oherik (a son of Tuan Kundor), 
(3) Nai Tuan Tandok, the son of a daughter 
of Tuan Kundor; (4) Toh Nang Bayam a 
daughter of Tuan Jagong; (5) Toh Nang 
Kechik, the daughter of Tuan Timoon; 
and (6) Toh Nang Keboon a daughter of 
another daughter of Tuan Kundor. The 
first named plaintiff died pendente lite, and 
his administrator, Che Som, was substituted 
as a plaintiff in his stead. A few further 
facts as to pedigree should be stated. 
Tuan Jagong left another daughter, Tuan 
Kembang, who was married ito the said 
Tuan Kalumpang and also a son, Tuan 
Leebeb, who had disappeared in the year 
1902 and of whom nothing had since been 
heard. 

One other fact of importance must be 
stated. The tin mine in question was until 
the year 19011 situate in the kingdom of 
Siam. In that year certain Siamese territory 
which included the mine, was ceded by 
treaty to the Government of Perak. 

In view of the various contentions which 
have at different times been raised on behalf 
of the plaintiffs, it is necessary to scrutinize 
with some care the cause of action alleged 
in the plaint and the nature of the relief 
which is therein claimed. 

As their Lordships read this document, 
the plaintiffs claimjto be|dntitled to the mine, 
or to shares therein, as persons who are 
entitled to shares in the estate of Tuan 
Kundor, as on an intestacy. Each plaintiff 
is claiming to assert a personal right 
of ownership in regard to the mine 
upon the footing that it belonged to Tuan 
Kundor, and that it still forms part of his 
estate. In terms, the claim of ownership 
is asserted in respect of the whole estate of 
Tuan Kundor, moveable and immoveable, 
but the asset more specifically referred 
to is the mine. The relief claimed by the 
prayer is (l)an account of Tuan Kundor’s 
estate which the Rajs Prempuan held “as 
trustee for the beneficiaries of Tuan 
Kundor," and which had come to the hands 
of the administrators of Raja Prempuan; 
(2) an enquiry as to ‘who are the beneficia- 
ries of the estate of Tuan K undor, deceas- 
ed, and the shares to which they 
are entitled"; (3) distribution and 
payment to the plaintiffs of their shares ; 
and (4) administration of the estate of Tuan 
Kundor. 

That was the frame of the action as 
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launched. As is apparent, it had a two- 
fold object and asserted a twofold claim, 
viz., (a) to recover from the defendants 
assets alleged to belong to the estate of 
Taan Kundor, and (b) to have those assets 
divided among the persons beneficially 
entitled to them. 

By their defence the defendants called 
for strict proof of the allegation that the 
plaintiffs were entitled to share in the 
estate of Tuan Kundor. Further, they did 
not admit that Tuan Kundor had died in* 
testate. 

At the trial the plaintiffs called five wit* 
nesses; the defendant called none. It is of 
importance to note both what was proved 
and what was not proved. It will be con- 
venient to state first what was not proved. 

No evidence was called to establish any 
title in the plaintiffs. At the relevant 
dates the mine was situate in Siamese ter- 
ritory, but no attempt was made to prove 
who, according to Siamese Law, would be- 
come entitled to the property, assuming it 
to be a fact (which itself was not proved) 
that Tuan Kundor had died intestate. No 
attempt was made to establish by legal 
proof that the plaintiffs had any beneficial 
or other interest in the mine. 

It is true that reliance was placed upon 
a document which was executed by Baja 
Prempuan in the year 1904, and it may be 
that the plaintiffs considered that the 
document sufficiently proved their case in 
these respects; but, as will hereafter appear, 
when the terms of the document are set 
out, it is quite insufficient for this purpose. 

The only witness called who could speak 
as to events in Tuan Kundor's lifetime 
was an old man who had been in the service 
of the family. From his evidence it would 
appear that Tuan Kundor was in the habit 
of making payments out of the profits of 
mine to his brothers and sisters and to his 
children; that on his death Tuan Timoon 
had possession of the mine and made 
similar distributions among relations; that 
on his death Tuan Jagong had possession 
of the mine and pursued the same practice; 
and that when Tuan Jagong died, his 
widow, Raja Prempuan, received the money 
from the mine. 

There is nothing in that evidence to 
assist the plaintiffs in establishing the 
title which they claim. Indeed, it would 
suggest, if anything, successive ownership 
of the mine in Tuan Kundor, Tuan Timoon 
and Tuan Jagong, coupled with some sort 
of benefits conferred by them upofi their 
relatives. It would certainly appear to be 
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inconsistent with the view that the mine 
still forms part of the estate of Tuan. 
Kundor. 

The matter, however, is carried a stage 
further by the evidence of Tuan Kalum- 
pangChereinafter referred to as Kalumpang), 
who was the only one of the plaintiffs to 
give evidence. He stated that, after the 
death of Tuan Jagong, Raja Prempuan 
“took charge of the property and, among 
the rest of the property, of the mine”; and 
he added, “I objected before the Kathi 
because Ohe Ning” — [i. e.. Raja Prem- 
puan] — “did not give the shares to the 
waris. We wanted the Kathi to distribute 
the estate according to Muhammadan Law.” 

This evidence refers to a lawsuit which 
Kalumpang instituted in 1903 before the 
Kathi, or Judge, but itQleaves in doubt the 
exact nature of the litigation. In particular, 
it leaves in doubt who was the ancestor 
whose waria are referred to and whose 
estate is being considered. But the litiga- 
tion is of importance because in the course 
of it there came into existence the document 
above referred to. 

The Kathi was called as a witne88,and be 
deposed to the following facts. Kalumpang 
complained to him about the Raja Prem- 
puan, and he issued a summons to her. 
The Raja Prempuan settled the case by 
handing a letter to the court. It was read 
aloud and handed to Kalumpang. The 
case was then noted in the Judge’s book as 
withdrawn, it is impossible to gather from 
this evidence the nature of the action and 
unfortunately the court records have been 
destroyed by fire. 

The letter is adressed by Raja Prempuan 
to Kalumpang. It is dated the 8th May, 
19U4, and rune, according to an official 
translation, thus; 

“This letter is from your mother. Raja Prempuan 
of Kota Bahru, the wife of Rajs Rasadin Ohawang, 
Raja of the State of Rahman who is now lost— may the 
Almighty Qod cause this to be sent to the presence 
of the assembly of my illustrious son Khun Rat 
Muntri Ni Amporand his wife, my daughter, Tuan 
Kembang, of Kota Bahru in State of Rahman, with 
safety and soundness. 

*'1 beg to inform you and your wife that as regards 
the ri^ts of property left by Raja Rasadin 
Ohawang, who is lost, I shall give you and your 
wife some elephants and other property, as also to 
my daughter Tuan Bayam for maintenance in the 
meantime. As to the land Klian Itam, this must be 
regarded as an ancestral mining) land which still 
belongs to Toh Nek Kundor, the father of Raja 
Rasadin Chawang. I shall apply for a title deed 
(of this land) from His Majesty the ^ng, which 
will be kept by me until my son, Luang Raya 
Phakdi, returns from Bangkok, Siam, when I will 
divide the land, Klian Itam, and other property and 
give you (your share), according to ^e Muham- 
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madan Law of distribution ; but so long as I bold 
tbs land, Elian Itam, I shall give you your share 
in hard cash from, the proceeds derived from the 
land 

“Such is my information to you. With many 
$alaam$ to you and your wife". 

In this letter the “Raja Raeadin Ohaw- 
ang" referred to is Tuan Jagong; ‘ the 
illastrioas son" referred to is Kalumpang, 
and the son Luang Raya Phakdi referred 
to is the son Tuan Leebeb, who had dis- 
appeared in the year >902. 

Before considering the termsof this docu- 
ment (hereinafter referred to as ‘ the 
letter”), it will be convenient to state shortly 
the subsequent history of the matter. 

The letter was taken away by Ealum- 
pang. He says that his co-plaintifis in 
the present action were pleased at the 
letter, but nothing more seems to have 
been heard of it until 23 years later, when 
it re-appeared in the plaint hied in the 
present action. 

The Raja Prempuan was granted a lease 
of the mine for 20 years, expiring in l92t. 
The lease is dated the 18th February, 1103, 
but upon the evidence most, their Lord- 
ships think, be taken to have been in fact 
executed subsequently to the letter of the 
8th May, 1904. 

According to the evidence of Kalumpang, 
Raja Prempuan made payments after the 
letter to himself “and the other beneficia- 
ries of Tuan Kundor’’— but he adds a 
very curious statement, viz. : “But I 
thought there must be some reason for 
her generosity, that I had a claim on her 

The amounts and the times of the 

payments she made were uncertain.” 

The Raja Prempuan died in the year 1916, 
After her death nothing seems to have 
been paid to Kslumpsing. Letters of Ad- 
ministration with her will annexed were 
granted in 1918 to the appellants. In 1919 
Kalumpang consulted hie solicitor about 
the mine and commenced proceedings for 
the revocation of the above-mentioned 
grant, in which, however, no mention was 
made of the letter. The proceedings pro- 
ved abortive, and the next move of Kalum- 
pang was the institution of the present 
action by him on behalf of himself and 
his co-plaintiffs, in the year 1927, 

The action was tried by Burton J , who 
by his decree dated the 36th November, 
1928, dismissed the action with costs. The 
basis of this decision was that the evidence 
did not establish the fact that the mine 
formed part of Tuan Kundor’s estate. The 
learned Judge pointed out that the letter 
was the sole evidence adduced of this 
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alleged fact, but was of the opinion that it 
was not consistent with the previous his- 
tory of the property and was not (espe- 
cially in view of the fact that it was first 
produced after the death of Raja Prempuan 
who bad knowledge, not possessed by the 
defendants, of the circumstances in which 
it was written) sufiicient to establish the 
fact essential to the plaiotifi’s case. 

The learned Judge considered, and, as 
their Lordships think, correctly, that the 
foundation of the plaintiffs’ case was the 
allegation that the mine still formed part 
of Tuan Kundor’s estate. 

In this connection it is to be observed 
that the opening speech at the trial of 
Counsel for the plaintiffs seems to have 
suggested that the plaintiffs were alleging 
that by the letter Raja Prempuan bad 
constituted herrelf a trustee for the plaint- 
iffs, and, it was pointed out by the Counsel 
for the defendants that such a suggestion 
was inconsistent with the pleadings. There- 
upon Counsel for the plaintiffs in his reply 
said that the letter was not a declara- 
tion, but “an admission that she was 
trustee for the specific purpose of distribut- 
ing according to Muhammadan Law.” 

From the trial judgment an appeal was 
made to the Court of Appeal and was heard 
by three Judges. Counsel for the appell- 
ants, in opening the appeal, asked for a 
declaration that the mine still formed 
part of the estate of Tuan Kundor and 
ought to be distributed as such, and for 
an enquiry as to the person then entitled 
and in what shares, presumably upon that 
footing. Thereupon the defendant’s Coun- 
sel pointed out that the plaintiffs had fail- 
ed to prove that they had any interest in 
the mine, or that Tuan Kundor had died 
intestate, or bow the mine had devolved. 
In reply, notwithstanding that no evidence 
as to any foreign law had been given. 
Counsel for the plaintiffs contended (1) 
that the letter was sufficient evidence 
that Tuan Kundor's estate devolved by 
Muhammadan Law, and (2) that Tuan 
Kundor’s representative was not a necessary 
party to the action, because by Muhamma- 
dan Law the property of an intestate 
vested at once in his heirs as tenants in 
ommon. He accordingly claimed the 
mine as specific property, and amended 
the claim for relief to the following form: — 

“1. Dtclaration that defendants as legal represcn- 
tires of the Raja Prempuan hold the mine as trus- 
tees for the persons entitled by Muhammadan Law 
to sharej in distribution of the estate of Tuan 
Kundor, 
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**2. Bnqtdries ai to who are such parsons as 
aforesaid? 

“3. Transfer to such persons in undivided shares 
or alternatively sale of mine subject to in- 
cumbrances and payment into court of proceeds of 
sale to credit of this suit. 

*‘4. Account of rents and profits from mine since 
death of Raja Prempuan. 

“5. Payment into court of amount found due in 
pursuance of para, 4. 

“6. Liberty to apply/* 

It was Buggeflted in argument before 
the Board that this amendment showed 
that the letter was relied upon as a decla- 
ration of trust by which Raja Prempuan 
constituted herself a trustee of the mine. 
Their Lordships cannot accept this view. 
It is, in their opinion, clear that the plaint- 
iffs' case throughout has been based upon 
the contention that the mine at the date 
of the action formed part of the estate 
of Tuan Kundor. 

The Judges in the Appeal Court, although 
concurring in the order which was even- 
tually made, do not appear to have bee a in 
agreement in their views of the case. The 
Chief Justice treated the letter as an ad- 
mission that the mine formed pait of Tujan 
Kundor’s estate and, in the absence of 
evidence in rebuttal, as sufficient to esta- 
blish that fact. He also added, however, 
that the letter was a contract of com pro 
mise, a view which suggests that the letter 
created a title, and was not merely evi- 
dence of a pre-existing title. The learned 
Judge, however, pointed out that the 
pedigree of the plaintiffs and their heirship 
to Tuan Kundor had not been proved, 
and that, except for the letter, no evidence 
had been givei as to the law applicable 
to the distribution of Tuan Kundor’s 
estate.^As to this, their Lordships are con- 
tent |to observe that the letter of Raja 
Prempuan can in no sense be described as 
evidence of any law. 

The learned Chief Justice, however, 
pointed out that it was necessary, since 
the plaintiffs claimed administration of the 
mine as part of Tuan Kundor’s estate, that 
the legal personal representative ot Tuan 
Kundor should be a party to the action. 
He appears to have overlooked the amended 
relief, which in the course of the hearing 
of the appeal had been claimed by Ooucsel 
for the plaintiffs. 

Farrer-Manby, J thought that the case of 
the plaintiffs was based on the letter, 
which he treated as an admission of a pre- 
existing trust. He agreed with the order 
proposed by the Chief J ustice 

Prichard, J. simply agreed with* the 
judgment of the Chief Justice. 


Later, supplemental judgments were 
delivered, in the course of which the Chief 
Justice stated that no evidence had been 
tendered as to ‘‘any contractual or other 
effect ” which the letter bad on the rights 
of the parties under Siamese Law, and that 
although in bis view the plaintiffs' claim 
could be supported without resort to the 
contractual effect of the letter, a higher 
tribunal might take a different view. He 
thought, thererefore, that the plaintiffs 
should have liberty to lead further evidence 
as to the effect of the letter by Siamese 
Law. The plaintiffs formally declined te 
avail themselves of this liberty. 

The order made by the Court of Appeal 
must now be considered ; it is, so far as 
material, in the following terms:— 

‘‘It is ordered that the cross-appeals of the 
defendants-respondents be dismissed with costs to bo 
taxed. And it is ordered that the judgment dated 
the 26th day of Ootober, 1928, of jiBurton, J.. be 
reversed. And it is ordered that the suit do stand 
over for six months from the date of this order 
or for such extended time, if any, as may be allowed 
by the Court of first instance, to give time for the 
plaintiffs -appellants to remedy the defect caused by 
the legal personal representatives of Tuan Kundor 
not being a party to the suit in such manner as 
they may bo advised. And it is ordered that if the 
plaintiffs-appellants do not remedy the said defect 
within the time aforesaid or within such extended 
time as aforesaid the defendants-respondents be at 
liberty to apply to the Court of first instance for 
an order dismissing the suit with costs to be taxed, 
and if the suit be so dismissed with costs the 
plaintilTs-appellants do pay to the defendants- 
respondents their taxed costa of this appeal. And 
it is ordered that if such defect be remedied within 
the time aforesaid, or within such extended time 
as aforesaid the plaintiffs-appellants be at liberty 
to apply to the Court of first instance for judgment 
in the following terms with such variations, if any, 
as altered circumstances may render necessary (and 
with the omission of Enquiries Nos. 2 and 3 
hereinafter directed if in the circumstances the Court 
of first instance shall consider such enquiries to 
be unnecessary), that is to say ; — 

“ Declare that the lease of a mining land, District 
of Upper Perak (Kroh), No. 1 Kroh, dated the Sth 
day of November, 1904, issued to Che Ning binti 
Che Fek in lieu of the Siamese Mining Lease in 
the plint mentioned, forms part of the estate of 
Phya Katana Phakdi Tuan Kundor alias Phya 
Ratana Phakdi, in the plaint referred to as Tuan 
Kundor deceased, and ought to be administered by 
the court accordingly.” 

“And it is ordered that the following enquiries 
be made, that is to say : — 

(1) An enquiry whether there is any debt of the 
said Tuan Kundor remaining unpaid ; 

(2) An enquiry whether the said Tuan Kundor 
disposed of the mine now held under the said lease 
by will or died intestate in respect thereof ; 

(3) If the said Tuan Kundor disposed of the said 
mine by will, an enquiry as to the terms and effect 
by Siamese Law of the said will and who are now 
entitled thereunder to the said mine ; 

(4) If the said Tuan Kundor died intestate as to the 
said mine, an enquiry as to who by Siamese Law becamO 
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entitled to the said mine on the death of the said 
Tuan Kundor, and if any of such peraons hare 
since died, who are their respective legal personal 
representatives or otherwise entitled to their 
respective shares. 

“ And it is orderd that an account be taken ('making 
all j ust allowances) of the rents and profits of the 
said mine come to the hands of the def end ants - 
respondents or any of them or to the hands of any 
other person or persons by the order or for the 
use of the said defendants-respondents or any of 
them as from the 2 1st day of September, 1921. 

“ And it is ordered that the said enquiries and 
the said account be held and taken before the 
Registrar of the Court and that he do certify to the 
court of first instance the result of such enquiries 
and account. 

And it is ordered that the defend ants-respondents 
do pay to the plaintifis-appellants the taxed costs of 
the suit down to and including the hearing before 
Burton J. and the taxed costs of this Appeal including 
in such taxed coats the fees of two Advocates both 
at the original hearing and in the Court of Appeal. 
And it is ordered that the further consideration of the 
suit be adjourned. 

“ And all parties are to be at liberty to apply.” 

Liberty to apply to the court of first instance for 
the appointment of a Receiver of the rents and 
profits and generally as the parties may by advised. 

^ “ And lastly that the plaintifis-appellants be at 
liberty to lead further evidence under s. 27 of the 
Courts Enactment No. 14 of 19l8 by calling the 
witness, Haji Cho Soh bin Che Nik (Kathi) or by 
calling other expert evidence, as to the effect 
of Ex. ‘ C’ by Siamese Law. In the event of the 
plaintifis-appellants availing themselves of this 
liberty they shall notify the Registrar and the 
defendants-respondents at least fourteen days before 
the opening of the sittings of the Court of Appeal at 
Ipoh on the 2ith day of September, 1929, in which 
case this appeal shall be set down for further hearing at 
the sittings aforesaid, and the defendants-respondents 
shall be at liberty to lead evidence on the same 
issue, and shall be entitled to their costs of such 
further hearing in any event.” 

This appears to their Lordships to be an 
unusual order the terms of which need 
careful consideration. 

Certain cross appeals hy the defendants 
were dismissed. Upon the main appeal 
the judgment of the trial Judge is reversed, 
the result of which is that the action no 
longer stands dismissed. It is then ordered 
that the suit do stand over for a period to 
enable the plaintiffs to remedy the defect 
caused by the legal personal representa- 
tive of Tuan Kundor not being a party to 
suit. If the defect is not remedied with- 
in the period the defendants may apply 
to the trial Judge for an order dismissing 
the suit. If the defect is remedied the 
plaintiffs may apply to the trial J udge for 
an order to be made by him in terms set 
forth by the Court of Appeal. It is hardly 
in accordance with precedent that a court of 
Appeal should, after sending a case back 
to the trial Judge for the purpose of having 
a necessary party brought before the Court, 
proceed (before the new party has been 


joined or heard, and without considering 
what defences may be available against 
him) to indicate the order which the trial 
Judge should make when he tries the case 
in t'le presence of the proper parties. 

7 his order canrot, in their Lordships’ 
opinion, stand. Its only operative effect 
is to send the c£ee back to the trial 
Judge for the purpose of dismissing the 
action if Tuan Kundor’s legal personal 
representative is not added as a party, or 
(if he is added) for the purpose of making 
a cut and-dried order. But this addition 
of the legal personal representative as a 
a party is not, in their Lordships’ view, 
the naere curing of some technical defect 
not affecting the substance of the dispute 
be twen the original parties to the action. 
In their opinion, the matter goes to 
the substance of the plaintiff’s action 

Their Lordships, as before stated, are 
satisfied that the case of the plaintiffs is 
and has been throughout that the mine 
formed and still forms part of Tuan 
Kundor’s estate. They seek to recover 
pcsseesioD of that asset from the defen- 
dants and to have that asset administered 
when recovered. The suggestion (faintly 
raised at one stage before the Board) that 
the letter is their root of title, cannot pre- 
vail in view of the fact that not only was 
no evidence given of the effect of the letter 
according to Siamese Law, but the opportu- 
nity of giving such evidence was declined. 

The twofold relief sought by the 
appellants finds no foundation for either 
branch. The only proper plaintiff to re- 
cover the asset is (in default of evidence 
to the contrary) the legal personal repre- 
sentative of Tuan Kundor, and even if a 
beneficiary could sue in hie own right, 
making the legal personal representative a 
defendant, hie only claim would be an order 
for transfer of the asset to the legal personal 
representative to which claim all defences 
available against the legal personal repre- 
sentative would be open to the present de- 
fendants. The letter could not be used 
(as Kalumpang might perhaps personally 
use it) to ground an estoppel in favour of 
the legal personal representative, even 
though Kalumpang himself became such 
legal personal representative. It might be 
used as an admission, i.e , as a piece of evi- 
dence, and if no other evidence was given, 
it might be sufiScient foundation for a judg- 
ment in favour of the legal personal repre- 
sentative for his recovery of the asset. 
There remains, however, for consideration 
the second branch of the relief claimed. No 
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touodatioQ bas been laid for thia at all. 
There is no shred of evidence in the case 
to show that any of the plaintiffs is, under 
Siamfse Law or any other law, bene* 
fioially interested in tbe estate of Tuan 
Kundor. The letter is no such evidence; at 
the most it is a statement by a third 
person of her opinion as to the )aw applica- 
ble, and that under that law Kalumpang 
was entitled to some share. 

As to the suggestion that the letter con- 
stitutes a root of title aa being itself a 
declaration of trust, such a contention, 
even if raised by the plaintiffs in the courts 
below, is equally devoid of any foundation 
to support it. Whether tbe letter according 
to Siamese law creates what in this country 
would be called a trust, and whether it 
creates enforceable rights, are questions of 
fact which should be proved, which were 
not proved, and which the plaintiffs have 
declined to prove. 

In the circumstances above indicated, 
their Lordships feel no doubt that the 
action of the plaintiffs failed, not from some 
technical defect capable of being remedied 
without hardship or injustice to the parties, 
but from matters of real substance, which 
it was not open to the Judges in the Appeal 
Court to adjust as they have attempted to do. 

Whether a legal personal representative 
of Tuan Kundor if and when constituted 
can after all these years successfully 
assert in fresh proceedings a claim to the 
mine against the present defendants is 
a matter upon which their Cordships are 
not only unwilling, but unable to express 
any view; but, for the reasons given, they 
are of opinion that this appeal succeeds. 
The order of the Court of Appeal should 
be discharged and the order of the trial 
Judge restored. The respondents will pay 
the costs of the appellants both here and in 
the Court of Appeal. Their Lordships will 
humbly advise Hie Majesty accordingly. 

A. Appeal allowed 

Solicitors for the Appellants, — Messrs. 
Mayo, Elder & Rutherfords. 

Solicitors for the Respondent. — Messrs 
Peacock <& Goddard. 


V. sOmbbu bbwa. 

CALCUTTA HIGH COURT. 

Civil Appeal No. 1405 of 1J>29. 

March 19, 1931. 

PsiBsoN AND Jack, JJ. 

CORPORATION op CALCUTTA— 

DbPBNDaNT — A FFBLLt NT 
versus 

iSrimaft SUMERIA BEWA — Piaintipf — 
Bbspondbnt. 

Calcutta Municipal Act (III of 19iS), gs. 175, 179, 
S86 and 387 — Area not excluded under s. 387— Refusal 
of license under s. 386 — Legality — Grant of license 
under ss. 175, 179,effecto't, 

Under s Calcutta Municipal Act, the Corpora- 
tion haa absolute power to refuse a license to any 
particular premises within a particular area even 
though the Corporation has not excluded generally 
that area under e. 387. [p. 640, col. 1.] 

The granting of a license under the taxing sections 
such as s. 1<5 and s. 179 does not preclude the 
Corporation from refusing to grant a further license 
under s. 386; Bepin Behari Ghose v. Corporation of 
Calcutta (1), referred to [p. 640, col, 2.] 

Appeal against the appellate decree 
of the Second Sub- Judge, Alipur, dited the 
19th January, 1929. 

Messrs. Panchanon Ghose and Someswar 
P. Mukerji, for the Appellant 
Messrs. Hira Lai Chakravarti and Nalini 
Kumar Mukerji, for the Respondent. 

Judgment — The plaintiff in the suit 
out of which this appeal arises was the 
owner of certain premises situated within 
the Municipal limits of Calcutta. She was 
the owner of certain hackney carriages 
and horses with which she carried on the 
business of hire. She desired to use these 
premises in question as a stable for those 
horses and carriages and applied to the 
Corporation for sanction which however was 
refused. She continued the business never- 
theless and was prosecuted before the Mu- 
nicipal Magistrate and fined. It appears 
that the Cuief Executive Officer of the 
Corporation had refused her a license for 
which she applied under the terms of s. 386, 
Calcutta Municipal Act, 1923. f'rom his 
decision an appeal was preferred to the 
Corporation whicu was considered and dis- 
posed of by the Health Committee who sup- 
ported the decision of the Chief Executive 
Officer in refusing the license. The plaint- 
iff brought the suit against the Corpora- 
tion asking for a mandatory injunction on 
the Corporation to grant her license to 
keep these horses upon the premises in 
question and secondly for an injunction to 
restrain the Corporation from prosecuting 
her under the provisions of s. 4tt8 read with 
B. 386 and restraining them from interfer- 
ing with her right to use these premises as 
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a stable. She also claimed a sum of 50 
as damages. 

B^th the courts below have granted a 
decree against the Corporation, at any rate, 
in regard to the injunction restraining the 
Corporation from taking action and as to 
damages. The learned Judge of the lower 
Appellate Court states amongst other things 
that it is not disputed that the plaintiff had 
her stable on the land at the time of the 
prosecution and had no license for it; and 
ordinarily, he says, it cannot be denied 
that an owner who is using premises as a 
stable without license is liable to prosecu- 
tion under s 386 of the Act The learned 
Judge then says after a discussion of cer- 
tain provisions of the Act that, 

“hj^ving regard to the facts of the case the Oorpora- 
tioa can hardly be said to have properly exercised its 
discretion ia these matters." 

He refers to the fact that as it transpired 
in evidence a license was granted before in 
1922-2S for the use of the whole plot under 
B. 386 and that there was a cow- shed in the 
northern portion and the owner was per 
mitted to use it as a cow- shed even in 1924. 
He then goes on to say: 

* ‘Plaintiff could rightly complain that the action 
was taken by the Corporation for the sake of the 
convenience of the owners of premises No. 18-1 " 

He further says that the evidence adduc- 
ed in the case is sufficient to warrant the 
finding that the plaintiff was permitted to 
use the premises for the purpose of s. 386 
inasmuch as there are certain exhibits which 
show that the plaintiff was granted a 
license for 1923*24 for exercising the pro- 
fession of a hackney carriage owner at the 
premises and also a license under the Act 
with regard to the collection of scavenging 
tax in relation to her profession as a hack- 
ney carriage owner. The learned Judge 
goes on to say that , 

“if tho Corporation was unwilling to grant license 
under s. 386 and if it was found desirable to discon- 
tinue tho user of the place as a stable, why were the 
other licenses issued 

He minks therefore that the actions of 
the Corporation Officers were arbitrary and 
that the court as a court of equity should 
interfere against the action of the Corpo- 
ration in support of the plaintiff to the ex- 
tent mentioned. 

The points that have been argued by the 
respondent before us are these: It is con- 
tended first of all that on a true construc- 
tion of 88. 386 and 367, Calcutta Municipal 
Act, the Corporation was not empowered to 
refuse License. 

Section 386, snb-s. (1) runs thus: 

“No person shall use or permit to be used any pre- 
mises tor any of the following purposes without ox 


otherwise than in oonfornuty with the terms of a 
license granted by the Corporation in this behalf, 
namely (a) any of the purposes specified iu Sch. XIX; 
(6) any purpose which is, in the opinion of the Cor- 
poration, dangerous to life, health or property, or 
likely to create a nuisance; (c) keeping horses, cattle 
or other fourfooted animals for sale or hire or for sale 
of the produce thereof, and (d) storing for other than 
his own domestic use or selling timber, firewood, 
charcoal, coal, coke, ashes, hay, grass, straw or any 
other combustible thing.’’ 

It is argued that the provisions of s. 387 
would be unnecessary if the powers of the 
Corporation under s. 3fc6 amounted to an 
absolute power to refuse to grant license 
under s. 386, Section 367 ia the section 
which enables the Corporation to exclude 
a whole area for using premises for any of 
the purposes mentioned in. e. 386, and spe- 
cific procedure is laid down in s. 387 by 
which that exclusion may be attained and 
given effect to. Once the area has been 
excluded then of course no business of the 
character in question can be carried on at 
all within that area and it is useless to ap- 
ply for license to that effect. The argument 
amounts to this: that the Corporation has 
got no power to refuse license under s. 386 
unless the area is excluded under s. 387. 
We are of opinion on the matter of con- 
struction that such a meaning ought not to 
be attributed to the plain language of 
B. 386. Even if an area has not been dealt 
with under s. 387 there is no reason why 
8. 386 should be utilised as applicable to 
particular instances. There is nothing to 
suggest that a license under that section 
can be claimed as a matter of right; nor is 
there any such proyision as is contained in 
8. 169 of the Act which makes it obligatory 
on the Corporation to grant a license of 
the character dealt with in that section the 
moment the tax is paid. This is only to 
be expected when it is considered that 
B. 386 of this Act comes under Part V of the 
Act which deals with “the public health, 
safety and convenience.'’ This would make 
it all the more neceepary that the authorities 
should have a discretion in granting or re- 
fusing license in matters where those sub- 
jects are specially concerned. 

1 he second point argued by the learned 
Advocate for the respondent was that as- 
suming that the true construction of s. 386 of 
the Act was that the Corporation had a dis- 
cretion in the matter of granting license, 
the procedure adopted by the authorities 
was such that from its arbitrary character 
and the way in which the respondent had 
been dealt with, the principles of natural 
justice had been contravened and therefore 
the court should interfere in favour of the 
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S laintiff. Upon this point the learned 
udge states as follows: 

^‘The resolution of the Corporation (Health Com- 
mittee) related to the appeal preferred by the plaintiff 
when she was refused license under s. 386 and by it 
the appeal was disallowed as the site was thought 
to be unsuitable by the Chief Executive Officer, 
Health Officer and the members of the Health Com- 
mittee; but it does not appear that the Executive 
Officer and Health Officer formed their opinion 
after inspection of the locality. The members of the 
Health Committee are said to have gone to the locality 
but they did not go on the date fixed and the plaintiff 
had no opportunity to be heard if they went in her 
absence. 8he also complained that her Pleader was 
also not given any opportunity to be heard at the 
time of the appeal and if it was so, such action cannot 
but be called arbitrary and must be discouraged." 

Now there is no finding in the judgment 
of the lower Appellate Court that the plain- 
tiff’s pleader was not in fact gi.en a hear 
ing during the appeal. As a matter of fact 
from the proceedings themselves to the 
minutes of which we have been referred, it 
is clear that the plaintiS’s pleader was in 
fact present and was allowed to make his 
statement and representations on the case. 
It can hardly be said therefore that there is 
any case here of the plaintiff’s having been 
refused a proper hearing; nor is there to be 
found anywhere in the judgment of the 
lower Appellate Court anything to suggest 
that the proceedings at any such meeting 
of the Corporation were tainted in any way 
by fraud or corruption or any other thing 
which, if proved, might have given rise to 
other cODsideratioDB 

Then again the last contention of the res- 
pondent before us is that some kind of 
estoppel is raised against the Corporation 
arising out of the fact that the Corporation 
had in fact granted her licenses under other 
chapters and sections of the Act, relating 
also to her business on these premises 
as the owner of the hackney carriage 
business. This matter is relied on by 
the learned Judge when he says that she 
was being granted license under ss. 175, 176» 
179 and l80 of the Act, and also, it appears, 
under the sections of the former Act cor- 
responding toss. 165 and i69ofthe new Act. 
The effect of her having been granted 
license under any or all of those sections, it 
is contended, is to preclude the Corporation 
from refusing to give her the further 
license which is necessary under s. 386. 
The answer to this contention rests upon the 
fact that those other licenses were granted to 
her under sections in an earlier part of the 
Act, namely, Part I V,which has to do with the 
Bubjeot rof taxation, e, g,, e. 175 deals 
with licenees to be taken out annually for 
fiscal purposes in respect of professions. 


trades and callings and taxes to be 
paid thereon: see the case of Bepin 
Behari Ghose v. Corporation of CaU 
cutta (1). 

There is no reason why the mere fact that 
she is called upon to take out such a license 
as is contemplated by s, 175 should excuse 
her from the necessity of taking out a license 
under s. 386 or should entitle her to a 
license under that section for those particular 
premises. The license under s. l75 is to be 
taken out by a person who exercises or 
carries on any of the professions, trades or 
callicgs mentioned, that is to say, the lax is 
payable by a person who de facto carries on 
such a profession, trade or calling as is 
liable to tax under the Act, There is no 
implication in the fact of such a license 
being granted chat the licensee is in fact for 
all purposes legally entitled to carry on the 
particular profession, trade or calling. 
Further there is a proviso to s, 175 that the 
grant of a license under that section shall 
not be deemed to affect the liability of the 
licensee to take out a license under any other 
section of the Act. Similarly as regards the 
levying of scavenging tax under s. 179, that 
stands on precisely the same footing, as 
being a tax levied upon a person who is 
de facto carrying on and who thereby be- 
comes liable in consequence of carrying 
on a particular profession, trade or calling. 
It cannot be called in to show that the Oor- 
portion is in any way precluded from ex- 
ercising a discretion which is vested in it 
as guardian of the public health under an 
entirely different part of the Act in issuing 
or refusing other licenses based upon totally 
different considerations. 

The result is that we think the judgment 
of the lower Appellate Court is erroneous 
and must be reversed for the reasons given 
above, and the plaintiff's suit will be dis^ 
missed. The appellant will get his costs in 
all the Courts. 

A. Appeal dismissed^ 

( 1 ) 34 0 . 913 . 
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OUDH CHIEF COURT. 

Oriminal ReTieion Application No. 119 
of 1931. 

November 5, 1931. 

Skitastava, J. 

AHMAD JAN—Apflioant 
vereus 

EMPEROR— Oppositb Party. 

Criminal Procedure Code (Act V of 1898), a. 263 
-^Summary trial-— Judgment ’-Contenta— Reasons for 
conviction. 

When a Magistrate tries a case summarily, 
he is not bound to record evidence but he is 
bound to record his reasons for the conviction 
and to state them in such a manner that a superior 
Court acting in revision may be in a position to 
judge whether there was sufficient material before 
the Magistrate to support the conviction. Jagan- 
nath V, Emperor (1), referred to. 

Oriminal Revision against an order of the 
Sessions Judge, Lueknow, dated the 12th 
September, 1931. 

Messrs. S. S. Chaudhuri and H. D, 
Chandra, tor the Applicant. 

Mr. Ali Muhammad, for the Grown. 

Judgement. — The applicant was tried 
summarily by a Magistrate, First Class, of 
the Lucknow District for the offence of 
keeping a brothel in his house in breach 
of r. 2 of the by- laws framed under 
8. 298-H (e),Act Hof IDib, prohibiting the 
residence of prostitutes and the keeping 
of brothels in specified areas of the Luck- 
now Municipality. He found the accused 
guilty and imposed on him a fine of 
Rs. 30; in default one month’s simple 
imprisonment. The accused made an ap> 
plication for revision to the learned Ses- 
sions Judge, but he saw no reason to inter- 
fere and dismissed the application. 

Unfortunately the learned Magistrate 
did not make any record of the statements 
of witnesses examined before him. Of 
coarse, when a Magistrate tries a case 
summarily, he is not bound to record 
evidence; but, as observed by Mr. (after- 
wards Sir Benjamin) Lindsay in Jagan- 
nath V. Emperor (1), the Magistrate is 
bound to record his reasons for the con- 
viction and to state them in such a manner 
that a superior Oourt acting in revision 
may be in a position to judge whether 
there was sufficient material before the 
Magistrate to support the conviction. The 
opening words of the judgment of the 
Magistrate show that the accused Ahmad 
Jan was prosecuted on the allegation that 
he kept a brothel in his house and bad 
engaged one Miss Edna for prostitution. 

in 31 Ind. Oaa. 4M: 16 O. O. 357: 14 Dr 1.. .T 504 
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8) far as I can see from the judgment of 
the learned Magistrate, wd the reference 
to the prosecution evidence contained 
therein, there is no evidence at all to 
show that the applicant kept a brothel in 
his house. 

All that the evidence shows is that 
Miss Edna was living in the house of 
the accused, that on one occasion, namely, 
on the 17th April, itrSl, a man identi- 
fied as Khurehed Ahmad, son of the 
accused met one Sergeant Harrison at 
Valerios and brought him from there to the 
bouse in which Miss Edna was living. A 
woman in the house, whom Sergeant 
Harrison was not in a position to identify, 
asked him to pay Rs. 10 in order to have 
sexual intercourse with her, which he did. 
This money was handed by the woman 
to Khurehed Ahmad. This evidence might 
at beet show that Khurehed Ahmad was 
keeping a brothel, but cannot prove that 
the accused Ahmad Jan was the person 
who kept a brothel. There is absolutely 
no evidence of the house haying been 
used for the purposes of prostitution on 
any other occasion. Even on the occasion 
in question there is nothing in the evi- 
dence to connect Ahmad Jan, accused, 
with the transaction between the woman 
alleged to be Miss Edna and Sergeant 
Harrison. It has not even been suggested 
that the accused Ahmad Jan received any 
share in the earnings of Miss Edna. In 
my opinion, therefore, the charge laid 
against the accused of bis keeping ^ a 
brothel was not justified and his convic- 
tion for that offence cannot be upheld. 
The learned Assistant Government Advo- 
cate, realizing this difficulty, wanted to 
bring the case under another part of r. 2 
which provides that no person shall let or 
otherwise grant the use or occupation of 
any building to a public prostitute. In 
the first place the judgment of the Magis- 
trate does not show that the accused was 
charged with this offence. The only charge 
against him, so far as I can see, was that 
he himself kept a brothel. In the second 
place though it is admitted by the accused 
that he had let the house for residential 
purposes to Miss Edns, there is no evi- 
dence that when he let the house to her 
he knew her to be a public prostitute. In 
this connexion it may be pointed out 
that Miss Edna was prosecuted simulta- 
neously with the accused Ahmad Jan in 
respect of the offence wnioh took place on 
the night of the 17th April, 1931. This 
offence led to two prosecutions: one against 
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Mire Ecna under r. lol the aforeBuid bje- 
lavs for her being a public prostitute and 
residing viitbin one of the prohibited 
area^; and the other against Ahmad Jan 
for keeping a brothf J. Tbe charge sgain^ t 
Mies Edna failed and she was acquitted 
by tbe learned City Magistrate Tke 
accused Ahmad Jau was tried by another 
Magistrate and convicted as stated above. 
Under these circumstances the charge 
against Miss Edna herself having failed, 
and in the absence of any evidence to 
prove that she was a public prostitute, it 
is hardly possible t» ssy that tbe accused 
was guilty of letting the house to a public 
prcstitate. 

I, t’^erefore, aMow the application, set 
aside the conviciiou and sentence and 
diiect that the hue if paid be refunded. 

A. Application allowed. 


OUDH CHILFCOURT. 

Original Suit Ni*. 11 of 19l8. 

Deceuibei l9i,0. 

Nj.va»utiy, J. 

MOHAMMAD AZtM KHAN ai n ctaEus 

— pLAlailFFS 

VCT8U3 

Kaja Saiyid MOHAMMAD SAADAT 
ALl Kuan andithiei — Dupbnoants. 

Oudh. Estates Act (1 of 1869), ss. S, 2d, 29, IS— Will 
‘—Construction — l^ower to widow to adopt in success 
sion— Lift' estate and power to adopt—Widow's power 
t) disclaim— Effect of disclaimer— Adoption of daughters 
or sisters son- Succession to ?i on- taluqdari property ^ 
rules governing- Adoption— Ceremonies^ Applicability 
of Hindu Law— Life estate^ whether condition for 
exercising power to adopt —Effect of adoption — Divest- 
ing of estate- Will— Lower to make disposition con- 
trary to law — Mutation, effect of— Civil Procedure 
Code (Act XIV of 1882 ,s, 4?0— Court of Wards Act [III 
of 1899), 3, JtS— Court of Ward — Power to file inter- 
pleader suit— Person, meaning of— Evidence Act (/ 
of 1872), ss. 82 (5), ((>), ^7), 92, 1 16— Pedigrees— Con- 
ditions of admissibility— Evident ary value- Declara- 
tions nnXi \iiem inoiom— Admissibility of —Documents 
— Cumulative e ff ect — Value of — Petition to Government 
—Recitals in, admissibility of —Estoppel— Landlord 
and tenant— Gif t— Evidence to prove fictitious nature — 
Admissibility— Presumption— Religion and status of 
child— Benami Transaction— Proof — Source of 
purchase-money - Limitation Act {IX of 1S08), ss. 6, 7, 

Court of Wards Act {IX of I912},s, 6* {a)—Dis^ 
^ificcticn under Ccuit of Wards Act — Whether 


extends limitation — Suit by reversioner — Accrual of 
cause of action — Adverse possession— Essentials — In- 
dependent trespassers —Tacking of possession— Cases 
under Alts. lJf2 and Difference between -Onus of 
proof of pjsies.Hion within twelve years— Practice — 
Precedents, value of — Will — Power — Effect of dis- 
claimer— Co nstrucL ion — Principles — Muhammadan 
L'i<r -(hft JJelu'Cjy of possession —Xecessity of — • 
Kliandaii, meaning of. 

A Muhainniadaii talukdar made a will which directed 
that if no one of his four wives had any issue, then 
the lirst wife was to adopt a son within two years of 
the death of the testator, that the boy to be adopted was 
to be a Sunni Ud under tea years and was not to 
belong to a paiticular family; that if the first wife 
failed to adopt a son within the prescribed period then 
the second wife was within the space of two years to 
adopt subject to the “above conditions.” If the 
second wife also failed to adopt then the third was 
empowered to adopt. If she too failed then the 
fourth was given power to adopt on the same con- 
ditions: 

Held, that, on a proper construction of the will, if 
the first wife died after the death of the testator with- 
out making an adoption, then the second wife was at 
once to come mto possession and become entitled to 
make an adoption within two years of her coming 
into possession subject to the condition that the boy 
was a Sunni lad under ten years of age and did not 
belong to the particular family, Maharani Indar 
Kuar v. Maharani Jaipal Kuer (15), followed. I'p. 
6?0,col.l.J 

Under b. 470 of the Civil Procedure Code of 1882 a 
person whose only interest in the property was that 
of a mere stake-holder and who was ready to render it 
to the rightful owner, was entitled to bring an inter- 
pleader suit to enable the Civil Courts to decide upon 
the rights of the rival claimants to the same property. 
The Court of Wards being a trustee for the rightful 
owner and thus a stake- holder can file such a suit and 
the mere fact that no such capacity to sue or to be 
sued has been c’onferred upon the Court of Wards 
under s 48 of the old Court of Wards Act does not in 
any way oust the jurisdiction of the Civil Court to 
take proceedings under 8. 470, upon a plaint filed by 
the Court of \\ ards. The word “person’* in s. 470 
is wide enough to cover a corporate body like Court 
of Wards, [p 658, col. 2.j 

llefore a pedigree said to have been prepared by a 
deceased member of the family can be admitted in 
evidence under s. 82 (5), Evidence Act, it must be 
proved tliat it was either prepared by the deceased 
or that the deceased had that personal knowledge and 
belief which must be presumed in any statement of the 
deceased person which is admissible in evidence, 
[p. 661, col 1.] 

Declarations as to the existence of relationship by 
blood, in order to be admissible must be made ante 
litemmotam uhich means not merely before the com- 
mencement of legal proceedings, but before even the 
existence of any actual controversy concerning the 
subject-mallei of declaration, (p. 659, col. l.J 

The Limitation Act does not touch disqualification 
under 8. 6 (a^, Ccuitof Wards Act; and a disqualified 
proprietor is not exempted from suing so long as the 
propel ty remains in the hands of the Court of Wards, 
[p 684, col 2.] 

here a Muhammadan talukdur creates under hie 
will a life-estate in favour of his widow with power 
to adopt, the widow is fully justified in law in refus- 
ing the life-estate as well as the power to adopt, and 
where she so disclaims her right, her estate is lost 
and the estate of another legatee entitled to succeed 
under the will is accelerated, [p, 696, col. l.J 



1938 


MOHAMtfiD iZIU V. UOHiMMADSAiDlTAU. 643 


^here according to a deed of gift, a jungle without 
the exception of any tree is gifted away, and there is no 
mention of the land upon which the jungle stood, what 
18 gifted away is the timber of the jungle and not also 
the land upon which the jungle stood [p. 688, col. 

To test whether a gift is fictitious or otherwise the 
surrounding circumstances contemporaneous with the 
gift and subsequent conduct of parties concerned is 
the best guide, [p. 689, col. 2 ] 

Where each of the items of documentary evidence 
rel^d upon does not prove a fact in issue and has no 
evidentiary value in advancing a particular case, the 
cumulative effect of all the mass of such evidence 
would be of no evidentiary value Durga 
V. Lai Bahadur (3), distinguished, [p. 653, col 2.] 

A genuine petition of appeal produced from the 
Government Secretariat, even though it may not bear 
the signature or thumb-mark of the party, is admis- 
sible in evidence, but a statement made in it by the 
appellant in his own interest about his alleged relation- 
ship with a certain person cannot be admitted as 
relevant and admissible in evidence unless such state- 
ment has been brought home to the appellant as his 
ow n. bhrewsbury Peerage case (2) and Jagatpal Singh 
v. J ageshar Bakhsh Singh (4), referred to [p, 651, col. 
^ J 


A childless widow of a Muhammadan talukdar can 
make an adoption of her daughter’s son or sister’s son 
the provisions of s. 29, Oudh Estates Act, pro- 
A ided she has no natural son born to her from her lius- 
band and provided she has not already adopted a son. 
The expression “for the purposes of this Act” cannot 
very well be restricted to mean “only for the purposes 
of intestacy.” Jutteendromohun Tagore y.Ganen dr o- 
mohun lagore (19) and Srecmutty Kishormoney Dassee 
y.^Maharaja Bahadoor {U}, relied on. [p. 675, col. 

In order to constitute a valid gift under Muhammadan 
Law it 18 essential to prove the taking possession 
u ^'^^J^^t-matter of the gift by the donee and 
t^uat the donor had a bona fide intention of divesting 
himself in pr(K8ent I of his proprietary title in the 
property gifted, ^p. 688, col. 2; p. 689. col. 1.] 

A tenant who has been let into possession cannot 
deny ms landlord’s title however defective it might 
be, so long as he has not openly restored possession 
by surrender to his landlord. Similarly a lessee- is 
estopped during tho subsistence of lease from ques- 
tioning the title of his lessor, [p. 686, col. 1. j 

Where a husband admits that he executed a deed 
of gift m favour of his wife but alleges that he had 
no intention of giving away the property and that in 
J ^0 animus contra hendi when he executed 

the deed of gift, evidence to prove such a defence is 
does not violate the provisions of s 
92, Evidence Act. [p. 692, col. 1.] 

Where once it is established that the source of a 
sale transac^on flowed from the husband and that 
the transaction stood in the name of the wife, it 
10 llows that the transaction is a btnami one and the 
wife was a mere benamidar. [p 698, col. 2 ] 

A pedigree which bad been subjected to investiga- 
tion many years prior to the institution of the litiga- 
tion in which It was questioned and which had been 
previously relied upon by competent authorities and 
which 13 supported by oral evidence can safely be 
^cep^d as correct. Mewa Singh v. Basant Singh (7), 
Chowdhry v. Radha Chowdhrain (6) and 
col 2^^^ (8), referred to. [p. 664, 

Section 22 of the Oudh Estates Act applies only to 
an estate as defined in the Act; and non-ialukdari 
property is not an “estate’* within the meaning of the 
definitioa given in s. 3* The rule of succession to 


non-talukdari property is governed by s. 23 of the Acb 
that is, by ordinary law, modified by custom, if an)^ 
proved in the case. Regarding non-talukdari prop- 
erty the presumption that it is governed by the rule 
of single heir succession in the case of List No. 2 estate 
is rebuttable; but there is no presumption that the 
rule of male lineal primogeniture would govern such 
noR'-talukdari property in the case of List No. 2 estate, 
[p. 668, col. 1.] 

That construction of the will should be adopted, 
which bespeaks a reasonable and probable in- 
tention, rejecting that which would indicate aa in- 
tention unreasonable, capricious acd inconsistent with 
the testator^s view as evidenced by bis conduct and by 
the dispositions of his will which are not open to 
controversy. 

A child born in India must under ordinary circum- 
stances be presumed to have his father’s religion and 
his corresponding civil and social status. Skinner v. 
Orde (17), followed, f p. 672, col. 1 J 

The word ''khandan" denotes the descendants of 
one’s paternal grand-father, [ibid | 

Under s. 29, Oudh Estates Act, the widow of a 
Muhammadan talukdar is allowed to make an adop- 
tion only in those cases in which it is permissible for 
a Hindu to do so. The Oudh Estates Act (1 of 1869) 
is a purely secular enactment and has nothing to do 
with the peculiar notions of Hindus and Muhammadans 
on the subject of adoption. It merely lays down that 
in those oases in which a Hindu widow could adopt, 
a Muhammadan widow of a talukdar could also do so’ 
It does not touch the|question cf the qualifications of 
the boy to be aoopted. A childless Hindu widow may, 
with the authority of her husband, make an adoption 
and the same power is given to the widow of a 
Muhammadan by Act I of 1369. A Hindu 

widow who has a son born to her by her hu8l)aBd 
cannot legally adopt and similarly a Muhammadan 
widow if she has a son by her husband could also not 
adopt under Act 1 of 1869. Adoption like marriage in 
Hindu Law, is in the nature of a religious sacrament 
but no religious ceremony is necessary under Muham- 
madan Law for the purpose of making an adoption 
which is unknown to Islamic Law. The only con- 
dition of Hindu Law which is imposed upon a widow 
of a Muhammadan tatukdar by Act I of 1869 is that 
the latter must be a childless widow and authorized 
by her husband to make an adoption during her 
widowhood. Raghuraj Chandra v. Subhadra Kunwar 
(18), followed, [p. C72, col. 2; p. 673, col 1.] 

Section 29, Oudh Estates Act, confers the power of 
adoption upon every widow of a Muhammadan taluk- 
dar and it nowhere lays down that it is necessary for 
the widow to be in possession for life of the estate of 
her husband before she can make a valid adoption 
under the Oudh Estates Act. This does not make 
the possession of a life-estate by a Hindu widow or 
a Muhammadan widow the sine qua non or a pre- 
requisite condition before she can validly exercise 
the authority conferred upon her by her deceased 
husband, [p. 674, col. 1 ] 

Ordinarily a life-estate vests in the widow of a 
Hindu or Muhammadan talukdar who dies intestate, 
but where a childless talukdar has executed a valid 
will giving his widow authority to adopt and making 
his adopted eon the absolute owner of the estate the 
absolute estate vesta in the adopted son from the 
moment he is adopted but enjoyment of it may be 
postponed or deferred till the termination of the 
life-estate of the widow, [p. 674, cols. 1 & 2 ] 

A testator who is a Muhammadan talukdar can con- 
fer on any widow of his the power to adopt without 
conferring on her also a life-estate; and if the testator 
by his will lays down that on the adoption being effect** 
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ed the adopted son should com^ into immediate pos- 
seBsion of the estate then the life-estate, if any, of the 
adopted mother would be cut ofi at once, 
[p. 674, col. 2] 

If the testator is authorized by law to make a 
testamentary disposition of his property he can ex- 
ercise that right and legally make a will contrary to 
the devolution of the estate on intestacy laid down 
in Act I of 1869, provided his will does not offend 
against therule of perpetuity incorporated in that Act 
[ibid,] 

A person to whom any power whether coupled with 
an interest or not, is given may by deed disclaim 
the power, and after disclaimer shall not be capable 
of exercising or joining in the exorcise of the power. 
On such disclaimer, the power may be exercised by 
the other person or persons or the survivor or sur- 
vivors of the other person to whom the power is 
given unless the contrary is expressed in the instru- 
ment creating the power, fp 678, col. 2.] 

By the expression “falls into possession” is meant 
the time when reversioner or a remainderman becomes 
entitled to the actual possession of the estate, [p. 6d2, 
col. 2.1 

Unless there is a break in the continuity of posses- 
sion the true owner would be barred by 12 years* 
adverse possession even if that continuous adverse 
possession be of two or more trespassers who did not 
claim under one another, liamayyav. Kotamma (60), 
referred to [p. 6^5, col. 1.] 

Where the plaintiff alleges his possession over im- 
movable property and dispossession by the defendant, 
and where it is found that the jwssession of the plaint- 
iff was discontinued when defendant entered into 
possession not as tenant of the plaintiff but in his 
own rights, the article of limitation applicable to such 
a suit is Art. 142 and not Art. 144, bch. I, Limitation 
Act. [p. ^687, col. 2,] 

In cases falling under Art. 142, the claimant must 
prove his possession within 12 years next preceding 
the date of the institution of the suit and in cases of 
that nature an enquiry into the question of adverse 
possession is irrelevant. 

In cases falling under Art. 144 where the defence 
is one of title acquired by adverse possession for 
more than 12 years it is not necessary for the plaintiff 
to prove his possession within 12 years from the 
commencement of the suit, [ibid.] 

Mutation does not confer titlo either under the 
Oudh Estates Act or under the general law. 

Every judgment must be read as applicable to the 
particular facts proved, or assumed to be proved, 
Bimoe the generality of the expressions which may be 
found there are not intended to be expositions of the 
whole law but governed and qualified by the particular 
facts of the case in which such expressions are to be 
found. Quinn y.Ltathem (78), followed, [p. 694, col. 2,J 
Meaera. St. O, Jackson aud Sita Ram, for 
the Plaintiff. 
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Mesara. M, Wassim, Mohammad Khalil 
Haider Butein, M. H Qidwai and E. R. 
Qidwai, for the Defendanta. 

JudSfment.— Suita Moa 11 and 12 of 
1928 are two connected auita filed by Bhaya 
Mohamad Azim Khan and others against 
the Raja of Nanpara, the Raja of Utraula 
and Rani Qamar Zamani Begam since 
deceased and now represented by her heirs 
M. Abdul Hasan and others These two 
suits have been tried together with the 
coDsent of both parties. In Suit No. 11 of 
1928 the plaintiffs claim the talukdari estate 
of Nanpara an the heirs and nearest agnates 
of the late Raja Mohamad Siddique Khsn, 
Talukdar of Nanpara sgaiuat Raja Saadat 
Ali Khan cefendsnt No. 1 in Suit No. 11 and 
aaeert that their cause of action against him 
arose on 3rd November, 1925, when the 
Court of Wards delivered possession over 
the estate and the cash in the estate 
treasury to him. They further allege that 
in any case the plaintiffs’ cauee of ectirn 
arose in January, 1917, when, on the death 
of Reni Naeim Ssbri, the videw cf the late 
Raja Mohamad Siddique Khan, the Nanpara 
estate “fell into poeeeesion” of plaintiff No. 
1 as the nearest agnate and reversioner of 
the late Rsja Mohamad Siddique Khan. 
In Suit No. 11 of 1928 the plaintiffs also 
claim as sgsiost defendant No. 2, the Raja 
of Utraula, a six annas' share in part cf the 
properties detailed in echedulea A and B 
attached to the plaint, but do not specifical- 
ly allege i^ their plaint when their cause of 
acticD for' this claim against the Raja of 
Utraula arose. Similarly iu Suit No. J x the 
plaintiffs also claim against Rani Qamar 
Zamani Begam the property entered in 
schedule F attached to the plaint, of which 
she is said to be in wrongful possession but 
against her also they do not allege in their 
plaint when their cause of action first arose. 
The valuation of Suit No. 11 has been fixed 
at 4| crorea of rupees. The plaintiffs base 
their claim upon a pedigree attached to 
their plaints in these suits. That pedigree 
is aa follows: 
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RASUL KH AN TOaH PATHAN 
JBHA^EHAN 


Mohammad Khan 
Raja Karam Khan 


Bhaya Mahmud Khan 
Bhaya Mahabat Khan 


Raja Muitafa Elhan (died childless) Raja Saleh Khan (Shah Begam) Daughter 

Raja Madar Bakhsh (died in 1847) leaving a widow Dalar Bakhsh (died childless) Daughter 
Raj Munawwar Ali £[han (died in 1847 leaving 2 widows) 

Raja Jang Lahadur; (died in 1902 leaving 4 widows, 2 daughters and a eon). 

^ ^ ^ ^ 

Md. Kaniz Begam (Rani of Utraula) Raja Md. Sarfaraz Begam (Rani Raza Md Siddique 
Mumtaz Ali Khan, defendant No. 2) of Mohamdi;. (died in 1907).=. 


Qamar Zamani Begam, defendant No. 3; Sultana Begam; Dilafza Begam; Champa; Nasim Sahri: 


Bhaya Badal Khan 


Daugnter 


Zabardast Khan 


Basharat Khan 


Dhannu Khan 


Munuu Khan 


I Ali Yar Khan (died childless). Dhunnu Khan (died child less). 

T^e Baz Khan Bhaya Allast Khan Samman Khan Hast khan Daughter 
(died childless) ( | died childless 

Bhaya Abdulla Khan Mohd. Ali Khan Hasan Ali Khan Shujat Khan 3 Daughters 

I _ I 1 Zainab) 

Bhaya Abdul Aziz Khan 1 " | 

I Sardar Khan Saadat Khan 

Bhaya Mohd. Azim Khan (plaintiff No. 9). (plaintiff No. 10). • 

(plaintiff No. 1). “j 

Sarfaraz Ali Khan Mohd. Zaman Khan 


Sarfaraz Ali Khan 
(plaintiff No. 7). 


(plaintiff No. 8). 


Nawab Ali Ahmad Ali Mohd. Ali Raza Raza Khan Abdul GhafurKhan Mohd. Hashim 
Khan Khan Khan (plaintiff | Khan 

(plaintiff (plaintiff (plaintiff No. 5). YasinKhan (died childless) 

No 2) No. 3) No. 4). (plaintiff No 6^ 


Sarmast Khan Ghure Khan (died Daughter 
M. Gagga Bhayan childless) 


Abdml Sher Khan Mohd. Sher Khan 3 Daughters. 
I (died childless) 


Sardar AJi Khan Umrao Khan Abdul Ohafur 
(plaintiff (not a Khan (not a 

Ne.,ll). plaintiff). plaintiff). 


Mohd. Baz Khan Meddu Khan 

I I 

I ! I ' I 

Bande Ali Daughter Mohd. Hyder MohdJ Khan. 
Khan Khan i 


Amjad Ali Khan (D. 13 W. 4). 


Subhan Mohd. Ali Daughter 
Ali Khan K^han 
(plaintiff (plaintiff 
No. 12) No. 13). 


Amir Ah Khan 


Ali Raza 
Khan (plaintiff 
No. 16). 


Daughter 


Mohd. Bahadur Khan 

(plaiatiffNo. 14). 


Fazal Ahmad Khan 
(plaintiff No. 15/ 


Daughter 
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Note. 

(1) Bajs Munawwar Ali Khan died in 
1847. 

(2) Rajs Jang Bahadur Khan died in 
190?. 

(3) Rajs Mohamad Siddique Khan died on 
1 0th December, 1907. 

(4) Rani Mohamad Kaniz Begam of 
Utraula died on 9th August, 1919. 

(5) Rani Sar/araz Begam died in lk2?. 

(6) Nasim (Rani) died in January, 1917. 

Defendant No. 1, Raja Saadat Ali Khan 
in bis written statement in Suit No. 11 
denied the pedigree set up by the plaintiffs 
and asserted that the pedigree upon which 
the plaintiffs founded their claim was a 
false and concocted one and that plaintiffs 
were not the agnates of the late Raja 
Mohamad Siddique Khan and that the 
suit waa not within limitation. Defendant 
No, 1 further pleaded that he had been 
validly adopted by Rani Sultana Begam 
the widow of Raja Mohamad Siddique 
Khan in accordance with the will of the 
late Raja Mohamad Siddique Khan, that 
Abdul Aziz plaintiff No. I’s father and 
Mohamad Ali Khan, the father of plaintiffs 
Nos. 2, 3, 4 and 5 and the grandfather of 
plaintiff No. 6 had transferred a 12 annas 
share of their alleged right in the Nanpara 
estate to one Nazar Ahmad Khan on 2(Jlh 
January, 1913, and that thus plaintiffs could 
not now maintain their suit in respect, of 
the share sold and that plaintiffs Nos 7 to 
16 had on their .own showing no right to 
institute this suit in the presence of plaint- 
iffs Nos. 1 to 6. He further pleaded that 
plaintiffs’ suit as framed was not maintain- 
able because the plaintiffs had not 
definitely stated who amongst them was 
entitled to call himself the nearest male 
agnate of Raja Mohamad Siddique Khan 
and as such entitled to the Nanpara estate 
as being the nearest reversioner of the late 
Raja under the rule of single heir succes- 
sion. It was further pleaded by defendant 
No. 1 that Ahmad Ali Khan plaintiff No. 3 
and Eubhsn Ali Khan plaintiff No, 12 
having admitted the proprietary right, title 
and interest of defendant No. 1 by taking 
leases from hiin were estopped from setting 
up their own title or questioning the title 
of defendant No. 1 to the properties in suit. 
The Raja cf Utraula, defendant No. 2, iri 
bis written statement pleaded that the 
plaintiffs based their claim upon an im- 
aginary pedigree which was totally denied by 
him and that plaintiffs should barb stated 
w hie h one of them was entitled to the properly 


in suit under the rule of male lineal 
primogeniture set up by them. He 
further pleaded that the plaintiffs’ cause 
of action, if any, against him accrued 
on JiOth December, 1907, on the death 
of Raja Mohamad Siddique and that, 
therefore, plaintiffs’ suit was barred by 
limitation. He also urged that plaintiffs’ 
suit wss barred by Expl. 6 to s. 
11, Civil Procedure Code as the decree of 
9th November, 1911, in the interpleader suit 
filed on 28th April, 1908, gave the property 
in suit to defendant No. S’s wife, that decree 
being a bona fide decree passed between 
rival claimants. 

Defendant No. 3 Rani Qamar Zamani 
Bfgam the first lawfully married ahl-i- 
birad ari wife of the late Rsja Mohamad 
Siddique Khan also denied the pedigree set 
up by the plaintiffs and asserted that plaint- 
iffs were not the nearest male agnates of 
her husband Raja Mohamad Siddique and, 
therefore, not entitled to the properties in 
suit, that their claim was barred by limita- 
tion, that the will of Raja Mohamad 
Siddique Khan was neither properly 
executed nor legally valid, nor was it a 
testamentary disposition of a free man of 
sound disposing mind for various reasons, 
that Rsja Mohamad Siddique Khan had 
died intestate, and that she defendant No. 3, 
Rani Qamar Zamani Begam as his only 
ahl i biradaii who bad not been divorced by 
him, was entitled to succeed to the estate 
under the provisions of Act 1 cf 1869 and 
that in her presence plaintiffs had no right to 
the property in suit. 

In Suit No. 12 of 1928 the plaintiffs sued 
the Raja of Utraula as the heirs and nearest 
reversioners of Rani Kaniz Begam the sister 
of Rsja Mohamad Siddique and the wife of 
defendant No 1, the Rsja of Utraula. They 
impleaded the Raja of Nanpara as defend- 
ant No. ?, because he had previously filed 
in 19:8 a suit (Original Suit No, 4 of 192^) 
against the Raja of Utraula for this very 
same pioperty: see Ex. 14 of Suit No. 12, 
sale deed of 17th September, 1928, executed 
by plaintiffs in favour of Thakur Devindra 
Bahadur Singh. This sale deed explains 
the genesis of these two suits. The Rsja of 
Utraula demanded his arrears of profits 
from his nephew, the Raja of Nanpara. 
The latter unwisely thought that he would 
be able to defeat the claim of his uncle if 
he denied the validity of the decree paesed 
in the interpleader suit of 1908 upon the 
basis of the compromise filed in that case, 
and if he set up an absolutely brand new 
title in himself. Thus Suits Nos. 4, 7, 9 and 
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10 of 1928 came to be filed in this Oourt. 
The plaintiffs of Saits Nos, 11 and 12 
thought that they might with advantage 
fish in troubled waters, and so, in November, 
1928, they filed their present suits with the 
help of a financier and a smart lawyer of 
Bahraich, B. Sheo Qopal, and his still more 
smart brother Lalji, the pairokar of plaint- 
iffs against the Raja of Nanpara and 
Utraula hoping to profit by the damaging 
evidence each Raja would bring against the 
other in Suits Noe. 4, 7, 9 and . 0 of 19:^8 
After a protracted trial before me Suits 
Noe 4, 7 and 9 were referred by the parties, 
sobered by the realities of the sitution, to 
the arbitration of the Oommissioner of 
Lucknow, Mr. H G. Walton, I. C. S , who 
had till recently been Oommissioner of 
Fyzabad and within whose revenue juriedic- 
tion lay the estates of Nanpara and Utraula. 
Decrees in terms of the award given by the 
arbitrator were passed by me in Suits Nos. 
4, 7 and 9 of 1928, and thereafter evidence 
in these Suita Nos, il and 12 of 1928 began 
to be recorded. The above brief narrative 
of events not only explains the reason for 
the filing of these suits but also the delay 
in their disposal. It also shows that there 
are power and influence in the armoury of 
both sides, and a strong spirit of specula- 
tion and adventure on the side of plaintiffs. 
Defendant No. 1, the Raja of Utraula in 
Suit No. 12, denied the pedigree set up by 
the plaintiffs and asserted that the deeds of 
gift executed by him in favour of his wife 
Rani Kaniz Begam, as well as the mortgage- 
deed of 1890 in her favour, were fictitious 
and colourable transactions made with a 
view to prevent the estates and the jungles 
from being leased by the Deputy Oommis- 
sioner or being at^^ached in execution of 
decrees, and that Rani Kaniz Bsgam never 
obtained actual possession uncer these 
deeds of gift, but that possession of all the 
properties in suit always remained with the 
Raja and never with the ostensible donee 
who lost all title, assuming she had any, 
in consequence of hie, the Raja*s adverse 
possession long before her death and that 
the present suit waa barred by limitation. 
It was further alleged that. Rani Kaniz 
Begam never claimed title to any of the 
properties in suit and that even if she 
was the real owner of the property stand- 
ing in her name at the time of her death, 
plaintiffs could lay no claim to anv of ic 
because they were no heirs to Rani Kaniz 
Begam, and that defendant No. 1 as her 
husband was alone her heir-at law and 
that plaintiffs were in no way related to him. 
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It is not necessary to set forth the sub- 
stance of the written sraiement of defend t 
ant No 2, the Raja of N^nrara, in Hni- 
No. 12 as his claim in respect of this veri 
property against the Raja of Utraula in 
Suit No. 4 of 1»21 has already beendiemis 
sed by this Court on the basis of the 
award filed by the arbitrator and accepted 
by the parties to the suit. 

Upon the pleadings of the parties in 
Suit No. II of 1928 the following issues 
were framed : 

1. Is the pedigree attached to the plaint in Suit 
No 11 correct, and is any of the plaintiffs of that 
suit the nearest agnate of Kaj a Mohamad Siddique. 
the late Raja of Nanpara, according to the rule of 
male lineal primogeniture ? 

2. Is plaintiff No. 1 or any one of the other 
plaintiffs entitled to the talukdari property in suit 
under cl. (10), s. 22, Oudh Kstates Act, and to the 
non-talukdari property under the alleged custom of 
male lineal primogeniture ? 

3. (a) Is there a family custom of the exclusion 
of females from succession ? 

(b) la there a custom of “male lineal primogeniture” 
in this family ? 

4. If the custom of single heir succession ac- 
cording to the rule of male lineal primogeniture 
does not apply to non-talukdari property, are the 
plaintiffs entitled to the same ? 

5. (a) 1 b the adoption of Raja Saadat All Khan, 
defennant No. 1 by Saltanat Begam invalid in 
law ? 

And is it in conformity with the will of Raja 
Mohamad Siddique Khan ? 

(6) Was Saltanat Begam remairied to Hamid 
Husain Khan before she adopted defendant No. 1 as 
her son ? 

(c) Was she before her marrigae to Hamid 
Husain Khan married in the “muta/i” form to 
Mohammad Kazim as alleged by plaintiffs ? I£ 
80 , what is its effect on her right or power to 
adopt ? 

6. What are the properties in suit which are 
talukdari and what non-talukdari? 

7. To what extent is the will of the late Raja 
Mohamad Siddique Khan invalid in law ? 

8. Is the claim of plaintiffs in Suit No. 11 of 1928 
within limitation ? 

9. Whether plaintiffs Nos. 3 and 12 are estopped 
from bringing the present suit as alleged in para. 
28 of the written statement of defendant No. I? 

10. Is the suit as framed not maintainable on 
the grounds alleged in para. 27 of the written state- 
ment of defendant No. 1? 

11. Did the father of plaintiff No. 1 and that of 
plaintiffs Nos. 2 to 5 and the grandfather of plaintiff 
No 6 sell a 12'annas share to Nazar Ahmad Khan on 
20th January, 1913 ? If so, is the present suit 
maintainable in respect of the share then sold ? 

12. Are the plaintiff or plaintiffs entitled to mesne 
profits y If so, to what amount ? 

13. What is the effect of the forfeiture clause in 
the will of Raja Mohamad Siddique Khan ? 

14. Was any sum delivered by the Court of 
Wards to the defendants Nos. 1 or 3, and if so, are 
the plaintiffs or any one of them entitled to that 
sura V 

15. Did Nasim Sahri by auy deed of relinquish- 
ment give up her rights and interest to the prop- 
erty which she obtained under the will from her 
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husband; sad if was snoh a relmqaishment 

Talid? 

16. Was tbe will of 8-23rd January, 1906, duly 
executed by Kaja Mohamad Biddique Khan and 
was he of sound disposing mind at the time of 
execution ? 

The iseuee framed in Suit No. 12 of 1928 
are as follows ; 

1. Is the pedigree attached to the plaint in Suit 
Ko. 12 correct, and are plaint if s the agnates of the 
late Rani Kania Begam ? 

2. Is plaintiff No. 1 or any one of the plaintiffs 
entitled to the talukdari property in suit under cl. 
(10), 8. 22, Oudh Estates Act and to the non- 
talukdari property under the alleged custom of male 
lineal primogeniture ? 

3. (a) Is there a family custom of the exclusion 
of females from succession ? 

(6) Is there a custom of male lineal primogeniture 
in this family? 

4. If the custom of single heir succession ac- 
cording to the rule of male lineal primogeniture 
does not apply to non-talukdari property, are the 
plaintiffs entitled to the same ? 

5. Is the claim of plaintiffs in this suit within 
limitaton ? 

8. Was the right to the land covered by the 

W e in villages Nos. 8 to 12 in List A attached 
e plaint in Suit No. 12 of 1928 also included in 
the deed of gift executed by the defendant Raja 
of Utraula on 12th April, 1910, in favour of his 
wife? 

7. Had the defendant Raja of Utraula the inten- 
tion to part with the property gifted by the deed 
of 12th April, 1910? And was actual delivery of 
posseesion made to the donee (the defendant’s wife) 
in consequence of the execution of this deed of 
gift? 

Was this deed of gift a fictitious and colourable 
transaction and was never intended to be, and was 
not in fact, given effect to ? 

8. Did the defendant Raja of Utraula intend to 
part with the house property entered in the deed 
of gift of 28th November, 1910? And was actual 
delivery of possession made over to the donee, that 
is the defendant’s wife, in consequence of the execu- 
tion of this deed? 

or Was this deed of gift a fictitious and colour- 
able transaction which was never intended to be, and 
was not in fact, given effect to? 

9. Are the deeds of gift invalid and ineffectual 
under s, 13, Oudh Estates Act 1 of 1869, even if 
they be assumed to be otherwise valid and opera- 
tive as alleged in para. 17 of the written statement 
of the defendant 

10. Did the defendant Raja of Utraula make an 
oral gift of village Katra entered in List A at item 
No. 1 attached to the plaint in Suit No. 12 of 1928 to 
his wife in 1900, and has she been in proprietary 
possession since then till her death in 1919? 

11 (a). Was the mortgage deed of 7th August, 
1890, relating to the property at No. 18 (a), (6;, (c;, 
(d), and (e) entered in List A attached to the plaint 
in Suit No. 12 of 1928 fictitious? 

(6). Were the sale deeds relating to the property 
marked Nos. 1, 2 and 3 of List B and Nos. 14, 15, 
16 and 17 I.ist A attached to the plaint in Suit 
No. 12 of 1928 henami and acquired with the money 
belonging to the defendant? 

12. Do the villages marked Nos. 4 and 7 and 
entered in List A attached to the plaint in suit 
No. 12 of 1928 constitute part of the Bilaspur 
estate within the meaning of s. 3, Act I of 1860 ? 

13. Is the suit as framed not maintainable on the 
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ffround that the suit is brought collectively by all 
the plaintiffs ? 

14. To what relief, if any, are the plaintiffs 
entitled ? 

By coneent of parties Suit No. 11 has 
been deemed to be the leading suit and 
all the oral evidence adduced by parties 
in both suits has been recorded in that 
suit. The principal point for determina- 
tion in both heee suits is the queslicnof 
pedigree. Before the plaintiffs can succeed 
in their claim they have to show that 
they come frem the same stock as the 
Bajas of Nanpara snd that Mohamad 
Azim, plaintiff No. ),is the nearest male 
agnate of the late Kaja Mohamad Sid* 
diqne Khan, talukdar of Nanpa^'a, and 
of hie sister Rani Kaniz Begarr, the wife 
of the prefent talukdar of Utraula The 
history of the family of the talukdars of 
Nanpara, as gathered from the Gazetteer 
of the Province of Oudh compiled in 1877 
by Mr Bennet (Vol 1, page -23 and the 
following) the Bahraich Settlement Report 
(page 37 and the following) and Mr. Nevill’e 
District Qezetteer of Bahraich (Vol. 45, 
pages 80, 81, 131 and 132) may be summed 
up as follows: 

In 1637 A. D. Rasul Khan Togh Pathan 
a Riealdar in the service of Shah Jeban, 
Emperor of Delhi, was appointed keeper 
of the Fort (qiladar) at Bahraich and five 
villages of veij doubtful value in pargana 
Salonabad were assigned to him for the 
pay of his scldiers. These five hamlets, 
namely, Nanpara Meharbannangar, Tahpur, 
Bhopatpur and Siswara were destined to 
become the nucleus of the Nanpara taluka» 
Rasul Khan lived in Kumaria in Baundi 
and was buried there. His eon was Jeban 
Khan. Jeban Khan's eon was Mohamad 
Khan who was the first to settle in Nanpara 
and bis eon Karam Khan may be said to 
have founded the Nanpara estate and was 
the first to have gained amongst the country 
folk by his victories over the banjaras the 
title of ‘‘Raja'’. He left a son Mustafa 
Khan. The latter on his refusal to pay 
the sum demanded by the Oudh Govern- 
ment was carried back to Lucknow where 
he died in 1777 A D. In Nanpara, Saleh 
Khan succeeded Mustafa Khan, and in 
1790 A. D. left the estate to Madar Bakbeb. 
Madar Bakhsh died in 1807 and be was 
succeeded by bis infant eon Munawwar 
Ali Khan. The estate was held “fcAam” 
till 1819. In 1827 Raja Munawwar Ali 
Khan tock the management of the estate 
into bis own hands. In 1847 in an ill- 
starred moment he married Umrao Begam 
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a fashionable lady of the Lucknow Court 
and the daughter of Mehndi Quli Khan 
and he died in the same year shortly after- 
wards, The elder Rani Imambandi suc^ 
ceeded to the management of the estate on 
the death of Raja Munawwar All Khan in 
the name of the infant eon Raja Jang 
Bahadur and for two years ruled peace- 
fully. Afterwards Umrao Begam her co- 
widow contrived to obtain the support of 
the Queen mother in Lucknow and for 
five years waged war against Rani Imam- 
bandi. At the time of the annexation of 
Oudh the rightful heir Raja Jang Bahadur 
was of course recognized by the British 
and admitted to engage for the payment 
of land revenue and Mehndi Qali Khan 
and his daughter Umrao Begam and her 
party had to retire into seclusion. It was 
not long after the re-occupation of Oudh 
however that they again appeared in 
Nanpara. The title of K. O. 1. E was 
conferred on Raja Jang Bahadur and he 
died on Ist May, 1902, and was succeeded 
by his son Raja Mohamad Siddique Khan 
who died on 30th December, 1907, in Mecca 
in Arabia. 

The plaintiffs claim to be the nearest 
agnates of Raja Mohamad Siddique Khan 
and of his sister Rani Kaniz Begaua. 
Now the first thing to be noticed in this 
history which is culled from unimpeach- 
able official records is that whde the 
descent of the talukdars cf Nanpara can be 
traced from the founder of their family 
Risaldar Rasul Khm from 1617 A. D. down 
to the last taluqdar who died in December, 
1907, there is not a word in this long family 
record extending over nearly 3J0 years of 
any junior or cadet branch of the Raja’s 
family. If Jehan Khan, the eon of Rasul 
Khan, had, as alleged by the plaintiffs, 
another younger son called Mahmud Khan 
besides his admitted son Mohamad Khan, 
there would have been no difficulty in men- 
tioning that fact either in the Settlement 
Report of Bahraich or in the Oudh Gazet- 
teer or in the Gazetteer of the Di4rict cf 
Bahraich compiled by Mr. H. R. Nevill in 
1903 or in any of the wajib ul araiz of the 
villages of the Nanpara estate. Nowhere 
in the Settlement Report nor in these 
Gazetteers or wajib uUaraiz is there the 
slightest bint of the existence of a cadet 
branch of the talukdar of Nanpara, although 
if there had been a junior branch of the 
Baja's family the members of that branch 
would no doubt have managed to secure 
at some time or other, either sub-settlement 
for under-proprietary or brit or occupancy 


or even muafi rights in certain villages of 
the Nanpara taluka. The settlement and 
revenue papers of the Nanpara estate do 
not ebow the conferment of any such rights 
on any member of the junior branch of 
the Raja's family. On the contrary there 
is a complete absence of any entry in the 
revenue or settlement papers showing the 
undoubted existence of a junior branch of 
the family of the talukdars of Nanpara. 
The mere fact that certain ancestors of the 
plaintiffs are shown in the khataunis and 
jamabandis as tenants cultivating certain 
plots without paying rent will not prove 
the fact of their alleged relationship with 
the talukdars of Nanpara. 

I'he learned Counsel for the plaintiffs 
Mr. Sr. George Jackson, has laid stress 
upon the sentence in the Gazetteer of Oudh 
Vol. 1, page 123, which runs as follows: 

“The office of Fort Captain Qiladarh&d probably 
been relinquished when Mohamad Khan left Bahraich 
but the family still continued to be mansabdars and 
to hold their jagir somewhat increased in extent.” 

Mr. Jackson would like to read into this 
sentence that when Mohamad Khan left 
Bahraich his younger brother Mahmud 
Khan and his family continued to be 
mansabdars and to hold the five villages 
originally granted to Rasul Khan for the 
pay of his company of soldiers This how- 
ever is in my opinion not the nature! mean« 
ing of the s^^ntence quoted above. To my 
way of thinking the sentence merely means 
that when Mohamad Khan, the son of 
Jehan Khar, left Bahraich to settle in 
Nanpara he and his family still continued 
to be mansabdars, hxid to hold their jagir 
somewhat increased in extent. If Mohamad 
Khan had a younger brother called 
Mahmud Khan who with his family mem- 
bers became the mansabdar and held the 
jagir, then it would have been veiy easy 
and natural, nay imperative, for the bisto* 
rian who is giving this history of Nanpara 
to s^ate in so many words that when 
Mohamad Khan left Bahraich his younger 
brother Mahmud Khan looked after the 
jagir originally granted to Rasul Khan 
and became mansabdar. Again, it, is assert- 
ed by the historian from whom Mr. Bennett 
has derived his information for the com- 
pilation of the Oudh Gazetteer that these 
five bamlets granted to Rasul Khan 
“were dcetined to become the nucleus of one of the 
finest estates in Oudh, that of Nanpara.” 

It is not easy to reconcile this statement 
of the historian with the contention advan- 
ced by Mr. Jackson that these five villages 
became the perquisite of the junior branch 
of the talukdar of Nanpara. 1 have, there- 
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fore, no hesitation in rejecting this theory 
adyanced by Mr. Jackson as not being 
founded upon any proved fact or historical 
data. 1 cannot aEsume the existence of a 
cadet branch of the Raja's family and 
then read into the cffisial history of the 
Nanpara estate a reference to this assumed 
junior branch of the talukdars family. 

It has also been urged by the learned 
OouDAel for the plaintiffs that as the in- 
formation about the talukdars family was 
presumably supplied by the talukdars 
agents and servants, the latter naturally 
ignored and failed to mention the junior 
branch of the talukiar's family. This 
strikes me as a very weak and unconvinc- 
ing argument. There was no motive and 
no gain for any tilukdar of Nanpara or for 
his agent or servant to concetl the exis- 
tence of a cadet branch if there had been 
sach a branch in f xistercy Toe existence 
of such a junior branch of the talukdars 
of Nanpara could not remain concealed fcr 
nearly £00 years from Revenue OflScers and 
Settlement OflBcers who are generally ad- 
mitted to have more or lets an intimate 
knowledge of all the great land-holders 
residing within their jurisdication. The 
writers of the Gazetteers of Oudh and 
Bahraich (Messrs. Bennett and Nevill) had 
no reason to suppress all mention of the 
cadet branch of the talukdars of Nanpara 
if such a junior line had been in existence. 
These considerations weigh heavily with 
me and incline me to accept the contention 
of Mr. Wasim the learned Counsel for the 
Raja of Nanpara that the complete absence 
of any mention of a cadet branch either 
in the two Gazetteers referred to above or 
in the Settlement Report of Bahraich or in 
the wajib uharz of Nanpara or in that of any 
other village goes far to prove that no such 
junior branch, as alleged by plaintiffs was 
ever in existence. Even the loajih vl araiz of 
those villages in which plaintiffs allege that 
their ancestors had bhayai rights do not 
mention the existence of the junior branch 
of the family or the grant of bhayai rights 
to them by the talukdars of Nanpara. it is 
significant fact having a direct bearing 
upon the plaintiff's contention in these two 
suits, that before the death of Raja Moha- 
mad Siddique Khan in 1907 neither the 
plaintiff ncr anyone else had at any time 
and at any plac3 bioached the subject of 
the existence of a cadet branch of the Raja 
of Nanpara’s family. No letter of any 
talukdar or any similar document from the 
time of Raja Mohamad Siddique Khan 
light up to Bisaldar Rasul Kban Togh 


Pithan, covering a period of nearly three 
centuries, has been produced by the plaint- 
iffs to show that any talukdar had referred 
directly or indirectly to the existence of 
a junior branch of his family. This absen- 
ce of any recognition of the junior branch 
(if for the sake of argument it be assumed 
that one was in existence) by the senior 
talukdari branch and of any correspon- 
dence between the two branches for over 
250 years and more, furnishes a curious 
commentary on the present contention of 
the plaintiffs that they come from the same 
stock as the Raja of Nanpara and are the 
direct descendants of the junior branch of 
the talukdars of Nanpara. 

The pedigree gathered from unimpeach- 
able and trustworthy historical records, 
while it furnishes a complete line of descent 
from Risul Khan in 1647 A, D. down to 
Raja Mohamad Siddique Khan who died 
in 19U7 A D. entirely negatives the existen- 
ce of a cadet branch of the talukdar's 
family. The existence of not one member of 
this alleged junior branch of the talukdar" s 
family has been mentioned in these histori- 
cal records which learned Oounsel of both 
sides have brought to my notice and com- 
mented upon at inordinate length. The 
plaintiffs, therefore, start with this initial 
heavy handicap that the undoubted pedi- 
gree of the talukdars of Nanpara, culled 
from well-known and authoritative and 
historical records is absolutely silent about 
the exist ance of a cadet branch of that 
Raja’s family. Mr. Jackson the learned 
Counsel for the plaintiffs has laid stress 
upon family traditions. 

Undoubtedly, family traditions, if well- 
authenticated, are of great importance. 
The (xistence of a junior branch of the 
talukdars of Nanpara, if it were a fact, 
would have been a family tradition, and 
would have most certainly found a place in 
historical and official records like the 
Gazetteers and Settlement Report and 
^i:.’a;l6-wZ-ara^^of Nanpara and other villages. 
The absence of any reference to any such 
alleged junior branch destroys the assump- 
tion of a family tradition to that effect. In 
fact the absence of any mention of the junior 
branch in the authoritative pedigree of the 
talukdars of Nanpara given in historical 
and oflScial records places the burden of 
proof all the more heavily upon the plaint- 
iffs to establish their contention in the 
teeth of this authoritative pedigree which 
is admitted in these suits as correct by 
both parties. That is what I mean when 
1 say that the plaintiffs start with an initial 
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heavy handicap in their eflorte to prove 
their claim. They have not only to eatabliah 
that they are “efe jaddi" and come from the 
aame stock as the talukdars of Nanpara 
but they have at the same time also to 
prove by clear and irrefragable evidence 
that the family pedigree in the historical 
and official records, though it may be taken 
as correct as far as it goes, is still incom* 
plete and in that sense incorrect inasmuch 
as it entirely omits to make any mention 
whatsoever of the junior branch of the 
descendants of Rasul Khan and of his son 
Jehan Khan. 

The learned Counsel for the plaintiffs, Mr. 
Jackson, pointed out the great difficulties 
under which the plaintiffs had to labour 
in proving such ancient historical facts as 
that Jehan Khan, who lived in the middle 
of the 17th century, had a second son 
called Mahmud Khan and that the latter had 
a son Mahabat Khan and that from the latter 
were descended Badal Khan and Zabardast 
Khan and Basharat Khan. The lament 
of the learned Counsel is very genuine and 
true, but when bis clients, the plaintiffs, 
choose to set up a claim in defiance of the 
pedigree given in official and authorita- 
tive records, then whatever the difficulties 
in their way, if they wish to succeed in 
proving their claim they must show by 
clear and cogent evidence that the 
pedigree contained in historical and official 
records of undoubted genuineness is in- 
correct and incomplete. It is not in my 
opinion open to the plaintiffs to graft on 
the genuine pedigree entered in the histori- 
cal and official records a pedigree of their 
own family alleging it to be a junior branch 
of the talukdar'a family and so to make 
themselves out to be of the same stock as 
the talukdars of Nanpara, and then glibly 
to assert that the pedigree set forth in 
official records had omitted to give the 
junior branch ot the Raja’s family. That 
is what the plaintiffs seem to me to have 
doixe in preparing their own pedigree 
which is attached to their plaint. The facts 
that the correctness of the pedigree in 
respect of the Raja's branch of the family 
as shown in the pedigree attached to the 
plaint is not disputed by the defendants 
does not in my opinion add to the weight 
or the evidentiary value to be attached to 
the pedigree prepared by the plaintiffs as 
the basis of their claim to the ialuka of 
Nanpara and to the property standing in 
the name of Rani Kaniz Begam at the 
time of her death. 

The plaintiffs have failed to prove by 


any evidence that theauthoritativepedigree 
of the talukdars of Nanpara as given in 
official records was incomplete. They 
have given no reason as to why such an 
incomplete pedigree should have been 
prepared by the Sat'lement Officer in his 
Settlement Report and in the wajib ul-arz 
of Nanpara and by the learned and disin- 
terested writers of the Qszitteers of Oudb 
and Bahraich. The fact that the accuracy 
of this pedigree, as given by these cffi.dal 
writers, is not questioned by the plaintiff 
or the defendants in any particular is 
another reason, it seems to me, for rejecting 
the purely gratuitions assumption made 
by the plaintiffs (without any foundation 
of fact that this pedigree deliberately or 
unwittingly omitted to mention the junior 
branch of the tafufcrfars’ fr nr ly. So much 
for the historical recorde and the pedigree 
of the talukdars of Nanpara containel 
therein against which the plaintiffs have to 
contend from the very outset. 

In face of this pedigree which ignores 
(if it does not negative) the (x stence of 
the junior branch of the talukdars family 
the plaintiffs’ conten;ion thst they are 
descended from Rasul Khan Togh Pathan 
who was the ancestor of the talukdars 
of Nanpara becomes all the more difficult 
to prove. This initial improbability in the 
c intention ot the plaintiffs must never be 
lost eight of until they have proved 
tbemselves to be of the sameetock as the 
talukdars of Nanpara by clear, cogent 
and convincing evidence. 

I will now proceed to discuss in detail 
the documentary evidence produced by 
the plaintiffs on the question of pedigree. 
In this connexion at the outset Mr, Jack- 
son the learned Oounsel for the plaintiffs, 
pointed out that the defendants had ad- 
mitted the correctness of the plaintiff’s 
branch of the pedigree given by them 
from Badal Khan downwards, although 
the defendants had stated that they did not 
know whether Badal Khan was senior to 
Zabardast Khan or vice, versa or as to 
whose eons they were. Tne defendants 
further maintain that Hast Khan had 
children and that his descendants did 
not join the plaintiffs in these suits. The 
mere fact ’tit at the defendants’ Counsel 
partially admitted the correctness of 
the plaintiffs’ branch of the pedigree 
from plaintiffs up to Badal Khan is not 
tantamount to their admitting that ths 
plaintiffs are related to the talukdars ot 
Nanpara. The plaintiffs have got to prove 
by good and reliable evidence that Badal 
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Khan and ^^abardast Khan and Basharat 
Khan were the aone of Mahabat Khan and 
that Mahabat Khan was the son of Mahmud 
Khan and that Mahmud Khan was the son 
of Jehan Khan. Uniil they prove these 
three essential links in the pedigree oonneo 
ting them with the family of the Talukdara 
of Nanpara they have failed to establish 
their claim on the bMis of the pedigree 
attached to their plaints. The admission 
of Mr. Wssim, the learned Oounsel of defend- 
ant No. 1, that plsintifls are descended 
from Badal Khan and Zabardast Khan 
does not in any way help the plaintiffs to 
establish their contention that they come 
from the same stock as the talukdara of 
Nanpara and that their common ancestor 
was also Kisaldar Rasul Khan Togh Pathan. 

[The learneo Judge referred to certain 
documents and proceeded:] 

The next piece of evidence upon which 
the plaintiffs rely is Ex al, p, 336. This 
is a copy of a deposition of Mohamad 
Husain Qali Khan, brother of Rani Umrao 
Begam recorded on 28th February, 1878, 
by Mr. F. Lincoln, Oivil Judge of 
Lucknow, in Original Suit No. 821 of 1877. 
The plaintiffs seek to prove from this 
deposition of Husain Qali Khan that the 
infant son or nephew of Raja Munawwar 
Ali Khan whom Rini Umrao Begam is 
said to have set up as the rival of Raja 
Jang Bahadur was AbJul Ali son of 
Bhaya Allast Khan. The learned Counsel 
for the Raja of Nanpara has argued that 
the statement in this deposition Ex. yl, 
page 339 to the effect that "Uoirao Begam 
wanted Abdul Ali ’ ' is not admissible in 
evidence under s. 32, cl (5), Evidence 
Act. Mr. St. George Jackson, the learned 
Counsel for the plaintiffs has on the other 
hand contended that this statement of 
Htisain Quli that his sister Umrao Begam 
wanted Abdul Ali to be placed on the 
riasat or estate of Nanpara is admissible in 
evidence He has invited my atten- 
tion to the observations of King, J , 
Kriahnapal Singh v. Sri Raj Kuar (1), in 
which that learned J udge pleaded for a 
liberal interpretation being put upon the 
provisions of cl. (5), s. 32, Evidence Act, as 
otherwise much valuable evidence relating 
to ancient history would be excluded 
from evidence upon a too narrow construc- 
tion of tne words of that section. The 
learned Counsel for the plaintiffs also referr- 
ed me to a decision of the House of Lords 
in the Shrewsbury Peerage ease ( ;). in which 

(1) 104 Ind. Oas. 299; A. I. R. 1927 Oudh 278; 1 Luck. 
Oas.97. 

(2) (1857)7H.L. OsMl. 
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Lrod Wenslydale held that a certain 
document which did not bear the signature 
of the party 

“mast be received as the statement of the party 
making it and being found upon the files of the 
Court it must be presumed that it got there by pro- 
per authority; 

and so the cooument objected to was 
admitted in evidence in that case. The 
rulings relied upon by the learned Counsel 
for the plaintiffs do not in my opinion touch 
the question raised by the learned Counsel 
for defendant No (i). The statement which 
the learned Counsel for the plaintiffs wants 
to he admitted in evidence under s. 32, cl. 
(5), Evidence Act, is the statement that 
“Umrao Begam wanted Abdul Ali." Now 
this statement which obviously does not 
relate to the existence of any relationship 
by blood, marriage or adoption between 
persons as to whose relationship by blood, 
marriage or adoption the person making 
the statement had special means of know- 
ledge. This statement of Hussain Quli 
Khan that “Umrao Begam wanted Abdul 
Ali" cannot be brought within the ambit 
of s. 32, cl (5), Evidence Act and the ruling 
of King, J. and the decision of the House of 
Lords in the Shrewsbury Peerage case (2) 
do not touch the legal question raised as 
to the admissibility of this statement of 
Husain Quli Khan to the effect that 
“Umrao Begam wanted Abdul Ali.” I, 
therefore, uphold the contention of the 
learned Counsel for defendant No. J, 
that this statement of Husain Q ili Khan 
in Ex. 91 that his sister wanted Abdul Ali 
to be made Raja of Nanapara is not admiss- 
ible in evidence under s. 32 (5), Evidence 
Act, There is no other provision of law 
under which that statement can be admitt- 
ed in evidence. Even if it were to be 
admitted in evidence it would iiot help the 
plaintiffs’ contention because Husain 
Qali Khan nowhere says in his deposition 
(cix. 91) that Abdul Ali was an agnate or 
collateral of Raja Jang Bahadur Khan and 
unless that was proved, plaintiffs 
cannot make themselves out to belong to 
the cadet or junior branch of the talukdar 
of Nanpara. The plaintiffs want to link up 
Ex. 91 with Exs. 10 1 and 102. There is 
however no real causal connexion between 
the deposition of Hurain Quli Khan made 
in 1878 and the btter and report of Major- 
General Outram to Lord Dal housie of 1855 
A. D. Major- Generel Outram does not 
mention that the boy whom Rani Umrao 
Begam set up against Raja Jang Bahadur 
Khan was named Abdul Ali and Husain 
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i^uli does not depose in Bx. 91 that bis eieter 
wanted acouein or nephew of Raja Munaw- 
war Ali Khan to be made Raja of Nanpara, 
and that Abdul Ali was the name of this 
cousin or nephew of Raja Munawwar Ali 
Khan. In the absence of these oruciel 
statements going to support the contention 
of the plaintiffs I cannot accept their mere 
ipse dixit for the same. Exhibit 91, also 
therefore, while it may throw a good deal 
of light upon other relevant matters does 
not help to prove this particular contention 
of the plaintiffs that they are descended from 
Risaldar Rasul Khan and are the agnates 
of Raja Mohamad Siddique Khan. In this 
connexion I may also refer to another state- 
ment of Husain Quli Khan in Ex. 91 upon 
which the plaintiffs’ learned Counsel relied 
and founded an argument. Husain Quli 
deposed in Ex. 91 at page 337 1. 27 
that : 

*‘ther« were quarrels between the members of the 
family about the Riasat and Raj in which I appeared 
for the defendant and my sister Umrao Begam.'* 

It was contended on behalf of the plaint- 
iffs by their learned Counsel that the 
phrase “quarrels between the members of 
the family” would itclude Abdul Ali son 
of Allast Khan and would thereby im- 
pliedly make him a member of the family. 
This contention of Mr. Jackson’s is very 
far-fetched and is proved by unimpeach- 
able documentary evidence to be quite 
unsound. The historical records relied 
upon by both parties to this litigation as 
unimpeachable and authoritative and which 
1 have mentioned above in the earlier part 
of this judgment make it abundantly clear 
that on the sudden death of Raja Munaw- 
war Ali Khan in l£47 Rani Imambandi 
ruled over the Nanpara estate for two 
years peacefully on behalf of the infant 
^ja Jang Bahadur and then Rani Umrao 
Begam the junior Rani of Munawwar Ali 
Khan challenged her right and authority 
to rule the estate and with the help of the 
Queen-mother of the Nawab of Oudh 
carried on a bloody warfare for five years 
against Rani Imambandi and destroyed 
most of the villages of the Nanpara estate, 
and this sanguinary warfare was one of the 
principal causes that subsequently led to 
the annexation of Oudh by the British 

It is thus clear from irrefragable docu- 
mentary evidence “that the quarrels bet- 
ween the members of the family” deposed 
to by Husain Quli Khan in Ex. 91 at page 
83f merely referred to the quarrels bet- 
ween Rani Imambandi and her co-widow 
Jlani Umrao Begam, and if Rani Umrao 


Bsgam set up Abdul Ali as a rival claim- 
ant to the Nanpara estate (as deposed to 
by her brother in Ex. 91 at page 339) he 
was but a pawn in the bloody warfare 
which Rini Umrao Begam was waging 
against Rani Imambandi and the rightful 
heir to the Nanpara estate. Raja Jang 
Bahadur Khan. Well might Abdul Ali have 
exclaimed in the words of Prince Arthur, 
“I am not worth this coil that's made of 
me.” In case of clear historcial records 
admitted by the plaintiffs themselves it is 
idle for them to contend that the phrase 
“quarrels between the members of the 
familly” makes Abdul Ali out to be a mem- 
ber of Raja Jang Bahadur Khan's family. 
Here 1 may mention another ingenious argu- 
ment advanced by the learned Oounsel 
for the plaintiffs. It was contended by 
him that while each piece of document- 
ary evidence ducussed above might not 
amount to much, the cumulative effect 
of all this mass of documentary evidence 
would serve to establish the pedigree 
which the plaintiffs sought to prove in 
these suits, and he cited a ruling of a Bench 
of this Court. In Durga v. Lai Bahadur 
(3; to which 1 was a party, iu support of this 
contenticn of his. Before the learned 
Oounsel for the plaintiffs can apply that 
ruling to the facts of these suits he must 
show that each of the documents relied upon 
by the plaintiffs does in fact help to prove 
to some extent, however small, the con- 
tention of the plaintiffs concerning the 
pedigree of their fanaiiy. If not a single 
document of the plaintiffs discussed above 
selves to advance the plaintiffs’ contention 
as to the pedigree attached to the plaint of 
their suits in the slightest degree then it 
cannot very well be argued that the 
cumulative effect of all these documents 
proves the pedigree upon which the plaint- 
iffs base their claim; for as wittily remarked 
by the learned Oounsel for Utrauls, zero 
plus zero plus zero, carried on to infinity, 
would still amount to zero. Since each of 
the items of documentary evidence relied 
upon by the plaintiffs has got in my opinion 
no evidentiary value for the purpose of 
proving the pedigree filed with the plaints 
the cumulative effect of all this evidence, 
useless for the purpose for which it was 
sought to be utilized, would still be nil. 

I next come to discuss another group of 
documents connected with the claim made 
by Sarmast for sub-settlement in respect 
of village Samanpur. These are Bzs. 76, 
(t) 112 lad.O(M. 387; A. I. B. 1928 Oadh 509; 5 O. 
W.M.t92. 
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page 318, 81 page 320, 82 page 323, 83 page 
3S6, 84 page 328; 85 page 33 ) and SO page 
334 Ex. 76 page a 18 is a copy of an abatract 
from the register of cases relating to 
village Anawan Pokbar showing that Bar- 
mast Kb an bad made a claim for sub* 
settlement in respect of village Samanpur 
for 126U Fasli {i. e. 1862 A D.) Ex 90 is a 
copy of a copy prepared at the settlement 
and attached to file No. 17 containing 
the order of the Deputy Oommissioner of 
Bahraich dated 1 8 th September, 1861, giving 
the lease of village Samanpur for three 
years to Ram Din Kurmi on a jama of 
Rs. 400, and containing the statement cf 
Raja Jang Bahadur that Sarmast Khan was 
at one time in the Raja's service and that 
during the days of disturbance in Nanpara, 
Sarmast Khan had sided with the junior 
Rani and so the Hija was not willing to 
give bim anything. Exhibit 81 page 320 
is a copy cf the memorandum of appeal 
filed by Sarmast Khan in the Court of the 
Oommissioner of Bihraich dated 9th Octo- 
ber, 1861 against the decision of the Deputy 
Oommissioner of Bahraich dated i8tb 
September, 1861, in which Sarmast Khan 
alleged himself to be a collateral (biradar 
ek jaddi) of R>ja Jang Bahadur Khan. 
Exhibit 83 is a rubkar of the Oommis- 
sioner's Court dated I4th October, 1861, 
calling upon the Deputy Oommissioner of 
Bahraich to make enquiries upon three 
points raised in Sarmast Khan’s memor- 
andum of appeal concerning the cutting of 
the jungle in the village, the lease of the 
village from 1266 Fasli to 1268 Fasli and 
the alleged diepcssossion of the appellant 
for eight years. Exhibit 84 is a copy of a 
copy of the Deputy Oommissioner’s report 
dated 23rd October, 1861, giving his finding 
on the three issues remitted to him on 
remand and stating that the appellant 
Sarmast Khan was a onnexion of the Raja. 
Exhibit 82 is the vernacular translation of 
the appellate order of the Oommissioner 
dated 30th October, I 6 1, dismissing the 
appeal of Sarmast Khan and upholding 
the order of the Deputy Commissioner of 
Bahraich. Exhibit 85 is a copy of an appeal 
dated 19th November, 1861, to His Honour 
the Chief Commissioner of Oudh against 
the order of the Oommissioner of Bahraich 
Division dismissing the appeal of Sarmast. 
In this appeal Sarmast Khan again repeats 
his assertion that he is a biradar ek jaddi 
of the Raja and descended from the same 
common ancestor. The plaintiffs have not 
filed a copy of the order of His Honour 
the Chief Oommissioner of Oudh upon this 


memorandum of appeal of Sarmast Khan to 
him. 

Mr. Wasim the learned Counsel for the 
defendant Raja of Nanpara objected to 
Ex. 81 being admitted in evidence as it did 
not bear the signature or thumb-mark or 
any other sign or mark made by Sarmast 
Kban 1 have carefully examind the orig- 
inal of Ex. 81 and 1 find that it bears a 
genuine stamp of Re. 1 prevalent in those 
days, as also the endorsement of the stamp- 
vendor Dubar Lai Khazanchi of Sadar 
Bahraich which is to the effect that Ghure 
son of Samman Khan (and brother of the 
appellant Sarmast Khan) purchased the 
stamp from the Khazanchi Dubar Lai on 
2ird September, 1861. Moreover on the 
back of this memorandum of appeal (copy 
of which is Ex 81) there is along order of 
the Commissioner Mr? D. Simeon in his 
own handwriting showing that this appeal 
was presented by Sarmast Khan, and that 
it raised certain points germane to the 
decision of the appeal which called for a 
further report from the Deputy Commis- 
sioner of Bahraich, and accordingly a 
vernacular rubkar, copy of which is Ex. 83, 
along with a copy of the English order of 
the Oommissioner was sent to the Deputy 
Oommissioner of Bahraich for a report on 
the points raised. There cannot, therefore, 
be any doubt that Ex. 81 is a copy of a gen- 
uine document and that it was in fact the 
petition of appeal of Sarmast Khan. The 
learned Counsel for the plaintiffs has 
invited my attention to the Shrewsbury 
Peerage case (2) decided by the House of 
Lords, which has been quoted above 
where a similar question as to the ad- 
missibility of a certain document in evide- 
nce was raised. Following the ratio 
decidendi in that case, I must admit in 
evidence Ex. 81 but the statement of 
Sarmast Khan in his memorandum of 
appeal Ex. 81, that he is a collateral and 
efc jaddi brother of Raja Jang Bahadur 
Khan is not admissible in evidence be- 
oause it has not been brought home to 
Sarmast Khan that it was he and he alone 
who made that statement. Exhibit. 81 does 
not bear the thumb mark or signature of 
Sarmast Khan. It only bears the signature 
of the petition writer. In this connexion 
the learned Counsel for defendant. No. 1 
the Rajs of Nanpara invited my attention 
to a decision of their Lordships of the 
Privy Council in Jagatpal Singh v. Jages^ 
har Bukhsh Singh (4) and he quoted 

( 4 ) (1903) 25 A. 143; 30 1. A. 27; 7 0. W. N, 209; 8 
Sar. 367. 
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therefrom the following pertioent pasEAge 
which isfully applicable to the quretica 
for coneideratioa ia connexion with the 
admissibility of Ex. 81; 

“The other document stands in a different position. 
Its alleged author, Rai Gurdat Singh, had died before 
the trial. But the exhibit in question is merely a 
genealogical table filed on behalf of Gurdat in a 
claim made by him for certain villages. The object 
of Gurdat in those proceedings vras to make himself 
out to be of the eldest branch of his family and this 
admittedly was untrue. But the fatal objection to 
the admissibity of the document is that it is in no 
way brought home to Gurdat except as being an 
exhibit binding on him for the purposes of that suit. 
His relation to the document is, therefore, something 
entirely different from tho personal knowledge and 
belief which must be found or presumed in any 
statement of a deceassed person which is admissible 
in evidence. For aught that appears the genealo- 
gical table in question might never have been seen 
or heard of by Gurdat personally but have been 
entirely the work of his Pleader.” 

Oq the aame aaalogy and on the same 
reasoning the learned OounEel for defend- 
ant No. 1 has argued that thi? Ex. 81 
may, for aught he knows to the contrary, 
be merely the statement of the petition- 
writer purporting to make Sarmast Khan 
out to be a collateral of Raja Jang Bahadur 
and that it is nowhere made clear that the 
statement in Ex. 81 was the statement of 
SarmEtet Khan himself, and, that being the 
case, I must support the contention of the 
learned Counsel for the Raja of Nanpara 
and hold that the statement in Ex. 81 
to the effect th^t Sarmast Khan is a 
collateral (biradar ek jaddi) of Raja Jang 
Bahadur Khan is not admisaible in 
evidence because it has not been 
brought home to Sarmast Khan bimeelf. 
Another contention of the learned Counsel 
for the Raja, of Nanpara was that this 
statement of Sarmast Khan that he was 
a collateral of Raja Jang Bahadur Khan 
was a most interested statement made 
by him post litem motam, and, therefore, 
it is not admissible in eviuence under 
8. 32, cl. {.'>), Evidence Act. Obviously 

Sarmast Khan in his petition of appeal 
(Ex. 81) asserted his relationship with 
Raja Jang Bahadur Khan as furniehing a 
ground for the Commissioner of Babraich 
reversing the decision of the Deputy Com- 
missioner of Babraich and giving him 
(Sarmast) the lease of village Samanpur. 
In other words, when the statement as to 
the existence of relationship was asserted 
by Sarmast Khan, the question in dispute 
had been raised, and as such the state- 
ment contained in Ex. 81 relating to the 
alleged relationship of Sarmstst Khan 
with Raja Jang Bahadur Khan is inadmis* 


Bible in evidence. At best it is a most 
interested statement of Sarmast Khan even 
if it be admitted iu evidence and plaint- 
iffs, some of whom are the descendants of 
Sirmast Khan, cannot take advantage of 
this interested statement of their ancest- 
or. Once this statement of Sarmast Khan 
that he ia a collateral of Raja Jang Ba- 
hadur Kban is held to be inadmissible 
evidence and not relevant, the other state- 
ments in Ex. 81 are of no use to the plaint- 
ifii so far as proof of the pedigree attached 
to the plaint is concerned. Exhibit 81, there- 
fore in my opinion does not help the plaint- 
iffs in proving the correctness of their 
pedigree attached to the plaints in these 
two suits, nor in establishing their con- 
nexion with the talukdara of Nanpara. 

Exhibit 84 is a copy of the order of the 
Deputy Oommieeioner of Babraich giving 
his findings on the issues remanded to him 
by the Commissioner of Babraich. It 
certainly contains a statement that Sarmast 
is a connexion of theReja, and it is con- 
tended on behalf of the defendant Raja 
of Nanpara that this statement in the 
remand finding of the Deputy Commis- 
sioner of Babraich is not admissible in 
evidence because it is only a remark by 
way of obiter dictum and not a finding on 
any of the issues framed by the Commis- 
sioner of Babraich and in respect of which 
an enquiry had to be made by the Deputy 
Commissioner ; and moreover this remark 
of the Deputy Commissioner was not given 
effect to in the order passed by the Com- 
missioner of Babraich on the appeal of 
Barmast Khan. On the other hand the 
learned Counsel for the plaintiffs argued 
that this statement of the Deputy Oom- 
missioner of Babraich must have been 
based upon evidence adduced by the ap- 
pellant Sarmast Khan . before that officer. 
The file of this case has unfortunately 
been weeded out, so it is not permissible 
for the plaintiffs to speculate as to wbat 
evidence, if any, S'^rmast Khan produc- 
ed as to his alleged relationship with 
Rsja Jang Bahadur Khan. The issues 
framed by the Commissioner of Babraich 
in til order rduanding the case for fur- 
ther enqu ry to the Deputy Commissioner, 
as can to seen from a perusal of Ex. 83, 
did not raijo the question of Sarmast 
Khan's relationship with Raja Jang 
Bahadur Kbau although such an issue on 
the question of relationship might very 
well have been raised by the Oommis- 
aioner upon the grounds taken by Sarmast 
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Khan is his memorandam of appeal 
(Bz. 11). 

The fact that it was not so raised seems 
to me to raise the presumption that the 
Oommissioner did not think this quest cn 
of relationship to be vital or necessary 
for the determination of the appeal and 
he struck three issues on the points which 
he thought had a special bearing on the 
decision of the appeal. The documentary 
evidence filed by parties does not show that 
Raja Jang Bahadur either admitted or 
denied the contention of Sarmast Khan 
raised in his appeal that he was a col- 
lateral of his. It is significant to note 
that before the Deputy Oommissioner (as 
would appear from Ex. 90) there was no 
contention raised by Sarmast Khan that 
he was a relation of Raja Jang Bahadur, 
and all that Raja Jang Bahadur himself 
admitted before the Deputy Oommissioner 
was that Sarmast Khan was at one time 
bis servant and that in the fight between 
Rani loambandiand Rani Umrao Begam, 
Sarmast Khan sided with the junior Rani 
Umrao Begam and that, therefore, Sarmast 
Khan was not entitled to be shown any 
consideration at the hand of the Raja, it 
may be that as Abdul Ali was, accord- 
ing to the evidence of Husain Quit Khan 
91, page. a 39 1. 31), set up as a rival to 
Raja Jang Bahadur, so Aboul All’s first 
cousin Sarmast Khan might be expected 
naturally to work for Rani Umrao Begam, 
but that fact would not make either Abdul 
Ali or his cousin Sarmast Khan relations 
of Raja Jang Bahadur. Sarmast Khan in 
his appeal to the Oommissioner (Ex. 81) 
denied having sided with the j unior Rani. 
He stated categorically in Ex. 81: *^1 was 
not on the side of the junior Rani/' 

This false denial merely shows what an 
utterly unreliable person Sarmast Khan 
was. He made statements in his memor- 
andum of appeal to suit his oonvenieuce 
and to win tiis case. This statement of 
Sarmast Kuan is not only proved to be 
false from the statement of Raja Jang 
Bahadur to the contrary contained in 
Ex. fc‘0, but it is also clearly proved to be 
false out of his own me nth by the report 
of the Deputy Oommisioner of Bahraich 
(Ex. 84), in which the Deputy Oommis- 
eioaer writes as follows: 

“It is moreover olearly proved and admitted . by 
himself (Sarmast) that ho (^Sarmast Khan) was op- 
posed to and did alL in his power to prevent the 
present Kaja (Raja Jang Bahadar Khan) from obtain- 
ing his property by hghting on the side oi the Ohoti 
Rani;* 

I have mentioned this faot here only 


to point out that, in the absence of any 
eviceace going to show upon what data 
the Deputy Oommissioner was led to say 
that Sarmast Khan was a connexion of 
Raja Jang Bahadur, it would be quite 
unsafe, not to say illegal, for this Oouit 
to base any conclusion upon what ap- 
pears to be a mere obiter dictum of the 
Deputy Oommissioner that Sarmast Khan 
was a connexion of Raja Jang Bahadur 
Khan. The interested statement of Sar- 
mast Khan that he was a relation of Raja 
Jang Bahadur Khan in face of the proved 
fact that one lying statement of his in the 
same memorandum of appeal has been 
nailed to the counter, cannot be utiLzed 
for the purpose of adding weight to the 
casual and apparently irrelevant remark 
of the Deputy Oommissioner of Bahraich 
that Sarmast Khan was a relation of Raja 
Jang Bahadur Khan. The very context 
in which this remark appears in the report 
shows how inapposite and uncalled for 
it was. The Deputy Commissioner of 
Bahraich in his report Ex. 84 wrote as 
follows: 

“He (Saramst Khan) is a connexion of the 
Kaja and the village has been leased to Ram Din 
Kurmi.” 

The fact of Sarmaat Khsa being a relation 
of Raja Jang Bahadur has no causal con- 
nexion with the leasing of village Samanpur 
to Ram Din Kurmi. Exhibit 81 is a copy of 
a copy and as such inadmissible in evidence. 
The original of the copy from which Bx. 84 
itself has been copied has been destroyed and 
BO there is no guarantee that the copy in 
the Oommissioner’s appeal file No. 34 of 
1861 is a correct copy of the original, I 
have after hearing Counsel of both parties 
admitted in evidence the copy of the Deputy 
Oommissioner's order filed in the Oommis- 
sioner’s Appeal No. 34 of 1861. It may be 
that the word “not” has been omitted 
from the copy of the Deputy Oommissioner's 
order in the Oommiseioner's appeal file 
No. 84 of 1861. The insertion of the word 
“not” would make the whole aenteuce in 
the Deputy Oommissioner’s report more in- 
telligible and connect in a natural manner 
the two parts of the sentence. The aentence 
would then run; 

“He is not a connexion of the Raja and the village 
has been leased to Ram Din Kumi." 

The faot that Sarmast Khan was not a 
relation of the Raja would naturally explain 
and make intelligible why the village had 
been leased to Ram Din Kurmi. Be that 
as it may, I am not prepared to attach any 
weight to the atatement concerning the 
existence of relationship between Sarmast 
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Khan and Raja Jang Bahadur Khan to be 
found in Ex. 84 which is a copy of a copy. 
The original order of the Deputy Commis- 
sioner is not before me which alone would 
justify the contention of the plaintiffs that 
the Deputy Commissioner stated that 
Sarmast Khan was a connexion of Raja 
Jang Bahadur Khan. Exhibit 84, which is 
a copy of a copy, and the copy in the Com- 
missioner’s file from which Ex. 84 has been 
taken, are both liable to have mistakes made 
therein, and moreover this statement of the 
Deputy Oommissioner is a mere casual 
remaik and not a judicial fiuding on any 
issue cf:er hearing the evidence of both 
parties, and there is the further consider- 
ation that no effect was given to this casual 
remark of the Deputy Oommissioner by the 
Oommissioner of Bahraich in deciding the 
appeal of Sarmast Khan. 

It has been further argued by the learned 
Oounsel for the plaintiffs that this state- 
ment of the Deputy Oommissioner of 
Bahraich that SarmastKhan was a relation of 
Raja Jang Bahadur was confirmed by the 
Oommissioner in his appellate order of 30th 
October 1861. This contention of the learn- 
ed Oounsel is I am afraid bssed upon 
a misconception founded upon the contents 
of the vernacular rubkar Ex. 12. I have 
examined the original file No. 34 of 1861 of 
the Oommissioner's Court very carefully 
and I find that the Oommissioner of Bahraich 
Mr. D. Simson wrote at the foot of a copy of 
the Deputy Oommissioner's report a very 
brief order consisting of a line and half to 
the effect that everything was now made 
clear and the appeal of Sarmast Khan was 
dismissed. This all too brief judgment or 
order of the Commissioner Mr. D. Simson 
dismissing the appeal of Sarmast Khan has 
been amplified by the reader or Superinten- 
dent of the Oommissioner’s Oourt into the 
vernacular order (Ex. 82) embodying not 
only a translation of three issues framed by 
the Oommissioner, but also giving an 
abstract of the Deputy Oommissioner's re- 
port on those issues and paraphrasing in 
the vernacular the brief order of the Oom- 
misioner dismissing the appeal. It is in 
the abstract of the Deputy Oommissioner’s 
report as given in this vernacular ru&kar 
(Ex. 82) that we find it stated “that the ap- 
plicant (Sarmast Khan) is a relation of the 
talukdar." 

This is obviously not a finding of the 
Oommissioner but merely a reproduction 
in Urdu in the langnage of the clerk of 
the Oommissioner’s Oourt of the substance 
of the Deoutv Oommissioner’a reDort to the 


Oommissioner called for on the issues re- 
manded to him for enquiry. Mr. Jackson 
the learned Oounsel for the plaintiffs has 
argued at great length on the binding 
character of this rubkar Ex. 83 which bears 
the signature in English of the Oommis- 
sioner, the entire order being however in 
Urdu. No one can challenge the validity 
genuineness of this rubkar (Br 82), but all 
the same plaintiffs cannot argue in face of 
the Oommissioner’s own brief order dis- 
missing the appeal which says absolutely 
nothing about Sarmast Khan being a rela- 
tion of Raja Jang Bahadur that the state- 
ment in Urdu in this rubkar to the effect 
“that the applicant (Sarmast Khan) is a 
relation of the talukdar" binds the de- 
fendants to the present suits and proves 
that plaintiffs are collaterals of the late 
Raja Mohammad Siddique Khan. This 
is not a matter of law and of rulings. It 
is a pure question of fact. Mr. D. Simson 
the Oommissioner of Bahraich did not, in 
fact in bis order dated 3l)th October 1861 
dismissing the appeal of Sarmast Khan, 
give any finding to the effect that Sar- 
mast Khan was a relation or collateral 
of Raja Jang Bahadur Khan. I therefore 
do not think it necessary to discuss the 
various rulings cited by learned Oounsel 
of both parties in support of their res- 
pective contentions. For the reasons given 
above Ex. 82 is also of no use to the 
plaintiffs. 

Exhibit 85, Sarmast Khan’s appeal to 
His Honour the Chief Oommissioner of 
Oudh, contains statements about his 
alleged relationship to Raja Jang Baha- 
dur Khan which must be rejected as in- 
admissible in evidence for the eanae 
reasons as tbosa given by me above in 
disposing of similar statements of re- 
lationship contained in this memorandum 
of appeal to the Oommissioner, Ex. 81. 
The learned Oounsel for the defendant 
Raja of Nanpara objected to Ex. 85 
being even admitted in evidence on the 
ground that it did not bear the signature 
or thumb-mark or mark of Sarmast Khan- 
In view of the decision in the Shrewsbury 
Peerage ease (2) quoted above I cannot 
accept this contention of the learned 
Oounsel lor defendant No. 1 and must 
admit in evidence a document which is pro- 
duced from the Government Secretariat, 
and which is obviously the genuine 
petition of appeal of Sarmast Khan. 
I cannot however admit as relevant and 
admissible in evidence the statements 
made bv Sarmast Khan in his own in- 
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terest about his alleged relationship with 
Raja Jang Bahadur Khan for the reasons 
which I have given above in discuesing 
similar statements made by him in bis 
memorandum of appeal, Ex 81. 

Thus the entire group of documents 
connected with Sarmast Khan’s fight 
with Rajs Jang Bahadur Khan for secur- 
ing the lease of Samanpur does not 
advance the plaintiff's case or help them 
to prove the pedigree attached to the 
plaint. It is worth noting that Sar- 
mast Khan, by allegiog that he was a 
collateral of Raja Jang Bahadur merely 
wanted the lease of one village Saman- 
pur. His descendants, the present plaia- 
tiffs, by alleging themselves to be col- 
laterals of the late Talukdar of Nanpara 
Raja Jang Bahadur’s eon, wish to wrench 
the entire taluka of Nanpara from the 
present Talukdar of Nanpara. (The 
learned Judge here dissussed extracts from 
various revenue papers proving the 
existence of various members of the 
family and the lands and groves held 
by them, and proceeded): 1 next come 
to Ex, 25, page 75, which is a copy of a 
deposition dated 14th and 15th June 
1911 of one Bala Sher Khan recorded 
by Mr. Kunj Behari Seth, Additional 
Subordinate Judge of Lucknow in Suit 
No, 62 — 3 of 1908. The learned Counsel 
for the defendants object to the ad- 
mission of this document on the ground 
that no evidence had been produced 
by the plaintiffs to prove that Bala 
Sher Khan bad given that evidence in 
1911 in the interpleader suit. Exhibit 87, 
page 333, is an abstractfrom the register 
of deaths of village Narsingh Dih, Police 
Station Bahraich, for the ye&r 1925 and 
it shows that Bala Sher Khan eon of 
Kallu Khan died in this village Narsingh 
Dih on ilth July 1925, I therefore hold 
under s. 32, Evidence Act, that this 
deposition of Bala Sher Khan (Ex. 23) is 
admissible in evidence. 

(The learned Judge again referred to evi- 
dence and proceeded as follows) : 

In this connexion 1 mayalso discuss 
another contention made by the learn- 
ed Counsel for the plaintiffs that 
the learned Additional Subordinate 
Judge of Lucknow, Mr. Kunj Behari Seth, 
who tried the interpleader suit. No 62-3 
of 190?, was really incompetent to decide 
that case because the Deputy Com- 
missioner of Bahraich had no authority 
to file ’suoh an interpleader suit under 


the old Civil Procedure Code, and the 
old Court of Wards Act. 

His conUhUon was that under s 44 
of the old Court of Wards Act (No. 3 
of 1899) the Deputy Commissioner 
of Bahraich was not authorized to file 
any interpleader suit. He further contend- 
ed that the Court of Wards of the United 
Provinces of Agra and Oudh was not 
“a person” within the meaning of the 
term as defined by the General Clauses 
Act either imperial or local. In my opin- 
ion this contention of the learned Counsel 
for the plaintiffs, while it displays great 
ingenuity and research work on the part of 
the learned Counsel, is not really sound. 
Section 470 of the old Civil Procedure Code, 
does authorize a person whose only interest 
in the property in suit is that of a mere 
stake-holder, and who is ready to render 
it to the rightful owner to bring an inter- 
pleader suit to enable the Civil Courts to 
decide upon the righ:8 of rival claimants to 
the same property. It is clear that the 
Deputy Commissioner of Bahraich was a 
stake holder of the Nanpara Estate at the 
time when he filed his plaint in the Court 
of Mr, Kunj Behari Seth, Subordinate 
Judge of Lucknow, within the terms ofs. 
470 of the old Civil Procedure Code, Act, 
XIV of 1882. The plaintiffs themselves in 
pars. 13 of their plaint of Suit No. 11 of 
1928 have stated that the Court of Wards 
was in possession of the Nanpara Estate as 
a trustee for the rightful owner and this 
position, that the Court of Wards was a 
stake bolder fcr the rightful owner, was 
admitted before me by the learned Counsel 
for the plaintiffs at the time when oral 
pleadings of both parties were recorded. 
In my opinion the word “pert on” under e. 
470 of the old Civil Procedure Code, Act 
XlVof 1882, is wide enough to cover a cor- 
porate body like the Court of Wards of this 
Province. 

The definition of “person” as given in 
the General Clauses Act, Imperial Act 
X of 1897, and United Provinces Act I 
of 1904, includes a company or asscciation 
or body of individuals whether incorpor- 
ated or not. The Board of Revenue of the 
United Provinces in the Court of Wards 
Department was thus a juristic person 
within the meaning of the word “person” 
as defined in the General Clauses Act; and 
this juristic person was holding the pro- 
perty of Raja Mohammad Siddique Khan 
as a stake-holder, and aa such it could 
file under 8. 470 of the old Civil Procedure 
Code an interpleader suit, and it could 
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due and be sued as such. It is obvious 
tnat if the Ovourt of Wards took wrongful 
posseseion of another person’s property 
under pretext of acting under s. 41 of Act III 
of lb99, a person aggrieved could sue the 
Court of Wards for recovery of his property. 
It is true that s 48 of the present Court of 
Wards Act (IV of gives the Court of 
Wards a statutory capacity as a person to 
sue under s. 88 of the present Civil Pro- 
cedure Code, but the mere fact that no such 
statutory capacity to sue or t ) be sued was 
conferred upon the Court of Wards by the 
old Court of Wards Act III of 1899, does 
notin any way oust the juridiction of the 
Civil Courts to taka proceedings upon 
a pliiat filed by a person holding as a 
stake holder under the provisions of s. 470 
of the old Civil Procedure Code, Ait XIV 
of 1882. I, therefore, overrule this conten- 
tion of the plaintiSs that the proceedings 
in the interpleader suit taken by the 
learned Suboroinate Judge of Lucknow 
ware ultra vires and incompetent. The 
argument of the learned Counsel on this 
point, though very ingenious, is not 
really Found. And here, while I am dis- 
cussing the general contention raised by 
the learned Counsel for the plaintiffs 
that the proceedings in the interpleader 
suit were incompetent. I may also men- 
tion another general contention advanced 
by the learned Counsel for defendant No> 1 
that all the depositions in the interpleader 
suit filed in the present suits, whether 
on behalf of the plaintiffs or on behalf 
of the defendants, are really inadmissible 
in evidence so far as they touch the ques- 
tion of the relationship of the plaintiffs 
of the peresent suits to the Raja of Nan- 
para; because all those statements were 
made post litem motam and therefore 
under cl. 5, s. 32, Evidence Act, those 
statements relating to the existence of 
relationship by blood are inadmissible in 
evidence as having been made after the 
question in dispute was raised. 

It has been urged by the learned 
Counsel for tha plaintiffs in reply to this 
contention of the learned Counsel for 
the Raja of Nanpara that the question in 
dispute raised in the interpleader suit 
was something different from the ques- 
tion in dispute raised in the present suits 
00 far as the claim of Abdul Hamid 
was concerned. The point for deter- 
mination in the interpleader suit, so far 
as the claim of Abdul Hamid was con- 
cerned, only related to his being the son 
of Raja Jang Bahadur Khan by his 
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alleged lawfully married wife Musammat 
Kamzano. The question in dispute in the 
present suits is as to the alleged re- 
lationship of the plaintiffs as colla- 
terals of Raja Jang Bahadur Khan. In my 
opinion the contention raised by Mn Wasim, 
the learned Counsel for the defendant Raja 
of Nanpara, i% correct, and that all statements 
occurring in the deposition made by witnes- 
ses in the interpleader suit relating to the 
existence of relationship filed by both 
parties to the present suits must be ruled 
out as inadmissible under cl. 5, 8. 32, Evid- 
ence Act, As pointed out in Lord Halsbury'a 
Laws of EnglandiVo). 13, page 468: 

“To obviate bias tho declarations arc re(iuired to 
have been made ante litem motam which mtans 
not merely before the 'commencement of legal i)ro- 
coedings, but before eyen tho existence of any actual 
controversy, concerning the subject-matter of the decla- 
rations. So strictly lias this requirement been en- 
forced that tlie fact that such a dispute was un- 
known to the declarant or was fraudulently begun 
with a view to shut out his declarations has been 

held immaterial Deehiiations made in the 

obvious interest of the declarant will, generally 
speaking, be rejected. “ 

On the Fame page the learned author also 
states: 

“Statements by deceased persons as to private 
rights are not admissible, since such rights are less 
likely to be commonly known, and more likely to bo 
misreprisented by interested persons." 

These obaervations apply with full force 
to the particular facts of the present case. 
The plaintiffs and their fathers, particularly 
Abdul Aziz, Amjad Ali, Mohammad Ali 
Khan and Ahmad Ali Khan, were all keen 
on fighting out their alleged right to the 
taluka of Nanpara from the time of the death 
of the late talukdar Raja Mohamad Biddique 
Khan in 1V:07. The psdigree, Es. W-12, 
produced in the interpleader suit was the 
result of this desire on the part of Abdul 
Aziz Kban and others, to get their claims 
to the Nanpara Estate recognized in a law 
Court. Some of the ancestors of the present 
plaintiffs even consulted an eminent lawyer 
of Lucknow, Mr Saxiallah Beg, as to 
their prospects in winning the Nanpara 
taluka. They also approached Nawab Sar- 
warjang, the uncle of Rani Qamar Zamani 
Begam,the widow of Raja Mohammad 8id- 
dique Khan and asked him to use his in- 
fluence over his niece and get them a hand- 
some allowance. That astute person Nawab 
Sarwarjang, on seeing the pedigree Ex. 
W-12 presented to him by Abdul Aziz, 
promptly took possession of it and never re- 
turned it to Abdul Aziz or Subbhan Ali or 
Ahmad Ali Khan who had brought it to 
show it to him, and when Abdul Aziz was 
{lying evidence in the interpleader suit in 
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Rupport of the falsa claimant, Abdul Hamid, 
Nawab Sarwarjang produced this pedigree, 
Ex. W-1?, before the learned Oounsel 
engaged on behalf of his own niece Rani 
QamarZamani Begam and asked him to 
utilize this pedigree which was in direct 
conflict with the evidence given by Abdul 
Aziz in favour of Abdul Hamid, and thus 
smash the evidence of Abdul Aziz in cross- 
examination by means of this pedigree, Sx. 
W-12, which is the same as Ex. land Ex. 
15, in the present suits. All these facts 
clearly show that the plaintiffs or their 
parentsor grand-parents really bad, as early 
as 1908, a genuine intention of claiming the 
Nanpara Estate for themselves — an intention 
which has now been realized in 1938 by the 
plaintiffs filing these present suits Ncs 11 
and 12 of 1928. It cannot therefore be de- 
nied that the controversy in dispute in the 
present suit bad arisen even when the in 
terpleader suit was filed; and, that being 
the case, I hold that all the deposi'icns re- 
lating to the relationship of the plaintiffs 
with the taZu/edar of Nanpara contained in 
the file of the interpleader suit are irrelevant 
and inadmissible in the present suits under 
8. 32, cl. 5, Evidence Act, They can, how- 
ever, be utilized by the defendants when it 
suits them for the purpose of proving them 
as admissions against the plaintiffs under 
B. 21. Evidence Act. 

The learned Oounsel for the plaintiffs has 
attached immense weight to the worth, value 
and genuineness of this pedigree. Ex. 1 
(same as Ex. W-12 in the in teroleader suits), 
as being the sheet anchor of the plaintiffs’ 
claims in these two suits. Apart from the 
fact that the original of Ex. J , namely Ex. 
W-12 of the interpleader suit, is full of 
mistakes, and it is not known even now 
when, where and by whom these mistakes 
were corrected, and, apart from the fact 
that the original of the pedigree Ex. 1 was 
disallowed by Abdul Aziz fatner of plaintiff 
No. 1, there is the cardinal consideration 
to be borne in mind as to bow and from 
whom the unknown author of this pedigree 
(Ex. W.-12ofthe interpleader suit) came to 
acquire bis knowledge of the various 
branches of this pedigree. The plaintiffs 
want the Court to believe, on the strength 
of the evidence of Syed Mazhar Husain, 
P, W. No. It', page 117, that this pedigree 
was dictated by Abdul Aiiz father of 
plaintiff No. 1 to Mazbsr Husain although 
Abdul Aziz himself disowns all knowledge 
about it. Even if I were to believe that 
Abdul Aziz, in spite of his denial in the in- 
terpleader suit of the authorship of thispe 
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digree. did get this pedigree (Ex. W-12 of 
the interpleader suit) prepared, that will 
not bring home to him the personal know- 
ledge and belief that Jahan Kban had two 
sons Mohamad Khan and Mahmud Khau in 
view of the fact that Abdul Aziz had 
deposed in the interpleader suit (Ex. A-14, 
page 554, line 28) that Mahmud Khan was 
not the son of Jahan Khan and that Jahan 
Kban had only one eon Mohamad Khan 
and that the latter had two sons Karam 
Khan and Mahabat Khan. The learned 
Oounsel for the plaintiffs has^ tried to over- 
come thi? difficulty by saying that what- 
Abdul Aziz Kban deposed to in the inter- 
pleader suit on this point was false and 
that he gave this false evidence to support 
the claim of Abdul Hamid, and that this 
pedigree Ex. W12, the oiigiaal of Exs 1 
and 15 in these suits, was the correct 
pedigree except for a few mistakes in the 
talukdars branch of the family which may 
be corrected with the help of unimpeach- 
able historical records giving the true 
pedigree of the taZtifcdars of Nanpara. This 
very contention of the learned Counsel for 
the plaiD tiffs shows how utterly unreliable 
and worthless is this pedigree Ex. 
W-12, the original of Exs. land 15 in these 
suits. , ^ 

If Abdul Aziz was capable of giving 
false evidence in Court to support the false 
claim of Abdul Hamid and of deposing to 
a false pedigree in Court on oath, he was 
equally capable of getting a false pedigree 
manufactured with the help of Syed Mazhar 
Husain in order to support his alleged claim 
to be a collatersl of Raja Mobamad Siddique 
Khan. It is admitted by the learned Coun- 
sel for the plaintiffs that this pedigree Ex, 
W 12, the original of Exs. 1 and 15 in 
these suits was taken by Abdul Aziz, 
Amjad Ali and Sarfaraz All to Nawab Sar- 
warjang, the uncle of Rani Qamar Zamani 
Begam, and shown to him in support of 
their claim to the Nanpara Estate for main- 
tenance, and that astute Nawab Sarwarjang 
kept this pedigree in his own possession 
and made use of it through Rani Qamar 
Zamani Begam ’s Counsel for the purpose 
of crosB' examining Abdul Aziz, its suspect- 
ed author. It is, therefore, not shown from 
what reliable source and in what manner 
and from what document, if any, Abdul 
Aziz was able to prepare Bx. W-12, the 
original of Exs 1 and 15 of these suits. 
Syed Mazhar Husain P. W. No. 18, could 
throw no light on these crucial matters. 
From the sworn testimony of Abdul Aziz 
in the interpleader suit (Ex. A-14, page 
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544) all that I oau gather is that he had in 
fact no real knowledge and belief as to the 
true pedigree of his family and that the 
steps, that he showed in the pedigree, 
which was evolved out of his own mind, 
marohed to the measure of his own self* 
interest and were shaped after the ratified 
image of the claim that he advanced to the 
Nanpara Estate. If Abdul Aziz’s statement 
(Ex. A- 14) be believed to be true, the genea- 
logical table in question, the original of 
Exe. land 15 in these suits had never 
been seen nor heard of by him and might 
for aught I know have been the entire 
work of Mazhar Husain or somebody else. 
That being bo, the dictum of tWr Lord- 
ships of the Privy Oounoil in Jagatpal 
Singh v. Jagetkar Bakhsh Singh (4), which 
I have already quoted above, becomes 
peculiarly appropriate to this pedigree, the 
original of Bxs. 1 and 15 in these suits. 
In the words of their Lordships, Abdul 
Aziz’s relation to the pedigree Ex. W-12 
is something entirely different from the 
personal knowledgeand belief which must 
be found or presumed in any statement of 
a deceased person which is admissible in 
evidence. 

These remarks of their Lordships of the 
Privy Council open out a train of thoughts 
which completely destroy the value of Sx. 
W-12, the original of Exs, 1 and 15 of these 
suits. Abdul Az'z never filed this pedigree 
Ei. W-12 in tbe interpleader suit. He denied 
all knowledge about it on oath; he impeach- 
ed its correctness in various particulars. Tbe 
plaintiffs themselves have disowned it 
where it is in conflict with the admitted 
pedigree of the talukdar'a family. Never- 
theless they wish to have it admitted in 
evidence as a pedigree prepared by a de- 
ceased member of the family. They have, 
however, failed t? prove that it was either 
prepared by Abdul Aziz or that Abdul 
Aziz bad that personal knowledge 
and belief which must be found or pre- 
sumed in any statement of a deceased per- 
son which is admissible in evidence. 
Plaintiff Witness No. 18, Mazhar Hussain, 
who admits that he prepared the original 
of Exs. 1 and 15 of these suits, had admit- 
tedly no knowledge whatsoever of the 
pedigree of the plaintiffs’ family or of that 
of the Talukdars of Nanpara and Abdul 
Aziz its alleged author, never owned tbe 
reputed child of his own creation. In fact 
Abdul Aziz swore on oath that he never 
gave this pedigree Ex. W12 to Nawab 
Sarwarjang; that he did not know who 
wrote it and when ishown the pedigree 
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pointed out two mistakes in it and himself 
deposed to a pedigree directly at variance 
with the one on which the plaintiffs of 
these two suite have come to Court and 
based their claim. 

A glance at the pedigree Ex. W-12 the 
original of Exs. I and 15 of these suits 
shows that the writer of this pedigree 
Syed Mazhar Husain showed Raja Rasul 
Khan son of Jahan Khan Togh as the 
muris ala or common ancestor of the family. 
It is a matter of historical knowledge that 
Risaldar Rasul Khan never had the title 
of Raja conferred on him. His parentage 
is also clearly wrong for Jahan Khan was 
not the father of Rasul Khan but be was 
tbe son of Rasul Khan. Again Rasul Khan 
eon of Jahan Khan is shown in this pedig- 
ree W-12 as having a son Raja Karam 
Khan; this is also obviously wrong. The 
word "karam" has been subsequently 
struck off by somebody and the word 
“jchan” inserted on top of it by some un- 
known person at some unknown date and 
in some unknown place. Raja Mohamad 
Khan is shown as the eon of Jahan Khan 
in this pedigree Be. W. 12. Raja 
Mohamad Khan and Mustafa Khan are 
shown as the eons of Jahan Khan. The 
title of Raja was never conferred upon 
Mohamad Khan and Mustafa Khan was 
not the brother of Mohamad Khan but 
was the grandson of Mohamad Khan as is 
clear from the pedigree (^iven in the 
Oazetteer and in the wajib-ul-arz of Nanpara) 
which is now accepted as the correct 
pedigree of the talukdar'a family by both 
parties. Tbe name of Raja Karam Khan 
who was the first deecendant of Risaldar 
Rasul Khan to obtain the title of Raja is 
not even shown in the pedigree Ex. 
W-12. If Abdul Aziz its reputed author 
had any real knowledge of the 
pedigree of his family he would not 
have omitted the name of bis important 
ancestor of his family who first secured 
for himself the title of Raja. The Urdu 
note at the foot of this pedigree Bx. 12 
contains clear historical anachronisms. 
It is alleged in this note that the title of 
Rija was conferred upon Rasul Khan in 
the time of Nawab Sbujaud Daulah 
Bahadur It is a matter of historical 
record admitted by both parties that 
Risaldar Rasul Khan lived in the time of 
Shah jahan in the middle of the seventeenth 
century whereas Nawab Bhujaud- Daulah 
lived and fl mrished in Oadh a hundred 
years later. The place Elaj Bhandairsaid 
to be in this note in Kabul has not been 



UOHAlIlfAB AZIM V 

identified by both parties or their learned 
Oounsel. The expression ‘qilabardarV used 
in this note is also another absurdity on 
the part of the writer of this note at the 
foot of Ex. W-12, The historical record 
shows that Rasul Khan was given the title 
of kiledar' holder of the fort of Bahraich. 
The expression "qilabardari" is meaning- 
less. This note further shows that Rasul 
Khan constructed the fort at Bahraich. 
This interesting historical statement receives 
no corroboration from the authentic records 
produced by both parties. There is another 
note on the top of this pedigree to the 
effect that five villages were given to 
Bhaya Mahabat Khan in bhaiyayi rights 
namely Bilwa Bsz Khan Kalpipars, 
Tahapur Bhopatpur and Samangor. This 
note is clearly made for the purpose of 
proving that Abdul Aziz was entitled to 
maintenance allowance as the descendant 
of the junior branch of the talukdar's 
family. There is no mention in the revenue 
papers or in other historical records of 
the alleged grant of bhayayi rights to any- 
body in this Nanpara Estate. 

The village Kalpipara which is mentioned 
as having been given in bhayayi rights to 
Mahabat Khan was at that time a part of 
Gur jigani elaqa which had not become part 
of the Nanpara Estate until the time of 
Raja Mudar Box in 1807 long after the 
alleged existence of Mahabat Khan: s^e 
Br. 6 wajib-ul-arz of Kalpipara page itf, 
Ex. 8, wajib-uharz of Nanpara page 27 the 
Bahraich Settlement Report page 3» and 
the Gazetteer of Bahraich page 134 Madar 
Bux was the grandson of Raja Karam 
Khan and Mahabat Khan according to the 
plaintiffs, was the contemporary of Raja 
Karam Khan. It is, therefere, clear that 
whoever made that note on this pedigree 
Bx, W-12 had absolutely no knowledge of 
historical facts. It is alleged by the plaint- 
iffs that Bilwa Baz Khan and Samangaon 
were founded by the descendants of Maha- 
bat Khan bearing the names of Baz Khan 
and Saman Khan. If these villages were 
founded by the grandsons of Mahabat Khan 
they could not possibly have been given to 
the grandfather in bhayayi rights; accord- 
ing to the plaintiffs themselves these 
villages were not even in existence at the 
time of Mahabat Khan, since Baz Khan 
and Saman Khan, who are said to have 
founded these villages, are, according to the 
plaintiffs’ pedigree the grandsons of Maha- 
bat Khan. Tahapur and Boopatpur were 
two of the original five villagts granted to 
Rasul Khan by Shabjahan, the Emperor of 
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Delhi. It is not likely that these ancestral 
villages would have been given away to the 
alleged younger brauch of the talukdar's 
family in bhayayi rights. 

In this state of things the only conclu- 
sion that I can come to is to hold that Ex. 
W.-12 the original of Exs. 1 and 15 in 
the present suits, is not proved to be the 
work of Abdul Aziz nor is Abdul Aziz 
proved to have that personal knowledge 
and belief in the truth of this pedigree 
which must be found or presumed in any 
sfatement of a deceased person which is 
admissible in evidence. I, therefore, reject 
as not proved the pedigrees Exs. 1 and 
15 of these suite, the original of which is 
Ex. W-12 of the interpleader suit which 
was also rejected as unproved by the 
learned Subordinate Judge of Lucknow in 
the interpleader suit of 1908. 

I have thus far discussed all the docu- 
mentary evidence adduced by the plaintiffs 
in support of their pedigree. All that they 
have succeeded in proving by this mass of 
documentary evidence is that they are the 
descendants of Mahabat Khan; but who 
was the father of Mahabat Khan and what 
connexion Mahabat Khan had with 
Risaldar Rasul Khan Togh Pathan, the 
admitted and proved ancestor of the Rajas 
of Nanpara, are matters which plaintiffs 
have failed to prove and, therefore, their 
contention that they are the collaterals of 
the late talukdar of Nanpara Raja Mohamad 
Siddique Khan, remains unproved, 

1 will now turn to discuss the oral evi- 
dence adduced by the plaintiffs to prove 
the pedigree set up by them and to show 
their connexion with the Talukdar s of 
Nanpara. But before I do so 1 would like 
to give an illuminating picture of the man- 
ner in which these witnesses are generally 
secured so that one may be in a position to 
know how to appraise their evidence and to 
understand in a measure the inner work- 
ings of their minds and the springs of 
their conduct. In this connexion 1 cannot 
do better than quote a very apposite 
passage from the judgment of the learned 
Judges of the late Oourt of the Judicial 
Oommissioner of Oudh who decided First 
Oivil Appeal No, 152 of 19 1 (Bx. A 5 at 
pages 168 and 169) which is as follows : 

“It is a peculiarity in the cenduct of cases, 
relating to landed estates in Oudh that the pro- 
secution of the claims is usually neither retained 
in the hands of the principal party nor deputed to 
a recognized legal adviser. The conduct of these 
important cases is almost invariably left in the 
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hands of a person who is sailed in the vemacular 
**pmirokmr,'^ It is difficult to translate the word into 
Bnglish or to explain exactly what the pari^kar 
does or does not do. He ostensibly collects and 
advises on evidence, watches the progress of the case 

? :ives instructions to Counsel, and performs the 
unctions which would be performed by a solicitor 
in England. But in many ^ cases (and it is to be 
feared the majority), his actions are more question- 
able. He manufactures evidence. He bribes wit- 
nesses with the money for the conduct of the case 
that passes through his hands. He enters' into nego- 
tiations with witnesses on the other side discusses 
with his own witnesses the evidence that they are 
going to give, frequently puts into their mouths what 
they are to say in examination-in-chief , and tutors 
them as to the answer to be given to meet possible 
questions in cross examination. In the present case 
the “patrofcar’’ has undoubtedy been the real person 
responsible for the statements of the various claim- 
ants, and for the production of the evidence.’* 

These remarks of the late Hon’ble Chief 
Justice of this Court apply with great 
force and with peculiar appropriateness to 
the all too smart pairokar Lalji who, along 
with his brother fiabu Sheo Qopal, a 
Pleader of Bahraich, has supplied all the 
brains to the plaintifls of the present suit 
to work up their case and to present it in a 
decent plausible light. The plaintiffs them* 
selves and their witnesses by the evidence, 
which they have themselves given, fully 
bear out the truth of these observa- 
tions of a most damaging character.. 
(The learned Judge then discussei the 
oral evidence and continued); This 
is all the oral evidence adduced by 
the plaintiffs in proof of the pedigree set 
up by them. It completely fails to estab- 
lish the contention of the plaintiff that they 
are related to the Talukdars of Nanpara 
inasmuch as their ancestor Badal Khan was 
the son of Mababat Khan and the latter 
was the son of Mahmud Khan who was the 
younger son of Jahan Khan, the son of 
the common ancestor Rasul Khan The 
documentary evidence adduced by the 
plaintiffs (Bzs. 23 and 21) establishes the 
fact that Badal Khan was the son of Maha- 
bat Khan but the two further essential 
links in the pedigree upon which the plaint- 
iffs found their claim, namely that Maha- 
bat Khan was the eon of Mahmud Khan and 
the latter was the son of Jahan Khan, the 
son of Rasul Khan, have not been proved 
by any documentary evidence nor by oral 
evidence which is for the most part abso- 
lutely partisan and unreliable. 

In connexion with this question of pe- 
digree the learned Oouneel for the plaintiffs 
has invited my attention to the ruling of 
their Lordships of the Privy Oouncil re- 
ported as Sdb 9 Ali Khan v. Khair Muham- 


mad Khan (.*>), in which their Lordships . 
make the following observation: 

“It must bo remembered that the persons in relation . 
to whom this question arises are not people amongst 
whom there are accessible records of births and deaths, 
nor with whom these events are preserved in written 
family memorials. It is therefore necessary to de- 
pend upon oral tradition, and this requires cIom 
scrutiny, but their Lordships see no reason why in 
such circumstances this tradition should be regarded 
as weak and unsatisfactory merely because it may 
in one or two respects fail to satisfy the strict condi- 
tions that would be necessary for proving a pedigree 
where records and documents could bo used'” 

1 have discuBsed the oral evidence of the 
plaintiffs in these two suits at great length, 
and it seems to me that oral tradition 
“which alters when it alteration finds, or 
bends with the remover to remove" can 
hardly be dignified with the name of fami- 
ly tradition and certainly cannot in my 
opinion form the basis and foundation of a 
judicial pronouncement whereby property 
to the tune of five crores of rupees and more 
is to be taken away from two Rajas who 
are in bona fide and quiet enjoyment of the 
same and given to plaintiffs who claim it 
on such fiimsy evidence as to their being 
the collaterals of the late Raja of Nanpara, 
Raja Mohammad Siddique Khan. 

Their Lordships themselves say in this 
Sabz Ali Khan's case (5) that they 
“are much impressed with the importance of showing 
that claims of this character which disturb a bona 
fide purchases in the ([uiet possession of his property 
should not based on untrustworthy evidence.’’ 

We in ludia know how readily pedigrees 
like horoscopes, are manufactured to suit the 
particular needs of the moment of the party 
which files them and sets up a claim on the 
strength of such pedigrees and horoscopes. 
No owner of property in India would bo 
safe if upon mere flimsy oral tesimony as 
to pedigree the title of such owner to his 
property could be challenged by aay per- 
son or body of persons claiming to be the 
nearest agnate or agnates of the last male 
holder of the property in suit. 

In the present suits so uncertain are the 
plaintiffs themselves as to the correctness 
and accuracy of the pedigree upon which 
they found their claim that they have left 
it to the Court to decide (as if it were a 
question of law and not a pure question of 
fact) as to which of them is the nearest 
agnate of the late Talukdar of Naupara, 
Raja Mohamad Siddique Khan. They have 
given an air of verisimilitude to the pedigree 
filed with their plaint by incorporating into 

(5) 67 Ind. Oaa. 264; A. 1. B. 1922 P. 0. 139; 49 I. A 
74- 3 Lab. 43 P. 0.; 30 M. L. T. 237; 20 A. L. J. 427; 7 
P. W. R. 1922 P. 0.; 35 0. L. J. 514; 43 M. L, J. 49; 4 
U. P. L. R. (P. 0.) 39; 1 P. L. R.1922 i.P. 0 ) 
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it the true pedigree of the Raja of Naapa- 
ra’a family and taking on to it the pedigree 
of their own family and thereby showing 
that they are the junior branch of the Raja’s 
family. I may also point out that in these 
two suits we have got a written pedigree of 
the Raja of Nanpara and the pedigree is 
admitted by both parties to be correct; it 
is taken from unimpeachable historical re- 
cords. This was not the case in the ruling 
in Sai>z Ali Khan's case (b) mentioned above, 
and their Lordships of the Privy Oouncil 
were obliged in that case of Sabz Ali Khan 
to decide the question as to the pedigree 
purely upon oral tradition and oral testi- 
mony in the absence of any written record. 
The observations of their Lordships there- 
fore in that case cannot well be made to 
apply to a suit in which there is an admit- 
tedly correct written pedigree of the Ta- 
lukdars of Nanpara, culled from historical 
records and accepted by both sides; and all 
that plaintiffs desire is to graft on to that 
pedigree the genealogical tablsof their own 
family and so make themselves out to be 
the junior or cadet branch of the Talukdara 
of Nanpara. 

The learned Oounsel for the plaintiffs also 
invited my attention to ancther ruling of 
their Lordships of the Pi ivy Oouncil re- 
ported as Debi Prasad Chowdhry v. Radha 
Chowdhrain (6) in which it was held that 
evidence of witnesses who heard the names 
of ancestors recited by members of the 
plaintiff’s family on ceremonial and other 
occasions was admissible in evidence in 
support of the pedigree upon which the 
plaintiff based his claim and that such evi- 
dence was not open to criticism on the 
ground that witnesses were relatives. In 
the course of their judgment in this case 
their Lordships said: 

“They do not think that the relationship of one 
class of the witnesses is a consideration which should 
insi>ire more than the ordinary caution with which 
testimony is sifted where sympathy with one side is 
to be taken for granted." 

In this case their Lordships were kilu- 
enoed by the weighty considerations ad- 
vanced by the learned Subordinate Judge 
as to why a Hindu plaintiff should be be- 
lieved when he stated that ho had learnt 
the pedigree of his family by heart because 
the duty of performing sradh annually was 
imposed upon him by his religion and on 
that occasion he had to offer libations of 
water and rice- balls to the souls of his an- 
cestors up to the seventh degree in ascent 
at the least, and thus had occasion to repeat 


('6)32 0.84; 311. A.160i8Sar. 
(F. O.). 
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and to remember the names of his ancestors* 
In the suits before me plaintiffs Nos. 1 to 16 
are Sunni Muhammadans of the Hanaff sect 
and there is no similar religious duty im- 
posed upon them by Islam to recite the 
names of their dead ancestors once a year 
during a particular fortnight. To anyone 
who has lived in this country and knows 
the ways and habits of Muhammadans, the 
childish attempt on the part of the plaintiffs 
to make the iatihas (or prayers for the 
repose of the dead said on Bakra Id and 
Giarhwin aharif) the occasion for reciting 
the pedigree of the family analogous to the 
Hindu sradh, only raises a smile on one’s 
lip and shows to what lengths plaintiffs 
are prepared to go for the sake of proving 
their claim. I am therefore not prepared to 
hold that in the suits before me the fact 
that the witnesses of the plaintiffs prove 
the pedigree are plaintiffs themselves is 

“a consideration which should not inspire mora 
than the ordinary caution with which testimony is 
sifted where sympathy with one side is taken far 
granted.*' 

In the present suite the oral evidence as 
to the pedigree is to be viewed with the 
gravest suspicion not merely because the 
witnesses are plaintiffs themselves, or their 
. partisans, but also because they have not 
one of them shown how and from what 
reliable and unimpeachable source they 
cameto learn that Mohamad Khan, Talukdar 
of Nanpara, and Mahmud Khan were 
brothers and that Mahmud Khan was the 
father of Mahabat Khan. The statements 
of Abdul Aziz (][ Uin tiff No. I’s father) and 
ofAmjadAli Khan (father of plaintiff No. 
12) and of Ahmad Ali Khan plaintiff No. 3 
on this point in the interpleader suit and 
in the mutation case, are in strange '-onflict 
with one another. Plaintiff No. 3 in these 
suits, Ahmad Ali Khan, has wisely refrained 
from coming into the witness-box to try to 
explain away these contradictions. Abdul 
Az'z and Amjad Ali are dead, but their 
evidence gives the lie direct to the pedigree 
now set op by the plaintiffs. Plaintiffs 
have therefore failed to satisfy me on these 
cardinal links in the pedigree attached to 
the plaint; and the ruling of their Lordships 
of the Privy Council in Debi Prasad's ease 
(6) will not help them to supply this hiatus. 

lithe familv traditions had been correctly 
preserved in the memory of the members of 
the plaintiffs’ family, then there would not 
have been so many conflicting pedigrees 
deposed to by Abdul Aziz, Ahmad Ali, 
Amjad Ali and others. The plaintiffs have 
failed to prove the link which, they say, 
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onitee their ismily with that of the Raja of 
Nanpara and to quote the words of their 
Lordships of the Privy Council in Mewa 
Singh v. Batant Singh (7). 

is the weakness of this link which is the weakness 
of that claim/* 

The learned Oounsel for the plaintiffs also 
relied upon another ruling of their Lord- 
ahips of the Privy Council in Doddawa v. 
Benneygawada (6) in which their Lordships 
make the following pronouncement: 

“It will be always bo a matter of great difficulty to 
prepare pedigrees in a country like India where 
there is no official register of births and deaths, where 
records of a family may be few and where it is essenti- 
al to depend for information upon the uncertain 
testimony of family traditions; men’s lives are 
swiftly forgotten and the memory of survivors often 
fails. It is therefore not a matter of surprise to 
findlthat pedigrees prepared in India and which 
may , be accepted as honestly prepared are none 
the " less not im actual agreement in every 
detaiL” 

The learned Oounsel for the plaintiffs 
Mr. 8t. George Jackson, has strongly relied 
upon this observation of their Lordships to 
explain away the glaring discrepancies in 
the pedigree deposed to by the father of 
plaintiff No. 1 and of plaintiff No. 12 and 
by Ahmad Ali Khan plaintiff No. 3, in the 
interpleader suit and also in the pedigree 
Ex. W-12 which is the original of Exg. land 
15 of the present suit. The learned Counsel 
for the plaintiff has however overlooked one 
important clause in these observations of 
their Lordships. 

Their Lordships had in their mind 
pedigrees “honestly prepared in India" 
They were considering the case of genuine 
pedigrees honestly prepared which yet diffe- 
red as to minor details They had in their 
mind the great diflSculty of preparing an 
honest genuine pedigree in a country like 
India where there are no ofl5cial registers of 
births and deaths and where records of a 
family are few and far between. These 
very conditions which make the preparation 
of an honest pedigree in India so difficult 
themselves facilitate the preparation of 
false pedigrees: for the perjurer cannot be 
confronted with entries in official registers 
of births and deaths, and in the absence of 
family records it is impossible to adduce proof 
in support of a mere negative. In the case 
of such a false pedigree the position of the 
forger and the perjurer is particularly im- 
pregnable. It is true that 
“men’s lives are swiftly forgotten and the memory 
of survivors often fails.” 

(7) 48 Ind. Oas. 540; A. I. R. 1918 P. 0. 49; 24 M. L. 
T. 429; 28 0. L. J. 530; 1 P. W. R. 1919; 21 Bom. L. R. 
232; 28 P. L. R. 1919; 9 L. W. 416 (P. 0.). 

(S) 86 Ind. Oas. 326; A. I. R. 1925 P. 0. 199 (P. 0.) 


Their Lordships however never intended 
that their truthful and pregnant observation 
should be used as a means for putting a 
premium upon perjury and forgery. It was 
laid down by their Lordships in this ruling 
that a pedigree which had been subjected to 
investigation many years prior to the in- 
stitution of the litigation in which it was 
questioned and which had been previously 
relied upon by competent authorities and 
which was supported by oral evidence 
might safely be accepted a? correct. None 
of the conditions upon which their Lord- 
ships were able to hold that the pedigree 
in that case was proved exist in the present 
suits. The pedigree upon which the plain- 
tiffs found their claim in the present suits 
was never subjected to investigation in any 
previous litigation nor was it relied upon 
by any competent authority. In fact Ex. 
W-12 of the interpleader suit which is the 
original of Exs. 1 and 15 of the present suits 
was rejected by the learned Subordinate 
Judge of Lucknow in the interpleader suit 
as not proved So this ruling of their Lord- 
ships of the Privy Council really does not 
help the plaintiffs in any way. 

The learned Counsel for the plaintiffs 
also cited an old English ruling of 1806. 
Vowles V. Young (9), in which it was hela 
that the law resorts to hearsay of relation 
upon the principle of interest in the person 
from whom a descent is tobe made out, 
and it is not necessary that evidence of con- 
sanguinity should have the correctness 
required as to other facts. This may be 
a sound proposition of English Law but 
in a pedigree case in India it was laid 
down by the Calcutta High Court in Kedar- 
noth Do88 V. Protab Chunder Doss (lOj, that 
it was incumbent up n plaintiffs claiming 
as collateral heirs to show who the common 
ancestor was from whom they derived title; 
and the Madras High Court in M Jagan- 
nadham v. M. Venkata Subbha Rao (11), 
modified this ruling of the Calcutta High 
Court and held that although a person 
claiming as heir must show all the stages of 
relationship from a common ancestor, it was 
not the law that if the names of the common 
ancestors were not known it must be held 
that the relationship was not proved. It 
was held by the late Court of the Judicial 
Commissioner of Ouih in Jl Ind Cas. 274 
Bhabuti Singh v. Khetal Singh (12) that 

(9) (1806) 33 Oh. 247. 

(10) 6 0. 626; 8 0. L. K. 238. 

(11) 104 Ind. Cas. 468; A. 1. R, 1927 Mad. 844; 50 IM. 
877; 26 U W. Il5; 53 M. L. J. 864. 

(12) 21 Ind. Oaa. 274. 



IfOHAlflf A» AeiM 

plaintiffs muat prove their own title and 
legitimacy to the satisfaction of the Oonrt 
be%re the defendants could be called 
upon to do so, and that plaintiffs 
were bound to prove not only that they 
were the reversioners of the last male 
holder but that they were the only near- 
est reversioners living at the time when 
succession opened. These principles must 
guide Courts in India in deciding claims 
based upon pedigrees set up by the plaint- 
iffs and it is in the light of these prin- 
ciples that the plaintiffs’ claim in the 
present suits has been envisaged. 

As the plaintiffs have failed to prove 
the pedigrees relied upon by them it is 
unnecessary for me to discuss the evi- 
dence adduced by the defendants on the 
question of plaintiffs’ pedigree. For the 
reasons given above I decide Issue No. 1 in 
Suita Nos. 11 and 12 against the plaintiffs 
and hold that the pedigree attached to 
both plaints of these suits is not proved 
and that the plaintiffs are not the colla- 
terals or agnates of the late Raja Moham- 
ad Siddique Khan of Nanpara and of 
his sister Rani Kaniz Begam. 

In view of my finding on Issue No. f, 
Issue No. 2 in both suits must also be 
decided against the plaintiffs and 1 find 
that no plaintiff in both these suits is 
entitled to the talukdari property under 
the Oudh Estates Act or to the non- 
talukdari property under t he alleged custom 
of male lineal primogeniturd. Not only 
have plaintiffs failed to prove their pedigree 
attached to the plaint upon which they 
found their claim in both these suits but 
they have produced evidence which makes 
it very doubtful as to who amongst them is 
in the seniormost branch of the family. 
The depcsitions of Bala 8her Khan (Ex 23 
page 75 and of Karam 8her Khan Ex. 24, 
page 84) make it clear that Zabardast 
Khan and Basalat Khan were the sons 
of Mahabat Khan by his first wife and 
Badal Khan and Musammat Sakru Begam 
were his children by his second wife From 
this it would seem to follow that Subhan 
Khan plaintiff No. 12 would be in the 
seniormost branch and entitled to succeed 
in preference, to Mohamad Azim Khan 
plaintiff No. 1. The deposition of Amjad 
Ali Khan (Ex. 26, page 9b) which is 
inadmissible in evidence under s. 32, cl. 
5, Evidence Act, as having been made 
post litem motam though great stress was 
laid upon it by the Counsel for the plaint- 
iffs shows that Amjad Ali Khan' belonged 
to the senior branch being a descendant 
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of Zabardast Khan. If the original of Sx. 1 
which is another inadmissible docnment for 
the same reason, be for the sake of argument 
accepted as correct, then Samman Khan’s 
descendants Sardar Ali Khan and his two 
brothers who are not even plaintiffs in 
these suits would be in the seniormost 
branch Thus plaintiffs themselves have 
really no knowledge about the senior or 
junior branches of their own family. Hast 
Khan’s children have been proved to be 
in existence by the evidence of the defend- 
ants' witnesses and.this statement receives 
corroboration from the statement of Amjad 
Ali Khan (in Ex. 25, page 107, line 20) 
that 

“Samman Kkan, Alast Ehan and Hast Khan have 
left sons whom. 1 called Mamun." 

This statement of Amjad Ali Khan who 
is father of Subhan Ali Khan plaintiff 
No. 12 is admissible in evidence against 
the plaintiffs as an admission under s. 21, 
Evidence Act, The statement in the 
pedigree that Hast Khan died childless 
is thus proved to be false. The same 
conclusion must be drawn from the state- 
ment of Karan 8her Khan (Ex. 24, page 
85, line 5). He states that ‘Hast Khan’s 
and Kadi Khan’s aforesaid wives are dead." 
This statement is also admissible against 
the plaintiffs under s. 21, Evidence Act. 
Until, therefore, the plaintiffs prove beyond 
all reasonable doubt that Hast Khan was 
junior to Alast Khan they cannot succeed 
in their claim. This they have not done. 
They have taken the very short cut of ignor- 
ing the descendants of Hast Khan and of 
showing in their pedigree attached to the 
plaint that Hast Khan died childless. 
Upon this question of seniority there is 
no reliable data to enable the Court to 
come to any clear and decisive finding. 
The oral evidence of the pleiotiffs on this 
point is quite worthless being obviously 
most partisan and based upon complete 
ignorance of events that happened genera- 
tions ago. There is no material produced 
by the plaintiffs to test the evidence of 
their witnesses, and such documentary evi- 
dence 88 they have produced shatters my 
faith in the oral testimony of their wit- 
nesses. Before the rule or custom of male 
lineal primogeniture can be applied to the 
plaintiffs’ claim the plaintiffs must show 
who exactly is the person entitled to the 
talukdari property under cl. 10, s. 22j 
Oudh Estates Act, and to the non-talukdan 
property under the custom of male lineal 
primogeniture. 

On this question of seniority the plaint- 
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iffB have left everything in a flux ; the 
pedigree of the plaintifle' family becomes 
in their bands a very flexible genealogical 
tree so much so that any branch of this 
tree may be made to be the senior branch. 
Such a pedigree is pure guesswork and 
nothing else. In the words of Lord 
Sumner who delivered the judgment of 
their Lordships of the Privy Council in 
Mewa Singh v. Basant Sidgh (7) : 

“It may do for those who pronounce the verdict 
of history, but an action of ejectment is a serious 
matter.” 

la another caee decided by their Lordehips 
of the Privy Oounoil 18 Ind. Oas. 13 Prathi- 
vadi Bhayankaram Govinda Charyvlu v. Ran- 
gayya Appa Rao Bahadur (13) it was held 
that where a plaintiff claimed to recover 
poeseesion of a village on the allegation 
that he was the nearest reversioner of the 
last male owner thereof and it was in 
evidence that a number of persons claimed 
to be the descendants from the same last 
male owner, his suit must be dismissed and 
the decree of the Madras High Court affirm- 
ed. Similarly it was held in 30 Ind. Oas. 
i20,Chandan Singh v. Bhabhuti Singh (i4:)tb&t 
a person claiming as the nearest reversioner 
must establish that there was no intermediate 
heir with a better claim to succeed to the 
property of the deceased than he asser- 
ted and that he was bound to prove his 
descent and legitimacy as a necessary 
element for the establishing cf his claim. 
On the strength of this ruling I must 
hold that no decree can be passed in favour 
of the plaintiffs when it is a matter of 
doubt as to whether plaintiff No. 1 or 
plaintiff No. 11 or plaintiff No. 12 is in the 
seniormost line of the plaintiffs' pedigree. 
In fact I find it impossible to say who 
upon this elastic and changeable pedigree 
set up by the plaintiffs is entitled to the 
property in suit ; as 1 find that the pe- 
digree attached to the plaint is not proved, 
I must also decide Issue No. 3 against the 
plaintiffs and hold that no plaintiff is 
entitled either to the talukdari property, 
or non-talukdari property in suit. 

Issues No. 3 (a) and 3 (bj. Now I come to 
lesne No. 3 (a) and 3 (b) which are as fol- 
lows : 

3 (a). “Is there a custom of the exclusion of females 
from succession?” 

3 (6). “Is there a custom of male lineal pri- 
mogeniture?” 

8o far as as recorded history goes, the 
family history of the Talukdars of Nan para 
affords no instance of the existence of 

(13) 18 Ind. Cas. 13; 13 M. L. T. 198; (1913) M. W. N 
191; 17 0. L. J. 295; 15 Bom. L. R, 463 (P. 0.). 

(14) 30 Ind. Oas, 220; 2 0. U 246. 
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such customs. The Nanpara estate is 
entered at No. 58 in list No. 2 and at 
No. 151 in list No. 1 of the lists prepared 
under e. 8, Oudh Estates Act. According 
to s. 10 of the said Act read with s. 
8 the presumption is that the estate 
devolved on a single heir to be determined 
not necessarily according to the rule of 
male lineal primogeniture. The primo- 
geniture sanad was grantei to the 
Talukdar of Nanpara iu 18fi0-61 and 
from that time the Nanpara Estate 
would descend according to the provisions 
of the sanad except in so far as the 
applicability of the sanad was expressly 
excluded by the Act. The sanad would 
not apply to non talukdari property. If 
the rule of male lineal primogeniture had 
obtained in the Nanpara Estate from of 
old, then there would have been no occasion 
for the grant of a primogeniture sanad 
in 1860-61, and the Nanpara Estate would 
have been entered in list No 3 and not in 
list No. 2 of the lists prepared under s. 8, 
Oudh Estates Act. Moreover there is no 
entry as to the custom of male lineal 
primogeniture iu the wajib-u larz of Nan- 
para or of other villages of the estate and 
there is also no mention of the custom 
of the exclusiou of females iu these lua jih- 
ul-araie. In fact there is no documentary 
evidence of these alleged customs set up 
by the plaintiffs. (The learned Judge here 
discussed the evidence and came to the 
conclusion that there was no family custom 
of the exclusion of females from succes- 
sion and no custom of male lineal primog- 
eniture in this family has been proved by 
the plaintiffs). 

Issue No. 4. Issue No. 4 runs as follows : 

“If the custom of single heir succession according 
to the rule of male lineal primogeniture does not 
apply to noa-talukdari property, are the plaintiffs 
entitled to the saBte?” 

The plaintiffs are not the legal heirs 
of Raja Mohamad {.Siddique Khan under 
Muhammadan Law, and if they fail to 
prove the custom set up by them they 
can have no legal claim to any non- 
talukdari property. Schedule E attached 
to the plaint is the list of the property pur- 
chased by the Court of Wards in 1911. 
It includes property not descended from 
Raja Mohamad Siddique Khan. The 
acquisition made by the Court of Wards 
on behalf of persons who, according to 
the plaintiffs, were mere trespasseri can- 
not be claimed by them. This property in 
Sch. E was purchased by the Court of 
Wards for the benefit of Rani Kaniz Begam 
and Rani Sariaraz Begam who were then 
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holding the estate nnder the compromise 
of 1910 in the interpleader suit. They were 
acquired with the intention that they should 
descend like the rest cf the Nanpara 
Estate according to the terms of the compro- 
mise. There can therefore, be no question 
of the plaintiffs succeeding to this property. 

Plaintiffs can only if successful in their 
suits, have mesne profits for three years; 
they cannot have the income of the estate 
invested in purchasing ^emtncfari property 
or given to Rani Kaniz Begam in cash. 
The plaintiffs are not entitled to succeed 
to the property in Schedule E as it is not 
the heritable asset of Raja Mohamad 
Siddique Khan. Plaintiffs in Suit No. 1 1 
of 192b do not set up in that case the plea 
that they are the heirs of Rani Kaniz 
Begam but they sue in Suit No 11 only as 
the heirs of the late Raja Mohamad 
Siddique Khan of Nanpara. 

Then again it is not proved that Saja 
Mohamad Siddique Khan left any prop 
erty besides what he had inherited from 
his father. The Nanpara tafuka is entered 
in list No. 2 of the lists prepared under s. 8, 
Oudh Estates Act, so the rule of single 
heir succession would apply. The pri- 
mogeniture sanad conferred on Raja Jang 
Bahadur Khan would not apply to non- 
talukdari property purchased since the 
date of the aanad. It would only apply to 
property conferred on the Raja by the 
aanad given by the Grown nor would s. 22, 
Act I of 1869, apply to this kind of property 
because s. 22 of the Act applies only to 
an “estate” as defined in the Act; and 
non-tAlukdari property is not an ‘ estate” 
within the meaning of the defiaition given 
ins. 3, Act I of i869. The rule of succss- 
sion to non talukdari prjperty is governed 
bye, 23 of the Act that is, by ordinary law 
(in this case by Mhuammadan Law) modified 
by custom, if any proved in the case. Re- 
garding non-ioiwfcdari property the pre- 
sumption that It is governed by the rule of 
single heir succession in the case of list No 2 
estate is rebuttable; but there is no pre- 
sumption that the rule of male lineal 
primogeniture would govern snob non- 
talukdari property in the case of list No. 2 
estate and in the present suits no plaintiff 
has proved that he is entitled to the prop- 
erty under the rule of single heir succes- 
sion. 

Thesauad being not applicable the 
ordinary law referred to in s. 23, Act I of 
1869, in the present suits would mean the 
Hanafi Law of the Sunnis ezcept'in so far 
as it has been modified or affected by any 


custom set up and proved by the plaintiffs 
in these suits. Non-tofukdari property 
would, therefore, in these suits go to the 
single heir recognized by Hanafi Law, 
This single heir under the Hanafi Law 
would be one of the sisters of Raja 
Mohamad Siddique Khan or one of his 
widows. No plaintiff of these suits can 
possibly be the heir of Raja Mohamad 
Siddique Khan under Muhammadan Law*,! 
The noa-talukdari property, therefore, not 
being governed by the sanad or by the 
custom of male lineal primogeniture, must 
go to a single heir discovered in accord- 
ance with the rules of ordinary Muhammadan 
Law. The plaintiffs do not rely upon 
any custom of male lineal primogeniture 
as having obtained in the Nanpara estate 
prior to the annexation of Ondh by the 
British nor have they proved any such 
custom. Non talukdari property must, 
therefore, be presumed to descend to a 
single heir according to a family custom 
of single heir succession as the Nanpara 
Estate is entered in list No. 2. That single 
heir must be dieoovered according to the 
personal law of ttie party modified by cus- 
tom, if any proved According to Muham- 
madan Law plaintiffs are no heirs in the 
presence of sisters and widows in Suit 
No. 11 and in the presence of a sister and 
a husband in Suit No. l2. In this con- 
nexion I may also note that the nearest col- 
lateral in degree and not in line would 
succeed to the aoa talukdari property; but 
it has not been shown in the present suit 
who that collateral is. I, therefore, find 
Issue No. 4 against the plaintiffs and hold 
that they are not entitled to the noa-talukdari 
property. 

Jsme No. 5 (a). I next come to Issue No. 5 
(a) which runs as follows: 

“Is the adoption of Raja Saadat AU Khan defend- 
ant No. 1 by Maltanat Begam invalid in law." 

It is admitted by the plaiutiffs that Rani 
Nasinn Sabri widow of Raja Mohamad 
Siddique Khan married Nawab Mohammad 
Saltan Khan on 9th May l908, her first 
husband Raja Mohamad Siddique Khan 
having died on 30th December ltfU7. Her 
nikanama (Ex. A-!, page t) is admitted. 
The fact of the re marriage of Rani Nasim 
SahrionOth May 190S is also admitted. It 
is further admitted that Roni Saltanat 
Begam, the second widow of Raj a Mohamad 
Siddique Khan, adopted defendant No. 1, 
Raja Saadat Ali Khau the son of Raja 
Mohamad Saddique Khan's sister Rani 
Sarfaraz Begam on 9th March 1909. Ex- 
hibit A-8 (page 558), which is the deed of 
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adoption and which evidences the factum ot 
adoption is admitted by the plsintiffs. 

The questions raised by the plaintiffs 
in connexion with this fact ot adoption of 
defendant No. I are stated in paras. lO-A, 
10-B, lO'O and 10-D, of the plaint in Suit 
No. 11 of 1928. The first contention of the 
plaintiffs is that as certain fixed periods 
were prescribed under the will during 
which each Bani had to adopt a son and as 
Rani Saltanat Begam adopted defendant 
No. 1, Saadat [All Khan before her time, 
that, therefore, the adoption of defendant 
No. 1 is void. The second contention of 
the plaintiffs is that the estate cannot be 
given to an adopted son because a gift to 
an adopted son is unknown to the Oudh 
Estates Act. The third contention of 
the plaintiffs is that unless the adopted 
mother Rani Saltanat Begam had been 
given a life-estate she could not legally 
adopt and her adopted son, defendant No 
1, could not legally take the estate under 
a deed of adoption. It was also argued 
that under Muhammadan Law in respect of 
non-talukdari property, there could be no 
bequest of a life-estate to Rani Nasim 
Sahri and so there could be no bequest to 
an adopted son to take after her. The 
fourth contention of the plaintiffs in this 
connexion is that the adopted son is not a 
persona designata and, therefore, the be- 
quest in his favour failed for want of 
certainty. 

In the oral pleadings advanced by Mr. 
A, P. Sen, Oounsel for the plaintiffs, on 
5th April 1929, it was further urged that 
Rani Saltanat Begam and her relatives 
exercised undue influence over the mind of 
Rani Nasim Sahri and so constrained her 
to marry the brother of Rani Saltanat 
Begam by making her ( Kani Nasim Sahri) 
believe that she was not an ahlibiradri wife 
of Raja Mohamad Saddique Khan and 
could never get the estate of her husband 
and that it would be to her advantage to 
marry the brother of Rani Saltanat Begam. 
The plaintiffs gave no particulars of this 
alleged exercise of undue influence and 
coercion and they did not give any evi- 
dence on this point nor did they press for 
an issue being framed about it. 

Another contention of the plaintiffs in 
respect of the adoption of defendant No 1 
is that as Rani Saltanat Begam remarried 
before she adopted defendant No. 1 Raja 
Saadat Ali Khan, therefore, she lost her 
right to adopt under the will. 

Mr. Ali Mohammad, another learned 
Oounsel for the plaintiffs, urged in his 


opening address that as defendant No, 1 
Raja Saadat Ali Khan belonged to the Quli 
family he could not, as such be adopted 
under the terms of the will. This conten- 
tion is not set forth in the plaint nor in the 
oral pleadings recorded by me at the com- 
mencement of the trial of these suits and 
Oounsel is not, therefore, really justified in 
introducing this question in his opening 
address. I will however, discuss this 
point in the course of my judgment in con- 
nexion with this IssueNo. 5 (a). 

The will of Rsja Mohamad Siddiqne 
Khan is Ex. 50 (page 211 of the printed 
record). It was written out on 8th January 
1906. It was really executed on 23rd 
January 1906. The valid execution and 
registration of this will. Ex. 53, are ad- 
mitted by Oounsel for defendant No. 1, the 
Raja of Nanpara but denied by CouDEel 
for defendant No. 2 the Raja of Utraula, as 
well as by the heirs of Rami Kumar 
Zimani Begam original defendant No 3. 
The will (Ex. 50, page 211) sets forth that 
Raja Mohamad Siddique Khan had four 
wives, namely Rani Kaniz Begam, Rani 
Saltanat Begam, Rani Dilafza and Rani 
Ohamps, that Rani Kaniz Begam was 
divorced by the Raja and after her divorce 
marriage with Rani Nasim Sahri took place 
and she was given the place of the first 
Rani. The will then proceeds to give a 
life-estate to Rani Nasim Sahri with power 
of alienation. On the death of Rani Nasim 
Sahri, and on the termination of her life- 
estate the full estate was to devolve on 
the son born to her, or, in default to a eon 
born to Rani Saltanat Begam or in default 
to a son born to Rani Dilafza or in default 
to aeon born to Rani Ohampa. In case no 
Rani had any issue then the first Rani, that 
is Rani Nasim Sahri, was permitted to adopt 
a eon within two years of the Raja's death, 
the boy to be adopted must be a Sunni lad 
under ten years and most not belong to the 
Quli family or to the family of Rani Kaniz 
Begam. If Rani Na^im Sahri failed to 
adopt a son within the prescribed period 
then the second Rani, Rani Saltanat Begam 
was authorized within the space of two 
years to adopt subject to the conditions laid 
down concerniug the boy to be adopted; 
if the second Rani also failed to adopt a 
son then the third Rani, Rani Dilafza, was 
empowered to aiopt a eon on similar con- 
ditions; and if she too failed to adopt a 
son tbenj the fourth Rani Ohamps, was 
given the power to adopt a son on the con- 
ditions given above. TUI the termination 
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of the life*eBtate of Rani Nasim Sahri the 
adopted son was to get an allowance of 
Rs. 50,000 a year. If Rani Nasim Sahri 
died in the life-time of the Raja then the 
second j Rani, Rani Saltanat Begam, was to 
get possession of the estate for two years 
within which she was to adopt a son on the 
conditions laid down above and she was to 
remain in possession without power of 
transfer. Similarly, if the second Rani, 
Rani Saltanat Begam, died in life-time of 
the Raja or after bis death without making 
an adoption then the third Rani, Rani 
Dilafza, was to get possession of the estate 
for two years within which she was to adopt 
a son on the conditions set fourth above and 
so again if the third Rani died in the 
life-time of the Raja or after his death with- 
out making an adoption, the fourth Rani, 
Rani Ohampa, was to be put in possession 
of the estate for two years within which she 
was to adopt a son on the conditions given 
above. No Rani was however to nave 
the power of alienation. At the end 
of the will there is an important clause 
that if any of the Ranis contracted a second 
marriage after the death of the Raja then 
she would not be entitled to reap any 
benefit under any of the paragraphs of the 
will {kisi dafaiwasiyatnama haza sefayedat 
whaneki mustahiq na hogi.) 

It seems to me clear upon a careful per- 
usal of the terms of this will (Ex, 50, page 
211), that if Rani Nasim Sahri died after the 
death of Raja Mohammad Siddique Khan 
without making an adoption, then the 
second Rani, that is Rani Saltanat Begam, 
was at once to come into possession and 
become entitled to make an adoption 
within two years of her cotning into pos- 
session subject to the conditions that the 
boy to be adopted must be a Sanni, under 
ten years of age, and must not belong to 
the Quli family or to the family of Rani 
Qamar Zamani Begam. The phrase "shara- 
yatebala ’’ does not, in my opinion, include, 
as contended for by the plaintiffs, also the 
condition as to the time during which the 
second Rani was to wait before she could 
make an adoption. If the contentions of 
the plaintiffs on this point were to be ac- 
cepted as correct, then very anomalous 
results would How from such an interprea- 
tion of the will. It was laid down by 
their Lordships of the Privy Council in 
Maharani Indar Kuar v. Mah«,rani Jaipal 
Kuer (15) that that construction of the will 
should be adopted. 

(15) 15 0.725; II I. A. 127; 5 Sar. 15d; 12 I*d. Jur. 
77(F. 0.). 
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‘•which bispeaks a reasonable and probable inten- 
tion and rejecting that which would indicate an 
intention unreasonable, capricious and inconsistent 
with the testator’s view as evidenced by his conduct 
and by the dispositions of his will which are not 
open to controversy.” 

According to the contention advanced by 
Mr. Jackson the learned Oounsel for the 
plaintiffs, Rani Saltanat Begam could not 
have and should not have taken in adop- 
tion Raja Saadat Ali Khan until after the 
expiry of two years after the death of Raja 
Mohamad Siddique Khan. As Rani 
Nasim Sahri remarried and relinquished 
her rights under the will of Raja Mohamad 
Siddique Khan, the estate would have 
been left without a successor or even a 
temporary owner for over a year if the 
interpretation contended for by the plaint- 
iffs be accepted as correct To avoid the 
anomaly it has been argued on behalf of 
the plaintiffs that if it be considered that 
Rani Nasim Sahri remarried and her deed 
of relinquishment resulted in her losing 
her right to adopt a son to Raja Molamad 
Siddique Khan then Rani Saltanat Begam 
may be deemed to have come into posses- 
sion of the Raja’s estate immediately when 
Rani Nasim Sahri’s right to adopt ceased, 
but that Rani Saltanat Begam under the 
terms of her husband’s will had to wait 
for the expiry of two years after the death 
of Raja Mohamad Siddique Khan before 
she could validity adopt a son under the 
terms of her husband’s will. Thisconstruc- 
sion of the will entirely overlooks the other 
important clause in the will which lays 
down that each of the second, third and 
fourth Ranis immediately on her coming 
into possession of the estate, must within 
two years of her so coming into posseeeion, 
adopt, and if she fails to do so, then she 
vacates her possession over the estate and 
loses her right to make an adoption. 
Therefore it follows logically from the 
terms of the will that the second Rani 
from the moment she came into posses- 
sion of the estate had the right and power 
to make an adoption within two years 
from the date of her coming into pos- 
session of the estate; for her power to 
make an adoption only subsisted during 
the two years of possession she was allow- 
ed to have over the estate on the failure 
of Rani Nasim Sahri to make an adoption 
and on her forfeiture of her right to adopt 
and of her life- estate by reason of her re- 
marriage and her deed of relinquish- 
ment. 

The construction sought to be put upon 
the will of Raja Mohamad Siddique Khan 
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by the learned Oounsel for the plaintiffs 
would necessarily give rise to a conflict 
between the provisions of cl. 5 and cl. 6 of 
the will, for upon this interpretation of 
the will as contended for by the plaintiffs, 
the 2nd, 3rd and 4th wife of Raja Mobam- 
ad Siddique Khan, though succeeding 
under cl, 6 of the Raja's will and authoriz- 
ed to adopt only within the period of two 
years of her obtaining possession to the 
estate would have to wait till the period of 
time prescribed in cl, 5, for the previous 
ly mentioned wife had expired before she 
herself could make a valid adoption. It 
seems to me therefore that the phrase 
“ sharayatebala ” in cl. 6 of the will cannot 
possibly include the condition as to the 
time period laid down in cl, 5 of the will 
for each of the four Ranis. The only re- 
ference to the conditions laid down in cK 
4 of the will related to the kind of boy who 
was to be adopted, namely that he must 
be a Sunni lad, under 10 years of age, 
and must not belong to the Qali family or 
to the family of Rani Qamar Zamani 
Begam. To hold otherwise would lead to 
absurd results was never dreamt of by 
the testator. In delivering the judgment 
of their Lordships of the Privy Oouncil 
in the Balrampur case Maharani Indar 
Kuar V. Maharani Jaipal Kuar (15) quoted 
above. Lord Macnaghten quoted with 
approval the following rule of construction 
laid down by Lord Oranworth in Abbatt v. 
Middleton (16); 

“When by acting on one interpretation of the words 
used we are driven te the conclusion that the person 
using them is^ acting capriciously, without any 
intelligible motive, contrary to the ordinary mode 
in which men in general act in similar cases, then, if 
the language admits of two constructions, we may 
reasonably and properly adopt that which avoids 
these anomalies, even though the construction 
adopted is not the most grammatically accurate.” 

Applying this golden rule 1 hold that 
though it is possible to argue with some 
show of reason that the phrase ^'ahara- 
yatebala'^ in cl. 6 of the will also includes 
the condition as to the time limit during 
which each Rani had to adopt after the 
expiry of the time limit prescribed for the 
previous Rani as laid down in els. 5 and 
6, still the more reasonable and sane con- 
struction of the will seems to me to be to 
interpret this phrase “ aharayatebala ” in 
cl. 6 of the will to include only the con- 
ditions laid down in cl. 4 of the will 
relating to the qualifications of the boy 
who could be adopted by each of the 
Ranis. This construction appears to me to 
be in conformity with the intention of the 

(16}(1857>7B.L.a89. 
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testator, whereas the other construction 
pressed upon me by the learned Oounsel 
t^T the plaintiffs leads to very anomalous 
results which would in fact tend to defeat 
the real object of the testator. 

Mr, Wdsim the learned Oounsel for the 
Raja of Nanpara defendant No. 1, invited 
my attention in this connexion to the 
judgment of the late Misra, J., in Original 
Suit No. b of lt^26(£x. A-6 at page 420 etc.) 
and argued before me the question of the 
alleged invalidity of the adoption of Raja 
Saadat Ali Khan by Rani Saltanat Begam 
on the ground of its not having been made 
at the right time on lines similar to those 
which found favour with that learned 
Judge in that case. Independently of the 
reasoning embodied in this judgment 
(Ex. A-6) of my late-lamented colleague I 
too have come to the same conclusion. 
The fact of remarriage of Rani Naeim 
Sahiiin May, 1908, having been admitted 
by the plaintiffs and the execution of the 
deed of relinquishment by Rani Nasim 
Sahri in favour of Rani Saltanat Begam (Ex, 
A 56, page 1153) having been proved by 
D. W. No. 12, Mansur Ali Khan and the loss 
of the original of this deed of relinquish- 
ment having been proved to my satisfac- 
tion by D. W. No. 1 6, Ohhote Khan, it follows 
that according to the terms of cl 10 of 
the will Rani Nasim Sahri forefeited her 
right make an adoption as also to the life- 
estate she had under the will and conse- 
quently Rani Saltanat Begam ceme into 
poesession of the estate at once and could 
validly exercise her rights to adopt a son 
to Raja Mohamad Siddique Khan imme- 
diately on her obtaiuing possession over 
the estate without wailing for the termina- 
tion of the unexpired period of two years 
allowed to Rani Nasim Sahri to make the 
adoption had she remained unmarried and 
had she not renounced her rights under 
the will of the Raja. I therefore reject as 
unsound the contention of the plaintiffs that 
defendant No. l,Raja Saadat Ali Khan, was 
not validly adopted because he was not 
adopted after the expiry of the period of 
two years allotted to i\aiji Nasim Sahri 
under the terms of her husband’s will. 

I will now take up the contention on be- 
half of the plaintiffs urged before me by 
Mr. Ali Mohammad the learned Oounsel 
for the plaintiffs that Raja Saadat Ali Khan 
belonged to the Quli family and as such 
he was not qualified under the terms of 
the will, Ex. 50, to be adopted as a son of 
Raja Mohamad Siddique Khan. It is 
true that Rani Saltan Shan Begam tb6 



672 mohamhad aziu v. 

wife of Raja Jaog Bahadar Khan was a 
member of the Qnii family being the daugh- 
ter of Nawab Mebdi Qali Khan. She wae 
the mother of Rani Sarfaraz Begam, Rani 
Kaniz Begam and Raja Mohamad 
Siddique Khan. HerQuli blood wae thus 
extinguished in Raja Mohamad Siddique 
Khan the testator and his two sisters who 
were the children of a Togh Pathan talukdar 
Raja Jang Bahadur Khan. Rani Sarfarsz 
Begam the natural mother of Raja Saadat 
▲li Khan defendant No. 1 was married to 
a Syed talukdar Raja Syed Ashfaq Ali 
Khan; see evidence of D W. No, 12, Mansur 
Ali Khan, page 290. Defendant No. 1, Raja 
Saadat Ali Khan is thus the natural eon of 
a Syed talukdar and as such has nothing 
to do with the Quli family of Nawab 
Mehdi Quli Khan. His own natural mother 
was the daughter of a Togh Pathan taluk- 
dar. In fact Raja Saadat Ali Khan defend- 
ant No. 1 has got lees Quli blood in him 
than even the testator Raja Mchemad 
Siddique Khan who detested the members 
of the Quli family. 

Ashes been laid down bythfirlord- 
ahips of the Piivy Council in Skinner v. 
Orde (17), a child born in India must 
under ordinary circumstances be presumed 
to have hie father's religion and his corres- 
ponding civil and social status. Defend- 
ant No. 1, Raja Saadat Ali Khan must 
therefore be admitted to have, on the stren- 
gth of this ruling, the status of a Syed 
being born of a Syed father. This effect- 
ually disposes of the contention urged on 
behalf of the plaintiff that Raja Saadat 
Ali Khan wae a member of the Quli family. 
Plaintiff's own witnesses Sarfaraz Ali Khan, 
P. W. No. 6, (page 28, line 28) and P. W. 
No. 7 Nawab Ali Khan (page 45, line 22) 
have admitted that a eon of a daughter 
cannot be said to belorg to his maternal 

S andfather’e family. The Headmaster of 
e Arabic School in Moiislla Farangi 
Mahal in the Oity of Lucknow, Maulana 
Inayatullah as D. W. No. 21 has given on 
oath the meaning of the word khandan 
as denoting the descendants of one’s 
paternal grandfather. I accept that mean- 
ing of the word “khandan" as correct. The 
Patawa Alamgiri and the Hidaya support 
the evidence of this learned and respectable 
witness Maulsna Inayatullah. His evidence 
has not been shaken in cross examination 
and commands the assent of my intellect. 
The phrase “khandan Quli" used by Raja 
Mohamad Siddique Khan in his will is 
(ir) 14 M. I. A. 309; 17 W. R. 77; 3 Ssr. 34 

(P. «.) 
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used by him in the ordinary sense in which 
a Muhammdan would use that expression and 
in construing a will, the race and religion 
of the testator have to be borne in mind. 
For the reasons given above 1 have no 
hesitation in holding that defendant No. 1 
Raja Saadat Ali Khan, does not belong to 
the Quli family. In support of the view 
1 am taking I may also quote the observa- 
tions of the late learned Chief Judge of 
this Court in F. U. A. No. 162 of 1911 (Ex, 
A-.5 at page 260) which runs as follows: 

“I interpret the prorisons of the will in question to 
mean that no descendant on the male side of Mehdi 
Quli Khan's family is to bo adopted, and I find that 
Saadat Ali Khan is not a member of the family of 
Mehdi Quli Khan on the male side.” 

The same view was expressed by Sir 
Louis Stuart's colleague Kanhaiya Lai, J,, 
in his judgment in that appeal. His find- 
ing on this point was that 
‘the boy adopted did not belong to the family khan- 
dan of Mehdi Quli Khan no more than Raja Moham- 
mad Siddique Khan did, for in India a boy is known 
by the family of his father or paternal grandfather 
rather than by the family in which his father or 
paternal grandfather was married.” 

For these reasons I reject the contention 
of the plaintiffs that the adoptien of defend- 
ant No. 1, Raja Saadat Ali Khan, was in- 
valid on the ground that he belonged to 
the family of Mehdi Quli Khan, 

The next attack made on the validity of 
the adoption of Raja Saadat Ali Khan by 
Rani Saltanat Begam is founded on the 
contention that a sister's son cannot be vali- 
dly adopted by a Muhammadan talukdar. 
it is true that according to Hindu Law a 
widow belonging to one of the twice born 
caste cannot validly adopt a boy whose 
mother her husband could not legally marry 
and therefore the son of a sister or a 
daughter cannot be adopted by such a 
Hindu. Adoption under Hindu Law is a 
religious act. On the other hand, adoption 
is unknown to Muhammdan Law and the 
history of Islam shows that definite attempts 
were made to make fosterage and adoption 
impossible. From the Muhammadan point 
of view the notion of adoption is abhorrent 
to Muhammadan ideals and Muhammadan 
sentiments see Wilson’s Digest of Muham- 
madan Law, pages 156-157. Under s. 29, 
Act I of 1869, however the widow of a 
Muhammdan talukdar is allowed to make an 
adoption only in those cases in which it is 
permissible for a Hindu to do so. The 
Oudh Estates Act (Act I of 1869) is a pure- 
ly secular enactment and has nothing to 
do with the peculiar notions of Hindus and. 
Muhammadans on the subject of adoption 
It merely lays down that in those oases in 
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which a Hindu widow could adopt, a 
Muhammadau widow of a talukdar could 
also do so. It dose not touch the question 
of the qualifications of the boy to be adop- 
ted. A childless Hindu widow may, with 
the authority of her husband, make ao 
adoption and the same power is iBfiven to 
the widow of a Muhammadan talukdar by 
Act I of 18i9. A Hindu widow who has a 
son born to her hv her husband cannot 
le,?ally adopt and similarly a Muhamma- 
dan widow if she has a son by her hus- 
band coul<i also not adopt under Act I of 
1869 Adoption, like marriage in Hindu 
Law, is in the nature of a religious sacra- 
ment, but no religious ceremony is necessa- 
ry under Muhammadan Law for the purpose 
of making an adoption which is unknown 
to Islamic Law. 

The only condition of Hindu Law which 
is imposed upon a widow of a Muhammadan 
talukdar by Act I of lfe69 is that the latter 
must bo a childless widow and authorized 
by her husband to make an adoption dur- 
ing her widowhood. The ruling of their 
Lordships of the Privy Oouncil reported aa 
Raghuraj Chandra v, Subhadra Kunwarilib) 
relied upon hy the lefern^^d Counsel for the 
plaintiffs in his opening address seems to 
me to bf> not relevant or pertinent to the 
present discussion. It i? obvious that the 
framers of Act I of 1869 under British 
guidance had no intention by introducing 
the highly technical and archaic notions of 
Hindu Law in the ma ter of an adoption 
by a widow of a Muhammadan talukdar who 
obviously would not know and could not 
be compelled to go through all the religious 
ceremonies enjoined by the Hindu Shastras 
upon the widow of a twice born Hindu 
taking in adoption a eon to her late husband* 
It is true that uuder the Mitakshara a 
Hindu belonging to a twice born caste could 
not adopt a (iaughter’s eon or a sister’s son 
but in the Punjab and in Madras and 
amongst Sudras throughout the whole of 
India a sister’s son can be validly adopted 
by a Hindu: see Trevelyan’s Hindu Law, 
pages 1C8, 141 etc. Under the provisions 
of 8. 29, Act I of 186J the widow of a 
Muhammadan talukdar can make an adoption 
provided she has no natural son born 
to her from her husband and provided she 
has not already adopted a son. 

The view which I have taken in this 
matter has also found favour with Kan- 
haiya Lai, J.,in his judgment in F, 0. A, No. 

(18) 108 Ind. Cas. 673; A. I. R. 1828 P. 0. 87; 55 I. A. 
139; 3 Luck 76; 5 O. W. N. 443; 26 A. L. J. 609; 30 
Bom. L. R.829; 32 0. W.N. 1009 (P. 0.). 

136-43 


^ MOHAMMAD 8AADAT ALT. 673 

16 } of 1911 dated 28th May 1914 (Ex. A- 5 at 
page 2d4, line 40 ) in which that learned 
Judge delivered himself as follows: 

“The adoption of Saadat Ali Khan is valid under 
the will and under s. 29, Oudh Estates Act. The cir- 
cumstances under which an adoption can be made 
by Hindus or Muhammadans under that Act are identi- 
cal, but the restrictions imposed on adoption by the 
personal law of the Hindus are not applicable to the 
Muhammadans.” 

I entirely concur in these observations, 
and it seems to me that the plaintiffs, who 
are Sunni Muhammadans like defendant No. 
),Raja Saadat Ali Khan, are not right in 
arguing that Rani Saltanat Begam, the 
widow of Raja Mohamad Siddique Kbsn 
was bound by all the restrictiocs im- 
posed by the personal law of the Hindus 
in the matter cf making an adoption. 
Section 29, Act I of 1869, does not lay 
down any reBtrictioDsasto the qualifications 
of the boy to I: e adopted; and it seems to 
rretha^tle plaint fls have raised this fri- 
volous plea me. ely to defeat the claim of 
re^endantNo. 1 founded on h’s adoption 
by Rani Salranat Begam. I reject this 
contention ?t the plaintiffs cs worthless 
an^ hold that Rani Saltanat Begam was 
legally entitled unde: Act I of 1869 to adopt 
the natural born s >nof RaniSarfaraz Begam 
the sister of Raja Mohamad Siddique 
Khan, 

The nex attack made upon the validity 
of the adoption of Raja Saadat Ali Khan 
by Rani Sallanant Begam is bssdd 
upon the allegations of the plaintiffs 
that Rani Saltanat Begam had remarried 
before she adopted Raja Saadat Ali Khan. 
This contention of the plaintiffs is em- 
bodied in Issiies Nos. 5 (b) and 5 (c) of Suit 
No. 11 of 1928. 

[The learned Judge referred to the evi- 
dence and continued: — 1 

I therefc rs decide Issue Nos. 5 (6) and 5 (c) 
of Sait No. 1 1 against the plaintiffs and hold 
that Saltanat Begam had not remarried 
either Hamid Hussain Knau or Mohamad 
Kazim before she adopted defendant No. 1 
Raja Saadat Ali Khan and that the adop- 
tion of defendant No. 1 by her was there- 
fore valid. 

The la^t ground upon which the validity 
cf the adoption is impugned is even mor# 
pretentious and hollow than the one dis- 
cussed abr ve, 

[The learned Judge referred to the evi- 
dnee in the point and found as follows :] 

For the reasons given above this conten- 
tion of the plaintiffs must a^so f iil and 
indeed it was never seriouely pressed be- 
fore me. 
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Other objections to the validity of the 
adoption were also raised. It was asserted 
on behalf of theplaintiSs that noa-talvk- 
dari property could not go to the adopted 
eon unless the adopting mother was in 
possession of a life-estate. All the learned 
Counsel for the plaintiffs, Mr. Sen, Mr. 
Ali Mohamad and Mr. Jackson, laid 
stress upon this contention of the plaint- 
iffs. This contention is embodied in para. 
10 (e) of the plaint where it was asserted 
that the will of Raja Mohammad Siddique 
Khan prescribed ‘‘a coarse of devolution 
unknown to Act I of lt'69” and was void 
under Muhammadan Law so far as the 
succession to the non-talukdari property by 
the adopted son was concerned. 

This contention too is not well founded. 
Under Muhammadan Law pure and simple, 
adoption is unknown; but the right to 
adopt has been for secular reasons conferred 
upon the widow of a Muhammadan taluIcduT 
by Act I of 1869. Under cl. 5 of s. 22 un- 
amended Act I of 1869 the adopted eon 
Succeeded in the absence of a eon and of a 
daughter's eon treated by a talukdar as his 
own son and under cl. 6 of that section of 
the Act a brother succeeded in the absence 
of an adopted son and under cl. 8 a son ad- 
opted by the widow succeeded. It has been 
strenuously argued before me that a widow, 
unless she had been conferred a life-estate 
and was in possession of the taluka, could 
not legally make a valid adoption. There 
is, in iny opinion, authority in law for this 
proposition which has been propounded 
before me with great emphasis and at great 
length by the learned Counsel for the plaint- 
iffs. Section 29, Oudh Estates Act I of 1869, 
confers the power of adoption upon every 
widow of a Muhammadanfaiwfcdar and itnow- 
here lays down that it is necessary for the 
widow to be in possession for life of the 
estate ofhei husband before she can make 
a valid adoption under the Oudh Estates 
Act. This Act does not make the possession 
of a life-estate by a Hindu widow or a 
Muhammadan widow the sine qua non or a 

f >re requisite condition before she can valid- 
y ezeroise the authority conferred upon 
her by her deceasedt husband. Ordinarily 
a life- estate does vest in the widow of a 
Hindu er Muhammadan talukdar who 
dies intestate, but where a childless taluk- 
dar has executed a valid will giving his 
widow authority to adopt and making his 
adopted sou the absolute owner of the estate 
the absolute estate vests in the adopted eon 
from the moment he is adopted; but en- 
joyment of it may be postponed or deferre, 
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as in the present case, till the termination 
of the life- estate of the widow. That how- 
ever is a very different thing from saying 
that every widow of a Muhammadan taluk- 
dar must be conferred a life-estate by her 
husband in his will before she can be 
given by him the power to make an adop- 
tion. For this broad proposition no author- 
ity has been cited before me and it cannot, 
be defended on any gound of reason, j ustice 
or of equity or even convenience. Act I of 
186'J does in fact contemplate the succession 
of an adopted son and no qursuon of 
the widow of the testator being given the 
enjoyment of a life-estate arises. 

Akin to this contention is the other 
argumeat seriously pressed before me by 
the learned Counsel for the plaintiffs that 
Ratii Nasim Sahri’s life estate, conferred 
upon her by the will of Raja Mohammad 
Siddique Khan, was indestructible and 
that she could not by any act of hers divest 
herself of that life-estate, and that such 
a life-estate could only be terminated by 
her death. In support of this contention 
Mr. Jackson has cited certain observations 
of King, J.. reported as Krishnapal Singh 
V. Sri Raj Kunwar (1). The observations of 
that learned Judge referred to a life- estate 
which vested in a childless Hindu widow 
on intestacy and have no applicability 
whatsoever to the grant of a life-estate 
conferred upon Rani Nasim Sahri by the 
will of the testator Raja Mohammad 
Siddique Khan. There is so far as 1 know 
nothing in law to prevent a testator who is 
a Muhammadan talukdar from conferring on 
any widow of his the power to adopt with- 
out conferring on her also a life- estate; and 
if the testator by his will lays down that 
on the adoption being effected the adopt- 
ed son should come into immediate posses- 
sion of the estate then the life estate, if 
any, of the adopted mother would be cut 
off at once. It is clear that if the testator is 
authorized by law to make a testamentary 
disposition of his property he can exercise 
that right and legally make a will contrary 
to the devolution of the estate on intestacy 
laid down in Act 1 of 1869, provided his 
will does not offend against the rule of 
perpetuity incorporated in that Act. 

The ruling in the well-known J utteendrom- 
hun Tagore v. Gnanedromohun Tagore (19) 
lays down that a testator cannot prescribe 
for his legatee a rule of succession un- 
known to law, for then he is legislating 
but the will of Raja Mohammad Siddique 
Khan in the present suits (Ex. 50, page 211 
does not in any way offend against the prinoi- 
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pie laid down in the Tagore ease (19). In 
thie will (Ex. 50) the power or authority to 
adopt conferred on each of the four widows 
of the testator is a perfectly valid power, 
and the bequest to the adopted eon is 
also a good bequest for it does bequeath 
the estate of Nanpara to a person who 
would have succeeded to the estate on the 
death of the four widows. Section 29, Act 
I of 1869 authorizes every widow of a Hindu 
or Muhammadan talukdar to make an adop- 
tion “for the purposes of this Act " This 
phrase “for the purposes of this Act" cannot 
very well be restricted to mean “only for 
the purposes of intestacy”: see Juttecndro- 
mohunTagore v. Gnanendromohun Tagore 

(19) and Mata Prasad v. Nageshar Sahai 

(20) . The rulings of their Lordships of the 
Privy Council reported as Sreemutty Kris- 
horomoney Dessee v. Maharaja Bahadoor 

(21) and in Rabidat Singh v. Maharani 
Indar Kunwar (22) are authorities for the 
proposition that any etate conferred on a 
widow may be defeated by an adoption 
taking place. It seems to me (therefore, that 
the granting of the estate for two years 
to Rani Saltanant Begam pending adoption 
and to the adopted eon on his adoption was 
a bequest valid in law. 

Section ll. Act I of 1869, authorized 
Raja Mohammad SiddiqueKhau to make 
a bequest in favour of any person who 
may or may not be in existence at the time 
of hie death but who may have been in 
existence within a life in being and 18 years 
thereafter. Section 12 of the Act deals with 
the vesting of an estate and the vesting is 
not postponed by Raja Mohammad Siddique 
Khan further than what is laid down in 
that section. In construing the will of Raja 
Mohammad Siddique Khan with reference 
to the power of adoption conferred on each 
widow, Mr. Jackson the learned Counsel 
for the plaintiffs, laid enormous stress upon 
the indestructibility of the life estate con- 
ferred on Rani Nasim Sahri and he in- 
vited my attention to the ruling of King, J., 
reported as Krishnappal Singh v. Sri 
Raj Kunwar (1). In view of the emphasis 
laid upon this ruling by the learned Counsel 
for the plaintiffs and in deference to bis 
argument on this point 1 think it is neces- 

(19) I. A. Sup. Vol. 47; 10 W. R. 359; 3 Sar. 82. 

(20) 91 Ind. 0*8.370; A. I. R. 1923 P 0. 272; .52 I. A. 
398; 28 0.0 352; 47 A. 883; 3 O. W. N. 1; L. R. 6 A. 
(P. 0 ) 195; 24 A. L. J. 1; 43 0. L. J. 51; (1926) M. W. 
N. 83; 50 M. L. J. 18; 13 0. L. J. 19; 30 0. W. N, 626; 
28 Bom. L. R 1110 (P.O.). 

(21) 16 0. 383; 16 I. A. 29; 8 Sar. 285; 13 lad. Jur, 
90 (P. 0.). 

(22) 16 0.556; 16 1. A. 53; S Sar. 505; 13 Ind. Jur. 
(P.O.). 
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sary to give briefly the f aci s of that case to 
show exactly what was decided by the 
learned Judge in that case. The facts are 
as under. 

Diwan Har Mangal Singh was the owner 
of the estate. He died leaving a son 
Rudrapartab Singh. The latter died on 
ILth March, 1901 leaving a widow Shahjadi. 
His son Lai Banketeshwar had predeceased 
his father on 5th October 1899 leaving a 
widow Thakurain Sri Rai Kunwar. On 2l8t 
August, 1890 Rudrapartab Singh made a gift 
to his minor son Lai Banketeshwar, and 
on Lai Bankateshwar’sideath Sri Raj Kunwar 
his widow,' relinquished, on 13th' April 1901, 
the estate in favour of her father-in-law 
Rudrapartab Singh. The latter then made 
a will on 19th April 1901 by which he gave 
a life-estate to his widow Shahjadi, and on 
her death nr failure to adopt a son to him he 
gave a full estate to Sri Raj Kunwar. A 
reversioner sued Thakurain Sri Raj Kunwar 
and her donees for a declaration that the 
alienation would not bind him on the 
death of Thakurain Sri Raj Kunwar. The 
defence was that Thakurain Sri Raj Kunwar 
was full owner of J the property in suit. 
This was a case of intestacy so far as the 
surrender of the life-estate by Thakurain Sri 
Raj Kunwar in favour of her father in-law 
was concerned. In these circumstances it 
was held that surrender by Thakurain Sri 
Kunwar of her life-estate was invalid. 

This case has to my mind no possible 
bearing on the plea raised by the plaintiffs 
in the present suits. In a case of intestacy 
the law thrusts upon the heir an estate 
whether he likes to take it or not. This is 
in all systems of law. In the case of succes- 
sion under a will the heir takes the property 
under the bounty of another; and he can if 
he likes refuse to take the bounty and then 
the property goes to the next person indi- 
cated by the testator in his will or to the heir- 
at-law, (see Ameer Ah's Muhammadan Law, 
Vol. 1, pages 641 and 645). 

In Peacock v. Eastland (23) Lord Romily,M, 
B., in the course of his judgment delivered 
himself thus: 

“The real question seems to me to be this. 
Whether by grant at common law any man can 
confer upon another, against his will and without his 
consent any estate whatever in any property ” 

“In the case of Thompson v. Leach (24) it was 
expressly held that the estate surrendered did not pass 
to the surrenderee unleas he accepted it. The only 
difference that existed between the Judges was this, 
that Ventris, J., admitting the principle, thought that 

(23) (1870) 10 Bq, 17; 39 L. J. Oh. 534; 22 L, T. 706; 
11 W.R.856. 

(24; 2 Vent. 198. 



676 M0HiMM4D AZi&i V. MOHAMMAD 0AADAT ALT. 136 I. 0. 


in tlie absence of evidence acceptance must be implied 
because it must bo supposed to be for the benefit of 
the surrenderee to accept and that therefore his assent 
must be implied ” 

Lord Tenterden ia Townsmv. Tiekell (25) 
said; 

^‘The law certainly is not so absurd as to force a 
man to take an estate against his will. Prima facie 
every estate, whether given by will or otherwise, ia 
supposed to be beneficial to the party to whom it is so 
given. Of that however ho is the best Judge, and if 
it turn out that the party to whom the gift ia made 
does not consider it beneficial, the law will certainly 
by some mode or other allow him to renounce or refuse 
the gift.” 

Rani Nasim Sahri had a life estate under 
the terms of the will of her husband Raja 
Mohammad Siddique Khan but the moment 
she surrendered that life estate it ceased to 
exist. The effect of disclaimer is clearly 
stated in Sheppard’s Touchstone at page 285 
where it is stated: 

“The law prasumes that overy grant is for the 
benefit of the grantee and therefore till the contrary 
is shown supposes an agreement to the grant. From 
the moment there is evidence of disagreement, then in 
construction of law the grant ia void ah initio as if no 
grant had been made.” 

Thus the effect of Rani Nasim Sahri’s 
disclaimer of the life estate granted to her 
under the terms of her husband’s will was 
to make thefirrait of her void ab initio see 
Townson v. Tiekell (25). The same proposi- 
tion is propounded at length in Jarman’s 
Treatise on Wills, Vol, 1, page 556 and also 
at pages 7 18 and 711^. The same rule is laid 
down in Lord Hahbury's Laws of England, 
Vol. 28, page 5^19, para. 1174, where it is said: 

“The donee need not accept the gift, but unless by 
the will the duty of doing some act to show his 
election is put upon him, his acceptance of the gift is 
presumed and the property vests in him unless and 
until he disclaims,^’ 

and in para. 1175 of the same volume this 
eminent authority lays down as follows: 

“A disclaimer puts a donee, as regards his liabilities, 
burdens, and rights, in the same position as if no gift 
had been made to him, but it doec not necessarily 
render the gift void in regard to all persons and for all 
purposes, as for example, where the donee is a 
trustee.” 

As regard the effect of a disclaimer of a 
life interest L ^rd Halsbury, in pen. Il88 
of the same volume, lays down that the effect 
of failure of a prior life-interest, or other 
particular interest through revocation by 
codicil, disclaimer, forfeiture or lapse, is to 
accelerate the subsequent interests which are 
limited to take effect on the regular 
determination of that prior interest; 

“The Court construes gifts of such interests as 
intended to take effect on the failure or determination 
of the prior interest in any manner. This rule applies 
both to real and to personal estate.” , 

The principle of English law enunciated 
above is also to be found in Muhammadan 

25) (1819) 3 B. & Aid. 31; 22 R. R. 291. 


law. In the well-known work on Muham- 
madan Law by Mr. Ameer All (Vol. 1, 
patre 614) it is eaid that 

“the validity of a wasiyat is submitted to another 
formality namely the implied or express acceptance of 
the wasiyat by the legatees.” . i i j 

According to theHanafi Law which binds 
the parties of the present suits a legatee 
does not enter upon the possession of 
bequeathed property without acceptance; 
see Ameer Ali’s Muhammadan Law, Vol. 1, 
pages 645 and 646 If he were to reject the 
bequest, it would be cancelled. In the 
present case Rani Nasim Sahri never at any 
time after the death of Raja Mohammad 
Siddique Khan expressed her acceptance 
of the life-estate conferred upon her by her 
husband, and the possession of the estate 
was with the Court of Wards, and by her 
deed of relinquishment dated 29th May 1908, 
(Ex. A 56, page 1053) she exoressly renoun- 
ced all rights accruing to her under the 
will. The original of Er A 56 was filed in 
the interpleader suit and was taken away 
by Ohhote Khan. D. W. No. 16, who deposes 
before me that he sent it to the Court of 
Wards’ cffice, but in fact no entry of this 
document is to be found in the register in 
which all such documents were noted: see 
the evidence of P. W. No. l9, pages 125 and 
126. On 13th April 192J, defendant No. 1 
applied to this Court that the District 
Registrar of Gonda might be directed to 
supply this copy Ex A 56. from the copy of 
the deed in the registration fflBce. No objec- 
tion was raised on behalf of the plaintiffs by 
their learned Counsel Mr. Naimullah who 
appeared on that date and the application 
was therefore granted by me on 15th April 
1929 as I was satisfied that the original of 
Ex, A-56 had somehow got lost either 
through the carelessness or dishonesty of 
Chhote Khan or of someone else. The 
execution of the deed of relinquishment by 
Rani Nasim Sahri was proved by the 
evidence of Mansur Ali Khan D W No. 12, 
who was a marginal witness to this deed. 
By this deed of relinquishment Rani Nasim 
Sahri divested herself both under 
Muhammadan Law as well as under English 
Law of all her rights and privileges under 
the terms of the will of her husband Raja 
Mohammad Siddique Khau and I therefore 
hold that the contention urged on behalf of 
the plaintiffs by their learned Counsel that 
Rani Nasim Sahri’s life estate was in* 
destruclible is not proved to be well 
founded. 

The view that I am taking of the legal 
effect of Rani Nasim Sahri’s disclaimer of 
the life -estate conferred upon her hy her 
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husband's will, a copy of which is Ex. A-56, 
page 1053, is supported by the judgment 
of their Lordships of the Privy < ouncil 
reported as Ajudhia Bakhsh v. Rukmin 
Kunwar In this case it was held that 
the gift in remainder expectant upon the 
termination of a life-estate was accelerated 
and not destroyed by reason of the gift of 
the life^estate being void, and their Lord- 
ships of the Privy Council quoted with 
approval the principle laid down by Turner, 
L. J., in the case of Lainson v. Lainson (27). 
In Lainaon y, Lainson (27) the facts were 
that a testator by his will gave his real aud 
personal estate to trustees and directed 
them, subject to certain payments thereout, 
to pay the rents to his son John Lainson 
for life, and from and after the decease of 
his son he gave the estate to his first and 
other sons in tail male. By a third codicil 
the testator revoked the bequest in favour 
of his son and in lieu of it he gave him an 
annuity but he did not by that or by another 
codicil dispose of the rents of the estate 
during the life-time of John Lainson, his 
son. The question was whether this 
created an intestacy or an acceleration of 
the estate to the son of John Lainson. The 
Master of the Roll®, Sir John Romilly, was 
of opinion that this was an acceleration of 
the estate to the son and not an iate»tacy 
and that the expression ‘ from and after 
John Lunson'' meant “from and after the 
determinalim of his estate by death or 
ot;herwi8e,“ and that in deciding thus he 
was fulfilling the intention of the testator. 
This decision of the Master of the Rolls was 
affirmed by the Lords Justices on lOlh 
November 1854 in Lainson v Lainson (<?8) 
who held that the words ‘from and imme Jia- 
tely after his decease” following a lioiitaiion 
for life in general point out the order of limi- 
tation merely and that where therefore the 
testator revoked a limitation for life which 
was followed by those words introducing 
subsequent limitation, the remainders were 
accelerated. The decision of the Master of the 
Rolls to the effect that the codicils operated 
as an acceleration of the estate of the 
grandson and did not create an intestacy 
was upheld. Turner, L. J., was of 
opinion that it made no difference whether 
the previous estate was removed by death 
or by revocation, and Kaight••B^uc^ L. J , 

(28) 10 0.482: 11 I. A. 1; 4 Sar. 497; Slad.Jur. 163 
(P. 0.). 

(27) 1854) 5 De. G. M. & G. 754; 24 L. J. Gh 46; 1 
Jur. (N. s.) 49; 3 W. R. 31; 3 Eq.43. 

(28; (1854) 43 E. R. 1063; 18 Beav. 7; 23 L. J. Oh 

170; 17 Jur. 1044; 2 W. R. 82; 104 R, R. 350. 


held that the testator's real meaning wm 
that the previous life-estate given to his 
son should be abolished in favour of those 
who had come after, subject only to the 
express provision made by the codicil for 
his son’s benefit. 

In Mallot V. Wilson (29) Byrne, J., quot- 
ed with approval a passage from Mr* 
Preston's seventh edition of Sheppard’s 
Touchstone at p. 285 which runs as 
follows; 

“The law presumed that every grant etc., is for 
the benefit of the grantee etc, and therefore till the 
contrary is shown supposes on agreement to the grant. 
From the moment there is evidence of disagreement 
then in construction of law the grant is void ab initio 
as if no grant had been made, and in intendment of 
law the freehold never passed from the grantor,” 
and the learned Judge explained this 
passage by saying: 

‘‘The true meaning is that not in regard to all 
persons and for all purposes is the case to be treated 
as though the legal estate had never passed, but that 
as regards the trustee of the person to wliom the grant 
was made, he is, in respect of his liabilities, his 
burdens and his rights, in exactly the same position 
as though no conveyance had ever been made to 
him ” 

In ^'coit V Scott (3j), Warring', on, J, 

held that 

“there is no question that as a general rule the effect 
of a disclaimer or other <lostructiou of the particular 
estate is to accelerate the estate in remainder.” 

In Fraur v. Young (3i) was held 
that the refusal of the plaintiff to receive 
the trust income could not be treated on the 
footing of a disclaimer of the legacy, and 
that, as neither the trustees nor ihe residu- 
ary legatees had changed their position on 
the faith of that refusal of the plaintiff it 
could be retracted so far as future income 
was concerned. 

Not only have their L:)rdship 0 of the 
Privy Oouncil applied the English Law 
on the subject of disclaimer and consequent 
acceleration of subsequent estate to cases 
coming up for decision before them from 
India but they have also had no hesitation 
in applying the doctrine of Oourt of Equity 
in Eagland relating to the execution of 
powers of appointment to documents ex- 
ecuted by Indians in India. In I ajendra 
Prasad Bose v Gop'xl Prasad Sen (32), deci- 
ded as recently as ^6th June, i9L0, their 

(29)(IS03) 2 Ch. D.494;72L. J. Cli. 664; 89 L. T. 
592 

"(30) (1911) 2 Ch D.371;80 L. J. Ch. 730; 105 L. T. 
577. 

(31) J913) 1 Ch. 272; 82 L. J. Ch. 171; 108 L. T. 292; 
57 S.J. 265; 29 I,.T. 224. 

(.32) 127 Imi. Cas.TlS; A.l. R 1930 P. C. 21?; 57 I. A. 
29(1; 10 Pat. 187; .32 bom. L R. 1588; (19:!0) A. L. J. 
1184; 11 P. L. T 587; 32 L. W, .321; liicl, Rul (1930) 
P.C. 359;52 0. L.J.287;310. W. N. 1161; 59M.L. 
J, 615; (1931) M. W. N. 189; 7 0. W. N, 1062 (P. 0,;. 
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Lordships of the Privy Council delivered 
themselves of the followiDg pronounce- 
ment: 

“It 10 welUestablifihed law in England that when a 
power ia given to bo executed with the consent of a 
person and that person died before the power is 
executed, the power comes to an end. Their Lord- 
ships see no reason why, subject to what they have 
saia, the ordinary rule as to construction of powers 
which prevails in England should not be applicable 
to the construction of an anumatipatra executed in 
India. Their Lordships are fortified in their view by 
the observations of the Board in the case of Amrito- 
lal Dutt V. Sumomoye Dasi (33).” 

Similarly in Bhaya Rabidat Singh 
V. Maharani Indra Kunwar (22), their 
Lordships considered the contention 
of Mr, Arathoon, Oounsel for the appellants 
that the analo^y'presented by the doctrine 
of Courts of Equity in England relating to 
the execution of powers of appointment 
might be applied to his client’s case, and 
their Lordships held that even in that case 
the adoption would have been valid. 

In Bai Mttivahoo v. Bai Mamoo Bai (34) 
their Lordships of the Privy Council while 
deprecating the general application of the 
English Law of powers of appointment to 
Hindu wills still held on the analogy furn- 
ished by the power of adoption that a Hindu 
testator could, by his will, legally authorize 
hie daughter to give the absolute estate by 
her will to such persons as were actually 
or in contemplation of law in existence at 
the time of the testator’s death. 

It would thus appear that the contention 
so vehemently urged by Mr, Jackson the 
learned Counsel for the plaintiffs that 
authority to adopt conferred by Raja 
Mohammad Siddiquo Khan on his widow 
must not be looked upon as a power of 
appointment as understood in English Law 
is unsound, and that the late Misra, J., had 
the weighty authority of the Judicial 
Committee when in diecuesiug the 
power of adoption given by Raja 
Mohammad Siddique Khan’s will he 
referred in his judgment (Ex. A- 6 at pages 
428 to 432) to Parwell on Powers and cited 
English cases in the course of his reason- 
ing on this question of adoption. 

In my opinion for the reasons given 
above Rani Nasim Sahri by her deed of 
surrender not only disclaimed her life- 
estate but also gave up the power to adopt 
a eon to her husband conferred upon her 
by the will (Ex. 60, page 211). The result 
of her deed of relinquishment was not only 
to destroy her own life- estate but also to 

996; 27 I. A, 128; 7 Sar, 633; 4 0. W. N. 

709; 24 I, A. 93; 7 Sar, 146 (P. 0.). 


(33) 27 0. 
549 (P. 0.). 

(34) 21 B. 


take away her authority or right to adopt 
a son. 

In Carson’s Real Property Statutes (Edn. 

3 by Mr. W. H. Law. 1927) para. 165 (at 
page. 750) runs as follows: 

“A person to whom any power, whether coupled 
with an interest or not, is given may by deed 
release or contract not to exercise the power.” 

Lhe next paragraph is to the effect that 

“a person to whom any power whether coupled 
with an interest or not, is given may by deed dis- 
claim power, and after disclaimer shall not be 
capable of exercising or joining in the exercise of 
the power. On such disclaimer, the power may be 
exercised by the other persen or persons or the 
survivor or survivors of the other person to whom 
the power is given unless the contrarjr is expressed, 
in the instrument creating the power. 

These principles of English Lav have a 
peculiar appropriateness to the provisions 
of the will of Raja Mohammad Siddique 
Khan. Rani Nasim Sahri as a donee was 
fully justified in law in refusing the life- 
estate as well as the power to adopt, and 
therefore her estate by reason of disclaimer 
was lost, and the estate of Rani Saltanat 
Begam the second widow was accelerated. 
In the interpleader suit and in the appeal 
from the decree passed in that interpleader 
suit Rani Nasim Sahri never set up any 
rights under the will of her husband (Ex. 
50 page 211^; she only claimed her dower 
debt in both Courts: she never retracted 
the deed of relinquishment (Ex. A-56, page 
1053). Exhibit 25, p. 344 merely set forth 
the claim made on behalf of Rani Nasim 
Sahri by her agent that in case Rani 
Saltanat Begam is not found to be entitled 
to get the property in dispute under the 
will of Raja Muhammad Siddique Khan 
and under the deed of release executed by 
her, then she Rani Nasim Sahri, if her deed 
of release is held to be void by the Court 
may be given the property in suit if found 
entitled to it under the terms of her hus- 
band’s will. This does not amount to 
any repudiation or retraction of her deed of 
surrender. 

The terms of the will of Raja Mohamman 
Siddique Khan make no distinctiod 
between his four Ranis as regards the 
forfeiture in consequence of the remarriage 
of his widows. This forfeiture clause 
contained in cL 10 of the will is very clear 
and definite, and is to the effect that 

‘‘should any of my Ranis after my death ro-marry, 
then she will not be entitled to take advantage of, 
or benefit by, any of the provisions of this will of 
mine.” 

It is contended on behalf of the plaint- 
iff that this forfeiture clause does not 
apply to Rani Nasim Sahri. Except the 
bare assertion of the learned Oounsel for 



1933 MOHAMMAD AZIM 

the plaiutifis I have not been referred to 
any provisions in this will of Raja Moham* 
mad Biddique Khan which would go to 
show that when the Raja used the words 
“should any of my Ranis remarry” he did 
not include Rani Nasim Sahri amongst his 
Ranis and did not intend that the forfei- 
ture clause should apply to her. As a 
matter of fact Rani Nasim Sahri being the 
Raja's most favourite wife, any act of 
faithlessness to his memory committed by 
her marrying again another man would 
have aroused his bitterest ire, and she 
would have been the first to be deprived of 
all benefits under his will, could he have 
foreseen the shadow of coming events. 
There is to my mind absolutely no force in 
the contention of the plaintiffs that this 
forfeiture clause in the will did not apply 
to_ Rani Nasim Sahri. On her remarriage 
with Nawab Hamid Husain Khan Rani 
Nasim Sahri ceased to be widow of Raja 
Mohammad Siddique Khan and forfeited 
her life-estate and the power to adopt a 
son and all other rights conferred upon 
her by the Raja’s will. 

It has been further argued on behalf of the 
plaintiffs that s. 135 (old s, 121), Succession 
Act, which provides for conditional be- 
quests has not been made applicable to 
talukdara under s. 19, Act I of 1*69. Under 
BS. 2e and 31, Transfer of Property Act, a 
conditional bequest by a deed operating 
inter vivos is held to be valid. Sections 
28 and 32, Transfer of Property Act, corres- 
pond with old s>. 118 and 182 of the old 
Succession Act. They embody principles of 
general law and these principles have been 
made applicable to talukdars. In Ahmad 
Azim V. Safi J an (35), in which both par- 
ties were Sunni Muhammadans as in the 
present suits it was held by the Hon’ble 
Chief Judge and the late Misra, J., that a 
condition defeating the absolute estate on 
the happening of a particular contingency 
was not unknown to law and even recog- 
nised as valid both under English and 
Indian Law. The same principle was au- 
thoritatively laid down by their Lordships 
ofthe Privy Council in the ease of Hindu 
in Kristoromoney Dosaet v. Maharaja Baha- 
door (2l), in which it was held that a Hindu 
could not create an estate of inheritance 
unknown to the Hindu Law but that he 
might create an absolute estate subject to 
be defeated by a subsequent event pro- 
vided first, that the event must happen if 

(3^97 Ind. Oa 8.897;A.I.S. 1926 Oudh 561; 3 0. 
W.N.llOSup. 
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at all immediately on the close of a life in 
being at the time of the gift; and further 
that the gift over must be in favour of 
somebody in existence at the time of the 
gift: see also Sreemulty Siriheemoney Doasey 
V. DembundooMulliek {^6). In 95 Ind. Oas, 
113 Wahibunniaaa v. Mushrai Husain (37), it 
was held that among Bhia Muhammadans 
the creation of life-estate was perfectly 
valid and under Hindu Law an estate given 
to a particular individual may be defeasible 
on the happening of a particular event and 
that the provisions of the Transfer of Prop- 
erty Act and the Succession Act would 
apply to a Muhammadan talukdar unless 
there was anything in the Oudh Estates 
Act or in Muhammadan Law to the con- 
trary. 

It was held by their Lordships of the 
Privy C ouncil in Amjad Khan v. Aahraf 
Khan (38) that a Sunni Muhammadan could 
validly make a gift of a life-estate together 
with a a power to alienate a third part. 
The view so ably propounded by the pre- 
sent Hon’ble Chief Judge in his judgment 
reported as Amjad Khan v. Aahraf Khan 
(39), found favour with their Lordships 
of the Privy Council and it is now settled 
law that a Sunni Muhammadan like a Shia 
Muhammadan could also validly create a 
life- estate by the terms of his will if be 
be so minded. 

Mr. Ameer All in bis standard work on 
Muhammadan Law, Vol. I, page 646 points 
out that 

“the Muhammadan Law distinatly recognizes per- 
petuities. 8o long as commencement is made in tlio 
case of a settlement or device, with a life in boing, it 
is not necessary that the person who takes the re- 
mainder should be in existence.” 

The creation of a life-estate in favour of 
Rani Nasim Sahri by the will of Raja 
Muhammad Siddique Khan (Bx. SO, page 
211) was, therefore, valid in law and her 
disclaimer of that life-estate was also good 
in law. The contention on the part of the 
plaintiffs that Rani Nasim Sahri retracted 
her disclaimer is neither sound in law 
nor based on facte. A gift once unequi- 
vocally disclaimed cannot afterwards be 
claimed: see Preston’s Edition of Shep- 
pard’s Touchstone, pages lU and 285, and 

(36) 9 M. I. A. 123; 1 Sar. P. 0. J. 837; 19 E. R. 
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(37) 95 Ind. Cas. 113; 3 O. W. N. 434; 13 O. L. J. 
278. 

( 38 ) 116Ind.Ca8.405;A.I. R. 1929 P. 0. 149; 56 1, 
A. 213; 4 Luck. 305; 33 0. W. N. 753; 3l Bom. L. R. 
809; (1929) A. L. J. 571; 30 L. W. 91; 87 M. L. J. 439 
(P. O.). 

(39) 87 Ind. Oas. 445; A. I. R. 1925 Oudh 588; 28 
0. 0. 265. 
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Halsbnry^B Laws of England, Vol. I page 
601. Moreorer there was in fact no retrac- 
tion of her disclaimer by Rani Nasim Sahri. 
Exhibit 93, page 344, dees not support that 
contention of the plaintiffs which I there- 
fore reject as frivolous. 

It was further contended on behalf of 
the plaintiffs that the condition in res- 
traint of marraige embodied in cl. 10 of 
the Raja’s will was purely in terrorem and 
was therefore void. The English doctrine 
of “in terrorem" has no applicability to the 
facts of this ca^e and to the clause of the 
will of Raja Mohammad Siddique Khan 
Conditions made ‘ in terrorem" are mere 
idle threats to induce the donee to comply 
with the condition, but not to affect the 
bequest unless the testator shows that his 
intention was not merely to threaten or 
enjoin the donee by the condition but to 
make a different disposition of the subject 
of the gift in the event of noncompliance 
with the condition: see Halsbury’s Laws 
of England, Vol. 28, page 588, para 1172. 

Mr. Jarman in his standard treatise on 
Wills, has stated the rule of Civil Law in 
England as follows : 

“All conditions in wills restraining marriage whe- 
ther precedent or subsequent, whether there was any 
gift over or not, and however qualified were absolu- 


tely void but this doctrine did not apply to 

widows A condition that a widow shall 


not marry is not unlawful:” see Jarman on Wills, 
Vol. II, pages 1525 and 1526 

In Barton v. Barton (40;, it was held that 
a gift by a testator to his widow on con- 
dition of her not marrying again was good 
and the same has been extended to a gift to 
a married woman by a testator who was not 
her husband: see Newton v, Marsdea {i\). 

It was held by Christian, L. J., in Daddy 
V. Gresham (42) that ‘ the in terrorem 
doctrine did not apply to a devise of real 
estate.” 

This contention of the plaintiffs that the 
Raja's prohibition to his widows to remarry 
was a mere icls threat and void in law is 
also proved to be without auy force. The 
Raja was absolutely in deadly earnest 
when he prohibited bi^ widows to remarry 
on pain of forfeiting all their rights under 
the will. As Mr. Jarman points out: — 

“It seems clear that as a general rule a clause of 
cessor or forfeiture is good and takes effset on the 
happening of the event provided for even if there is 
no gift over;” 

(8ee Jarman on Willp, Vol. 26, page 1442.) 

It is true that the distinction betveen 
real ardpeisorsl property which rre 7 ail 0 

(40) 2Ves.308. 

(41) (1862; 2J. c%H.356;31 L. J. Oh. 690; 8 Jur. 
(N. s.) 1034; 6 L. T. 155; 10 W. R. 438. 

(42) (1894) 2 I. R. 442. 
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in Bogland does not exist in India, but 
the principle enunciated in Jull v. Jacobs 
(43) is applicable t) the present case. 
Mallins, V. 0. ia that case laid down the law 
in the following words; — 

“A gift to A for life and from and after tha 
decease of A to B,C and D or anybody else, means 
from and after the determination of the estate and 
whether the estate is determined by revocation or by 
death or by the incapacity of the devisee to take, 
or by any other circumstance the life-estate being out 
of the way, the remainder takes effect, having only 
been postponed in order that the life estate may be 
given to A. Lainson v. Lainson (27) was aflirmod by 
those two eminent Judges Lords Justices Knight, 
Brnce and Turner and affirmed on the broadest princi- 
ples. And therefore, without going further it is suffi- 
cient to say that that case based as it is upon the autho- 
rities from the earliest periods downwards decides the 
oint which I have now to decide, that the life-estate 
eing out of the way as it ia here by the incapacity 
of the tenant for life the remainder takes effect as if 
there had been no life-estate.” 

I quote these golden words merely to 
show their applicability to the facts and 
circumstances connected with the will of 
Raja Mohammad Siddique Khan. As in 
that case so in this, the effect of the destruc- 
tion of the life estate of Rani Nasim Sabri 
by her disclaimer was to accelerate the 
remainder and the Naupara estate vested 
immediately in Rani Saltanat Begam on 
the disclaimer of Rani Nasim Sahri. 
Rani Saltanat Begam’s power to adopt a 
a son was also accelerated and, therefore, 
she could validly adopt Raja Saadat Ali 
Khan in May, 1908. It follows from what 
I have said above that the adoption of 
defendant No. 1, Raja Saadat Ali Khan by 
Rani Saltanat Begam was valid in law and 
it was also in conformity with the will of 
Raja Mohammad Siddique Khan. (Exhibit 
5U page 211.) I therefore decide Issue No, 
5 (a) in favour of defendant. No, 1 and 
against the plaintiffs. After discussing 
certain issues, the learned Judge proceeded 
with Issue No. 7 as follows. 

I3sue No 7 runs as folio ws:-- 
“To what extent is the will of the late Raja Moham- 
mad Siddique Khan invalid in law; 

This issue is distinct irom Issue No.16 which 
has been framed upon the basis of the 
contentions raised by Rani Kamar Zamani 
Begam original defendant No. 3 in the 
suit No. 11 of 1998, The present Issue No.. 7 
is limited to the contention of the plaintiffs 
that as Raja Mohammad Siddique Khan 
did not confer a life-estate upon Rani 
Saltanat Begam, so the latter could not 
exercise the power to adopt a son to her 
late husband as she had not been given a 
life-estate. There is to my mind no force 

(43) (1876) 3 Ch, D. 703; 35 U T. 153; 24 W. R. 
947. 
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ia this argument on behalf of the plaintifip. 
It is only in case of intestacy that the enjoy- 
ment of a life-estate by a widow is inevitable 
before sh e oan exercise the power to adopt 
a son. Section 29, Act I of 1869, authorizes 
ektalukdar to give the power to any widow 
of his to make an adoption. 8he need not 
necessarily be a widow in posaeRsion of a 
life-estate. The phrase ‘‘for the purposes 
of this Act” occurring in s. 29, Act I of 
1869, is not per force restricted to mean 
“for the purpose of intefitacy” as contended 
for by the plaintiffs. It seems to me that 
Eaja Mohammad Siddique Khan was not 
violating the provisions of s 29, Act I of 
1869 when he conferred upon his three 
widows Rani Saltanat Begam, Rani Lhampa 
and Rani Dilafza the power to make an 
adoption without giving each of them a 
life-estate. The plaintiffs in para. 10 (c) 
of their plaint in Suit No. ll of 1928 declar 
ed that Raja Mohammad Siddique in his 
will prescribed “a course of devolution un- 
known to Act I of 1869.” I confess it is 
difficult to follow the train of reasoning of 
the plaintiffs andcf their legal advisers on 
this point. So far as Rani Nasim Sabri 
is concerned the plaintiffs themselves 
admit that the will of Raja Mohammad 
Siddique Khan i^ valid and they further 
admit that if Rani Nasim Sahri had her- 
self adopted a son within two years of her 
husband’s death, then that sou would have 
succeeded to the Nan para Estate as an 
absolute owner and would have excluded 
the plaintiffs. The argumentof the plaintiff 
BO far as I have been able to grasp it, 
appears to be thst as Rari Sdtanat 
Begam was not given a life-estate by her 
husband the latter was also incompetent 
to give Rani Saltanat Begam the power 
to make an adoption. For this proposition 
the plaintiffs have adduced no authority. 
The provisions of e. 29, Act 1 of 1869 do 
not justify them in raising this contention. 
The rule against perpetuity has not been 
infringed by the Raja's v.^ili. The adopted 
son is by a fiction of law considered to have 
been in existence at the time of the death 
of the testator: see Jutteendramohan Tagore 
V. Ganendramohan Tagore (19) and Mata 
Prasad's case (20). 

Tne plaintiffs have also contended that 
the gift to the adopted soni^ void under 
the terms of the will and that the will itself 
ia void in law. According to the plaintiffs 
a talukdar cannot give his property to an 
adopted son because he is not a persona 
designata, i. e , a person who can be found 
out with certainty. The answer of the 
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defendants to this contention is that even 
if the grant to an adopted son be presumed 
to be void yet if the authority to adopt had 
been validly conferred and validly executed 
(if Rani Saltanat Begam did really make 
an adoption as desired by the testator) it 
was immaterial to consider the question 
whether the gift of the estate to the adopted 
eon was valid or invalid, because in any 
event the adopted son would succeed even 
on intestacy as he would be a nearer heir 
than th« plaintiffs under Act 1 of 1869, even 
if 1 were to assume plaiatiff No I to be the 
nearest collateral of Raja Mohammad 
Siddique Khan. In that event it would be 
no concern of the plaintiffs whether the 
estate conferred on the adopted son by 
the Raja's will would be good or bad in 
law. The authority /or this proposition is 
to be found in the case of Rabidat 
Singh v. Maharani Indar Kunwar (22) 

Ic is also pointed out on behalf of the 
defendants that the testator had laid a 
definite scheme for ascertaining the boy 
to be adopted and when that boy 
to be adopted he was an ascertained 
person (persona designata). A gift 
inter vivos cannot V)e made in favour 
of a person not in existence on the date 
of the death of the testator, but there is 
an exception in the case of a son to be 
born or a son to be adopted: see Tagore 
case (i9 . 8.ectionB IL and 12, Act I of 1869 
clearly )ay down that subject to the rule 
of perpetuity a person woo is to get an 
estate on the happening of a particular 
contingency may be ascertained for the 
first lime when tha" contingency occurs 
an i he need not b3 in existence on the 
death of the testator This rule of English 
law has been extended to Oudh talukdars. 
A gif’" to the adopted son is good also 
under Muhammadan Law; see Ameer Ali’s 
M'lhainmadan Law Vol. 1, pa^ja 646, I 
toerefore decide I-sue No. 7 ia favour of 
defendant No. I and against the plaintiffs 
and hold that the provisions in the will 
giving an estate to the adopted sou are 
perfectly valid and the contention of the 
plaiatiff-J that the adopting mother must 
be in the enjoyment of hor life estate before 
she c^n exercise her power to make an 
a ioption c ;nf»^rre l upon her by the terms 
of her husbaiida will is not legally sound. 

Issue N 8 relates to limiialion and is as 
folio vh: — 

‘Os th'3 claiin of plaintiffs in Suit No. 11 within 
limitation.’’ 

T ; 3 question of liaaitation can only be 
arguei on the assumption that the question 
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of pedigree and the question of adoption em- 
bodied in leauea No. 1 and 5 (a) are decided 
in favour of the plaintiffs. As I have decid- 
ed both these issues against the plaintiffs, 
it is really a work of supererogation on my 
part to decide this issue. But as parties 
and their Counsel desire that I should decide 
all the issues framed in these two suits, I 
proceed in defence to their wishes to give 
my finding on this question of limitation. 
The plaintiffs’ case on this point as set forth 
in their plaint in Suit No. 11 is that the 
life-estate of the property in suit vested in 
Rani Nasim Sahri to the exclusion of 
her four other co-widows and the 
absolute estate vested in the plaintiffs at 
the time of the death of the testator 
Raja Mohammad Siddique Khan, see 
para. 11 of the plaint. The plaintiffs in 
para. 17 of their plaint in Suit No. ll allege 
that their cause of action for this suit arose 
in January 1917 “when the estate fell into 
possession by reason of the death of Rani 
Nasim Sahri.” Thus it is clear from the 
plaintiffs’ own plaint that Art. 140, Sch. 
1, Limitation Act was to be applied to the 
case. The primary question to be decided 
therefore is; ‘‘When did the Nanpara 
estate fall into possession?” 

Before an answer can be given to this 
question it is necessary to decide the 
question of forfeiture embodied.in Issue No. 
13 and the question of disclaimer in Issue 
No. 15. If Rani Nasim Sahri forfeited her 
life-estate by reason of the forfeiture clause 
in the will of her husband by her 
re-marriage on 9th May 1908 andiby reason 
of her executing the deed of surrender dated 
28th May 1908, then the estate fell into 
possession on the date of her incurring the 
forfeiture and making her disclaimer. The 
plaintiffs allege that plaintiff No. 1, 
Mohammad Azim Khan, had a vested interest 
in the Nanpara Estate from the death of 
Raja Mohammad Siddique Khan subject to 
the life-estate of Rani Nasim Sahri. If the 
adoption of defendant No. 1 by Rani 
Saltanat Begam be deemed to be void for 
the purposes of deciding this issue of limita- 
tion then the remainder would not vest in 
him but it must vest in someone and that 
someone could only be the heir-at-law, that 
is to say, plaintiff No. 1 who ex hypotheai is 
deemed to be the nearest collateral of Raja 
Mohammad Siddique Khan . If the adoption 
of defendant No. 1 be found to be good in 
law and made in conformity with the terms 
of the will of Raja Mohammad Siddique 
Khan then in that event defendant No. 1 
would be the heir-at-law to the exclusion of 


all the plaintiffs whether the disposal of the 
remainder by the terms of the Baja’s will in 
favour of the adopted son be held to be good 
or bad in law. 

According to the plaintiffs the estate 
vested in them from the time of the death 
of Raja Mohammad Siddique Khan because 
the creation of the remainder was bad by 
reason of the fact that the adoption was void. 
Plaintiffs however contend that limitation 
only began to run against them from the 
date of the death of Rani Nasim Sahri. If 
however the life-tenant Rani Nasim Sahri 
passed out then limitation must count from 
the time that she disclaimed the estate or 
from the time that she forfeited the estate 
by her remarriage. The learned Oounsel for 
defendant No. 1 Raja Saadat Ali Khan has 
cited Fearn on Contingent Remainder, Vol. 
1, page 363 for the exposition of the mean- 
ing of the terms "remainderman” and 
“reversion” and has applied this English 
authority to the facts of this case. He has 
also relied upon Jarman on Wills, Yol. 1, 
page 704 in support of the contention that 
if there was no valid adoption the reversion- 
ary interest fell into possession on the death 
of Raja Mohammad Siddique Khan and that 
if plaintiff No. 1, Mohammad Azim Khan, 
be held to be the heir-at-law then his suit 
was obviously barred by limitation. 

Plaintiffs allege that all the widows with 
the sole exeception of Rani Nasim Sahri, 
forfeited their estate by reason of remarriage. 
By the expression “falls into possession” is 
meant the time when a reversioner or a 
remainderman becomes entitled to the 
actual possession of the estate. In the 
present case, as I have held that Rani Nasim 
Sahri forfeited her life-estate by reason of 
her remarriage and her disclaimer, the 
reversioner plaintiff No. 1 became entitled 
to possession from May 1908, and as the 
present Suit No 11 was filed in November 
19^8 it is obviously time-barred, not having 
been filed within 12 years of 1908. For the 
reason given above I hold that applying Art. 
140, Limitation Act, to the facts of this case, 
thel plaintiffs’ Suit No. 11 is time-barred. 
Article 140 is the article of the Limitation 
Act which the plaintiffs themselves would 
like to apply to their case as is clear from 
their own plaint. 

Under Art. 143, Limitation Act, also the 
plaintiffs’ suit stands barred. This article 
would apply equally in the case of dis- 
claimer or forfeiture. In the present Suit 
No. ll there is the forfeiture and disclaimer 
of her life-estate by ^ni Nasim Bahri. In 
bis oral pleadings (page 6 of the Court* 
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proceedings) Mr, Sen the learned Counsel 
for the plaintiffs urged that plaintiff No. 1. 
Mohammad A.zim Khan could waive his 
rights under the clause of forfeiture in the 
will till the determination of the life- estate 
of Rani Nasim Safari. This contention of 
bis may hold good in English Law, but Art. 
143, Limitation Act, does not confer any such 
right of waiver on the reversioner entitled to 
succeed on the date when the forfeiture or 
disclaimer took place. The Nanpara Estate 
fell into possession of plaintiff No. 1, 
Mohammad Azim Khan immediately the 
forfeiture took place in May li)08, and the 
present suit is therefore clearly time barred 
also under Art. 143, Limitation Act. It has 
also been pointed out by the learned 
Counsel for defendant No 1 Raja Saadat 
Ali Khan, that as a matter of fact there was 
no waiver of their rights by plaintiffs and 
their fathers. In this connexion a reference 
may be made to the sale- deed of 20th 
January li)l3 (Ex. A-19, page 602) in favour 
of Nazar Ahmad Khan by Abdul Aziz 
father of plaintiff No. 1 at a time when 
Rani Nasim Sahri was alive, as also 
to the statement in this sale deed to the 
effect that Nazar Ahmad Khan should file a 
suit immediately and obtain possession at 
once of the Nanpara Estate, There is also 
the evidence of P. W. No. 7 Nawab Ali 
Khan at page 46 line 18 who deposes that 
plaintiffs never waived their rights to the 
Nanpara Estate during the life-time of Rani 
Nasim Safari. There is thus no question of 
any waiver, there was in fact no waiver on 
the part of the plaintiffs as wrongly alleged 
by their learned Counsel Mr. Sen, 

Even under Art. 144, Limitation Act, 
plaintiffs’ Suit No. 11 is also time- barred. 
Article, 144 is a residuary article and will be 
applied only if no other article is deemed to 
be applicable to the facts of the case. Raja 
Mohammad Siddique Khan died on 30th 
December 1907 but the Court of Wards was 
already in possession of his estate since 
1S05. On the death of Raja Mohammad 
Siddique Khan the Court of Wards assumed 
charge of his estate under s. 44, Courts of 
Wards Act of 1899 as a stake holder. This 
position is conceded by both parties. On 
18th April 1908, the interpleader suit was 
filed (Ex. 26, page 122, paras. J, 2, and 4). 
In para. 5, Rx. 26 all the claimants known 
to the court of Wards were set forth. The 
plaintiffs then never came forward as claim- 
ants to the Nanpara Estat e ; in fact plaintiff 
No, I’s father supported the claim of Abdul 
Hamid to the Estate of Nanpara, so did 
Ahmad Ali and other bhayyasoi Tahpur. 


MOHAMMAB SAABAT ALI. 683 

Defendant No. 1 Raja Saadat Ali Khan was 
found by the Court of the Subordinate Judge 
of Lucknow in the interpleader suit to be the 
person best entitled to the Nanpara Estate, 
but as he had voluntarily by a compromise 
on his behalf, agreed to the disposition of 
the property in suit in a particular way the 
Court passed a decree in terms of the com- 
promise arrived at by the Raja of Nanpara 
and other claimants. The object of the 
compromise was to give an absolute estate 
to Raja Saadat Ali Khan defendant No. 1 
subject to two life-estates. The date of the 
compromise is 7th September 1910, the 
decree on the basis of the compromise was 
dated 4th November 1911. The result of 
the judgment in that interpleader suit was 
that the will of Raja Mohammad Siddique 
Khan was held to be valid and binding. 
It was also held that Rani Nasim Sahri by 
her remarriage and disclaimer relinquished 
her life-estate and that Rani Saltanat Begam 
succeeded to her rights to the estate under 
the will. It was further held that Rani 
Saltanat Begam had validly adopted defend- 
ant No. 1 who was found entitled to actual 
possession to the whole of the estate. Thus 
the title of defendant No. 1 was declared by 
the Subordinate Judge of Lucknow on 4th 
November 1911. This judgment of the 
Subordinate Judge of Lucknow was upheld 
in appeal by the Court of the Judicial 
Commissioner of Oudh which pronounced 
its appellate judgment on 20tb May 1914. 

Exhibit A-16, page 598 and Ex. A-17, 
page 599 are copies of two U. P. Gazette 
Notifications of June 1914 announcing the 
title of defendant No. 1 and stating that the 
Court of Wards was holding the Nanpara 
Estate for him and on Ms behalf. The 
present suit is thus equally barred also 
under Art. 144, Limitation Act, whether 
limitation be calculated from l5th June 
1914 or 27th June 1914. The possession of 
the Court of Wards from the date of this 
notification must be deemed to be possession 
on behalf of the rightful owner or owners 
as declared by the Civil Court, see also 
Ex. A-18, page 600) dated 1st December 
1915. The Court of Wards ceased to be a 
trustee directly the decree was passed in 
terms of the compromise, and the possession 
of' the Court of Wards from that date must 
be held to be adverse to the plaintiffs, for 
the Court of Wards’ possession must 
be from that date considered to be posses- 
sion on behalf of the person who was 
declared entitled to the estate; see s 88 
Civil Procedure Code, and O. XXXV, r. 2, 
Civil Procedure Code, 
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The posBeselou of the Coart of Wards 
was on behalf of the persons whom the 
Civil Court declared entitled to the prop* 
erty, and conseqaently when the decree 
was passed and the rightfal claimant 
ascertained, the possession of the Court 
of Wards from that date must be for the 
persons who were declared so entitled, 
in this connexion the learned Counsel for 
defendant No. 1, Raja Saadat All Khan 
relied upon a ruling of their Lordships of 
the Privy Council reported as Administra- 
tor General of Bengal v. Prem Lai Mulliek 
(44) and also on a ruling of the Madras 
High Court in Orr v. Muthia Chetti (45) 
and referred to Halsbury's Laws of Eng- 
land, Vol. £4, page 375 at 385. 

The plaintiSs contend that the Court of 
Wards was a trustee for them till 1925 
when it handed over the estate wrongly 
to defendant No 2, Raja Saadat Ali Khan. 
This position is not tenable; three of the 
plaintiSs have themselves in the witness 
box admitted that the Court of Wards 
was not holding sa a trustee for them: 
see for instance P. W. No. 4, page 47 line 34 
and P. W. No. 23, page 185. They have 
admitted that the possession of the Court 
of Wards was on behalf of RsniS^rfarsz 
Begam and Raja Saadat Ali Khan. On 
behalf of defendant No, 1, it was contend- 
ed that directly the decree was patsei 
in the interpleader suit and the heir 
ascertained, the possession of such heir 
would be made to refer back to the date 
of the suit and the Court of Wards would 
in law be considered to have been bolding 
from the date of the interpleader suit on 
behalf of the person who was declared to 
be the owner of the estate : see Rastomji’s 
Law of Limitation, page H55. Thus limita- 
tion would begin to run against the plaint- 
iffs from In Ahinash Charan Chowd- 

hury V. Tarini Charan Chowihury (48) 
and in Dwyjendra Narain Roy v. Jogesh 
Chandra De (47) it was laid down that 
possession would be deemed to be on 
behalf of the person who was ultimately 
declared to be the owner. In Mani Manda- 
tha V. Nawab of Murshidahad (48) their 
Lordships of the Privy Council had occasion 

(44) 22 0. 1011; 22 I. A. 203; 6 Sar. 660 ^P. 0.). 

(45) 17 M. 501. 

(46) 95 lad. Oas. 117; A. I. R. 1926 Oal. 782; 30 0 W. 
N. 541. 

(47) 79 Ind. Oas. 520; A. I. R. 1924 Oal. 600; 39 0. 
L. J. 40. 

(48) 50 Ind. Oas. 202; A. I, R. 1918 P. 0, 180: 46 I. A. 
60; 46 0. 694; 36 M. L. J. 210; l7 A. L. J. 202; 23 0. W. 
N. 531; 29 O. L. J. 365; 25 M. L. T. 341; ^1 Bom. L. R. 
611; 1 U. P. L. R. (P. 0.) 16; (1919) M. W. N. 318 
(P.O.). 
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to discuss the question as to whether time 
would ruD against the plaintiff daring the 
period when the Court of Wards was, m 
it had been termed, in possession of his 
estate. It was argued in that case that a 
disqualified proprietor had no right to sue 
so long as the property remained in charge 
of the Court of Wards. Their Lordships 
held that the Limitation Act though it 
recognized and enumerated certain con- 
ditions as legal disabilities entitling the 
persons affected by them to an extended 
period of limitation did not touch the 
plaintiff's disqualification under e. 6 (a), 
Court of Wards Act, and that there was 
no case made out which could suspend or 
modify the ordinary law of limitation as 
applicable to that case In Ghisa Singh v. 
Thaknr Gajraj Singh (49) the learned 
Judges of the Judicial Commissioner's 
Court had occasion to discuss the nature 
of the possession of the the Court of 
Wards as affecting the question of limita* 
tion raised in that salt It was held that 
the possession of the Court of Wards must 
be deemed to have been the possession 
of Musammat QLrraj Kunwar who was 
declared by the Civil Court to be entitled 
to the properly. The same view of the 
law was propounied in Seraj Ahmad v. 
Ibnul Hasan First Appeal No. 57 of 1920 
decided by the late Court of the J udicial 
Commissioner of Oudh on 23rd May, 
1922. 

The question of taking possession will 
not arise in the present suit because 
defendant; No. 1 Raja Saadat Ali Khan 
came into pcsaeseion of the Nanpara Estate 
on his mothei’s death and the Raja of 
Utraula came into possession on the death 
of bis wife Rani Kaniz Begam, and Rani 
Q imar Z smani Begam got her own villages 
when the estate was released. All these 
three persons claimed under one another. 
This is not a case of independent tres* 
passers. In Ramayya v. Kotamma (50) it 
was held by their Lordships of the Madras 
High Court that adverse enjoyment of 
immovable property for over 12 years whe- 
ther by a single person or by a number 
of persons in succesaion, even though they 
did not claim from one another, provided 
their possession was continuous and without 
a break, would bar the true owner under 
Art. 142, Limitation Act. The law ou this 
subject is ably propo inded in this rnling 

(49) 33 Ind. Oas. 371; 18 0. 0. 289; 3 0. L, J. 45. 
(P. O,). 

(50) 67 Ind. Oas. 246; A. I. R. 1922 Mad. 59; 45 M. 
370; (1922)M. W.N. 132; 30 M. L. T. 143; 42 M. L. 
J. 319. 
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of the Madras High Court and fully sup- 
ports the contention of the learned Counsel 
for defendant No. 1 Raja Saadat All Khan. 
It ia now well-established law that unless 
there is a break in the continuity of pof- 
seesion the true owner would be barred by 
12 years’ adverse possession even if that 
continuous adverse possession be of two 
or more trespassers who did tot claim 
under one another. In the present suits 
all three alleged trespassers were in pos- 
session under a common agreement, namely 
the compromise and the decree of the 
Court of the Subordinate Judge of Luck- 
now. Both the compromise and the decree 
provided that one would succeed after the 
other. Apart from the compromise and 
the decree in the interpleader suit there 
is also the admitted fact of relationship, 
namely that defendant No. 1 Kaja Saadat 
Ali Khan is the heir of his natural mother 
Rani Sarfarsz Besam and that defendant 
No. 2 the Raja of Utraula ia the hc-ir of 
his wife Rani Kaniz Begam. The plaint- 
iffs therefore cannot argue that, defend • 
ants Nos 1 and 2 cannot tack on the 
possession of one to the other. For the 
reasons given above the plaintifi’s suit in 
my opinion is aleo barred under Art. l44. 
Limitation Act. 

In this connexion I may also note that 
as regards non talukdari property plaint- 
iffs are certainly no heirs in ret pect of 
the property entered in list “E” attacLed 
to the plaint which was purchased by the 
Court of Wards in 1911. The plaintiffs 
cannot claim this property even if it was 
purchased from the profits of the estate. 
With regard to the non- talukdari property 
left by Rajs Mohammad Siddique Khan 
it has been argued on behalf of the defend- 
ants that the will of a Hanafi Muham- 
madan in favour of an heir must be con- 
sented to by all hie heirs and, failing 
such consent, the will is absolutely void 
No such consent to the will on the part of 
the plaintiff has been proved on the record. 
On the contrary the indications are all 
the other way. If the will be deemed 
void as being made without the ccnsent 
of the heirs then the life-estate created by 
the will in favour of Rani Hasim Sahri 
most also fail, and it follows therefore 
that succession to the property opened to 
the plaintiffs on the death of Raja Moham- 
mad Siddique Khan in December, 1907, 
and the plaintiffs’ claim bemg made more 
than 12 years after 1907 is therefore clearly 
time-barred. If on the other hand the 
will in respect of non talukdari property 
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be also held to be valid under Muham- 
madan Law, by her remarriage and her 
disclaimer Rani Nasim Sahri lost her rights 
to this non talukdari property aleo, end 
the right to sue for this non- talukdari 
property accrued to the plaintiffs from 
the date of Rani Nasim Sahri’s remarriage 
and her disclaimer in May. 1908 and the 
claim would even then be time-barred. 

For the reasons given above I hold 
that plaintiffs’ Suit No 11 of 1928, is time- 
barred even on the assumption that plaint- 
iff No. 1, Mohammad Azira Khan, is the 
nearest collateral to the late Raja Moham- 
mad Siddique Khan and on the further 
assumption that the adoption of Raja 
Saadat Ali Khan, defendant No. 1, is 
invalid in law. I have held above that 
both these assumptions which I have to 
make while discuEsing the question of 
limitation are incorrect. The pleintiffs 
have failed to prove the pedigree upon 
which they base their claim in both suits 
and defendant No. I, Raja Saadat Ali 
Khan, has proved to my entire satiofaction 
that bis adoption by Rani Srltanat Begem 
is valid in law. I decide Iseue No 8 
against the plaintiffs and in favour of the 
defendants and hold that the plaintiffs 
have not filed their Suit No il of 1928 
within limitation. 

The next Issue No. 9 is as follows: 

“Whether plaintifTs Noa. 3 and 12 are estopped 
from bringing the present suit as alleged in para. 
28 of the written statement of defendant No. 1.” 

It is a fact that j Itintiff No. 12, Hubban 
Ali Khan, has executed five kabulinata in 
favour of defendant No. 1, Rija Saadat 
Ali Khan, and Ahmad Ali Khan, plaintiff 
No. 3, has executed one kabuliyat in favour 
of defendant No. 1, Raja Saadat Ali Khan, 
acknowledging the latter to be the talukdar 
and proprietor of the Nan para Estate It 
is therefore legally rot open to these two 
plaintiffs during the continuance of their 
lease to qnfstion the title of their lessor. 
The kabuliyat executed by Ahmad Ali 
Khan on 4th September, 1927 is 
Ex. A-37, page 929, and those executed 
by Sobhan Ali Khan, plaintiff No, 
12, are Exs. A-35, page 9i9 of nth 
April #28, Ex. A- 38, page 935 of iOth 
September 19.6, Ex A-39, page S4l of l2tb 
April 1»28, Ex. A-40 of 2aih May L S8. Ex- 
hibit A- 19 is a leaee for the years 1?35 Fasli 
to 1358 Fasli, Ex A-38 is a lease from 1334 
Foafi to i338 Fasli, Ex, A-39 Is from 1335 
Fasli to )339 Fasli, Ex. A 4U page 946. of 
12th April 1928, and Ex. A 44, page 972 , is 
from 1335 Fasli to 1339 Fasli and Ex. A 44 
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ie from 1335 Fasli to 1338 Faali. It will 
thus be seen that these leases were in 
force and did subsist at the time when these 
suits were filed in my court. As thekadar 
of defendant No. 1 Raja Saadat Ali Khan, 
plaintiff No. 3 Ahmad Ali Khan and 
plaintiff No. i2 Subhan Ali Khan, during 
the continuance of their leases cannot be 
allowed to deny the title of their lessor. 
In Bilaa Kunwar v. Dearai Ran jit Singh (51) 
it was held by their Lordships of the 
Allahabad High Court that a tenant who 
had been let into possession could not deny 
his landlord’s title, however, defective it 
might be, so long as he had not openly 
restored possession by surrender to bis 
landlord. These plaintiffs are estopped 
during the subsistence of their lease from 
questioning the title of their lessor defend- 
ant No. 1 under s. 116, Evidence Act. This 
issue, however, is really of more or less 
academic interest only, because its effect on 
the rights of the other plaintiffs to bring 
these Suits Nos. 1 1 and 12, is absolutely 
nil. This matter however has been brought 
to the notice of the Court by the defendants 
to show in what a light-hearted and irrespon- 
sible mood the present suite have been 
filed by some of these plaintiffs who wish 
to run with the hare and hunt with the 
bounds. 1 decide this issue against plaint- 
iffs Nos. 3 and 12 and in favour of the de- 
fendants. 

Issue No. 10 rune m follows; 

*‘I8 the suit as framed not maintainable on the 
grounds as alleged in para. 27 of the written statement 
of defendant No. 1 ?” 

The contention of defendant No. 1 Raja 
Saadat Ali Khan, is that plaintiffs cannot 
sue in a body. The reply on behalf of the 
plaintiffs is that O. I, r. 1, Civil Procedure 
Oode authorizes them to bring these suits 
in their present form. Had the plaintiffs a 
clearer and more accurate notion of their 
own pedigree, and had plaintiff No. 1 
Mohammad Azim Khan,a firmer faith in the 
justice of his claim, the plaint in Suit No. 
11 of 1928, on his behalf, would not have 
been drafted in that half-hearted and way- 
ward manner that it has been drawn up, 
leaving it to the Court to discover, if possi- 
ble, in the confused mass and welter of 
evidence, who was the nearest collateral of 
Rajs Mohammad Siddique Khan in the 
nearest male branch of the plaintiffs’ 
family. The sixteen plaintiffs who claim 
the Nanpsra and Utraula talukaa in these 

(51) 30 lad. Oas. 299: A. I. R. 1915 P. O. 96: 42 I. A. 
202; 37 A. 557; 19 0. W. N. 1207; 29 M. J.. J 335; 2 L. 
W. 830; 18 M. L. T. 248; 13 A. L. J. 991; 17 Bom. L. R. 
1006; 22 0. L. J. 516; (1915) M. W. N. 757 (P. O.). 
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suits could not decide amongst themselves, 
who was to be selected as the nearest col- 
lateral of Raja Mohammad Siddique Khan. 
Whatever be the weakness of the plaintiffs’ 
claim as evidenced by their attitude in this 
matter, and, however objectionable and 
troublesome to the Court and to the defend- 
ants the course pursued by the plaintiffs 
may be, I really cannot hold that the suits 
as framed are not maintainable. No doubt 
their Lordships of the Privy Council in 
Mewa Singh v. Baaant Singh (8), objected to 
suits being framed in this manner. Their 
Lordships in this case condemned the plan 
of an ejectment suit where a large number 
of persons, more or lees akin in blood, had 
banded themselves together in bringing a 
suit in the hope of ousting the defendants 
by a mass attack and afterwards assigning 
the fruits of victory to the parties entitled 
either by an amicable settlement amongst 
themselves or by further litigation inter ae. 
Their Lordships observe that by such a 
procedure 

“Til* Court as well as the opposite party is em- 
barrassed and the issues are obscured.’’ 

Nevertheless their Lordships did not dis- 
miss the claim of the plaintiffs on that 
ground but proceeded to decide the claim 
on the merits. Similarly, while condemning 
the proceedings of the plaintiffs in the 
present Suit I too must decide 
this Issue No. 10, in favour of the 
plaintiffs and hold that the suit as framed, 
though objectionable in form, is yet legally 
maintainable. (The learned Judge then 
discussed certain issues of fact and proceed- 
ed) : On the findings given above on the 
various issues the plaintiff’s Suit No. il of 
1928 fails and I accordingly dismiss it with 
costs. Defendant No. 1, the Raja of Nan- 
para, defendant No. 2, the Raja of Utraula, 
and the heirs of RaniQ imarZamani Begam, 
original defendant No. 3, will each be entitl- 
ed to separate costs from the plaintiffs as 
each of these three sets of defendants had 
to resist separately the attack made by the 
plaintiffs upon them. (The learned Judge 
then considered some of the issues in Suit 
No. 12 of 1929 andjt proceeded:) The next 
issue No. 5. runs as follows, 

the claim •! the plaintiffs in this suit within 
limitation ?” 

This question of limitation only arises in 
case it is held that the transfers in favour 
of Rani Kaniz Begam are proved to be 
genuine. If on the other hand these alleged 
transfers in favour of Rani Kaniz Begam by 
her husband and others are held to be 
fictitious, and the Revenue Court proceed- 
ings mere paper transaotions, then of course 
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no question of limitation arises. Even if 
these transfers be found to be really genuine 
still unless plaintiffs prove their actual 
possession within twelve years from the 
date of the suit, their suit must stand dis- 
missed as time-barred 
There is no clear evidence on the record 
that Rani Kaniz Begam was in actual pos- 
session of the property in suit in the sense 
that she had control over the pro tits cf the 
gifted villages. The proved intention of 
the Baja of Utraula to the contrary, as 
manifest from his evidence and from his 
overt acts rebuts the presumption that 
might otherwise be raised from entries in 
revenue papers and from other documents 
showing mere paper possession. Even as 
regards this paper possession of Rani 
Eaniz Begam the plaintiffs have only ad- 
duced evidence of such possession on her 
part in respect of three villages, namely 
Utraula and Allenpur grant so far as the 
gifted property is concerned, and village 
Bairampur included in the sale-deed; the 
evidence of possession by Rani Kaniz 
Begam, so far as other villages in suit are 
concerned, is either wanting or is of a period 
anterior to twelve years from the date of 
the filing of the suit and so does not save 
limitation. There is no evidence at all of 
the possession of Rani Kaniz Begam over 
the jungles in suit or over the small acquisi- 
tions referred to in Issue No. 2 (b) of this 
suit. In fact the filing of this suit appears 
to be a mere afterthought on the part of 
the plaintiffs and their pairokar. The 
plaintiffs relied upon the herculean efforts 
they imagined that the Rajs of Nanpara 
would make in winning his claim in Suit 
No. 4 of is28 against the Raja of Utraula 
and so did practically nothing to fight out 
this suit of theirs. But unfortunately for 
the plaintiffs the Rajs of Nanpara and his 
uncle the Raja of Utraula wisely came to 
terms and Suit No. 4 of 1^28 was decided 
according to the award of the arbitrator. 

Thus at the last moment, when pressed 
by the Court to file their documentary 
evidence in this Suit No. l2, plaintiffs got 
printed copies of the documentary evidence 
filed by the Raja of Nanpara in Suit No. 4 of 
1928 and filed it “en bloc" as their own evi- 
dence in this suit without troubling to sift 
it or to produce the necessary oral evidence 
to make some of the documents filed by 
them admissible in evidence. The sensible 
action of the Raja of Nanpara and of the 
Raja of Utraula in referring their disputes 
including Suit No. 4 of 1928, to the arbitra- 
|ion of the Oommissioner of Lucknow, com- 


pletely upset all the calculations of the 
plaintiffs, and where they had expected to 
glean a rich harvest without a stroke of 
effort on their part they found but a tabula 
rasa and they had neither the means nor the 
ability, nor even the inclination, to build 
their own structure thereon. This explains 
the gaps or lacunae, in the evidence of the 
plaintiffs even on the question of proving 
Rani Kaniz Begam’s paper possession in 
respect of the entire property in suit for 
twelve years prior to the filing of the 
present Suit No. 12. In Gur Sakai v. Chsdi 
(52), it was held by a Bench of the late 
Court of the Judicial Commissioner of Oudh 
following the rulings of their Lordships 
of the Privy Council in Secretary of State 

V. Chelikani Rama Rao (53) that, where the 
plaintiffs allege their possession over im- 
movable property and dispossession by the 
defendants, and where it was found that 
the possession of the plaintiffs was discon- 
tinued when defendants entered into pos- 
session not as tenants of the plaintiffs but 
in their own rights, the article of {limitation 
applicable to such a suit was Art. 142 and 
not Art. 144, Bch. 1 Limitation Act; and it 
was further held that in cases falling 
under Art. 142, Limitation Act, the 
claimant must prove his possession 
within twelve years next preceding the 
date of the institution of the suit and in 
cases of that nature an enquiry into ques- 
tions of adverse possession was irrelevant, 
and in cases falling under Art. 144 where 
the defence was one of title acquired 
by adverse possession for more than twelve 
years it was not necessary for the plaintiff 
to prove his possession within twelve 
years from the commencement of the suit. 

The article of the Limitation Act ap- 
plicable to the facts of the present case 
is clearly Art. 142, Limitation Act and 
plaintiffs have failed to adduce any evi- 
dence of actual possession within twelve 
years from the date of their suit either by 
Rani Kaniz Begam or by themselves. 
Plaintiffs admittedly have not been them- 
selves in possession of any village of 
Utraula Estate. There could be no pre- 
sumption as to continuance of possession 
on the part of Rani Kaniz Begam even if 

1 were to assume the deed of gift to be 
genuine and possession to . have been once 

(52) 79 Ind. Gas. 964; A. I. R. 1925 Oudh 42; 27 O. 0. 
130; 10 O. & A. L. R. 67; 11 O. L. J. 251; 1 O. W 
N. 38. 

(53) 35 lad. Ca». 902; A. I. R. 1916 P. 0. 21; 43 I. A. 
192; 39 M. 617; 31 M. L. J. 324; 20 0. W. N. 1311; (1916) 

2 M. W N. 224; 14 A. L. J. 1114; 20 M. L. T. 435; 4 L 

W. 486; 18 Bom. L. R, 1007; 25 0. L. J. 69 (P. 0.). 
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given to Rani Kaniz Begam. For the 
reasons given above I decide Issue No. 5 
againt the plaintiffs and hold that the claim 
of the plaintiff in this Suit No, 12, is not 
within limitation. 

The next issue is Issue No 6 which runs 
as follows ; 

*‘Wa8 the right to the land covered by the 
jungle in villages Nos. 8 to 12 in List A attached 
to the plaint in Suit No. 12 of 1928 also included 
in the deeil of gift executed by the defendant Kaja 
of Utraula on 12th April 1910 in favour of hie wife V" 

The deed of gift rf I2fch April ItUO is 
Ex, A-261 (page 526 of Suit No 12), A 
perusal of this deed itself shovis that what 
was gifted was the timber of the trees 
of the jungle and not also the land upon 
which the jungle 8*:ood. The phrase in 
this document Ex. A-261 “without excep- 
tion of any tree" clearly shows tba^i it was 
the intention of the donor to give away 
all the trees of the jungle without excep- 
tion. If he had a' so wanted to make a gift 
of the land upon which the juuglo s'ood 
he would have used some such phreso 
as “without exception of any biswj ci 
laud." Moreover, the laud upon wlirh 
the jungles tood was in no risk of being 
taken away from the Raja of Utraula, 
What the latter feared was that the Deputy 
Oommissioner of Bahraich might get h s 
jungle leased out to Government, a course 
of action which wfs extremely oistaaieful 
to the 1 aja, Tne intention therefore of 
the Raja of gif ling his jungles to bis wife 
RaniKaniz Begam, was to eave li^junghs 
from b(iug leased out by the Deputy 
Oommisnoner; and the question of gifting 
the soil upon which the jungle stood 
never perhaps even crossed 1 mind, nor 
is therd any expression in this deed of gift 
from which such an intention cau be 
even remotely gathered. No area of the 
jungle which would have iiference to the 
land upon which the jungle otoo 1 ii given. 
There is no evidence that existing trees 
have sprouted out of theold trees gifted, or 
that new trees had been planted in these 
jungles since the execution of the deed of 
gift. My finding on Ifsae No. 6 is there- 
fore that the land covered by the jungle 
was not included in the deed cf gift of 
April 1910 executed by the defendant 
Raja of Utraula in favour of his wife Rani 
Kaniz Begam and I decile this i^sue 
accordingly. 

IssueNo. 7— This is the most import- 
ant issue in this case and is as follows : 

“Had tho defendant Raja of Utraula the intention 
to part with the property gifted by the deed of 1 2th 
April 1910 ? And was actual delivery of possesion 
made to the donee (the defendant's wife) in conse- 
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quence of the execution of this deed of gift’’? 

“Was this deed of gift a fictitious and colourable 
transaction which was never intended to be and was 
not in fact given effect to ?” 

The burden of proving the first pr^rt of 
thiu issue lies upon the plaintiffs and cf 
the bitter apart on defendant No. 1. This 
issue was deliberately framed in the manner 
fcft foith above after due conflicera- 
tion of the agruraents o^ the learned 
Counsel of both parties at the commence- 
ment of trial of this suit. It is also in 
consonance with the pleadings of the 
parties The plaintiffs came to Court on 
the bssis of a deed of gift, and they must 
therefore, prove the intention of the donor 
to gift away his property and abo prove 
the actual po-seesion of the donee over the 
property gifted to her. 

In Sadik Husain Khan v. Hashim AH 
Khan (54) their Lordships of the Privy 
Council laid down clearly the rule of law 
governing gift under Muhammadan Law as 
follows : 

“In Chaiidhri Mehdi Hasain v. Muhammad 
Hasan (.IS) it is laid down by this Hoard that, 
according to Muhammadan Law a holder of property 
may in his lifetime give away the wliole or part 
of it if he complies with certain forms, but that 
it is incumbent on those who seek to set up such a 
transaction to prove that tlioso forms have been 
complied with, and this will be so whether tho gift 
be made with or without consideration. If ths 
latter, then, unless it be aceompained by delivery 
of the thing given so far as it is capable of delivery, 
it will be invalid. If the former, delivery of posses- 
sion is not necessary, but actual payment of the 
consideration must be proved and the hona fide 
intention of tho donor to divest himself in praesenft 
of tho property and to confer it upon the donee 
must also bo proved. The case of Rani Khujooroonissa 
V . Roushan J ehan (56; supports this statsment of the 
law.” 

In Amjad Khan v. Ashraf Khan (38) 
their Lordships of the Privy Council 
delivered themselves to the followiog 
pronouncement: 

“In order therefore to constitute a vaild gift 
inter vivos under the Muhammadan Law applicable to 
this case, three conditions are necessary : (1) mani- 
festation of the wish to give on the part of the 
donor; (2) the acceptance of the donee, either impliedly; 
or expressly (3) the taking possession of the subject- 
matter of the gift by the donee, either actual or 
constructively; see di.\30 Mohammad Abdul Ghani v 
Fakar Jahan Begam (57).” 

(54) 36 Ind. Oas 101; AIR. 1916 P. 0. 27; 43 1. A 
212; 38 A. 627; 31 M. L. J. 607; 14 A. L. J. 1248; 19 O. 
0. 192; 18 Bom. L. R. 1037; 21 0. W. N. 130; (1916)2 

M. W. N. 577; 21 M. L. T. 40; 1 P. L. W. 157; 4 O. L. 
J, 22; 25 0. L. J. 363; 6 L. W, 378; 10 Bur. L. T. l40 
(P O.), 

(55) 28 A. 439: 9 0. 0. 196; 33 I. A. 68; 10 0. W. N 
706; 3 A. L. J 405; 8 Bom. L. R. 387; 4 0, L. J. 295; 
IM. L.T.163 (P. 0.). 

(56) 2 0. 184; 3 L A. 291; 3 Suth. 287 (P. 0.). 

(57) 68 Ind. Gas. 254; A. I. R. 1922 P. O. 281; 49 I 
A. 195; 25 O. 0. 95; 44 A. 301; 31 M. L. T. 21; 9 O, L. 
J. 369; 43 M. L. J. 453 24 Bom. L. R. 1268; 27 0, W. 

N, 53; 20 A. L. J, 964; 37 0. L. J. 1 (P, 0.). 
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The first thing the plaintiffs had to 
prove in this case was, therefore, that the 
Baja of Utraula had a bona fide intention 
of divesting himself in prceaenti of his 
proprietary title in the villages gifted to his 
wife. The plaintiffs have adduced no 
evidence of any kind, oral or documentary, 
to prove that the Raja of Utraula had any 
such intention of passing the beneficial 
interest in the property gifted to his wife. 
On the contrary, defendant Mo. 1, the Raja 
of Utraula has not only examined himself 
as his own witness and subjected himself 
to a very severe and unpleasant cross- 
exatnination, but has also, led evidence 
to disprove any such intention on his part 
and to explain the reasons which led. him 
to execute a fictitious deed of gift in 
favour of his wife. 

The Privy Oouncil rulioga reported as 
Raja Mohammad Mumta^ AH Khan v. 
Murad Bukkah (bS), Mohamai Mumtaz AH 
Khan r.Sakhawat Ali^Khan(^9)^Raja Moham» 
mad Mumtaz AH Khan v. Sheorattangir (60) 
and Ram Autary Raja Muhammad Mum^ 
tazAli Khan (61) all go to prove that Raja 
Mohammad Mumtaz Ali Khan, defendant 
No. 1 in Suit No 12, was a pDSthumous 
son of Raja Raiasat Ali Khan born on 6th 
October, i665, and came of age on 6th 
October, 1886, and that on his attaining 
majority and after his estate had been 
released by the Oourt of Wards, he in 1888 
filed several suits challenging the entries 
in settlement records made during ^the 
period of his minority when many claims 
against him were fraudulently admitted by 
the agents of the Oourt of Wards. Some 
of these claims of the Raja were establish- 
ed to be true by the judgment of their 
Lordships of the Privy Oouncil; as for 
example, in the appeal hy the ^Raja of 
Utraula] Mohammad Mumtaz Ali Khan v, 
Sakhawat Ah Khan (59). 

(The learned Judge here considered evi- 
dence and proceeded:) 

Village Mohammadpur Banjraha, an- 
other of the gifted villages, was won by 
the Raja from the Privy Oouncil and this 
village most have been very dear to the 
heart of the old talukdar as he had fought 
hard and paid dearly for winning back 
this village: see Ram Autar v. Raja Uoham- 

(58) 29 A. 708; 10 O. 0. 3l8; 31 1. A. 142; 9 Bom. L. 
R. 851: 11 O. W. N, 913; 6 0. L J. 693; 17 M. L. J. 
400; 2 M. L. T. 402 (P. 0.). 

^59) 23 A. 394; 28 1. A. 190; 8 Sar. 85; 5 0 W. N. 881 

^^^23 O. 934; 23 1, A. 75; 7 Sar. 41; 6 M. L. J. 131 

(611 24 0. S5S; 24 I. A, 107; 7 Sar. 148; 1 0. W. N. 
A17(P. 0.). 


mad Mumtaz Ali Khan (61) and the evi- 
dence of D. 2, W. 16, page 413, line 40. 
Villages Maeihabad Grant and Allanpur 
Grant were originally jungle land and the 
timber of the jungles was very valuable and 
as the Raja did not desire that he should 
lease these jungles to Government, as sug- 
gested by the Deputy Commissioner in 
charge of his district, he gifted away these 
jungles to his wife so as to put it out of his 
own power to comply with the wishes of 
bis district ofiioer. 

In fact the cream of the Raja's estate was 
included in this deed of gift; the valuable 
jungles in Tendwa, Mahua, Sonapar, 
Pipra and Lokia-Bhar were included in this 
deed of gift (Ex. A-26i, page 326). It is, 
therefore, quite clear to me from the 
direct and circumstantial evidence on the 
record that the Raja of Utraula had no real 
intention of passingthe beneficial interest in 
these villages to his wife Rani KanizBegam, 
His whole object in gifting the jungles to 
his wife was to screen them from the De- 
puty Commissioner of Gonda. la Nirmal 
Chandra Bonnerje& v. Mohammad Siddique 
(6‘?) their Lordshis of the Privy Council 
held that the probabilities together with 
the more definite outlines of the evidence, 
should be followed when details are numer- 
ous and complicated; and in Mariam Bihi 
y. Shaikh Muhammad Ibrahim (fii) Muker- 
jee, J., of the Calcutta High Court laid 
down the criterion to bs followed in such 
cases as follows : 

“In the case of a transfer for consideration whers 
the question arises whether the ostenisble pur- 
chaser is also the real purchaser, it is possible to 
apply the familiar test, usually conclusive in this 
class of oases, namely, what is the source of the 
purchase-money. In a case of gift however,^ when it 
U alleged that the transaction was fictitious, this 
test naturally fails and we have to rely upon other 
aspects of the matter, namely, the surrounding cir- 
cumstances contemporaneous with the gift and ths 
subsequent conduct of the parties concerned.” 

Applying this test 1 fiud that the Raja 
of Utraula treated the gifted property as 
his own; the mauagement and collection of 
rent in respect of these gifted villages re- 
mained the same as before the execution 
of the deed of gift; the income from the 

{ gifted property was not accoauted separate- 
y from the iucome of the rest of the 
estate. D. W. No. 18, Karm Ahmad, at 
page 323, deposes that there was no 
difference in the management of the 
gifted villages before the deed^ of gift 
was executed and after its executiou. The 
income of these gifted villages always went 

62) 28 0. 11; 25 I. A. 225; 7 Sar. 383 (P. 0.). 

63) 48Ind. Oai. 561; 28 0. L. J<^306 at p. 357, 
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into tLe Raja's treasury aud ibe land 
)tTtnue nas always paid by the Rtja bim- 
tell. This witness has not been shaken in 
cross-examination by the learned Cuuieel 
for the plaintifls. This witness was also 
the attesting witness to the execution of 
the deed of gift in respect of the residential 
bouse of the Raja. Uimilarly D. 2, W. 
12 Zakir Husain at page 388 also gives 
evidence to the same efiect. Hie evidence 
too is not shaken in cross-examination. 
This fact clearly shows that the deed of 
gilt was really fictitious and that the 
Raja never bad any intention of passing 
the beneficial interest in the property to 
his wife Kaniz Begam. Another piece of 
circumstantial evidence which also 
points inevitably to the same conclusion is 
that every act of a permanent nature in 
connexion with these gifted villages was 
always done by the Raja bimsel/; as for 
instance, it waa the Raja himself who 
gave permission to tenants to (onstruct 
wells and not the ostensible owner, bis 
wife Rani Kaniz Begam. D, W. 
10 Bhafaat Husain, page 384, c eposes 
that in the register of immovalle prop- 
erty kept by the notified area of Utraula 
the Raja’s name is entered and the Raja 
was paid the rent of Rs, 30 although his 
wife Rani Kaniz Begam was the ostensible 
owner of the village of Utraula. Again D, 2 
W. 11, Tirbeni Prasad, at page 38(5, deposes 
that Safiali Bania constructed a well in 
Utraula with the permission of the Rajs 
of Utraula: see Ex. A-26U, page 325. Bimilar- 
ly in Allenpur-Qrsnt, one of the gifted 
villages, Birtanti Kori was given an advance 
of Re. 50 by the Rsja himself for construct- 
ing a well vSee Ex. A-l'Sfi, page 318) and the 
evidence of Ribai, the marginal witness 
(D. 2, W, 18, page 418) and of Birtanti 
himself (D. 2, W, 17, page 417) in proof 
of this deed of agreement. 

Another circumstance which gees to 
show that the deed of gift was fictiiieus is 
the fact that the Raja himself paid the 
land revenue of bis entire estate : (see Ex, 
A'l to A-184). There isnorobutial by the 
plaintiffs and no evidence to show that the 
land revenue of the gifted villages was 
paid by Rani Kaniz Begam, their predeces- 
sor-in-interest. 

To sum up: therefore, the payment of 
land revenue by the Raja himself, the 
treatment and management of collections 
of rente, etc , in respiect of the gifted prop- 
erty remaining the same before as after 
tne execution of the deed of gift, the 
undisturbed possession of the Raja over 
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the gifted property, the Raja giving com- 
pensation to Munsbi Abdul Hamid in 
respect of the construdion of the road to 
Pbeguiya, the giving of advances by the 
Raja to tenants for the construction of wells 
in the gifted villages, the rent of Utraula 
being paid by the Chairman of the notified 
area of Utraulla to the Raja himself— all 
these are circumstances which go to prove 
that the Raja of Utraulla bad no intention 
of passing the beneficial interest ^ in the 
gifted property to bis wife Rani Kaniz 
Begam. 

At no time did Rani Kaniz Begam ever 
assert her possession over the gifted prop- 
erty. Patwsri Udai Raj, as D. 2, W. 

5 (page 351) deposes that pcssession 
over the gifted villages remained as of old 
with Raja Mohammad Mumtaz Ali Khan. 
D. 2, W. 8 Neeber Ghosi (page 360) who 
cultivates land in Utraula deposes that he 
has always paid rent to the Raja of Utraula 
and to nobody else. D. 2, W. 13 Ohaudika 
Prasad (at page 391) deposes that Bairia- 
Sur janpur was in the possession of the Baja 
of Utraula even after the hhewat stood in 
the name of Rani Kaniz Begam. D. 2 W. 

6 R m Samajh Kurmi (at page 435), who 
cultivates land in Bairia Burjanpvr deposes 
that he has all along been paying rent 
to the Rsja of Utraula and to nobody else. 
D. 2, W. 31 Ujjar Julabs, at page 445, 
deposes that he cultivates land in Masi- 
habad Grant and has always been paying 
rent to the Rsja of Utraula and to nobody 
else. Birtanti and Ribai (D. 2, W. J7 
and D. 2, W. 18) referred to above, 
give similar evidence as re gates 
village Allenpur- Grant. Rani Kaniz 
Begam had no separate rent collecting stsff 
of her own in respect of the preptrty 
standing in her name. The Raja's old 
servants, namely, Udit Narain Rameebwar, 
Mohamad Jaffar, Ali Mirza Karam Abmao, 
Mohammad Haqvi and Ali Bahadur manag - 
ed the property standing in her name as if 
it were the Baja's own property. 

It has been urged on behalf of the plaint- 
iffs that Rani Kaniz Begum executed a 
power-of-attorney in favour of her husband 
(Ex. 186, page 347). It must, however, be 
remembered that this power-of-attorney 
was executed by the Rani two years before 
the deed of gift of 1910 in connexion with 
another matter. This power-of-attorney had 
no connexion whatsoever with the deed of 
gift of 1910 or with the mortgage deed of 
1890 or with the oral gift of village Katra 
in 1900. 

It is in evidence that both Babu Mano 
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bar Lai and the Ajodbia Bank were paid 
off in fall, so the other contention urged 
on behalf of the plainiiSs, that the Raja 
of Utraula attempted to defraud his credi- 
tors, and could not now be allowed to take 
advantage of bis fraud, is also shown to 
be unsound. Exhibit A-231, page 255, is a 
paper which shows that the general agent 
of the Ajodhia Bank Ltd , certified in 
Oourt that the Bank of Ajodhia had receiv- 
ed in full satisfaction of all its dues, the 
sum of Rs. 22,ll0 11 9 on 18th May, 1910. 
The Raja of Utraula, when examined as 
D. 2, W. 34 (at page 453) himself 
deposes that he has by now paid off 
all his creditors including the Benares 
Bank. Taere can, therefore, be no estoppel 
against the Raja, and as a matter of 
fact no creditor of the Utraula estate is 
a party to this Suit No. 12 of 1928. It is, 
therefore, in my opinion, open to the Raja 
of Utraula to show the true nature of the 
transaction evidenced by the deed of gift 
of 1910. In Smyes v. Hughes (64) it was held 
by Lord Romilly, Master of the Rolls, 
that 

“ the mere intention to effect an illegal object when 
the assignment was executed does not deprive the 
assignor of his right to recover the property from 
the assignee who has given no consideration for it. 
It is clear in the present case that no harm has 
been done to any creditor, and, in fact the suit 
is now being prosecuted for the purpose of enabl- 
ing the creditors to recover something.” 

It is equally clear that in tue present 
case too no creditor has been defrauded and 
theRsja of Utraula being a defendant his 
position is even stronger. As pointed out 
by their Lordships of the Privy Council in 
Ram Saran Singh v, Fran Peary (65); 

“ The instrument being relied upon by a person out 
of possession, seeking to obtain possession through 
the medium of a foreclosure suit, it appears to their 
Lordships that there is nothing whatever to prevent 
the defendant from showing the real truth of the 
transaction.” 

The remarks of their Lordehips of the 
Privy Council apply with peculiar appro- 
priateneea to the facta of the present case. 
The Raja of Utraula is a defendant in this 
case and the plaintiffs who are out of pos- 
session are seeking to obtain possession 
from him and are relying upon a deed of 
gift executed by him. It is also proved in 
this case that no creditor and no other per- 
son has been defrauded by the act of the 
defendant talukdar of Utraula. In these 
circumstances it is open to the latter to 
prove the true nature of the transaction as 

(64) (1870) 9 Eq. 475; 39 L. J. Ch. 304; 22 L. T. 
462. 

(65) 13 M. I. A. 551; 15 W. R. 14; 3 Suther 386; 2 
e«r. 620 (P. C.). 
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to the deed of gift and to reveal the real 
truth about it. 

And here I may pause to discuss an 
interesting argument advanced by the 
learned Oounsel for the pleiatiffs that 
under s. 92, Evidence Act, it was not open 
to defendant No. 1, the Raja of Utraula, 
to adduce any evidence to contradict and 
vary the terms of his own deeds of gift 
executed by him in favour of his wife. It 
is contended on behalf of the plaintiffs 
that the plea raised by the Raja of Utraula 
that the deeds of gift were fictitious and 
colourable transactions is barred by s. 92, 
Evidence Act. I have listened with 
interest to the elaborate arguments 
advanced on this point by Mr. Jackson 
the learned Oounsel for the plaintiffs. It 
seems to me however that this conten- 
tion of the plaintiffs is not sound. As 
pointed out by Mr. Ameer Ali in his 
standard work on the Law of Evidence in 
India (Edn, 8, page 613): 

“this 8. (92) was framed in accordance willi the 
current of English deuisions ui)oi\ the question 
of how far parol evidence can bo admitted to 

affect a contract Evidence may bo given firstly 

to show that there was really never any dis- 
position at all ; and secondly, to sliow that 
the document produced is not the wholo disposi- 
tion ” 

“Firstly — though evidence to vary the terms of 
an agreement in writing is not admissible, yet evi- 
dence to show that there is not an agreement at all 
is admissible. Notwithstanding a paper writing 
which purports to be a contract may bo produced, 
it is still competent to tho Court to hnd upon 
sufficient evidence that this writing is not really iho 
contract. And the risk of groundless defence does 
not affect the rule itself, though it suggests caution 
in acting on it.” 

Taylor in his Treatise on the Law of 
Evidence administered in England and 
Ireland (Vol, 2, page 778), para, 1135, Edn. 
11, lays down tue rules as follows: 

“Again, this rule is not infringed by the ad- 
mission of parol evidence, under proper plccding 
showing that the instrument is altogether void, or 
that it never had any legal existence or binding 
force, either by reason of forgery or fraud, or for tho 
illegality of the subject-matter or for want of duo 
execution and delivery.” 

In a case decided by the Madras High 
Oonrt before the passing of Evidence 
Act (I of j 872) reported as Guddatur 
Ruthna Mudaliyar v. Kunnaitur Arumuga 
Mudaliyar (66), the learned Ohief Justice 
of Madras made the following weighty 
observations ; 

"But it is said there is a written contract, tho 
promissory note, and that no addition to, or varia- 
tion from, its terms can be made by parol. With 
respect to this, 1 take tho law to bo that not- 
withstanding a paper writing which puriiorts to 
be a contract may be produced, it ia still com 

(66)7 M.H. O.B.,189. 
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petent to the Court to find upon sufficient eTidence 
that this writing is not really the contract. And 
the risk of groundless defence does not affect 
the rule itself, though it suggests caution in act- 
ing on it." 

In Pym v. Campbell (67) Erie, J., 
Bays : 

“The point made is that this is a written 
agreement absolute on the face of it, and that 
eridence was admitted to show it was conditional ; 
and if that had been so, it would have been 
wrong. But I am of opinion that the evidence 
showed that in fact there was never any agreement 
at all. The production of a paper purporting to 
be an agreement by a party, with his signature 
attached, affords a strong presuniption that it is 
his written B^ao©nlent, and if in fact he did sign 
the paper ^animo contrahendi* the terms contained 
in it are conclusive and cannot be varied by parol 
evidence ; but in the present case the defence 
begins one step earlier ; the parties met and 
expressly stated to each other that, though for 
convenience they would then sign the memorandum 
of the terms, yet they were not to sign it as an 
agreement until Abernethie was consulted. I grant 
the risk that such a defence may he set up 
without ground ; and I agree that a Jury should 
therefore always look on such a defence with 
suspicion ; but, if it be proved that in fact the 
paper was signed with the express intention that 
it should not be an agreement, the other party 
cannot fix it as an agreement upon those so 
signing. The distinction in point of law is that 
•vidence to vary the terms of an agreement 
in writing is not admissible, but evidence to 
show that there is not an agreement at all is 
admissibls." 

Similarly, ia the present case the ruling 
in Pym r. Campbell (67) is very apposite. 
Here too the defence of the Kaja of 
Utraola starts one step earlier. He 
admits that he executed the deed of gift 
in favour of his wife but he alleges that 
he had no intention of gifting away the 
property, that in short he had no animus 
contrahendi (the intention of entering 
into a contract or gift) when he executed 
the deeds of gift ; and evidence to 
prove such a defence is admissible and 
does not violate the provisions of s. 92, 
Evidence Act. Pym v. Campbell (67) has 
been reported as John Pym v. Campbell 
(68). In Halsbury's Law of England, Vol. 
13, page 567, para 775, are collected s 
a large number of inetsncea where the 
rule ae to the exclusion of extrinsic 
evidence does not apply and one of 
these is that where the document was 
neither intended by the parties to be 6n 
agreement at all, evidence to show the 
true nature of the transaction was held 
admissible. 

So also in Stephen's Oommentaries on 


(S7t(l856) 6 B. & B. 370; SSL. J. Q. B. 877; 8 Jar 
r« . ) «41; 4 W. R. 528; 10« R. R. 632; 119 B. R. 903. 

' (W) (1866) 119 E.R. 903; 25 L. J, Q. B, 2#7; 2 J«r. 
(H *0 Ml; 1 528; 6 Bl* * Bl. 370. 


tbeLaws of England (Edn. 19, Vol. 3, page 
221) it is laid down that 

'•written contracts like all other contracts niust 
be made animo eanirahendi, and parol eri* 
dence is always admissible to show that there was 
no anim/us*' 

In Bewes v, Foster (69) decided in 1J58 
oral eTidence was allowed to be given to 
ehow that a written agreement for tha 
conveysBce of property was only a ficti- 
tious eale to avoid execution proceediuge 
agaisst the property. Lord Chief Baron 
Pollock in delivering the leading judgment 
in the case seid: 

“Where goods are professed to be transferred by 
deed, the deed actually transfers the property; and 
the moment the deed is executed by law the property 
ceases to be the property of the person who has exe- 
cuted the deed and becomes the property of the 
person in whose favour it has been Executed That 
is not so with a fictitious invoice or a receipt for 
money which has never been paid. The documents 
no doubt are evidence of a fact, but the question is 
whether they may not be rebutted by evidence that 
there was no sale and no payment .... Then is there 
any established rule of evidence or practice in the 
administration of justice, that, where parol documents 
are produced leading to one result it is not competent 
to contradict them and to show that the real truth is 
not that which the. documents import? I think that 
there is no such rule.” 

Marlir, B in this very case held that 
there was no reel eaJe and that the invoice 
only created an appearance cf a sale and 
that no property really paesed by such a 
transaction. 

The rule of EngHah Law laid down in 
Pym V. Campbell (67) was followed as late 
as 1925 by the Patna High Court in a rul- 
ing reported ae Eamdhani Singh v. Kewal 
Mani Bi5i(J0)andit wae followed even be- 
fore the passing of Evidence Act by the 
Madras High Court in the ruling quoted 
above, Guddalur Ruthna Mudaliyar v. 
Kunnaitur Arumuga Mudaliyar (66). 

Fioally in this connexion 1 may quote 
the ruling of their Lordships of the Privy 
Council reported as Baij Nath Singh v. 
Mohammad Abba (7i) in which their Lord- 
ships held that under s. 92, Evidence Act 
as between the parties to an instrument, 
oral evidence of intention was not admis- 
sible for the purpose either of oonstrning 
deeds or of proving intention o! the parties, 
but that section merely prescribed a rule 
of evidence and did not fetter the Court's 

(69) (1858) 157 B.R.322^H. A N. 779; 27 L. J. 
Ex. 26Z; 4 Jur. (n. s.) 95; 8 W. R. 257; 30 L T, (o. s.) 
306; 115 R. R. 801. 

(70) 90 Ind, Oas. 929; A. I. R. 1926 Pat. 156; (1926) 
Pat. 29; 7 P. L. T. 145. 

(71) 86Ind.Ca«.332; A.I. R. 1925 P. 0. 75; 3 R. 
106; 48 M. L. J. 339; 2 O W. N. 279; 27 Bom. L. R. 
767; 3 Pat. L. R. 227; L. R.6 A. (P. 0.) 57; SO 0. W. 
N.242(P. 0.). 



19S8 M0HAIIMA9 A2Ilf V. 

power to arrive at the trae meaning and 
effeot of a transaction in question in the 
light of the surrounding circumstauces. 

So too iu the present suit it is open to 
the defendant Raja of Utraula to depose to 
and to prove facts which will go to show 
the true nature of the deeds of gift which 
he executed and the motives which actu* 
ated him into entering into such transac- 
tions with his wife. In a Full Bench rul- 
ing reported as Beni Madhah Das v. Sada- 
sukk Rotary (72) their Lordships of the 
Oalcutta High Court had occasion to dis- 
cuss the true contruction of s. 92, Evidence 
Act ; and here I may be permitted to quote 
the very pertient observations, if I may 
respectfully say so, of the learned Wood- 
roffe, J. : 

“The rule of eyidence which is embodied in para. 1 
8. 92, Eyidence Act, presupposes the validity of the 
transaction evidenced by the documents to which 
that rule is to be applied. If therefore that validity 
is impeached, is no defence to point to the apparent 
rectitude of the document and to claim protection 
from enquiry under a rule which exists against the 
contradiction and variance of the terms only of those 
instruments the validity of which is not in question. 
In such cases the Court is not bound by what has 
been described as the paper expressions of the parties 
and is not precluded from enquiring ^into the real 
nature of the transaction between them.” 

The Rangoon High Court in a case re- 
ported as Abdul v. Arlin (73) also cited the 
authority of Pym v. Campbell (b7) as late 
as 1926 and held that where a person who 
had executed a document sought to show 
that the document was a mere sham deed 
and represented nothing, he was not seek- 
ing to vary or contradict any of the terms 
of the document, and oral evidence was 
admissible to prove that there was no such 
agreement between the parties as was re- 
presented by the document. 

Id a still more recent ruling of their 
Lordshios of the Privy Council In re Mo* 
hammad AH Mohammad Khan v. Bismillah 
Begam (74) their Lordships held that if a 
person executed a deed of wakf but with- 
out auy intention of divc^siing himself of 
the ownership of the property, his real 
intention being to utilize the dooumeut as 
a shield against any claims that might be 
made against him in future, then the deed 
of wakf was invalid as there was no real 
intention to create a wakf. 

I think I have said enough to show that 

(72) 32 0. 437; 2 0. W. N. 305; 1 0. L, J. 155 
fP B ) 

^ (73) 95 Ind. Cas. 512; A. I. R. 1926 Rang, 94; 5 Bur. 

L. J. 2. 

(74) 128 Ind. Oas. 647; A. I. R. 1930 P. 0. 255; 7 O. 
W. N. 821; 33 Bom. L. R. 155; 35 0. W. N. 324; 60 M. 

L. J. 341; 33 L. W. 397; (1931) M. W. N, 1 (P. 0.). 
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there is no force in the contention of the 
learned Counsel for the plaintiffs that de- 
fendant No. 1 the Raja of Utraula is estop- 
ped by s. 92, Evidence Act from pleading 
that the deeds of gift and the mortgage- 
deed are sham and fictitious transactions, 
I hold that defendant No. 1 the Raja of 
Utraula is legally competent to raise the 
plea that the deeds of gift are fictitious 
and colourable transactions. The learned 
Counsel for the plaintiffs after the close of 
the oral arguments of both parties bets sub* 
mitted to me written arguments in reply to 
the arguments of the learned Counsel for 
the defendants and in the course of these 
written arguments has invited my atten- 
tion to the observations made by Ashworth, 
J , in Lachman Das v. Ram Prasad (75), in 
which that learned Judge has thought fit to 
criticise the remarks made in Mr. Ameer 
All's work on the Law of Evidence in 
lodia, occurring at page 613. With all due 
respect to that learned Judge, I am in en- 
tire disagreement with him w^en he assets 
that the remarks of Messrs Woodr^ffe and 
Ameer Ali in their standard wo?k have 
often misled Courts. The clear and weighty 
reasoning of their Lordshirs of the Oalcutta 
High Court in the Full Bench ruling re- 
ported as Beni Madhab Pass case (72) 
quoted above fully meet the strictures on 
t^is point made by Ashworth, J., and I need 
not say anything more on the subject. 

The first part of issue No. 7 oasts upon 
the plaintiffs the burden of proving that 
defendant No. 1, the Raj a of Utraula had the 
intention of parting with hia property and 
gifting it to his wife, as also the further 
burden of proving that actual posses- 
sion ©f the gifted property was made to the 
donee by the donor. There is no evidence 
adduced by the plaintiffs to prove actual 
delivery of posses non over the gifted vil- 
lages. Defendant No. 1 the Raja of Utraula 
has proved to my entire satisfaction that 
he had no intention of parting with the 
ownership of the gifted property and that 
he never actually delivered possessiou over 
the gifted property to his wife. If there 
was no intention to part with ownership, 
then, mere mutation of names and entries 
in revenue papers showing Rani Kaniz 
Begam as the owner of the gifted villages 
count for nothing and do not prove iPe 
actual possession of the donee. The pla. at- 
iffs merely rely upon the deeds of gift 
themaelves to prove the iateniion of the 
donor to gift the property covered by these 
(75) 100 Ind. Oas. 1029; A. 1.R.1927 All 422; 49 A. 
680; 25 A. L. J. 349. 
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two deeds of gift. On the other hand, I 
have shown above from the various cir* 
oumstances of the case and from the evi- 
dence of the Raja himself and of his wit- 
nesses that the Raja had not got the inten- 
tion, the animus, of giving away his prop- 
erty but that his whole object was to screen 
it from his creditors and from the Deputy 
Cooamissioner of Bahraioh as far as the 
jungles were concerned. This was the real 
intention of the Raja of Utraula whether it 
be laudable or not. In carrying out his 
real intention the Raja of Utraula had to 
have mutation of names in the revenue 
registers of proprietary titles namely, the 
khewats, effected in the name of his wife in 
order to keep up the pretence of his wife 
being the owner of the gifted villages; and 
in accordance with rent Oourt procedure 
suits for arrears of rents against the ten- 
ants of the gifted villages had also to be 
filed in the name of the ostensible owner 
of the village Rani Kaniz Begam. These os- 
tensible acts of ownership on the part of 
Rani Kaniz Begam really prove nothing. 
They are part and parcel of the scheme 
designed by the Raja of Utraula to cafe- 
guard hie property from the attacks of his 
creditors and from what the Raja conceiv- 
ed to be the attack of the Deputy Oom- 
iniesioner of Bahraich. This ccheme was in- 
augurated by the Raja executing the deed 
of gift in favour of his wife and the rest 
followed as a matter of course as night 
follows day. Actual possession or receipt of 
profits by Rani Kaniz Begam or by her al- 
leged succeseors-in-interest, the plaintiffs, is 
not even proved. 

As to the value attached to mutation 
proceedings their Lordships of the Privy 
Council have held in Nirman Singh v, 
Lai Rudra Partah Narain Singh (76) that 
it V as well established that an order made 
in mutation proceedings was not a judici- 
al determination of title or proprietary in- 
t( rest. 

The ruling in Ma Mi v, Kallandar Am- 
mo i (77; cited by the learned Counsel for 
the plaintiffs does not go against the prin- 
ciple enunciated by their Lordships in 
LHrman Singh's case (76) quoted above; but 

(7C)981nd. Oaa.lOlS; A. I. R. 192G P. 0. 100; 53 
1, A. 220; 48 A. 529; 30. W. N, 623; (1926) M. W. N. 
716, 41 O.I-. J.330;28Bom.L. R. 1109; 51 M. L. J 
836; 29 O. 0. 316; 25 L. \V. 1; 25 A. L. J. 25; 38 M. L. 
'J'. 81; 1 Luck 389 (P. 0.). 

(77) 100 Ind. Cas. 32; A. I. R. 1927 P. 0. 22; 54 I. A. 
2!; 5 R. 7;, 25 A. L.J. 69; (1927) M. W. N. 76:38 
M, L. *1. 53; 52 M, L. J, 362; 4 0. W, N, 300; 6 Bur 
L. .1. 59; 45 O. L, J. 2 68; 25 L. W. 679; 29 Bom, L. R. 
772:31 O. W. N. 62.5 CP n) • • M 


in this case from Rangoon their Lordships 
held that there was a clear intention of 
creating a trust and direct evidence that 
the author of the trust Sheikh Moiuddin 
used to be send regularly Rs. 450 to bis 
wife as mutawalli of the trust. In Quinn v, 
Leathern (78) the Lord Chancellor deliver- 
ed himself of this weighty pronounesment; 

“There are two observations of a general character 
which I wish to make, and one is to repeat what I 
have very often said before, that very judgment must 
be read as applicable to the particular facts proved, 
or assumed to be proved, since the generality of the 
expressions which may be found there are not intend- 
ed to be expositions of the whole law but governed 
and qualified by the particular facts of the case in 
which such expressions are to be found.” 

“The other is that a case is only an authority for 
what it actually decides.” 

These observations of the Right Hon- 
ourable the Earl of Hals bury apply with 
force to the contenion on behalf of the 
plaintiffs that the ruling in the Rangoon 
case quoted above is applicable to the facts 
of the present case. In my opinion the facts 
of the present case are very different from 
the facts of the Rangoon case relied 
upon by the learned Counsel for the 
plaintiffs. 

Similarly in Amina Bibi v.Khatija Bihi 
(79), and in Emnabai v. Hajir Bai (60) 
relied upon by the plaintiffs’ learned 
Counsel there was also no question raised 
as to the fictitious nature of the deed of gift. 
In the present case however the entire 
defence of the Rsj a of Utraula rests upon 
the plea that the deeds of gift are fictitious 
and colourable transactions. Equally inap- 
plicable to the facts of this suit is the 
ruling reported as Mohammad Mumtaz 
Ahmad Khan y.Zubaida Jan (61) which has 
been cited by the learned Counsel for the 
plaintiffs. Delivery of possession of the 
gifted property was the sole question involv- 
ed in the case. No plea was taken in that 
case as in this that the gift was fictitious 
and BO the question of the fictitious nature 
of the gift was outside the scope of the 
ruling relied upon by the plaintiffs. These 
rulings, therefore, do not in my opinion help 
the plaintiffs at all; they cannot by citing 
rulings fill up the gaps in their evidence. 
Ostensible asts of ownership under an 
ostensible deed of gift do not advance the 
plaintiffs’ case at all nor do they prove 
actual enjoyment of rents and profits. As 
observed by their Lordships of the Privy 

(78) (1901) 1 A. 0.495; 85 L. T. 289; 50 W. R. 139 
65 J. P. 708; 17 T. i,. R. 749; 70 L. J. P. 0. 76. 

(79) 1 Bom. H. 0. R. 157. 

(80) 13 B. 352. 
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Ooaacil in Syed Uzhar Ah v. Bibi Altaf 
Fatim.% (82) “evidence of acts of ostensible 
ownership prove nothing.” 

My attention has also been invited to the 
observation of their Lordships of the Privy 
Oonncil in Imom Bandi Begam v.Kamles- 
war Prasad (83), which runs as follows: 

“Where there are benami transactions and the 
question is who is the real owner, the actual posses- 
sion or receipt of rents of the property is most 
important.” 

Such proof of actual posiession or receipt 
of the rents by Rani Kaniz Bsgam in the 
present case or by the plaintiflfe, her would 
be successors-in-interest is conspicuous by 
its absence 

For the reasons given above I decide 
issues Nos, 7 and 8 against the plaintifis 
and in favour of defendant No. 1 and hold 
that the two deeds of gift were fictitious and 
colourable transactions and that the Raja 
of Utraula had no intention of parting with 
the property gifted by the deeds of 12th 
April, 1910, and 2bth November, la 10, and 
that actual delivery of possession over the 
gifted property mentioned in these two deeds 
was not made to the donee Rani Kaniz 
Begam in consequence of the exsoution of 
these deads of gift. 

1 next come to discuss Issue No. 9 which 
is as followa: 

“Are the deeds of gift iuvalid and ino/Tectual under s. 
I3,0udh Estates Act (1 of 18G9) even if they be assnm- 
od to be otherwise valid and operative as alleged in 
para. 17 of the written statement of tho defend- 
aut.** 

Under sub-el 2, s. 13, Act I of 1869 
delivery of possession must be made to the 
donee within six months from the dates of 
the execution of the deeds of gift. The 
amended Oudh Estates Act came into force 
on 2lst February 1910, and the two deeds 
of gift of April, 1910, and November, 1910, 
being subsequent to this date 21st February, 
1910, are governed by this amending Act of 
19:0. Delivery of possession in s. 13, Oudh 
Estates Act must mean delivery of actual 
possession apart from the mere recitals in 
the deeds of gift or mere paper entries in 
revenue registers, otherwise the require- 
ments of actual delivery of possession in 
B. 13, Act 1 of 166 », would be superfluous 
and meaningless. As I have shown above 
in deciding issues Nos. 7 and 8, there was 
no actual delivery of possession to Rani 
Kaniz Begam or control of the mauagement 
or control over the income of rents 
and profits of the gifted villages by her. 
That bsing the case, issue No. 9 must also 

(82) 13 M. I. A. 232; 13 W. K. 1; 4 13. L. E. P. 0. 1; 
2 Suther 279; 2 Sar. 522. 

(83) 11 0. 169; 13 1. A. 160; i Sir. 732 (P. 0.). 


be decided against the plaintiffs and I find 
accordingly that the two deeds of gift of 
1910 are invalid and ineffectual alsouuder 
s. 13, Oudh Estates Act, inasmuch as actual 
delivery of possession was not made to Raul 
Kaniz Begam within six months from the 
date of the execution of esohof these deeds 
of gih. 

The next issue is issue No. 10 relating to 
village Katra and is as follows : 

“Did the defendant Raja of Utraula make an oral 
gift of village Katra entered in list No. 4 at item No. 1 
attached to the plaint in suit No 12 of 1928 to his wife 
in 1900, and has she been in proprietary possession 
since then till her death in 19197" 

The alleged oral gift of village Katra, 
said to have besn made in 1910 (?), is 
governed by the provisions of the Uaam> 
ended Act I of 1869, and s. 17 of the Act 
requires that the deed of gift must be 
registered and there must be actual deli- 
very of po8Be?sion. In the case of the gift 
of village Katra there was no deed of gift 
exec uted and registered and actual delivery 
of possession has not been proved. Apart 
from the order of mutation there is no evi- 
dence even of any oral gift having been 
effected in favour of Rani Kaniz Begam by 
her hu.s band defendant No. J. As has been 
held by their Lordships of the Privy Ooun- 
cil in Chokhey Singh y.Jote Singh (Si), mere 
mutation of names by itself confers no pro- 
prietary title. In the application made on 
behalf of the Raja of Utraula for mutation 
of names in respect of village Katra (Ex. 
86, part III, page 4. Suit No. 12) there is 
not a word said regarding the nature of 
the transfer; there is only a desire expressed 
that mutation of names be effected in favour 
of Rani Kaniz Begam in respect of village 
Katra of which the ap plicant was the owner. 
The re is no casual mention even that the 
village has been gifted to Rani Kaniz Begam. 
Again in the statement of Subhan All Khan, 
special agent and Naibof the Raja of Utra- 
ula (Ex. 188, page 351, Bait No. 12) there 
occurs the phrase that , village Katra has 
been orally given away by the Raja to his 
wife Rani Kaniz Begam. The phrass used 
by the agent is "zabani dediya". There is 
no assertion by the Naib Subhan Ali that 
actual possession of this village Katra had 
been made over either to Rani Kaniz 
Bsgam or that the Raja of Utraula bad 
any real intention of parting with this 
village or that the Rani bad accepted the gift 
of this village made to her by her husband. 
Under Muhammadan Law certain require- 


(83) llnd.0a3. 166; 31 A. 73; 36 I- A. 38; n Bom, 
fj, R. 63; 13 0. W.N. 274; 6 A. L. J. f -9;, ^ 

) 4. L. T. 167 ; 19 M. L. J, 125; 12 0, 0. 288 (P . 0.)« 
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mentB hare to be fnlfllledin respect of oral 
|pft even and these have not been deposed to 
in the present case. In ChaudhariMehdi 
Hasan v. Mohammad Hasan (55) their 
Lordships of the Privy Oounoil stated the 
law as follows: 

"By the Muhammadan Law (by which the present 
case is governed; a holder of property may in his life* 
time give away the whole or part of his property 
if he complies with] certain forms; but it is incum- 
bent upon those who seek to set up such a transaction 
to show very clearly that those forms have been com- 

S lied with. It may be by deed of gift simply, or by 
sed of gift coupled with consideration.** 

In Sadik Husain v. Hashim Ali Khan 
(54), the Privy Oouccil laid down that the 
necessity under Muhammadan Law for 
delivery of possession in the case of a gift 
without consideration was not modified by 
the Transfer of Property Act (Act IV of 
1883), although : the gift was made by a 
registered deed of trust. 

The Rajah of Utraula or rather his agent 
on his behalf did not use any such techni- 
cal terms as Ai6awith reference to the oral 
gift of village Katra to Rani KanizBegam. 
The intention of the would-be donor seems 
to me to be merely to have mutation of 
names effected in favour of bis wife in ree- 
pect of village Katra and nothing more. 
Exhibit 193, page SSfiisaropv of the order 
of the Sub-Divisional Officer of Utraula in the 
mutation case relating to the village 
Katra to the effect that at the time of veri- 
fication of the khatauni or register of pro- 
prietary titles by the proprietor, mutation 
of names would be effected in favour of 
Rani Kaniz Begam with consent of the 
agent for Raja Muhammad Mumtaz Ali 
Khan. Thus it is clear that no enquiry 
was made by the Revenue Court as to the 
fact of actual delivery of possession to 
the donee nor as to the intention of the 
donor to gift this village to bis wife. The 
simple desire of the Raja to have mutation 
of names effected in favour of bis wife was 
blindly carried out by the Revenue Orurt 
regardless of the requirements as to certain 
forms necessary to make the oral gift of 
village Katra valid under Muhammadan 
Law. Neither under the Oudh Estates 
Act nor under Muhammadan Law can mere 
mutation of names confer title. Rani Kaniz 
Begam never had any actual possession ever 
village Katra as is clear from the evidence 
of Udit (D. 2, W. 8, page 355) and 

of Mahomed (D 2, W. 7, page 357) 
and of the Raja himself (D. 2, W. 31 at 
pages 454, 467 and 468), 

Exhibits A-391 (page 5. part III, Suit No. 
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Barhai a cultivator of village Katra recorded 
on 23nd December, 19 if, in a mutation case 
which proves that village Katra was all 
along in the possession of defendant No. 1 
the Raja of Utraula and that the latter 
always got rent from tbs tenants of bis 
village. Exhibit A-390 is another deposition 
of another cultivator of village Katre.namely 
Udit who also gives similar evidence of 
possession by the Rajs of Utraula over this 
village. Thus, even if it be assumed for 
the sake of argument that an oral gift of vill- 
age Katra vras made by the Raja of Utraula 
in favour of his wife it vrasnot a valid gift 
in the eye of the law, whether the provisions 
of the Quo h Estates Actor of pure Muham- 
madan Law be made applicable to the con- 
struction of this oral gift. I accordingly 
decide issue No. 1 and bold that the Raja 
of Utraula did not make any valid gift of 
village Katra in favour of bis wife Rani 
Kaniz Begam and that the latter was never 
in proprietary possession of the same till 
her death in 1919. 

I next come to issue No. 11 which runs 
as follows : 

11(a) “Was ths mortgage deed of I7th August 1890, 
relating tothe property at No. 18 (a) (6), (c), (d) and 
(e) entered in list A attached to the plaint in Suit No. 
12 of 1928 fictitious? 

11(5) Were the sale-deeds relating to the property 
marked Nos. 1, 2, and 3 of List B and Nos. 14. 15 16, 
and 17 of List attached to the plaint in Suit No. 12 of 
1928 benami and acquired with the money belonging 
to the defendant? 

(The learned Judge decided issue No 2 (a) 
against the plaintiffs and in favour of defend- 
ants and held that the mortgage-deed 
of 7th August, 1890, was purely fictitious.] 

Issue No. 2(5 relates to certain smaller 
items of property claimed by plaintiffs. 
These acquisitions may be divided under two 
beads : 

(a) Acquisition of tenant and grove rights in mis- 
cellaneous plots situated in village which were muta- 
ted in the name of Bani Kaniz Begam. 

(5) Acquisition of shares of under-proprietary 
rights in villages of which the Raja was the undisput- 
ed superior proprietor. 

(The learned Judge held that the plaintiff's 
suit in respect of these items in dispute in 
List A attached to the plaint referred to in 
Issue No. 2 (5) fail for want of proof. I 

The items of property mentioned in Sche- 
dule B attached to the plaint and covered by 
group (d) of this issue have been mentioned 
in para. 3 of the plaint in Suit No. 12 of 1928. 
The plaintiffs are not the heirs of Rani 
Kaniz Begam under Muhammadan Law but 
they claim this property under the custom 
of single heir succession to the exclusion 
of Rani Kaniz Begam's husband and her 
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have failed to prove the coetom of the exolu* 
sion of females by collaterals, aad they have 
not even pleaded any custom of the exclu- 
sion of husbands by collaterals. 

Then again it is to be noted that the pur- 
chases made in the name of Rani Kaniz 
Begam by the Raja of Utraula defendant 
No. 1 were in respect of under- proprietary 
rights in villages in which he held superior 
proprietary rights. This was done obvious- 
ly with a view to avoid merger of under- 
proprietary rights in superior proprietary 
rights By the device of purchasing under- 
proprietary rights in the name of his wife 
the Raja of Utraula preserved intact these 
under-proprietary rights notwithstanding 
the fact that he as superior proprietor had 
purchased them These purchases were 
really benami transactions. 

1 n respect of item No . 1 of schedule B at- 
tached to the plaint there is the sale deed of a 
three annas under- propr let :iry share in 
village Bhairauli executed by Madar Khan 
and others. Item No. 2 of schedule B attached 
to the plaint relates to village Bsnnu 
Kspur, the sale-deed of a one anna under- 
proprietary share in respect of which was 
executed by Tilakgir Go8hain(Ei. 3, part 3, 
page 14). Item No 3, schedule B attached 
to the plaint relates to village Tilokpur the 
under-proprietary rights of which were sold 
by Musanmat Subhaga to Rani Kaniz Begam 
on 17th May, itl01,(Kx. 87, part 3, page 16). 
Mr. Abdul Hamim ( D. JJ, W. 16, page 401, 
line 5) had deposed that he advised Pt. 
Kanhaiya the manager of the Utraula 
Estate to purchase the under proprietary 
rights in this village on behalf of the Raja 
in the name of his wife Rani Kaniz Begam. 
Mumtaz AU Khan ( D. 2. W. 32 at page 44) 
a nephew of Ohangur Khan has fully prov- 
ed the execution of the saledeed of ucder- 
proprietary rights by Ohunjr (?), Madar and 
others in village Baairauli in favour of 
Rani Kaniz Begam. He has proved that 
the sale consideration in respect of this 
saledeed was paid by Pt. Kanhaiya ttie 
Naib of the Utraula Estate on behalf of 
the Raja of Utraula but the saledeed vras 
drawn up in the name of Rani Kaniz Bagam 
ismfarazi. To the same effect is the evi- 
dence of Husain Ali Khan (D. 2, W. 23, 
page 450). The evidence of Budhgir (D. 2, 
W. 27, page 437) who is the eon of Tilakgir 
Qoshain not only proves the execution 
of the ealedeeds (Bx. 3, page 14, part 3 and 
Ex. 27, page 16, part 3) but also that they 
are btnami transactions and that Rani 
Kaniz Begam never had actual possession 


and enjoyment of the property entered in 
these benami sale deeds. 

Exhibit 184 (page 341, part 3 ) and Bx. 241 
(page 61, part 2) are copies of plaints filed 
by the Raja of Utraula against Rani Kanis 
Begam and others for recovery of under- 
propiietary rent, and Ex 185 (page 344, part 
3) and Sx. 242 (page 65, part 2) are the 
decrees parsed in these suits. These docu- 
ments clearly go to show that the R ja of 
Utraula defendant N >. 1 merely purchased 
these under proprietary shares in villages 
in the name of bis wife in order to enable 
him to sue his recalcitrant under-proprie- 
tors for arrears of under-proprietary rent 
due from them without allowing the shares 
of those under-proprietors, which he had 
purchased from getting merged into his 
Bupfrior proprietary title. The Raja of 
Utraula under legal advlci wanted to pre- 
serve intact the joint and several liabilities 
of the under-proprietors for payment of 
their unde;-proprietary rent and so he re- 
sorted to this dodge by buying up the shares 
of indigentunder-proprietors in the name of 
his wife Rmi Kaniz Begam. In this con- 
nexion, in support of his argumente, the 
learned Counsel for the Raja of Utraula 
cited two rulings reported as Rudra Partab 
Singh v. Sikandar Khan (85) and in Jugnu 
Khanv Rudra Farlab Singh (66). 

There is no presumptioa that the doc- 
trine of advancement prevails in this 
country. presumption c,a3, therefore, be 
made tbat the husband wanted to make a 
gift to bis wife. In Gopeekriat Gosain v. 
Gunga Peraaud G»8ain{ti7) their Lordships* 
of the Privy Council have held that 

“there is no authority in Indian law, no distinct 
case, or dictum, establishing or recognizing such a 
principle or such a rule." 

Further on, their Lordship i go on to 
sta e that 

“various reasons may be urged against the abstract 
propriety of the English rnlo". 

and in Maulvi Saiyid Vzhur Ali v. Bibi 
Ultaf Fatima (82) that their L rdships of 
the Privy Council re-affirmed their view 
and held 

“that there was no presumption of an advancement 
by the name of a son being used as a purchaser other 
than in the case of the name of a stranger being used.” 

In Bilaa Kuntvar Desraj liamjit Singh 
(51) their Lirdships of the Privy Council 
hel 1 that lUe purchase of house property 
by a Hindu in the name of his Muhamadan 
mistress was a benami transaction and they 


(85) 39 Ind. Oas. 598; 20 O. 0. 104. 

(86) 74 Ind Oas. 429; A. I. R. 1923 Oudh 216; 26 O. 
0. Il8 


(87) 6 M. I. A. 53; 2 Suth. 13; 4 W. R. 46; 1 Sar 493- 
4 Sutk P. 0. J. 13; 19 E. R. 20 (P. 0.). ’ * 
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repelled the contention that the intention of 
the talukdar was to confer a beneficial in- 
terest upon hismistrees. Tney further held 
that 

“the exception in our (Unglieh) Law by way of 
advancement in favour of wife or child does not 
apply in India.” 

Similarly in Guran Ditta v. Ram Ditta 
{t 8; it was held that a deposit by a Hindu 
of his own money in a Bark in the joint 
names of himself and his wife, and on the 
terms that it was to be payable to either or 
the survivor, did not on his death consti- 
tute a gift by him to his wife and that there 
was therefore a resulting trust in his 
favour in the absence of proof of a contrary 
intention and there wts no presumption of 
an intended advancement in favour of a 
wife. In Prince Suleman Kadar Bahadur 

V. Nawab Mehndi (89) their Lordships of the 
Privy C juncil held a sale of a house bet- 
ween husband and wife to be benami 
although the wife was in possession of the 
house solely on the ground that the pur- 
ohase motey was paid by the husband. 
0 1 the strength of the rulings quoted 
above it was argued by the learned Coun- 
sel for the Riji of Uiraula that thelelight- 
eet evidence as to the source from which 
the purchase money came was sufficient to 
establish the benami nature of the transa- 
ction. 

In Lakshmiah Chelty v. Kothandarama 
Pillai (90), their Lordships of the Privy 
Council rejected the contention that a 
purchase ol property by an Indian out of 
his own money in the name of bis wife 
was not a benami transaction because it 
wsB made in pursuance of an alleged oral 
ante-nuptial agreement. The Madras High 
Court in Mollaya. Padayachi v. Krishna’ 
twami Iyer (91), following the ruling re- 
ported as Kerwick v. Kerwick (92), held 
that the purchase of immovable property 
by a Hindu in the name of his wife was a 
benami transaction and that the wife was 

' (88) 109 Ind. Oas. 723; A.I.R. 1928 P. C. 172; 55 I, A. 
235; 55 0.944:32 0 W. R. 817; 29 P. L. R. 429; 28 L. 

W. e 6;48 0.L.J.119;5 0. W.N. 668;I.L. T. 40 Lah. 
144; 30 Bom. L. R. 1384; 55 M. L. J. 651; (1928) M. W, 
N.917 (P.O). 

(89) 25 0.473; 25 I. A. 15; 7 Sar. 254 (P. 0.). 

(90) 88 Ind. Oas. 327; A. 1. R. 1925 P. 0. 181; 52 I. A. 
286;48 M. 605; 23 A.L. J.682;49M.L. J. 109; 42 0. 
L. J.8: 27 Uom.L. R. 1076; 29 0. W. N. 1013; 3 Pat. 
L. R. 290; 23 L. W. 138; (1925) M. W. N. 717 (P. 0 ). 

(91) 85 lud Oas. 855; A. I. R. 1925 Mad. 95. 

(92) 57 Ind, Oas. 834; A. 1. R. 1921 P.O. 56; 47 I. A. 
275; 48 0. 260; (1920) M. \V. N. 738; 39 M. L.. 3.296; 
28 M. L. T. 191; 32 0. L. J. 490; 2 U. P. L. R. (P. O.) 
153;13L.W.455; 23 Bom. L. K. 730; lOL.B. R.335 

(P. 0.). 
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merely a btnamidar a^d that there was no 
presumption of an advancement. 

Oace it has been eetabliehed that the 
source of money of the transaction flawed 
from the husband and that the transaction 
stood in the name of the wife, then it 
followed upon the strength (f the rulings 
cited above that the traneacdon was a 
benami one and the wife was a mere benami- 
dar. too in the present suits all the 
circumstances point to these deeds of sale 
being all fictitious and the Rija of Utraula 
is clearly proved to be owner of the prop- 
erty in suit. For the reasons given above 
I decide issue No. il (6) also in favour of 
defendant No. 1 the Raja of Utraula and 
against the plaintiffs. 

I come next to issue No. 12 which runs 
as follows: 

“Do Iho villages marked 4 and 7 and entered 
in List A attached to the plaint in Suit No. 12 of 1901 
constitute part of the Bilaspur estate within the 
meaning of s 3 the Act I of 1896.” 

r.em No. 4 List A attached to the plaint 
ia village Maaihabad- Grant and item No. 7 
of the eame lis) is village Allenpur-G.'ant. 
Exhibit A-i46, p, is an extract from the 
wajib ul-arz of village Maeihabad-Qiant 
which ahows that the Regular Settlement 
was made with the Raja of Utraula in 
reapect of thie village. This village muat, 
therefore, be deemed to be a talvkdari 
village and part of the taluka of Bilaspur 
within the meaning of a. 3, Act I of 1869. 
Exhibit A-247, p. 279, ia an extract from the 
uajib ul arz of village A llenpur- Grant which 
abowa that this village was formerly known 
as Durgapur jungle and was declared to be 
the property of Government. The latter 
Bold it to one Mr. Oearna who renamed 
it after hia wife as Helenpur which was 
aubaequently corrupted into Allenpur, 
Thia village was Bubaequently acquired by 
the Raja of Utraula. It is, therefore, non- 
talukdari property. The conclueion ar- 
rived at by me in respect of these two vil- 
lages, Items Nos. 4 aad 7 of List A attached 
to the plaint, is virtually accepted by the 
learned Oouneel of both parties. My 
finding on this fame ia that item No. 4 
Masihabad-Grant iitalukdari property and 
item No. 7 Allenpur- Grant ia non- talukdari 
property. 

The next issue is issue No. 13 which is as 
follows: 

“Is the suit as framed not maintainable on the 
gtound that the suit is brought collectively by all the 
plaintiffs?’’ 

This iesue ia virtually the eame as issue 
No. 10 of Suit No. 11 of 19l8 which 1 have 
decided in the early part of this judgment. 
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I need not, therefore, repeat once more my 
reasoning on this issue. For the reasons 
giren by me in deciding issue No. 10 of Suit 
No. 11 of 193<}, 1 decide this issue in 
favour of the plaintifls and hold that Suit 
No. 12 of li>26, as framed, is also main- 
tainable. 

The last issue in this case is usae No. 14 
whfch is as under; 

“To what relief, if any, are the plaintiffs entitled?" 
Upon my findings in the issues decided 
above I decide this issue against the 
plaintiffs and hold that they are entitled 
to no relief. 

For the rta’ons given above I dismiss 
also the c'aim of the plaintiffs in Suit No. 
12 of 1928 with costs. Each of the defend- 
ants will be entitled to his separate costs 
from the plaintiffs. The plaintiffs have 
unnecessarily dragged defendant No. 2 
the JRa’a of Nanpara in their Suit No, 12 
of 19^8, even after the Baja of Nanpara’s 
claim in Suit No. 4 of 1928 against the 
Kaja of Utraula in respect of this very pro- 
perty in suit had been dismissed by me 
in terms of the award of the arbitrator. 
The plaintiffs, when pointedly asked by 
the Counsel for the Raja of Nanpara to 
discharge his client, did not think it 
proper even at the time of hearing argu- 
ments to withdraw their suit ageiast de- 
fendant No. 2, the Rajaof Nanpara. It can- 
not, therefore, now be argued by the plaint- 
iffs that their claim was only against the 
Raj i of U;raola and that defendant No. 2 
the Raja of Nanpara, was only a pro forma 
defendant. Eren the reason which ostensi- 
bly justified the plaintiffs in impleading the 
Rija of Nanpara in this Suit No, 12 at the 
outset had long since caased to exist when 
the Raja of N inpara’s claim against the 
Raja of Utran'a bad been dismissed by 
this Cour^ These considerations in my 
opinion justify me in allowing the Raja 
of Nanpara to ]:a7e his full legal costs 
separately from the plaintiffs in this Suit 
No. 12 of 1928. 

The result is that Sait No. 12 of 1928 
like Suit N o. 11 is dismissed with costs, 
and each of the defendants is allowed to 
have his costs separately from the plaint- 
iffs who will bear their own costs. 

In conclusion, 1 feel constrained to 
note that the trial of these two suits has 
made me rsalizs with deep regret the 
absence of a law against champerty in 
India. As pointed out by the former 
Hon’ble Chief Judge in his judgment in 
F. C. A, No. 162 of 1911 (Br. A-5 of Suit 
No. 11 at p. 264): 


“therd can be no doubt that toleration of cham- 
perty implies encouragement of fabrication of docu- 
ments, fabrication of oral evidence, and the toleration 
of conduct in Courts of Law which is a direct incen- 
tive to retrogression in public morality,” 

This is the third litigation since 1'. Of 
connected with the Ntnpara Estate, and 
it is as frivolous and vexatious as the claim 
set up by Abdul Hamid in the interpleader 
suit or that set up by Abdul Halim in the 
suit decided by the late Misra, J., on 16th 
September, 1927: see Ex. A-6, p. 297 t f 
Suit No. 11. 

The hope expressed by Kanhaiya Lai, J , 
at the close of bis judgment in F. 0. A 
No. 162 of 1911, (Ex. A-5 at p. 296) that the 
rightful claimants will now be able to 
enjoy the Nanpara Estate “freed from the 
risk of farther litigations” has so far been 
proved to be a vain hope. It is a matter 
for regret that in the present suits one of 
the finanoiers who has entered on this 
highly speculative litigation is no less a 
person than Maharaj Kunwar Cspt&i i 
Sardar Singh ji, Dewan of Rntlam, son of 
Maharaj Adhiraj Sir Nahar Singh K. C f. 
E., the Ruler of the Shahpur State in 
Raj putana, who has thought fit, behiud the 
back of the Government of India and 
without its sanction, not only to boy up 
property in British India but even a law 
suit into the bargain. It is no concern of 
this Court if certain persons unwisely throw 
away good money after bad; but it is a 
matter of prime importance to this Court 
and to the sound administration of justic* 
and its fair name that such champertous 
conduct and such champertous litigation 
should be strongly reprobated. Bat how- 
ever strongly a Judge may condemn this 
evil, it cannot be eradicated unless the 
Legislature steps in and parses an Act 
making champerty illegal, at least in the 
Province of Cud h where it is most rampant. 

Fioally, I cannot conclude this lengthy 
judgment without expressing my deep 
sense of obligation and gratitude for the 
very able and illuminative argumenta 
advanced before me by Mr. Wasim and 
Mr. Hyder Husein, the learned Counsef 
for the two principal defendants, tbia 
Raja of Nanpara and the Raja of UtrauIlL 
A just meed of praise and appreciation is 
also due to Mr. St. George Jackson the 
learned Counsel for the plaintiffs for the 
great care and learoiog that he displayed 
and the painstaking efforts that he made 
in putting up as stout a fight as one could 
well put up for a weak and lost cause, the 
genesis of which is ehronded in iniquity. 

A. Suits dismissed. 
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OUDH CHIBF COURT. 

Second 0ml Appeal No. 41 of 1931. 

November 19. 1931. 

Raz4, J. 

8ITLA BAKH8H SINGH — Dbfbndant — 
— Appellant 
versus 

Subadar Major SARABJIT SINGH 

AND ANOTIBB — PLAINTIFFB AND OTHBBI 

Defend. NTS — Rbspondbnts 

Adverse possession —Landlord and tenant — Entry in 
village papers 08 hilsk tenants and twelve years* 

possession — Possession^ whether adverse^ Adverse 
possession^ essentials of. 

Where a person is in possession as a tenant the 
mere fact that he is entered as tenant *bila tasfia* in 
the Tillage papers and has held land for over 
twelre years, cannot make his possession adverse to 
the rightful owner, fp. 700, col. 2.] 

To prove title to land by adverse possession for 
the statutory period it is not sufficient that some 
acts of possession have been done ; the possession 
required must be adequate, in continuity, in publi- 
city and in extent to show that it is possession 
adverse to the competitors; the possession must be 
actual, physical, exclusive, hostile and continued 
during the time necessary to create a bar under the 
Statute of Limitations. Dabu v. Thakur Din (1) and 
Jegendronath Roy v Daldeo Das (4), followed. 
Raja Mohammad Mumtaz AH Khan v. Mohan Singh 
(2) referred to. fp. 701, col. 2.] 

Second Appeal againat an order of the 8ul- 
ordinate Judge, Sultanpur, dated the 3Ut 
October, 1930, upholding that of the Muneif, 
Mueafirkhana, District Sultanpur, dated the 
14th December, 1929. 

Mr. Bhagwati Nath, for the Appellant. 

Mr. Hyder Husein, for the Respond- 
ents. 

Judfirment.— This islan appeal from a 
decree of tne Additional Subordinate 
Judge, Sultanpur, dated the Slet October, 
1930, affirming a decree of the Munaif, 
Muaafirkhana at Sultanpur, dated the 14th 
December, 1929. 

The dispute iu this case relates to Nos. 
16-3, 9 2 and 16-4 ia village Osjaupur in 
the Dis rict of Sultanpur. 

The defendant No. 1 Sitia Bakhsh Singh 
brought a suit against Harbans Singh 
(plaintiff No. 2) son of Onkar Singh for 
arrears of rent under s, 168 t2)/127 of the 
Oudh Rent Act in respect of plot No. 16 3 
and obtained a decree in July, 1929, 
Sar.bjit Singh (plaintiff No. 1) and Har- 
bans Singh (plaintiff No. 2) brought the 

I treeeut suit in September, 1929, for a dec- 
aration that the plots in suit were owned 
and possessed by them jointly with defend- 
ants Nos. 4 to 10 and that the defendants 
Nos. 1 to 3 had no right to or interest in 
the said plots The claim was resisted by 
the defendants Nos. 1 to 3 on 'various 
grounds. 


The learned Muneif found that the de- 
fendants Noe. 1 to 3 were the original prop- 
rietors of the plots in suit but the plaintiffs 
have now become owners thereof by right 
of adverse possession for more than twelve 
years. He therefore decreed the plaintiffs’ 
claim. 

The defendant No. 1 alone appealed 
from the whole decree under 0 XLI, r. 4, 
Soh I, Civil Procedure Code. The appeal 
was dismissed by the learned Additional 
Subordinate Judge on the findiog that the 
plaintiffs had succeeded in establishing 
their adverse posseseion for more than 
twelve years before the suit. The defend- 
ant No. 1 has now appealed to this Court 
from the whole decree. 

I 1 ave heard the learned Counsel on 
both sides at tone length. In my opinion 
this appeal should be allowed. As I under- 
stand the judgment of the learned Addi- 
tional Subordinate Judge, he has found 
that the plaintiffs have succeeded in esta- 
blishing their adverse possession simply 
because the; have been entered &B‘bilatmsfia' 
tenants inti e village papers for more than 
twelve years In my opinion this finding is 
clearly wrong and cannot be accepted. 
The possession of the plaintiffs, who are 
holding the plots in suit as tenants ac- 
cording to the entries in the village papers, 
did not and could not become adverse to 
the rightful proprietors naerely because 
they (plaintiffs) were entered as tenants 
‘bila taafia' in the village papers. It has 
been definitely found in this case 
t.hat the defendants Nos. 1 lo 3 are 
the proprietors of the plots in suit. 
Tne entries in the village papers 
show that the plaintiffs are the tenants of 
the plots in suit. The defendants Nos. 1 to 
3 (or thnr ano?stors) have all along been 
recorded as proprietors of the plots in suit 
while the plaintiffs Noe. 1 and 2 (or their 
ancestors) have all along been recorded as 
tenants of the said plots. As pointed out 
in the case of Babu v. Thakur Dtn (1) 
where there is no reliable evidence to 
prove that the plaintiffs physically dispos- 
sessed the defendants or that they ever 
asserted a hostile title and all that is made 
out by the evidence is that the plaintiffs 
have been in possession for many years, 
that they have never paid any rent in res- 
pect of it and that in the village papers 
they have been recorded as ‘bila taafia* 
tenants whereas the defendants have been 
recorded as proprietors, these facts are by 

(1) 131 Ind. Gas. 400; 8 0. W. N. 140; A. I. B 
1931 Oudh 144; L. B. 13 A.(0.) 02; 15 B. D. 89. 
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no means Buffioient to establish title by 
adverse possession. 

The respondents’ learned Oonnsel has 
attempted to show that the plaintiffs had 
asserted a hostile title in or abont 1904, in 
certain proceedings relating to mutation or 
correction' of entries in village papers. I 
have not been referred to any documentary 
evidence on that point. As to oral evidence, 

I think there is no clear evidence on that 
point which can be eafely relied upon. It 
should be borne in mind that it has been 
definitely found in this case that the title 
to the plots in suit is in the defendants 
Nos. 1 to 3 and not in the plaintiffs. The 
fact remains that the plaintiffs never suc- 
ceeded in their attempt to get themselves 
recorded as proprietors of the plots in suit. 
The assertion, if any, was never accepted 
by the Revenue Court. Their aesertion, if 
any, was surely unfounded at the time it 
was made and cannot by the mere lapse of 
time convert what was a tenant title into 
that of a proprietor —See Raja Mohammad 
liumtaz Ali Khan v Mohan Singh (2). 
The respondente’ learned Counsel has re- 
ferred to the case of Nadir Singh v. Anpur- 
na Kuar (3). It was held in that case that 
where it is found that a person has been 
in continuous possession of some property 
for more than twelve years without any 
right whatever and that, although he did 
not at any time make any openly avowed 
claim of right to it, his acts and the cir- 
cumstances attending his possession clearly 
show that he intended to hold possession 
as of right, he has to be declared as having 
acquired ti'le by adverse possession. In 
my opinion that ruling does not help the 
plaintiffs in this case. The entries in the 
village papers show that the plaintiffs or 
their ancestors have all along been record- 
ed as tenants of the land in suit and were 
never recorded proprietors thereof. They 
were thus holding the land as tenants. 
The mere fact that no rent was realised 
from them is of no consequence If they 
ever attempted to assert a hostile title that 
assertion was not accepted by the Revenue 
Oonrt. They never instituted any suit in 
the Civil Court to establish their right 
or title to the land in suit. They were con- 
tent that possession should remain with 
them as tenants simply and so they have 

(2) 74 Ind. Oaa. 476; 26 0. 0. 231 at p. 237; A. L 

R. 1923 P. 0. 118; 21 A. L J. 757; 45 A. 419; 45 M. 

L, J. 623; 9 O. A A. I. R. 901; 10 0. L. J. 383; 19 L. 
W. 283; 39 0. L. J. 295; 28 0. W, N. 840; 33 M. L. T. 
321; 50I.A.202(P. 0 ). 

(3) 58 Ind. One. 759; 7 O. L, J. 282; 2 U. P. L. R 


all along been recorded as tenanis of the 
land in suit. It should be noted that the 
judgment of the learned Additional Sub- 
ordinate Judge shows that it'was not con- 
tended before him that the plaintiffs or 
their ancestors had ever asserted a hostile 
title to the land in suit. It appears that 
what was argued before hint was simply 
this that the plaintiffs should be held to 
have perfected their title by adverse posses- 
sion as they had been entered as 'bila tatfia' 
tenants of the land in suit for more than 
twelve years befortbe institution of the suit. 
It should be borne in mind that to prove 
title to land by adverse possession for the 
statutory period it is not sufficient to show 
that some acts of possession have been 
done : the possession required must be 
adequate, in continuity, in publicity and in 
extent to show that it is possession adverse 
to the competitors ; in other words, the pos- 
session must be actual, physical, exclusive, 
hostile and continued during the time 
necessary to create a bar under the Statute 
of Limitation — See Jogendronath Roy y. 
Baldeo Daa (4). 

In my opinion the plaintiffs’ claim is not 
made out. Hence I allow this appeal, set 
aside the decree of the lower Courts and 
dismiss the plaintiffs’ suit with costs. 

A. Appeal allowed. 

(4) 35 0. 961. 


OUDH CHIEF COURT. 

Application No 89 of 1931. 

November 23, 1931. 

Raza, j. 

B ADLU — Dbpbn dant— Applio • NT 
versus 

RAM DA.8 — Plaintiff and anotssb 
— pBPBNSANTB— O pPOBITB PasTT. 

Civil Procedure Code (Act V of 1008), 0. XX, r. U 
{1)— Judgment of Court of Small Causes— Con^ 
tents. 

Under O. XX, r. 4, Civil Procedure Code, a Judge 
in a small cause suit may reduce his remarks to a 
minimum and they need not contain more than the 
oints for determination and the decision thereon 
ut this minimum must be intelligible, and must 
enable the High Court in revision to satisfy itself 
that the decree er order was according to law with- 
out the necessity of perusing the whole record. 

Application for Revision from an order of 
the Second Additional Judge, Small 
Oause Court, Lucknow, dated the 11th Sep* 
tember, 1931 

Mr. Rama Shankar Srivastava, for the 
Applicant. 

Meeere. Sri Ram and Narain Lal^ for the 
Opposite Party. 
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J udosmont.— This is an application in 
revision ander s. 25 of the Small Oaoee 
Ooarts Aot. The plaintiff sued to recover 
Rs. 150 on the basis of a pro note. The 
suit was contested by the defendants. The 
claim was decreed by the learned Second 
AdditionalJudgeof the Small Oanse Ooart, 
Lncknow, on the 1 Uh September, 1931. 1 
find there is no judgment according to law 
in this case. The order which is to be 
taken as the judgment of the Oourt runs 
thus ; — 

“ Decree for Rs. 150 and costs. Attempt to bo made 
to realise first from defendant No, 1." 

It is impossible to treat this order as the 
judgment of the Oourt. Under O. XX, r. 4 
U). Civil Procedure Code the judgment of 
a Oourt of Small Causes must contain the 
points for determination and the decision 
thereon. The Judge of a Oourt of Small 
Causes is expected to apply his mind to 
the decision of a Small Cause Oourt case 
as carefully as he would apply his mind to 
the decision of a regular suit. Under O. 
XX, r. 4, Civil Procedure Code a Judge in 
a Small Cause suit may reduce his remarks 
to a minimum and they need not contain 
more than the points for determination and 
the decision thereon but this minimum 
must be intelligible, thus enabling the 
High Court in revision to satisfy itself that 
the decree or order was according to law 
without the necessity of perusing the whole 
record. The learned Judge ought to have 
written a judgment according to law to 
enable this Oourt to see if the case had 
been decided properly. He is directed to 
write his judgment according to law and 
submit the file to this Court without any 
unnecessary delay. The case will then be 
tekeu up by this Oourt for disposal. Au 
early date will be fixed as soon as the rO' 
cora is received back from the lower Court 
after compliance. 

N. K. & A. Case remanded. 


OUDH CHIEF COURT. 

Second Civil Appeal No. Ill of 1931. 

November 26, 1931. 

Rizt, J. 

BADRI MISIR AND oTflBas— A ppbllants 

VCTSU8 

SHANKAR MISIR and otabrs 
— Rbspondbnis. 

Hindu Law — J oint family '•^Partition of some prop* 
'erty— Status of members with regard^ to undivided 
property — Possession of one, if adverse to others. 

Where the co- parceners in a joint Hindu family 
make a partition and divide the joint property with 
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the exception of a portion of it, they are, in absence 
of indication to the contrary, tenants-in-comraon 
with reference to the excepted property. The fact 
that the property was originally acquired by the 
members of the family as trespassers does not make 
any difference. Dagadti Govini odake v. Sakhubai 
Nana Bodake (1), followed, [p. 703, cols 1, & 2.] 

The possession of one tenant -in-common, is not 
adverse to the other until ouster, [p. 703, col, 

I.] 

Second Appeal against a decree of the 
Additional Sessions Judge, Sultanpur, dated 
the 22Qd December, 1930, reversing that of 
the Munsif, Sultanpur, dated the l8th 
November, 1929. 

Mr. Byder Huatin, for the Appellants. 

Mr. Ghulam Imam, for the Respondents. 

Judg-ment, — This is an appeal from a 
decree of the Additional Subordinate J udge, 
Sultanpur, dated the 22nd December, 1930, 
setting aside a decree of the Munsif, Sul* 
tanpur, dated the 18th November, 1929. 

The facts of the case are fully set out iu 
the judgment of the learned Additional 
Subordinate Judge and they need not be 
repeated in detail. 

The dispute in this case relates to certain 
zemindari shares in three villages called 
Kalkaura, Nakha and Kambhain in the 
District of Sultanpur. 

The principal parties to the suit are the 
descendants of one Jasai Ram who died 
long ago. The plaintiff is the son of Sat 
Narain, one of the three sons of Jasai Ram. 
The principal contesting defendants are 
the descendants of the remaining two sons 
of Jasai Ram, namely, Ghisiawan and Bin- 
deshuri. All the descendants of Jasai Ram 
were living jointly as members of a joint 
Hindu family before the year 1897. The 
property in suit originally belonged to 
one Beni Day al Singh. Bindeshuri obtain- 
ed a possessory mortgage from Beni Dayal 
Singh on the 28th August, 18/5, in respect 
of certain shares in five villages including 
the three villages mentioned above. The 
property in suit was not comprised in the 
said mortgage but the descendants of Jasai 
Ram had been in possession of that prop- 
erty also along with the shares covered by 
the mortgage in the three villages rnen- 
tioned above. It is not clear by what right 
they got possession of the property in suit 
which was not comprieed in the mortgage, 
but the fact remains that they got posses- 
sion of the property and held it as their 
property for more than twelve years. 
Achchebar Singh /defendant No. 13 (since 
deceased) sued for redemption of certain 
shares as transferee from Bajrang Singh 
son of Beni Dayal Singh in 1915. Bajrang 
Singh was the father of the defendant No 
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12. It was finally decided in that suit that 
Achchebar Singh was not entitled to re- 
deem the entire shares of Beni Dayal Singh 
in villages Kalkhaura, Nakha and K^m- 
bhain and that he could redeem cnly the 
shares covered by the mortgage of 1875. 
The property in suit was thus left in the 
posseesion of the descendants of Jasai 
Ram. 

The learned Additional Subordinate 
Judge has found that the property in suit 
as well as the property covered by the 
mortgage was the joint property of all the 
descendants of Jasai Ram and that the 
plaintiff is entitled to a one- third share in 
the property in suit which was not included 
in the partition which took place among 
the descendants of Jasai Ram in the year 
18J7. He held that the descendants of 
Jasai Ram were in possession of the prop- 
erty in suit as joint tenants before the 
partition of lh79 and that it came to be 
held after that partition by all the descend- 
ants of Jasai Ram as tenants-in-common. 
He therefore gave the plaintiff a decree 
for a one third share in the property in suit 
holding that the plaintiff's claim was not 
barred by time. 

Some of the defendants have filed this 
appeal in this Court. 

In my opinion there is no substance in 
this appeal 

The findings of the learned Additional 
Subordinate Judge that the property in 
suit is the joint t roperty of all the descen- 
dants of Jasai Ram and that it came to be 
held after the partition of 1897 by all the 
descendants of Jasai Ram as tenants-in- 
common are findings of fact based upon 
admissible evidence and cannot be impugn- 
ed in second appeal. The possession of one 
tenant-in common is not adverse to the 
other until custer. As pointed out in the 
case of Dagadu Govind Bodake v. Sakhubai 
Nana Bodake (1), where the co parceners in 
a joint Hindu family come to partition 
and divide the joint property with the ex- 
ception of a portion of it, they are, in ab- 
sence of indication to the c:)ntrary, tenants- 
in-common with reference to the excepted 
property. I am not prepared to accept tie 
contention that the property in suit was not 
the joint property of the descendants of 
Jasai Ram as they had originally acquir- 
ed it as trespassers. In the first place it 
appears that this plea was not raised in de- 
fence in the lower Courts. In the second 
place I think there is no substance in 

(1) 73 Ind. Oas. 369; 47 B. 773; 25 Bom. L. R. 806; 
A. l.R, 1924 Bom. 31. 
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this plea. It may be that the property was 
originally acquired by the members of the 
joint family as trespasssrs, but they held 
it as such for more than twelve years and 
it became the property of the family after 
that period in which all members were 
interested. They held the property treating 
it as joint property of the family. The 
plea in question must therefore be repelled 
in second appeal. No ouster or adverse 
possession is satisfactorily establish- 
ed. 

In my opinion no case has been made out 
to disturb the judgment of the learned 
Additional Subordinate Judge. Hence I 
dismiss the appeal with costs. 

N, K, & A Appeal diammed. 


OUDH CHIEF COURT 

Sb oNi) Civil Appb*i. No. 39 of 1931, 
November 17, 1931. 

Ha«a!< C J. and Kisoh, J. 

B SUES H WAR PANDE and othbes— 
Dbfe.sdants— Appbllanis 
lersua 

BHAWANI DIN SINGH anb othbes — 
Plaintjfps— Rbjpondbnts. 

Revenue Record-- Entry contrary to express agrees 
ment — Evidentiary value 

Where an entry ill the village papers to tha affect 
that certain persons are under-proprietors is con- 
trary to the express terms of a compromise between 
the parties is no value whatsoever, the presumption 
of its corectness is destroyed by tha terms of the 
compromise. 

Second Appeil against a decree of the 
District Judge, Qonda, dated the 5th 
Novemb r, 1930, reversing that of the 
Subordinate Juuge, Gonda, dated the 29th 
May, 1920. 

Messrs. G. Uaaan and AH Jawwad, for 
the ApoellantB. 

Mr. Hyder Huaein, tor the Respondents, 

Judgment —Tbie is the defendants' 
appeal from the decree of the District 
Judge of Gonda dated the 3rd November, 
J 930, reversing the decree of the Subordi- 
nate Judge of the same place dated the 
29th May, 1930. 
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In the Bait Out of which this appeal arieee 
the plaintiffs asked for a declaration that 
the defendants bare no proprietary or 
under proprietary rights in certain plots of 
land, the list of which was attached to the 
plaint, situate in village Daulatpur, mohal 
Inderdawan Singh, Pargana Nawabganj, in 
the District of Qonda. The defences with 
which we are now concerned, were that the 
plots in question were held by the defend- 
ants in under-proprietary rights^ and that 
the suit was barred by limitation. Both 
these defences were upheld by the Court of 
first instance and the plaintiffs’ suit was 
dismissed On appeal the learned District 
Judge of Gbnda has disagreed with the 
Subordinate Judge on both points, allowed 
the appeal and decreed the plaintiffs’ suit. 

In second appeal before us the same two 
uestions are reiterated on behalf of the 
efendants. The judgment of the learned 
District J udge is so clear and exhaustive 
that we do not think that we can usefully 
add to it. The plaintiffs are admittedly the 
owners of the mohal and they concede that 
the defendants held the plots in question 
in the right of tenants. The onus, there- 
fore, is on the defendants to establish that 
they possess rights higher than those con- 
ceded to them by the plaintiffs. In dis- 
charge of this onus they rely on entries 
made in village papers since the year liiOO 
up to the present day. These entries 
certainly support the defendants' case, and 
we are asked to give effect to them, as, it 
is argued, they must be presumed to be 
correct. The learned District Judge has 
faced this argument in all its details and 
has come to the conclusion that the pre- 
sumption is wholly rebutted by the agree- 
ment entered into between the predecessore- 
in-interest of the present parties so far back 
as the year 1893 The agreement was filed 
in the form of a compromise in proceedings 
for mutation of names in respect of a much 
larger area which comprises the plots in 
suit. The plaintiffs’ predecessor-in-iatere-st 
claimed by an application in the Court of 
Revenue that bis name be entered in respect 
of that area in the revenue papers as pro- 
prietor. The appellants' predecessor seem- 
ed to have resisted the application up to a 
certain stage and then the parties mutually 
settled the controversy by filing the agree- 
ment to which reference has just now been 
made. On the record of this case this agree- 
ment is marked as Ex. 3. Except five plots 
the rest of the plots in suit have been found 
by the learned District Judge to be covered 
by the terms of this compromise. ' 
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On the question of the construction of 
this agreement, there can be no two opi- 
nione. The appellants’ predecessor in- 
interest agreed to hold the plots in suir, 
except the five plots, in the right of a tenant 
on a payment of yearly rent of Re. 31. As 
regards the remaining five plots, the learned 
District Judge is of opinion that they too 
may well be considered to have been in- 
cluded in the agreement, Hx. 3 We are 
not prepared to affirm this opinion, but, as 
we have already said, the onus lay on the 
defendants to show that they have rights 
superior to tenancy rights in any of the 
plots in suit and we think that they have 
failed to discharge that onus. 

On the question of limitation, we agree 
with the learned District Judge that the 
suit out of which this appeal arises is not 
barred by time. The learned District 
Judge rightly thinks that this point as well 
as the point just now disposed of are 
covered by the decision of their Lordships 
of the Judicial Committee in Mohammad 
Mumtai AH Khan r. Mohan Singh (1). In 
the course of arguments the learned Advo- 
cate for the appellants placed before us a 
decision of a Bench of the late Court of the 
Judicial Commissioner of Oudh in Bipin 
Chandra Chatter ji v. Dawan Singh (2), as a 
decision in support of his arguments. 
We think that decision is wholly irrelevant 
to the facts of this esse. The entries in the 
village papers in favour of the appellants 
were made in teeth of the terms of the com- 
promise. They are therefore of no value 
whatsoever, and whatever evidential effect 
they had by reason of a presumption in 
their correctness, that effect has been 
altogether swept away by the clear terms of 
the compromise. 

The appeal fails and is dismissed with 
costs. 

A. Appeal dismiised, 

(1) 74 Ind. Oas. 476; 50 I. A. 202; A. I. R. 1923 P. 0. 
118: 21 A. L. J. 757: 40 A. 419; 26 0. O. 2.31; 45 M. L. 
J. 623; 9 O. * A. L. R 901; 10 O. L, J. 383; 19 L. W. 
283; 39 0. L. J. 295; 28 0. W. N. 840; 33 M. L. T. 321 
(P. 0.) 

(2) 71 Ind. Oas. 121; 2 0. W. N. 894; A. I. R. 1925 
Oudh 732; L. R. 7 A (0) 26. 
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LAHOBE HIGH COURT 

Orimioal Revision Petition No. l307 
of 

February 1?, 1932. 

BaoiDWAY, J. 

IBRAHIM ANDOTBBae— P btiticnbbs 
versus 

QURAN DITTA MAL— Oompi,ainant 
— Rbspondbnt. 

Criminal Procedure Code (Act V of 1898)^ i. 436 — 
Order directing Magistrate to frame charge— Legality 
of. 

Section 436, Oriminal Procedure Code, only 
empowers a Sessions Judge to direct a further enquiry; 
it does not empower him to direct the Magistrate to 
frame a charge and to try the accused on that charge. 

Petition for revision of an oiuer 
of the Sessions Judge, Qurdaspur, 
dated the ISth of July, j 93I, reversing 
that of the Magistrate, First Glass, Qurdas- 
pur, dated the st of March, 1931. 

Mr. Moh&in Shah^ for the Petitioners. 

Mr. Muhammad Amin Khan, for 
theGovernment'Advocate and Mr. Shamair 
Chand, for the Respondents. 

Judgment. — Five persons were sent up 
lor trial charged with oifences under se. 323 
and 325 of the Indian Penal Code. A 
Magistrate of the First Class enquired into 
the offences and discharged four of the 
five persons sent up, under 8.253 of the 
Oriminal Procedure Code. He framed a 
charge against the fifth man, named 
Ramzan, under s. 325 of the Indian Penal 
Code. He then apparently was transferred, 
for Ramzan was tried by another Magistrate 
who acquitted him. A petition for revision 
was then filed by the complainant against 
the otder discharging the four persons 
referred to above. This petition came 
before the learned Sessions Judge, 
Qurdaspur, who found that the Magistrate 
had apparently made no reference whatever 
to the evidence on the record but had 
mentioned in the course of his order of 
discharge that he had ezamiued the Police 
papers without recording the result of his 
examination and finding that there had not 
been a proper enquiry and that the said 
Magistrate had acted perversely, he accepted 
the petition for revision and ordered a 
further enquiry. Unfortunately,.the order 
was as follows: — 

i<« ♦ • *j direct further enquiry against the 
respondents who will be charged for causing simple 
hurts to the complainant and who will be duly tried on 
thstcharge.* 

This order was passed on the 7th Febru- 
ary, lv31. The case went back to a Magis* 
trate of the First Glass Sheikh Abdul Rahim 
who took up the inquiry. No further 
evidence was led before him and apparently 
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neither party wished him to commence 
proceedings dt novo* The Magistrate, 
therefore, proceeded to record an elaborate 
order weighing all the evidence on the 
record and, finally, came to the conclusion 
that that evidence did not carry conviction 
and, for that reason the four persons were 
discharged. 

Against this order of discharge the com- 
plainant preferred a second petition under 
8. 435 of the Oriminal Procedure Oode, 
challenging in the very first ground the 
construction placed by the Magistrate on 
the order cf the learned Sessions Judge 
dated the 7ih February, 1931. The learned 
Sessions Judge decidsd the petition on the 
first ground. He held that he had ordered 
the learned Magistrate to frame a charge 
and to try persons against whom that 
charge wa^ framed, and that, therefore, the 
Magistrate had misinterpreted the order 
passed and that he had acted wrongly in 
not framing a charge and proceeding to try 
the said persons He accordingly accepted 
the petition and directed another Magistrate 
to read carefully the order of the 7th 
February, 11*31, and directions contained 
therein and then to proceed in accordance 
with law. 

It is against this older that the four 
persons concerned have submitted this 
petition to this Gaurt and on their behalf, 
Mr. Mohtin Shah has urged that the learned 
Sessions Judge had no power to order a 
trial, his power under s. 436 of the Oriminal 
Procedure Gode being confined to the 
ordering of a further enquiry, and that, 
therefore, the Magistrate had acted within 
his jurisdiction in considering the question 
as to whether, on the record, a charge should 
or should not be framed. On the other 
hand, it has been contended by the learned 
Oounsel lot the Orown, firstly, that this 
Court has no jurisdiction in the matter and, 
secondly, that the learned Sessions Judge 
wheu passing the order dated the 
7th February, 1931, acted within his 
jurisdiction. So far as the first objection is 
concerned, I am satisfied that I am 
empowered, sitting as a Court of Revision, 
to rectify any error in law made by Subordi* 
nate Courts which error would lead^ to 
injustice. As to the second contention, 
s. 436 of the Oriminal Procedure Code is 
perfectly clear and only empowers a 
Sessions Court to direct a further enquiry. 
It has been held more than once that an 
enquiry is not a trial and the definition of 
the word “enquiry" to be found in s, 4 (fc) of 
the Oriminal Prooedure Oode bears out that 
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interpretation. I must hold, therefore, that 
the learned Seseione Judge was in error 
when he directed the Magistrate to frame a 
charge and to try the persons so charged on 
that charge. All that he was empowered to 
do was to direct the Magistrate to hold a 
further enquiry and then to proceed in 
accordance with law. If the result of that 
enquiry warranted his so doing, the Magis- 
trate was to frame a charge. If the result 
of the inquiry rendered it, in the opinion 
of the Magistrate, impossible to frame a 
charge he was entitled to discharge the 
persons before him. In the present case 
the Magistrate has dealt very thoroughly 
with the evidence and has come to a con- 
sidered opinion on that evidence and that 
opinion is that it is insufficient for a 
charge. 

In these circumstances, I accept this peti* 
lion, set aside the order of the learned 
Beesions Judge dated the 13th July, 1931, 
and restore the order of discharge passed by 
the Magistrate on the 21st March, 1931. 

i. Petition accepted. 


LAHORE HIGH COURT. 

Civil Reference No. 14 of 1931. 
January 2), 19 2. 

Beoilway A^D Addison, JJ. 
QOVERNMEN I MAIL MOTOR 
SERVICE, RAWALPINDI— A66K86BB8 
— Pet tic nseb 
1 €1 sus 

Tub COMMISSIONER cf INCOME-TAX 
— Rebponsbnt. 

Income Tax Act (Xi of 1922)^ w, 23 (Ji)^ 10 (2) (vi) 
^Deductions— Depreciation of motor cars-Aesess- 
ment to best judgment-^ Notice for assessment for 
Bubitquent year— Claim for depreciation of motor 
cars in use for more than five years— Admissibility — 
Failure to keep depreciation account^ effect of. 

Where assessment for the years lif23-24 to 1927- 
28 was made to the best of the Income-tax OflScers 
judgment under s. 23 (4), Income Tax Act, and the 
assessee on receiving not ice of assessment for the year 
1928-29, claimed depreciation in respect of motor 
cars which had been in use in 1922*23 and the claim 
was disallowed : 

ifeid, that in view of the fact that the assessment 
for the years 1922-24 to 1917-28 was final and not 
subject to appeal and that for the purpose of allow- 
ing depreciation the life of mote r cais is taken as 
five years under the Inccine-tnx rules, the assessee 
was not entitled to claim depreciation on the cars 
which were in use from 1922-J'3, in a year subsequ- 
ent to the said five } ears [p. 70fi, col. 2.] 

ifeW, further, that the fact that no depreciaticn 
account had been maintained as required by the rules 
did not give rise to any inference that no allowance 
for deductions had been made in the Assessment for 
the years 1922-24 to 1927-28, [p. 707, col. 1.] 

Wheu an assessment is made to the best of the 


Income Tax Officer’s judgment on a net inoomd 
under a 23(4) of the Act all expenses incidental to 
the buainessmust be assumed to have been consid- 
ered in arriving at the net income assessed, [ibid] 

CaFe referred V)y the Oommieeioner of 
Incrrne Tax, Punjab, North West Frontier 
and D Jhi Proviic e Lahore, with his No. 
221 531-1132, dated the l‘3rd July,, 
1931. 

Mr. Kirpa Ram Bajajy for the Petition- 
ers. 

Mr. J. N. Aggarwal, for the Respond- 
ent. 

Addison J. — The Commissioner of 
Income-Tax, Punjab, has referred the fol- 
lowing question of law for decision, 
namely: — In view of the fact that the aa- 
sessments in this case for the years 1923-1924 
to 19.7*2<5 inclusive were made to the 
best of the Income-Tax Officer’s judgment 
under s. 23 (4) of the Act and that for pur- 
poses of allowing depreciation under the 
Income tax rules the life of motorcars 
used in connec^on with the business is 
taken as five years, is the assessee entitled 
to claim depreciation on the cars in use 
from 1922-23 in a year subsequent to the 
five years ? 

The facts stated are as follows: — No 
return v^as made by the Government Mail 
Service, Riwalpindi, for the years 1923-24 
to 1937 2d inclusive and the Income-Tax 
Officer EEeeEBcd the income of the firm for 
these years under s 23 (4) to the best of his 
judgment. For the year 1928-29 an assess- 
ment was made on the firm again under sv 
23 (4) cn an income of Rs 1,60,000. Sub- 
sequently the Income-Tax Officer consider-^ 
ed that his original BBseesment omitted 
certain profits and he issued notice to the 
firm under s. 31 read with 6. 22(2) of tho 
Act. On Kcdving this notice the firm in 
questicn filed a return declaring their 
^ceme to be Rs. 1,59,715. In these pio^ 
ICfeedings the firm claimed depreciation on 
the prescribed form to the extent of 
Rs. 53,5fc0on certain motor-cars and lorrieB 
valued at R^. 2,67,913. The Income Tax 
Officer held that depreciation was admis- 
sible Cl ly en cars of the value of 
Rs. £4,631 and on this sum allowed depre- 
ciation lo the extent of Rs. 16,972. As 
regards the other cars for which deprecia- 
tion was claimed and disallowad the reason 
given by him was that they were in use in 
1922-23 and thus, as depreciation was only 
permissible fer five years, there could be 
no claim for depreciation in the year 1928 - 
29, the assessments for the preceding five 
years having been made to the best of the 
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Inoome*Taz Officer's judgment under s 
23 (4), these assessments being final and not 
capable of bsiug re-opened. The assessee’s 
appeal was dismissed by the Assistant 
Oommissioner of Income- tax and this re- 
ference was thereupon demanded and al- 
lowed by the Oommissioner of Income 
Tax. 

The matter is simple. In my judgment 
the question referred must bs answered in 
the negative. Once an assessment has 
been made to the best of the Income Tax 
Officer’s judgment on a net income under 
B. 23 (4) of the Act it follows that all ex- 
penses incidental to the business must be 
assumed to have been taken in to considera- 
tion in arriving at the net income asses- 
sed. Such an assessment is final, conclu- 
sive and not open to appeal. It was 
argued, however, that as no depreciation 
account was maintained by the Income Tax 
Officer as required by the departmental 
rules it should be assumed that this allow- 
ance was not given for the years referred 
to. This does not follow. The depreciation 
account is merely for the convenience of 
the department; nor does tbe fact that 
under s. 10 (2) (vi) of the Act the deprecia- 
tion allowance can be carried forward to 
a subsequent year if there is no profit in 
the particular year for which it is claimed, 
help the assessee. In all the years in 
question there was a profit. In my judg- 
ment the asseesee has no ciee and it 
must be held that the depreciation demand- 
ed is inadmissible as all claim to it must 
be taken to have been exhausted in the 
assessments for tbe five preceding years 
in which it was claimable.. 1 would allow 
the Oommissioner of Income -Tax his costs. 
Oounsel's fee Rs. 100. 

Broadway, J.—I concur. 

N. K. & A. Answered in the negative. 


LAHORE HIGH COURT. 

Oriminal Revision Petition No. 1189 
of 1931. 

January 29, 1932. 

Jai L iL, J . 

[Musammat 8ABHAI— OoNVior — 
Pbtitionbe 
versus 

EMPEROR— Rb»pondbnt. 

Frontier Crimea Regulation (III of 1901), as. SO, iS, 
i9 and S9 — Jurisdiction of High Court to revise orders 
of Sessions Judge and Magistrate on merits — Charge 
for adultery — Strict proof of adultery, necessity 

of. 


The provisions of ss. 48 and 4D of the Frontier 
Crimes Regulation apply only to orders passed by 
the Deputy Oommissioner and the Oommissioner 
acting under the express provisions of the Regulation. 
The High Court has, therefore, jurisdiction to revise 
the orders of the Sessions Judge or a Magistrate of 
the First Class in a case tried by them under s. 59 of 
the Regulation, [p. 708, col .2.J 

In a charge of adultery under a. 30 of the Frontier 
Crimes Regulation, it is necessary to prove by direct 
evidence either the commission of adultery or such 
circumstances as raise an irresistible conclusion that 
adultery has been committed. This cannot be done by 
merely alleging that the woman is of bad character and 
that another person has been visiting her father with 
whom she had been residing, [p 708, col, 2; p. 709, col. 
1*1 

Petition for revision of an order of tbe 
Sessions Judge, Multan, dated the 24th 
July, ll31, affirming that of the Magistrate, 
First Glass, Leiah, dated the 18th May, 1931. 

Mr. S R La wl, for the Petitioner. 

Mr. Khurshaid Zaman for The Govern- 
ment Advocate, for the Respondent. 

Order.— This petition for revision 
raises an important question of jurisdiction. 
The petitioner Musammat Sabhai has been 
convicted under s. 30 of the Frontier Grimes 
Regulation III of 1901 and has been sent- 
enced to two years* rigorous imprisonment. 
Section 30 of the Regulation has enacted a 
substantive offence and provides that a 
married woman who knowingly and by her 
consent has sexual intercourse with any 
man who is not her husband is to be deemed 
to be guilty of the offence of adultery 
punishable with imprisonment which may 
extend to five years. The petitioner was 
tried and convicted by Sirdar Bslwant 
Singh Qarewal, Magistrate First Glass, Leiah 
in tbe District of Muzsffargarh and her 
appeal was dismissed by the Sessions 
Judge of Multan on its merits. 

As I was doubtful whether there was 
sufficient evinence in support of the convic- 
tion I issued notice to the Grown; at the 
bearing of the petition tbe Grown was re- 
presented by Mr, Khurshaid Zaman, Advo- 
cate who raised a preliminary objection 
that this Court is not competent to interfere 
on revision where a person has been con- 
victed under any section of the Regulation 
concerned and, in support of this objection 
he relied upon ss. 48 and 49 of the Regula- 
tion, tbe former of which provides that ' no 
appeal shall lie from any decision given, 
decree or sentence passed, order made, or 
act done, under any of tbe provisions of this 
Regulation," and the latter authorises the 
Oommissioner to call for the record of any 
prcceeding under tbe Regulation and revise 
any decision, decree, senterco or order 
given, passed or made therein. It appears 
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to me, however, that these two sections 
merely relate to orders passed by the 
“Deputy OommisBioner" or the “Oommis- 
sioner” in exercise of powers expressly con- 
ferred on them by the Segulation and 
Which mainly have the effect of ousting the 
jurisdiction ^original and appellate) of the 
ordinary Courts. So far as the appellate 
and revisional jurisdiction of this Court 
with regard to proceedings pending before 
or cases decided by the Magistrates or 
Sessions Judges is concerned it is not 
affected by these sections. 

Section 59 of the Regulation expressly 
provides that an offence punishable under 
B, 29ors. 20 of the Regulation may be tried 
by a Court of Session or by the Court of a 
Magistrate of the First Claes and that the 
offence punishable under s 37 may be 
tried by any Magistrate of the First Class. 
It seems to me that the present caee was 
decided by the Magistrate, First Class, under 
the provisions of s. 59 and therefore the 
Appellate Jurisdiction of the Sessions 
Judge and the revisional jurisdiction of this 
Court is not affected. 

The Regulation tnentioned above has the 
effect of constituting special tribunals for 
the trial of specified offences, of providing 
special procedure lor dealing with certain 
acts which affect public tranquility and, 
lastly, of constituting new offences. It 
further confers power on the Deputy Com- 
missioner to withdraw proceedings from the 
ordinary Courts and to commit them for 
trial to specially constituted tribunals and 
to dispose of them himself and also to pass 
certain orders himself without reference to 
such tribunals. But persons who offend 
against the ordinary criminal law or against 
the newly constituted offences are amenable 
either to the jurisdiction of the ordinary 
Criminal Courts or, at the discretion of the 
Deputy Commissioner, to the jurisdiction 
of the specially constituted tribunals. 
When, however, jurisdiction is exercised by 
ordinary Criminal Courts even with regard 
to the specially constituted offences, the 
exercise of such jurisdiction by them is 
subject to the appellate and revisional 
jurisdiction of the superior Courts. The 
application of the provisions of ss. 48 and 
49 is, therefore, only to orders passed by 
the Deputy Commissioner and the Commis- 
sioner acting under the express provisions 
of the Regulation, I am, therefore, of opinion 
that this Court has jurisdiction to revise the 
order of the Sessions Judge and the Magis- 
trate in the case on its merits. If, however, 
1 had held that the objection raised on 


behalf of the Crown is sound still I would 
have had jurisdiction to set aside the order 
of the Sessions Judge owing to its being 
without jurisdiction, thus leaving the 
convict to invoke the revisional jurisdiction 
of the Commiseioner. But I am of opinion 
that I am condpetent to revise the judgments 
of the Magistrate and also of the Sessions 
Judge on the merits, 1 have not expressed 
any opinion on the merits of the case as 1 
have not heard Counsel on that aspect of the 
case, and I proceed to do so now. To be 
heard on 29tb January 1932. 

After further hearing his Lordship made 
the following 

OPdOP. — This judgment will be read 
in continuation of my order of the 
21st January, 1932. I have now beard 
Counsel and am of opinion that an 
offence under s. 20 of the Frontier 
Crimes Regulation has not been proved 
against the petitioner. A complaint was filed 
by the husband of the petitioner but no speci- 
fic time w8tB mentioned when the petitioner 
had committed the offence. Some evidence 
was given at the trial by persons who alleg- 
ed that they bad actually seen her cornmit- 
ting adultery but the occasion mentioned 
by them is different to that mentioned by 
the complainant in bis statement. In any 
case the evidence has not been considered 
to be reliable and the Sessions Judge hw 
upheld thp conviction merely on the testi- 
mony of the husband who in bis examina- 
tion in- chief did not state that he had 
witnessed the offence on any parti .'filar 
occasion though in cross examination he 
did say that he had actually seen the 
persons concerned committing adultery 
with the petitioner a few days before tha 
statement. The Sessions J udge has upheld 
the conviction for the following reasons. 

“Now, in a case like the present, the important 
witness is the husband. For this reason the law 
insists that such a complaint shall be brought by the 
husband. The offence is such which by its nature is 
committed in secret, and it is not likely that there will 
be a number of eye-witnesses tc it. The evidence of 
alleged eye witnesses is, therefore, a priori aspect 
but unless very good reason is shown why the hus- 
band should bring a false charge, it is reasonable to 
believe him. It is unlikely that a husband will accuse 
his wife of adultery without a cause.” 

This is a reasoning which does not appeal 
to me. The husband may have other 
motives for bringing a false charge and in 
this case it is conceded that the husband 
and wife have been living separately. The 
latter is living with her father. The mere 
fact that another person has been going to 
visit the father of the wife is no proof of 
her adultery with that other person. In a 
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oharge for adultery it is neoessary to prove 
by direct evidence either the commiesion of 
adultery or such circumstances as raise an 
irresistible conclusion that adultery has 
been committed. This in my opinion 
cannot be done by merely alleging that the 
woman is of bad character and that another 
person has been visiting her father with 
whom she had been residing. 

The evidence of the witnesses who have 
deposed to have seen the petitioner com- 
mitting adultery is not reliable and, as I 
have already staged above, does not corres- 
pond with the testimony of the husband. 

I have not been able to follow the whole of 
the judgment of the learned Sessions Judge 
but after an examination of the evidence am 
of opinion that the charge has not been 
proved against the petitioner. 

1 accordingly accept the petition and 
setting aside the conviction acquit Musam- 
mat Sabhai and direct that she ba released 
from jail forthwith. 

N. K. & A. Petition accepted. 


LAHORE HIGH COURT. 

Civil Revision Petition No 7 of 15132. 

February 29, li)32. 

Broadway, J. 

E WPEROR— PsTiTioNEa 

versus 

PRITAM 81NQH — Aooosbd — 
Rbspondbnt. 

Criminal Procedure Code (Act V of 1898^, ss. 

U97 (6) — Bail-- Power of High Court to cancel — 
Grounds for releasing on bail. 

The High Oourt has jurisdictioa to consider whe- 
ther or not the order of a Subordinate Court passed 
under s. 497, Criminal Procedure Code, should or 
should not be maintained and also whether under 
the provisions of sub-s. 5 of s. 497, an accused person 
should be allowed to continue at large. 

Where a person is accused on a charge of a serious 
nature such as an attempt to murder, bail should not 
be allowed for the reason that the injured person 
was not well enough to attend the identification parade. 

Petition praying that the bail of 
Pritam Siugh be cancelled and he be re- 
manded to cu4odv. 

Mr. C. H Garden Noad, The Govern ment 
Advocate, for the Petitioner. 

Mr. i7. G Sethi, for the Reaponfent. 

Order. — As a result of certain hap- 
penings at Ludhiana on the 29bh Novem- 
ber, 193*, a lad named Ashiq Hussain 
was seriously stabbed. Certain persons 
were arrested under s. 30/, Indian Penal 
Code, on a charge of attempting to murder 
the said lad. The Magistrate refused to 
release these persons on bail whereupon 
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they moved the Sessions Judge asking 
that they be allowed on bail* The learned 
Sessions Judge recorded a somewhat 
lengthy order on the 5th December, 1231t 
enlarging the said persons ’on bail on 
their furnishing security in the sum of 
Rs. 2,000 with one surety each. One of 
the principal reasons for allowing bau 
appears to have been that up to the 5th 
December, 1931, identification parade had 
not been held and, therefore, the proseou- 
tion were not in a position to state 
definitely which, if any, of the persons 
arrested had actually inflicted the knife 
wound on the boy. 

An application has now been put in 
on behalf of the Crown under s. 497 (5), 
Criminal Procedure Code, setting out 
the facte and asking that the bail of one 
of the said persons, namely, Pritam Singh, 
should be cancelled and he should be 
remanded to custody. Notice of this 
application was issued on two occasions 
but strange to relate on neither occasion 
was it possible to serve Pritam Singh with 
the notice although Mr. Sethi who ap- 
peared for him to day informed me that 
Pritam Singh had been regularly appear- 
ing in Oourt at the hearings of the case 
which appears to be proceeding. I have 
also been told tc-Jay that, as soon as the 
injured lad was in a condition to do so, he 
was called upon to identify his assailant and 
that he had identified Pritam Singh as the 
man who actually inflicted the knife wound 
on him. 

Mr. Sethi bas contended first that this 
Court has no jurisdiction either under 
6 497 or 6,439, Criminal Procedure Code, to 
interfere with the discretion of the Sessions 
Oourt. In this veiw I am unable to concur. 
Hid the learned Sessions Judge refused to 
admit Pritam Singh to bail this Court would 
undoubtedly have been moved in the matter 
and could, had it thought fit, have passed aa 
order in favour of Pritam Singh. Similarly, 
to my mind, it is within the jurisdiction of 
this Oourt to consider whether or not the 
order of the Sessions Judge passed under 
s. 97, Criminal Procedure Code, should or 
should not be maintained and also whether 
under the provisions of sub-s. (5) of s 497, 
Criminal Procedure Code, Pritam Singh 
should be allowed to continue at large. 
While I am in favour of exercising the 
Court’s discretion in matters relating to bail 
liberally in the case of ordinary ofiences, I 
do not think that when a person isarrainged 
on a charge of so serious a nature as attempt 
to murder, bail should be allowed especially, 
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i/vhen the main reason appears to have been 
that the injured person had not been well 
enough to be subjected to the ordeal of an 
identification I parade. Under these circu- 
mstances I consider that at the present 
moment Pritam Singh should be taken into 
custody. I, therefore, cancel his bail and 
direct that he surrender to that bail and be 
taken into custody until such time as the 
Magistrate concerned is in a position to come 
to a definite conclusion in the case. 

A. Bail cancelled. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1714 of 1930. 

January 7, 1932. 

Hahbison, J. 

QHASI—DaFflNDANT— A ppellant 
versus 

MANGA— Plaintiff and ancthbr— 

DBFK^^DANT— RbSPONDBNTS. 

Civil Procedure Code (Act V of 1908), 8.100,0, 
XXXII, r. 1, 0. VI, r 17 — Suit by major as minor 
^Application for amendment — Amendment, when to 
he allowed— Bono, fides, whether question of fact. 

Where a suit is instituted by a next friend fora 
person described as a minor who is really a major 
and an application is subsequently made for per- 
mitting the real plaintiff to continue the suit as a 
major what the Court has to see is whether at the 
time the wrong recital was entered in the plaint 
those responsible for it were acting bona fide or not, 
that is to say, whether they themselves were mistaken 
and if there was no mistake and at best gross care- 
lessness permission should not be granted. 
Amritsaria v. Gamxtn (1), Durga Devi v. Gur Na- 
rain (2), Shanmuga Chetty v. Narayana Ayyar (3;, 
Xarayan Chandra Das v. Dulal Chandra Dutta (4), 
Taqui Din v. Obaidulla (5;, Sheorania v. Bharat 
Singh (6) and liuhul Amin v. Shankar Lai (7), referred 
to. 

Though the question whether the conduct of a per- 
son was 6ona jide is usually one of fact the High 
Court can interfere in second appeal if there is no evi- 
dence to support the finding, [p, 711, col 2.] 

Second Appeal from a decree of the 
Senior Subordinate Judge, Karnal, dated 
the 2nd July, 1930, affirming that of the 
Subordinate Judge, Fourth Claea, Panipat, 
dated the 16th December, 1929. 

Mr. Din Dayal Khanna, for the Appel- 
lant. 

Mesare. Shamair Chand, Mehr Chand Sud 
and Qabul Chand, for the Respondents. 

Judgment.— The pnly point agitated 
in this second appeal is what should be the 
consequences on the facts found. The 
plaintiff, a man of over twenty-three at the 
time the plaint was presented, sued as a 
minor with bis mother as his neit friend. 
Oa the 2ind of May, 1929, the plaint was 
presented in this form. On the J7th o| 


August the plaintiff, who had been shown 
as minor in the plaint, put in a petition 
that he wished to continue the suit as a 
major. An order was passed that he was 
to come with his next friend at the next 
hearing and on the 11th of November he 
again presented a similar application. On 
thellthof November he finally applied to 
be treated as a minor and to be allowed to 
continue the suit as such and to he re- 
presented by bis next friend. The ques- 
tion of bis age was put in issue and the 
trial Court decided that he was over twenty- 
three years at the time the suit was insti- 
tuted. On the application put in on the 
2nd of December, to the effect that if the 
Court found that he, tne plaintiff,’ was a 
major he wished to he allowed to smend 
the plaint accordingly, permission for 
amendment was given and a decree for pre- 
emption of the house on payment of Re. 50 
was passed. 

On appeal the learned District Judge 
wrote a lengthy judgment in which he 
found as follows 

"The plaintiff was born on 24th February, 1806, and 
was more than twenty-three years old at the time of 
the suit. Two facts are against this finding. In tho 
sale deed itself plaintiil’ is mentioned as a minor. 
The second fact is that both plaintiff and hisbrother 
who died in 1910 and was born in lf09 were named 
Manga, Two living brothers never have the same 
name and it is, therefore, very probable that plaintiff 
was never born on 24tli February, 1906. Plaintiff also 
does not look twenty-four. This means that though 
the evidenco shows that plainliff was horn in 1906 he 
was really not as old as 24.” 

This is not very eatief act ory, but the hnd- 
irg remaioB and the entries relating to the 
three ecne of the father of the plaintiff 
make the matter perfectly clear, vvhen read 
with P. 2, the entry of death. He must 
have been at least twenty* three years of age 
at the time the suit was instituted. There 
were three sons. The youngest was bora 
in 1S09 and he is shown as having died at 
the age of one year in 1910. The plaintiff 
must be the eldest or the second son. 
Whatever the reason of the identity of the 
two names may be whether faulty .copying or 
bad writing or something else, the fact re- 
mains that the plaintiff cannot have been 
less than twenty-three at the time the suit 
was instituted. 

The judgment continues: — 

“These two circumstances make the bringing of 
a suit in his name through a next friend a bona fide 

The rulings are then quoted and the Court 
holds, being under theiimpression that it 
was a bona fide noiatake, that the amend- 
ment was rightly allowed end the decree 
rightly given, 
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Oounsel contends that the only Lahore 
ruling on the point, Amritsaria v. Gamun 

(1) , does not deal with the question of the 
amendment except obiter, but treating the 
fact of the amendment as past history which 
cannot be gone into, holds that the failure 
of the plaintiff to sign the plaint as a 
major after the mistake was discovered is 
immaterial. This is so. The only other 
Lahore case is Durg% Devi v. Gur Namin 

(2) , the converse case, for the minority was 
established on the challenge of the defend- 
ant and proved by evidence, and it was 
held that where the plaintiff had no know- 
ledge of his minority, and had no intention 
of deceiving the Oourt, an opportunity 
should be given to him to amend the plaint. 
It is argued with considerable force that 
the same principle applies where a major 
sues as a minor. He is presumably well 
aware of the fact of his majority and it is 
only where he is ignorant that he has at- 
tained majority that he can claim that he 
should be allowed to amend his plaint. In 
Shanmuga Chetty v. Narayana Ayyar (3) 
and Narayan Chandra Das v. Dulal Chand- 
ra Dutta (4) it is clearly stated that the 
mistake was bona fide. Taqui Din v. Obaidul- 
la (5) goes further and would allow amend- 
ment whether the mistake was intentional 
or not. As opposed to these we have Sheo- 
rania v. Bharat Singh (6) which takes the 
extreme view in the opposite direction and 
Ruhul Amin v. Shankar Lai (7j, a case very 
closely resembling the present where the 
minor was 24 years of age at the time the suit 
was instituted. Oounsel contends that the 
finding that it is a bona fide mictake is a 
finding of fact and cannot be challenged in 
second appeal. If this be conceded it is only 
a finding of fact so far as the conduct of the 
mother is concerned, and although at 
the time the suit was instituted the major, 
being shown as a minor, technically took 
no part in the matter, his subsequent con- 
duct brings, him, I think, into the picture 
and makes it necessary for him to show that 
he was acting bona fide throughout. This 
he has wholly failed to do. It is not shown 
or stated that he did not know of the pre- 
sentation of the plaint, and his subsequent 
conduct in presenting two petitions to be 

(1) 89Ind. Cas. 363; A.I.R. 1926 Lah. 82; 1 Lnh. 
Oas 50. 

(2) 69 lad. Caa. 401; A. I. U. 1924 Lah. 157. 

(3) 41 Ind. Cas. 510; 40 M. 743, 

(4) 100 lad. Cas. 469; A. I R. 1927 Cal. 477. 

(5) 21 C. 866. 

(6) 20 A. 90; A. W. N. 1897, 203. 

(7) 77 lad. Oas. 30; 45 A. 701; A. I. R. 1924 All. 64; 
21 A.L.J. 626. 


allowed to be treated ae major and finally 
asking to be allowed to remain a minor, 
shows anything but good faith on his part. 
If the definition of bona fide be taken from 
the Limitation Act and it be held, as I 
understand the District Judge to have 
thought possible, that the mistake arose 
from a slavish following of the recital in 
the sale deed, possibly again by the lawyer 
engaged, it cannot be taid that anybody ex- 
ercised due c ire and attention While I am 
of opinion that a finding that the conduct 
is bona fide is usually a finding of fact be- 
ing an inference of fact from facts, here 
there are no facts from which to make the 
inference. There is no evidence whatso- 
ever as to how the next friend or the minor 
or the lawyer came to make the mistake. 

While, therefore, I think the Allahabad 
rule is too strict, it appears to me that the 
rule laid down in Taqui Din v Obaidulla 
(5) is too lenient and what is to be seen is 
whether at the time the wrong recital was 
entered in the plaint those respomible for 
it were acting bona fide or not, that is to 
say, whether they themselves were mis- 
taken and though it would be possible to 
go a long way in presuming the fact under 
certain circumstances, no such circumstano- 
63 here exist. 

I hold, therefore, that there was no mis- 
take whatever and that at best there was gross 
carelessness, and at worst the parties con- 
cerned deliberately misled the Oourt. It 
is possible to theorise as to why plaintiff 
was shown as minor, but I do not think 
there is any advantage in doing so. I am 
of opinion that the appeal must be accepted 
and the suit dismissed with costs throughout. 

I think that 1 should not conclude with- 
out giving two further quotations from the 
judgment of the District Judge: — 

“To be sure their evidence is worthless as they are 
not shown to have bought or purchased houses and 
do not give the date on which they base their opin- 
ion of the market price, but at the same time defend- 
ant gave no rebuttal and there is no evidence before 
me that this sum does not represent the true market 
price of the house." 

Ttkis is an entirely wrong way of looking 
at the matter. If the evidence is worthleja 
as the District Judge held, it can establish 
nothing and the position is precisely the 
same as if no witnesses had been produced. 
Again 

“There is little to choose between the evidence of 
either side and the volume of the evidence is greater 
on defendant's side.’’ 

If there is little to choose between the evi- 
dence of either side, that side most lose on 
which the burden of proof has been laid. 

A. Appeal accepted. 
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LAHORE HIGH COURT. 

Civil Revision Petition No. 376 of 1831. 

March 7, 1932. 

The Ohano, J. 

AMIR SHAH AND 0THBE8— Plaintiffs— 
Pbtitionbbs 
versus 

Khan Sahib ABDUL AZIZ— Dbfbkdint 
D ANOTHER— Plaintiff— Respondents. 

Civil Procedure Code {Act V of 1908) ^ 0. Ill, r. 4— 
Pleader— Authority to refer— Document in writing, 
necessity of—*Act\ meaning of— Referring pending 
suit to arbitration amounts to ^acting' and not merely 
*pUading\ 

Under O. JII, r. 4 (l) of the Civil Procedure Code. 
Mamtndedin 1926 a f'leader cannot act for any 
person unless he has been authorised for the purpose 
by a document in writing. 

Where a vakalatnama authorised the Pleader to 
refer the dispute to arbitration and also gave author- 
ity to the Pleader to engage another Pleader who 
would have authority to exercise all the powers 
which had been given to the former and a Pleader 
who had been engaged by the original Pleader 
applied to the court for referring the dispute to 
arbitrators and the court accordingly referred the 
ease: 

Held, that the reference was illegal inasmuch as 
the Pleader who had signed the application for 
reference was not appointed in writing as required 
by O. Ill, r. 4, Civil Procedure Code. 

Petition for revieion of an order of the 
Subordinate Judge, Fourth Olaes, Lahore 
dated the 18th May, 1V31. 

Mr, Praka$h Chandra, for the Petitioners. 

Sheikh Akbar Alt, for Mr. Dina Nath 
Bhatin, for the Reepondente Defendant. 

, judsment -The suit which has given 
nse to this petition was instituted in the 
Court of t^he Subordinate Judge, Lahore, 
against the defendant respondent, by the 
following six persons as plaintiffs 
1. Amir Shah (Major) 


«. Iqbal Ali Shah 


minors tl rough their 
next friend Amir 
ohah, plaintiff No. 1. 


3. Ktikhar Ali Shah , 

4. Musammat Rahmat Bibi (major) 

5. Musammat Mehraj Begum (major) 
and 6. Syed Hussain Shah (major) 

T P! was presented by Lola Panna 
u u ® vakalatnama on 

behalf of the plaintiffs In this vakalat 
nama Lala Panna Lai was specifically 
authorised to compromise the dispute or 
to refer it to arbitration. Authority was 
^BO given to him to engage anothtr Legal 
Practitioner for himself, who would have 
authority to exercise all the powers which 
had been given to Lala Panna Lai by the 
vakalainama» ^ 

On the 18th of May, 1931, Lala Panna 
Lalwas not present in Court but aaother 
Advocate, Lala Joti Sarup, appeared for 


him. At the commencement of the pro* 
ceedings, an application praying that the 
suit be referred to the arbitration of certain 
persons named therein, was presented. 
This application was signed by Amir Shah, 
plaintiff No 1, Lala Joti Sarup, Advocate 
and Sheikh Abdul Aziz, defendant. A 
joint statement by Amir Shah and Lala 
Joti Sarup, and another statement by the 
defendant were recorded supporting the 
application and praying that the dispute 
be referred to the arbitrators named in the 
application. Another application signed 
by Amir Shah, as the next friend of Iqbal 
Ali Shah and Iftikbsr Ali Shah, minors, 
plaintiffs Nos. 2 and 3, was also filed ask- 
ing for permission to refer the dispute to 
arbitration on behalf of the minors. The 
court granted both these applications and 
referred the case to the aforesaid arbitra- 
tors. 

On the 2nd June, 1931, apparently before 
the arbitrators bad entered upon their 
duties, a petition for revision was presented 
in this court on behalf of the plaintiffs 
Nos. 1 to 5 for setting aside the order of 
the Subordinate Judge referring the suit 
to arbitration. Various grounds are urged 
in the petition, but the only one argued 
before me is that the reference is invalid, 
inasmuch as Musammat Rahmat Bibi and 
Musammat Mehraj Begum (plaintiffs Nos 4 
and 5) had not signed the application for 
reference to arbitration, nor were they 
personally present in Oourt on the 18th 
May, 193), and that Lala Joti Sirup, who 
purported to act on their behalf, bad no 
authority to refer the dispute to arbitra- 
tion. 

As stated above, the plaintiffs, including 
Musammat Rahmat Bibi and Musammat 
Mehraj Begum, had engaged Lala Panna 
Lai, Advocate, to file the plaint and prose- 
cute the suit on their behalf, and in the 
Vakalatnama bad specifically given him 
authority to refer the dispute to arbit- 
ration. It is clear that even if specific 
authority to refer the suit to arbitration 
had not been conferred on the Advocate 
by the vakalatnama, be still had the power 
to do BO under the recent decision of their 
Lordships of the Privy Council in Surendra 
Nath Mitra r. Tarubala Dasi (1), But Lala 
Panna Lai did not sign the application 
to refer the dispute to arbitration, nor was 
be present in court on the 18th of May, 

(1) 123 lad Oas.StS; 57 0. 1311; A. I R. 1930 P. 0, 
158; Ind. Rul. (1830) P. 0. 177; (1930) A. L. J. 489; 
32 Bom. L. R. 645; 51 0. 1.. J. 309; 58 M. L. J. 551; 
34 0.WjN. 553; 11P.L.T.461: 31 L. W.803(P.O.), 
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1931, when the Subordinate Jud^^e passed 
the order of reference. On his behalf 
another Advocate Lala Joti Sarup ap- 
peared, and it was he who signed the 
application and made a statement in court 
praying that the dispute be referred to 
the arbitrators named therein. Lala Joti 
Sarup had filed no authority in writing 
either from Uusammat Rabmat Bibi and 
Musammat Mehraj B'gatn or from their 
duly authorised Pleader, Lala Panna Lai 
to “act" on their behalf. Now, 0. Ilf, 
r. 4 (1) of the Oode of Civil Procedure 
as amended by Act XXII of 1926, lays 
down that “no Pleader shall act for any 
person in any ourt, unless be hai been 
appointed /or the purpose by such person 
by a document in writing signed by su'!h 
person or by his recognised agent or by 
some other person duly authorised by or 
under a power-of- attorney to make such 
appointment". In this Rule a distinction 
is made between “acting” and “pleading" 
and in cl. (5) it is provided that for “plead- 
ing" all that is necessary is that the Pleader 
shall file a memorandum of appearance, 
signed by himself and containing certain 
particulars. As used in the Oode the word 
“Pleader" has the meaning given to it in 
8. 2(15) of the Oode of the Oivil Procedure 
where it is defined as “any person entitled 
to appear and plead for another in court 
and includes an Advocate, a Vakil and an 
Attorney of a High Court". It is clear, 
therefore, that, while Lala Joti Sarup could 
appear for Lala Panna Lai to “plead” on 
behalf of the persons who had engaged the 
latter Advocate, he had no power to “act" 
on his behalf without a document in writ- 
ing executed in the manner prescribed in 
O. Ill, r. 4. It is not denied that in refer- 
ring a pending suit to arbitration the Advo- 
cate “acts" and not merely “pleads”. It is 
therefore clear that the reference on 
behalf of Musammat Rahmat Bibi and 
Musammat Mehraj Begum, plaintiffs Nos. 
4 and 5, was unauthorised and is not bind- 
ing on them. 

1 accept the petition, set aside the order 
of the learned Subordinate Judge referring 
the suit to arbitration and remand it to 
him for disposal in accordance with law. 
Having regard to all the circumstances I 
leave the parties to bear their own costs in 
this court. 

A. Petition accepted. 
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LAHORE HIGH COURT. 

Criminal Revision Petition No. 1520 
of 1931. 

February 12, 1932. 

Jai Lit, J. 

PARMA NAND— Convict— Pbtitionbe 
versus 

EMPEROR -Rbsponi bnt. 

Cantonments Act (II of 192h), es. 18i, 185, 207— 
Construction of building before New Act— Notice (• 
alter after Act— Non-compliance— Prosecution under 
new Act— Competency of — Limitation. 

Under the Cantonments Act of 1924 erecting or 
re-erecting a building without the permission of 
the Cantonment authority and failure to comply 
with a notice to alter or demolish a building are 
separate offences; and therefore non-compliance 
with a notice given after the enactment of 1924 is 
punishable under the Act of 1924 even though the 
building in respect of which such notice was given 
was erected Defore 1924. [p. 714, col, 2.1 

Further, prosecution for such disobedience may be 
launched within 6 months of such disobedience, fthid.] 

Petition for revision of an order of the 
SeasioDS Judge, Rawalpindi, dated the 
noth July, 1231 affirming that of the 
Magistrate, First Olasp, Rawalpindi, dated 
the 2nd June, 1931. 

Mr. S.L. Puri, for the Petitioner. 

Malik Muhammad Amin and Sardar 
Bahadur Beant Singh, for the Respon- 
dent. 

Judgment.— The petitioner Parma 
Nand is the owner of a building within the 
limits of the Rawalpindi Oontonment. 
Recently it has been discovered that he 
has divided the building into two poitions 
by constructing a boundary wall s') as to 
be able to rent it into two portions 
to two different tenants. It appears 
that the portion separated from the main 
building in this manner wes originally 
appurtenant to the main house as a range 
of out-houses. There is some dispute as to 
the date when this separation took place. 
It is contended by the petitioner that it was 
in or before 1922, on the other hand it 
is conceded on behalf of the Grown that it 
was sometime in 1924-25 but not before. 
The question, however, in my opinion, is 
immaterial for the decision of the present 
petition. 

On the 10th January 1930 the Oan- 
tonment Board served a notice on the 
petitioner to demolish the wall in question 
and on his failure to do so prosecuted him 
under s. 266 of the Oantonment Act, 1924. 
The Magistrate convicted him and sen- 
tenced him to pay a fine of Rs. 150. His 
appeal has been dismissed by the Sessions 
Judge and consequently the present petition 
forrevinon has been made in this court 
1 have heard Oounsel on both sides and 
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am of opioioD that oa the merits there is 
no force iu the petition. Before the present 
Oantonment Act was enacted in 1924 the 
law applicable to cases like this was con- 
tained in the Oantonment Code of 1912. 
Section 92 of the Oode made it a condition 
that any person who erected or re-erected 
a building should do so after the permission 
of the Cantonment authority. Sub s (3) 
of that section provided as follows : 

“Where any building is begun or erected without 
the giving of the notice and the submission of the 
plans and specification required by this section or in 
contravention of any order of the Cantonment 
authority issued within six weeks of the receipt of a 
valid notice thereunder, the Cantonment authority 
may, by notice in writing, to be delivered in a 
reasonable time, require the building to be altered 
or demolished as it may think necessary,” 

Section 107 of the Code provided a 
penalty up to Rs. 50 in case of any person 
who failed to comply with any notice 
issued under the section referred to above 
and also continuing fine. 

Section 92 of the Code has now been 
sub divided into two sections of the Can- 
tonment Act. Section 81 provides that a 
person who intends to erect or re-erect a 
building within the cantonment limits 
shall apply for sanction of the Oanton- 
ment authority and shall comply with any 
direction that may be given by such 
authority. Failure to do so is made punish- 
able with a fine which may extend to 
Re, 500 Section 85 provides that a 
Oantonment authority may at any time by 
notice in writing direct the owners to alter 
or demolish as it thinks necessary, any 
building or any part thereof erected without 
notice to the authority or without its 
sanction. Then s. 208 provides a penalty 
which may extend to Rs. 200 in CMe of 
non-compliance with the notice of the 
above description in addition to continu- 
ing fine. 

It would thus be observed that the only 
change that has been made under the 
present Act is that instead of making it 
necessary for the Cantonment authority to 
issue a notice for demolition within a 
reasonable time it is now provided that 
such a notice can be given at any time. 
The learned Counsel, however, contends 
that at the time when this notice was 
given the Cantonment Code of 1912 had 
ceased to be in force and as the offence had 
been committed when that Code was in 
force therefore no action could be taken 
under the Act of 1924. In my opinion there 
is no force in this contention because the 
learned Counsel seems to ignore the dis- 
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tinotion between es. 184 and 185 of the 
present Act. The provisions of sub-ol. (3) 
of s. 92 of the Oantonment Code are ana- 
logous to those of s. 185 of the present Act 
while s. 184 of the Act is analogous to the 
remaining provisions of s. 92 of the Code. 
Both the enactments draw a clearer dis- 
tinction between two sets of offences. One 
relates to the erection or re-erection of a 
building without the permission of the 
Cantonment authority; the other offence is 
the failure to comply with a notice issued 
by authority. In this case the notice was 
given when the Act of 1924 was in force 
and it is for the disobedience of that notice 
that the petitioner was prosecuted and he 
could therefore be prosecuted under the 
Act of 1924. 

The period of six months within which 
as provided by s. 207 of the Cantonment 
Act of 1924, the offences under the Act are 
made triable could have applied only if the 
prosecution of the petitioner had been for 
erecting the building without sauction; the 
prosecution is for disobedience of the notice 
and it is conceded that it was launched 
within six months of such disobedience. 

The only question that needs considera- 
tion in this case is whether the fine imposed 
upon the petitioner is not excessive having 
regard to the fact that the unauthorised 
erection took place more than eight years 
according to one version and six years 
according to the other before the action 
was taken by the Cantonment authority ; in 
the meantime the petitioner hes been paying 
taxes on two separate buildings. 1 con- 
sider that under the circumstances the fine 
should be reduced and I reduce it to 
Rs. 50. To this extent the petition is 
accepted. The balance of fine, if paid, 
shall be refunded to the petitioner. 

A. Sentence reduced. 


LAHORE HIGH COURT. 

Criminal Revision No. 129 of 1932. 
February 23, 1932, 

Babuison, J. 

LAK8HMINARA1N VERMAamo anothbb 

— PflTlTIONBES 
T CTSU8 

MOHAMMAD HANIF iccasBD — 
Rbspondbnt. 

Criminal Procedure Code {Act V of 1898) ^ $. 1^91^ 
— Permission to withdraw complaint— Omission tore-* 
cord reasons-- Legality . 

In granting permission to withdraw a prosecution 
under s. 491, Criminal Procedure Code, the Court if 
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not bound to record any reaaons for granting any 
Buch permission. Qulli Bhagat v. Narain Singh (2), 
approved. 

Case reported by the Sessions Judge, 
ATnbala.with his No. 32 of the 25th January 
1232. 

Petition for revision under s. 435 
Oriminal Procedure Code against an order 
passed by the Magistrate, First Glass, 
Ambala, dated the 28i;h November, 1231. 

Report. — A criminal case was brought 
against the applicant, Lala Lakshmi Narain 
Verma, Advocate, Ambala Oontonment. An 
application was subsequently made lor the 
institution of a criminal complaint against 
one of the prosecution witnesses, named 
Mohammad Hanif under s. 193 Indian Penal 
Code. The application was accepted, and 
a complaint was instituted by the Court 
concerned. When the case came up for 
hearing, however, the Public Prosecutor 
stated that he had been directed to with- 
draw from the case. The accused was ac> 
cordingly discharged. Lala Lakshmi 
Narain has lodged a revision application 
against this order. 

Noreasonshave been given by the learned 
District Magistrate for the withdrawal of 
the prosecution. The learned Magistrate 
also appears to have given his consent more 
or lees automatically in accordance with 
the District Magistrate’s order. There ate 
two conflicting views as to whether such 
reasons are necessary or not. In Abdul 
Ganiv. Abdul Kadar (1), it was held that 
prosecutors may not withdraw from a pro- 
secution without giving reasons; and in 
withholding or according consent the Court 
is acticgina judicial capacity and must 
record its own reasons. From the fact that 
the Court originally concerned ht adeemed 
fit to institute a complaint, there must be 
some prima /acie grounds of pos€cation ,80 
that there should be some definite resrson 
for not prcceediog with the complaint. 

On the other band, it has been held in 
Gulli Bhagxt v. Narain Singh (2) that it is 
not necessary on a permission to withdraw 
under s. 491, Criminal Procedure Code to 
record any reasons for such permission. 
The same view appears to have been taken 
in Madras, while the Bangoon view is 
based upon a Calcutta decision. 

On the .whole, it appears to be undesir- 
able that a person who has been found on a 
preliminary enquiry to have committed the 

(1) 81 Ind. Cas. 9c0; 1 R 7:6; 2 Bur. L. J. 287; A. I. 
R, 1924 Rang 168; 25 Cr. L. J. 1106. 

(2) 77 Ind. Gas 734; 2 Pat. 708; 25 Or. L. J. 446; 
A. 1. R. 1924 Pat. 283; 2 Pat L. R. 165 and 187 Cr.; 5 P. 
Ij, T. 404. 
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offence of perjury should be absolved by a 
purely executive order. For these reasons. 
I report the case to the Hon’ble Judges of 
the High Court for such action as they 
may deem fit to take in the matter, together 
with the connected application against an- 
other witness, who has been similarly 
discharged in the same proceedings. 

Ox*deP. — There is the authority of the 
two High Courts for the procedure adopted 
by the District Mig strate and I do not 
consider any lurther i c ion necessary on this 
referencs. 

Order accordingly . 


LAHORE HIGH COURT. 

Criminal Appeal No 40 of 1 932 , 

March 10, 1832 

SHADILaL, G J.iND AOHAHAIPiR, j, 
ABDULLAH — CoNV.cr — A ppbllant 
versus 

EMPEROR — Re Po^DBNT, 

Penal Code (Act XLV of IS60;, s 30(1, Exception 

1 — Murder — ‘Grare and sudden provocation' Mere 

vulgar abuse— Provocation not grave and sudden - 
Sentence. 

Mere vulgar abuse is not such a grave and sudden 
provocation as is contemplated by Exception 1 to 
8. 300 of the Penal Code. But provocation though 
not grave and sudden may be a sufficient reason 
for not imposing the capital sentence. 

Vulgar abuse may amount to provocation even 
though the party abused is a mere kamin. 

Appeal from an order of the Sessions 
Judge, Lyallpur, dated the 8th December. 
1931. ’ 

Mr. J. R, Agnihctri, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecu- 
tor, for the Respondent. 

Agha Haidep, J.— Abdullah, In- 
dian Obristain, has been convicted of the 
murder of one Sardar Ishar Singh, awell- 
tc-do Rais of Chak 132 R. B. in the District 
of Lyallpur, and has been sentenced under 
B. 302 of the Indian Penal Code, to death. 
He has appealed to this Court and the 
record is also before us under s. 374 of 
the Criminal Procedure Code, for confirma- 
tion of the capital sentence. 

On the 8th An gust, 1931, at about lO 
A. H. the accused was sitting in the pohara 
of Sardar Ishar Singh together with a 
number of other persons. Balwant Singh 
P. W, No. 3, who had fever, was also lying 
there. The accused was a servant of one 
Bal Singh, a nephew of Sardar Ishar Singh. 
Sardar Ishar Singh came and addressed 
the accused as the son of a dog and told 
him that if he stole bis bhusa he would 
have him imprisoned. The accused replied 
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that he had not stolen hie bhuta and that, 
if anybody did bo he could be imprisoned. 
The accused resented the abusive langiwge 
which the Sardar had used towards him 
and asked him not to do so. TheSaraar 
got infuriated at this mild protest and 
struck the accused on his forehead with 
the ferrule of hie umbrella, causing a slight 
bleeding wound. The people present told 
Abdulla that he should not be angry and 
speak to the Sardar in an impertinent 
manner. After thi'^ incident Sardar lehar 
Singh left the place. He returned again 
at about midday and again addressed the 
accused in the same manner, saying “you 
son of a dog, are you etill here? If you 
steal my hhusa again I will have you im- 
prisoned.” The accused kept quiet and 
the Sardar went towards the village. All 
of a sudden a cry of agony was heard and 
five persons, who have appeared as eye- 
witnesses, saw the accused hitting Sardar 
Ishar Singh with a hatchet. Exhibit P. 1. 
The result of this attack was that the 
Sardar died on the spot. Some of the eye- 
witnesses went forwardapparently with the 
idea of intervening, but, it is said, the 
accused told them not to come near him, 
otherwise he would kill them. This story 
is amply borne out by the evidence of 
ialwjt Sinsh P. w. No. S, K W 

No d. Rura, P. W. No 5, Umrs P. W. No. 6 
Jnd Wadhawa Singh, P. W No 7. These 
witnesses have been fully cross-examined 
but nothing has been brought out which 
would in any way caet any doubt upon their 

veracity. , , . i j 

In the appeal before ue the learned 
Oouneel, who represented the appellant, 
did not deny the factum of the fatal attack 
which the accused had made upon Sardar 
Ishar Bingh in the manner deposed to by 
the eye witnesses. He, however, argued 
that the case fell within the purview of 
Exception 1 to s. 300 of the Indian Penal 
Code, and that the accused was entitled 
to the benefit of the rule of “grave and 
sudden provocation” and should therefore 
be convicted under s. 304 (1) of the Indian 
Penal Code. A mere vulgar abuse, how- 
ever, is not such a grave and sudden provoca- 
tion as is contemplated by Exception I to 
0 . 300. This part of the argument, there- 

^^The^earned Counsel further argued that 
there was provocation, though not of the 
technically, “grave and sudden” character 
as mentioned in the Exception noted above, 
and that the capital sentence was not, 
therefore appropriate under the oiroumstar 


nces of the case. There is force in this 
argument. The deceased Ishar Singh seema 
to have been a foul-mouthed old man who 
appears to have been in the habit of abus^ 
ing and bullying the poor servants and 
dependants of his family. He abused the 
accused in the morning and further struck 
him on the forehead causing it to bleed. 
These insults were offered in the presence of 
several persons who were the aesociatM 
and fellow- workmen of the accused and it 
is but natural that he must have resented 
this conduct. Sardar Ishar Siogh return- 
ed to the pohara at about noon and once 
again abused the appellant in the manner 
which apparently was habitual with him. 
This repeated insult infuriated the accused 
who picked up the hatchet, Ex. P. I, 
which happened to be lying near by and 
without any premeditation, made a murder- 
ous attack on Sardar Ishar Singh. When 
dealing with the question of grave and 
sudden provocation, the Sessions Judge 
observed in bis judgment that 

“the provocation could not be said to be sadden 
and regard being had to the language which is com- 
monly used to kamins it could not be said to ba 
grave.” 

I do not agree with this view of the Ses- 
sions Judge which appears to countenance 
the use of foul language towards the kamins. 
I believe in the dignity of man as a man 
and I do not think that it is the privilege 
of any person to abuse or maltreat his 
fellow human beings If he does so he 
is taking a mistaken view of that code 
of universal morality which regulates the 
mutual relations of the citizens of a civil- 
ised state, whatever their position and 
status in life may be. In my opinion, 
having regard to the conduct of Sardar 
Ishar Singh and the repeated insults which 
he had offered to the accused, who seems 
to be an impulsive young man, the pro- 
vocation was grave. Under these cir- 
cumstances the sentence of death which 
has been passed upon the accused by the 
Sessions Judge was not called for. 

I would, therefore, while maintaining the 
conviction of the accused under s. 302 of 
the Indian Penal Code, commute the capital 
sentence to that of transportation for life. 
To this extent only the appeal is allowed. 

Shadl Lai, C. J — I concur. 

A. Sentence reduced. 
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LAHORE HIGH COURT. 

OrimiDal Bevisioa Petition No. 171 
of 1932 

February 25, 1932. 

DaLIF UlNGH, J. 

HIGH COURT BAR ASSOCIATION, 
LAHORE FOB Shrimati LILA WATI 

AND 0THBB8 — OONVlOtS — P hTiTIONBBB 
versus 

E M PER O R — Rbbpondbnt. 

Criminal Procedure Code (Act V of 1898), a, JfS9^ 
Accused not preferring appeal — Application for re- 
vision by third party— Power to interfere. 

The High Court has power to interfere in revision 
under s. 439, Criminal Procedure Code, with an 
order of conviction even though the accused has not 
preferred an appeal and the application for revision 
It made by a third party, c. g., the Bar Association. 
Bhim Sen v. Emperor (1) and Emperor v. Mohan Lai 
(2), relied on. 

Petition for revision of an order of the 
Magistrate, First Glass, Lahore, dated the 
Srd February, 1932. 

MessTB. J. N. Aggarwal and S. R. Sawhney, 
for thh Petitioners. 

Mr. C. H. Carden Noad, Government 
Advocate, for the Respondent. 

Judgmeat. — Nine ladies, Shrimati 
Lilawati, Shrimati Parkash Devi, Shrimati 
Gian' Devi, Shrimati Dayawati, Shrimati 
Qur Devi, Shrimati Paran Devi, Shrimati 
Kasturi Devi, Shrimati Basant Eaur and 
Shrimati Pushpa Kumari were ohallaned 
and convicted under s. 15 1 and sentenced, 
with the exception of Pushpa Kumari, to 
four months* rigorous imprisonment and a 
fine of Rs. 50 each. In default they were 
ordered to undergo two weeks’ further rigor- 
ous imprisonment each. Pushpa Kumari 
whose age is given as 14 to 15 was fined 
Ba. 100 and in default one month’s rigorous 
imprisonment. The High Court Bar As- 
sociation has put in a petition of revision 
on their behalf. These ladies did not 
appeal and took no part in the case refusing 
to enter upon their defence, but they pot in 
a written statement denying that they were 
guilty of any offence 

It was not contended before me that this 
Court had no jurisdiction to intervene 
because the persons in question had not 
appealed. I have, however, looked up the 
. law and I find that a number of High Courts 
and other Courts have held that this Ooort 
has jurisdiction to intervene without any 
tregard to the question of the failure 
of the accused to appeal. The rulings 
are summarised in 131 Ind. Gas. 360 
Bhim Sen v. Emperor (1), and I might 

(1) 131 Ind. Gas. 360: at page 363; A. L R. 1931 Lah. 
US; 33 Or.L. J. 708; lad. Rul. (1931) Lah. 456; 
(IMl) Or. Oas. 265. 


».BiiFaseB. 

add to those rulings a ruling reported 
as Emperor v. Mohan I/il (2), where 
action was taken by the Oudh Onief Court 
on a petition put in by the President of the 
Bar Association. There is, therefore, no 
ground for doubting the jurisdiction of this 
Court to intervene. It is not a question of 
any right of the accused nor the locus standi 
of the High Ooort Bar Association but the 
High Court itself has power in any case to 
which its attention has been drawn in any 
manner whatsoever to interfere in the 
interests of law and justice. 

I have gone into the record of the case. I 
do not find any ground to interfere . with 
the conviction under s. )51 There is 
evidence which would justify such a con- 
viction and in the circumstances as the 
matter is purely one of discretion I am not 
inclined to interfere. 

At the same time so far as the sentences 
are concerned, 1 am definitely of opinion that 
the sentences passed are much toosetcre. 
According to the learned Magistrate himself, 
and his finding is based on the evidence, 
eighteen persons, nine men and nine ladies 
in question, formed a prcceesion for the 
purpose of preaching the wearing of 
khaddar. As they entered Anarkali a very 
large crowd assembled amounting accord- 
ing to the evidence of the Magistrate, to 
about two thousand people in number. 
This crowd became excited and the Magis- 
trate ordered them to disperse as he feared 
a breach of the peace. One minute was 
given them to do so Most of the crowd 
did disperse but the processionists did not 
disperse and were accordingly arrested. 
The ladies in their written statements have 
stated that they never heard the order to 
disperse and considering that they were in 
the heart of a large crowd of about two 
thousand persons this is quite possible. It 
may well be that set ing that the excited 
crowd had dispersed the processionists, 
whose objects were quite lawful and 
peaceful, did not think that they had been 
called upon to disperse In the circum- 
stances, therefore, the offence committed, if 
any, was of a somewhat technical nature, 
though I point out that it is a serious thing 
to refuse to disperse when ordered to do so 
by a Magistrate. 

I would, therefore, accept the revision so 
far as to reduce the sentences of fine, except 
in the case of Pushpa Kumari, to Rs. 15 
each, and in default one week’s rigorous 

(2) 128 Ind. Oas. 221; A. I. R. 1930 Oudh 497; 7 O. 
W. N. 895; 32 Or. L. J. 104; (1930) Or. Om 

116 . 



f 18 0H1V IBlri V. Sfil. «!JI. mBAHDHiX COM. 136 I. 0. 


imprieoDment. One week of the impriBoii- 
ment already undergone'ehall be deemed to 
have been undergone in default of the 
payment of fines which, I underatand, have 
not been paid. As regards imprisonment 
the remainder of imprisonment already 
undergone would be sufiScient in the cir- 
cumstanoes of this case and I order accord' 
ingly. As regards Mueammat Pushpa 
Kumari, I reduce her fine to a nominal 
sum of Re 1 and the imprisonment under- 
gone will be considered to have been 
undergone in default of payment of this 
fine. 

A, Sentence reduced. 


LAHORE HIGH COURT. 

First Oivil Appeal Mo. 2395 of 1928. 

October 14, 1931. 

BkoaiwiY, Opks. 0. J., AND Bbidb, J. 

Mutammat SHIV^ DEVI and anotbbs 

— APP,iLLAKTS 
I enus 

SaiROMANI GURDWARA 
PRABANDHAK COMMITTEE 

AND ANOTHBE — RbSPONBBNTS. 

Sikh (Jurdwaras Act (VIII of 1925), $, 18 (g) — 
Peraon in poaeeeaion of , property proved to be office- 
holder — Presnmption regarding nature of property. 

Where it is proved that a person is an office-holder, 
the burden of proof is on liim or on those who claim 
through him to show that the property in dispute 
was his personal property and did not belong to 
the Qurdwara. 

First Appeal against the decree of Sikh 
Qurdwaras Tribural, Lahore, dated the 
2ist ^une, 19^8. 

Mesjis. Badri Das and Achhru Ram, for 
the Appellants. 

Mr. Bhagat Singh, lot the Respondents. 

Bbide« J.— The appellants Musammat 
Shiv Devi and Musammat Lai Devi filed 
a petition under s .5, Sikh Gurdwaras Act, 
claiming certain property which was in- 
cluded in the consolidafei list of proper- 
ties published under s. 3 of that Act and 
shown as attached to a notified Sikh Gurd- 
wara called *'Garu Kotha” situated at 
Wazirabad. 'Ihe property included two 
parcels of land, vt;., (a) 178 kanals of land 
attached to a well called Qhumman Singh 
Waia, and (6) 45 kanals and 14 marlas 
attached to a well called Khuhi Guru 
Kotha. The petitioners claimed this land 
to be their personal property as the heirs 
of Sander Singh, deceaEed, who was the 
son of Musammat Shiv Devi and husband 
of Musammat Lai Devi. The Tribunal to 
which the petition was sent for disposal 


has decided that the petitioners have a 
life-estate in property (a) and that it will 
revert to the Qurdwara Guru Kotha on 
their death and that they have no right 
to property (b) which belongs to thatOurd- 
wars. From this decision the present 
appeal has been preferred. 

The main points raised by the learned 
Counsel for the appellants were that Sun- 
dar Singh deceased was not an ofiSce- holder 
and did not hold the lands in dispute in 
that capacity, that the lands were inheri- 
ted by Sunder Singh from his father Nibal 
Singh as his personal property and that 
the petitioners are therefore entitled to 
inherit them. The first contention seems 
to have no force. Sunder Singh was des- 
cribed as a mahant of the Qurdwara in 
paras. 2 to 4 of the petition itself and it 
was stated therein that he was forcibly 
ousted therefrom by the Akalis in the year 
1921. In addition, there is on the record 
a copy of a statement made by Sander 
Singh himself before the Tahsildar of 
Wazirabad in November 1922 (vide Er. R. 1) 
from which it appears that Sander Singh 
held charge of the Qurdwara as a pujari 
or mahant for some time. This evidence 
receives farther support from the state- 
ment of Quranditta Mai (P. W. No, 4) a 
member of the Managing Committee of the 
Qurdwara and from Ex, R-4, a list of 
articles prepared in May 1919, when the 
charge of the Qurdwara was transferred 
to Sunder Singh. It is true that on the 
death of Nihal Singh the charge was at 
first formally given to Sant Attar Das and 
then to Musammat Shiv Devi, but that was 
only on account of the minority of Sander 
Singh. I have therefore no hesitation in 
agreeing with the Tribunal’s finding that 
Sander Singh was an ofiSce-holder. 

In view of the provisions of s. 18 (g) 
Sikh Qardwaras Act, it was conceded on 
behalf of the appellants that if Sander 
Singh was an office-holder, the burden of 
proof lay on the petitioners to show that 
the property in dispute was the personal 
property of Sunder Singh and did not 
belong to the Qurdwara. The petitioners 
have however failed to discharge this onus. 
The oral evidence on the record is of little 
value, The documentary evidence seems 
to be almost entirely in favour of the 
respondents, The most important docu- 
meat bearing on the question is an award 
dated 9th July i898 given by Sardul Singh 
and others, on a reference to arbitration: 
vide Ex. R-13. It appears that, on the 
death of Ganda Singh, who was a mahant 
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of the Gardwara,^ a dispute arose amongst 
his widow Musammat Mehtab Kaur, Uttam 
Singb, hia chela and Nihal Singh, who 
was his Bister's son, about the suceession 
to the mahantship and the property 
attached to the Gurdwara The dispute 
was referred to arbitration and it was 
decided that thel78 /canaZa of land attached 
to Qhumman Singh Wala should go to 
Musammat Mehtab Kaur, and Nihal Singh 
and their heirs, but that they should have 
no right to alienate tke land and that in 
the absence of any heirs it should be con- 
sidered to be the ^'wakf' property of the 
Qurdwara. The area of 45 kanal 
14 marlas attached to ^*Khuhi Guru Kotha" 
was declared forthwith to be the wakf jpxop- 
erty of the Gurdwara. As regards the 
award, it was contended on behalf of the 
appellants that it was not acted upon. But 
the evidence on the record ehows that 
Uttam Singh and Nihal Singh were ap- 
pointed mahants and discharged their 
duties by turns in accordance with the 
award and that a committee was also ap- 
pointed in accordance with the award and 
exercised its powers of appointment and 
removal of mahants and supervised the 
management of the Gurdwara. ()n the 
death of Nihal Singh, Musammat Shiv Davi 
petitioner, approached this committee for the 
appointment of Sunder Singh as a mahant 
and carried out their orders. There is 
therefore no substance in the contention 
that the award was not acted upon and I 
see no good reason why the award should 
not be held to be binding on the petitioners. 

It is true that Nihal Singh made some 
conflicting statements at times to suit 
his interests claiming the land as his 
own; but his will dated ^3rd May 19,3 
(Ex. R. 16-1) show^s that he was conscious 
of the fact that the property now in dis- 
pute was not his personal property. It 
is significant that in his will Nihal Siogh 
did not claim to be the full proprietor of 
the land. He clearly says therein that he 
was not competent to alienate the lind 
and that the powers of his male heirs 
would be similarly restricted. It was 
urged that such restrictions c:)uld not be 
legally imposed by a will so as to fetter 
the powers of the beneficiaries. But the 
will was really in favour of the Qurdwara 
and not of Nihal Singh's heirs. Besides 
on a careful perusal of the contents of the 
award and the will, it seems to me that 
the will did not really create any new 
restrictions, but merely declared such res- 
trictions as were already in existence. 


The petitioners have produced no evi- 
dence to show that the property in suit was 
acquired by mahant Oanda Singh or any 
of h’.s predeces'ors as his personal prop- 
erty. E\r3n the mutations relating 
to the succession to the property 

on the death of Ganda Singh or any 
of his predecessors were not produced. 
The only mutation of which a copy is 
produced is the one relating to the suc- 
cession of Sunder Singh, but that was 
sanctioned a^ter the present dispute had 
arisen and is of no significance 
I accordingly hold that the award dated 
9th July 1898, referred to above, is binding 
on the petitioners. Affirming the decision 
of the Tribunal, which is in conformity 
with the terms of the award, I would dis- 
miss this appeal with costs 
Broadway, Offg. C, J,— I agree, 
u. L. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 241 of i929. 

December, 16, 1931. 

SHiDI LaL, 0. J. AND MONEOB, J. 

SHAM SINGH — Dsfbnoant — Appellant 
versus 

N AN AK — Plaintiff — Respondent, 

Interest— Interest by way of damages, when award- 
able. 

Interest can be allowed only either undera con- 
tract, express or implied, between the parties or 
when the requirements of the Interest Act have been 
satisfied. Where those conditions are not fulfilled 
interest cannot be allowed by way of damages for 
the wrongful detention of money, [p. 720 , col. 

Second appeal from the decree of the 
Additional District Judge, Lahore, dated 
the 14th October, 192/ modifying that cf 
the Subordinate Judge, Third Olase, Kaaur, 
Dialiict Lahore, dated the 23rd December 
192U. ’ 

Mr. M. C. Mahajan, for the Appellant. 

Rai Sabib Lala Moot Chand, for the 
Respondent 

Judgment— This appeal arises out of 
au action brought by the plaintiff Nanak for 
the recovery of the price of the goats suppli- 
ed by him to the defendant. The learned 
Additional Judge holds that a sum of Rs 
1 00 waa due to the plaintiff as the balance 
of the price of the goats supplied by him 
up to the end of November, 1925. This 
finding is clearly ote of fact and cannot be 
attacked in second appeal. 

As regards the number of goats delivered 
in December, 1925, the learned Judge has 
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Reached the conclneion that 102 goats were 
sapplied, and he has allowed Re. 460 as 
the price of those goats. The learned 
Counsel lor the defendant-appellant con- 
tends that there is no evidence in support 
of the finding that 102 goats were supplied 
to his client, and the finding cannot, tMre- 
fore, be sustained. It is true that there 
is no direct evidence that those goats 
supplied in December, but the learned 
Judge bases hie conclusion upon two 
pieces of evidence. In the first he 

refers to the evidence of the witness Qhulam 
Mustafa, who was admittedly in the employ 
of the defendant from 12th November, i925 
to 20lh February, 1926, and who states that 
on three occasions during the period of 
his employment the pliintiS supplied 5), 
43 and 59 goats respectively. Ha then 
refers to a telegram which waa hy 

the defendant to the plaintiff on the 2»tU 
November, 1925, in which the latter wee 
asked to supply 100 goats; and he assumes 
that the last two instalments, namely, 4i 
and 59 goats admitted by Ghulam Mustafa 
to have been delivered to the defendant, 
were in pursuance of the telegram. The 
learned Judge could draw from this evi- 
dence the inference he did, and it cannot 
be said that there is no evidence in 
support of his finding. 

bered that the defendant has withheld his 
account books, and it is difficult to believe 
his version that he being a contractor did 
not keep any accounts, showing his dealings 
with the plaintiff and with the Military 
authorities to whom he was supplying 

mutton* ^ , 

The lower Appellate Court has, however, 
made a mistake in awarding interest by 
way of damages for the wrongful detention 
of money. There is ample authority for 
the proposition that interest can be allowed 
only either under a contract express or 
implied between the parties or when the 
requirements of the Interest Act have been 
satisfied. It is not disputed that there was 
no contract for the payment of interest, 
and it is clear that the conditions pre/criD®® 
by the Interest Act have not been fulfilled 
in the present case. 

The respondent has filed certain objec- 
tions which impeach the findings of facts 
recorded by the Additional Judge. The 
objections must, therefore, be dismissed. 

The result is that the appeal of the 
defendants is accepted so far as to reduce 
the decree made agaiust him Iromi Rs. 67^ 
(0 Rb. 560. In all other reapeots the appeal 
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is dismissed and the parties are directed to 
bear their own costs in this Court. 

Appeal dUmused 


A. 


LAHORE HIGH COURT. 

Criminal Revision No. 26» of 1931. 

July 3, ltf31. 

DaL^P SlNOH, J. 

JAQNA and CTflBiS— OONVIOTi— 
PfcTlTlONBliB 

versus 

EMPEROR— OppoeiTB Party. 

Cantonments Act (II of 192Jf), s, 118— Gaming — 

* Public place\ meaning of. 

A verandah of a private house accessible to a public 
street is not a public place within the meaning of 
8. 118 of the Cantonments Act and the mere fact that 
it is open to the road, and can be entered by the 
public is not sufficient for holding it to be a public 
place Mul Sing v. Empress (1), Bhagwan v. Empress 
(2), Empress v. Ratan (3), and Empress v. Kalandar 
Khan (4), referred to. 

Orimicial Revision reported by the Sessions 
Judge, Ambals, dated the l8th February, 
1931. 

Report. — The petitioners, 12 in num- 
ber, have been convicted of gaming in a 
public place and sentenced to a fine of 
Rs. 20 each under s. 118, Cantonments 
Act, 1924. 

The conviction is based on the evidence 
of a Sergeant of Police, who states that 
he found the accused gaming at cards 
with money at the side of a public road. 
Evidence was produced in defence to show 
that there was a meeting at the house in 
question for the purpose of reading the 
scriptures and that no gaming took place* 
The defence evidence was not accepted 
by the lower Court, which convicted the 
accused as already mentioned. 

There is no reason to doubt that gaming 
was going on, but it is open to question 
whether it occurred in a public place or 
street, within the meaning of the Act. 
The only reason given by the learned 
Magistrate for finding that this was the 
case is that the verandah became a public 
place when once it was used by the public 
for gaming. There is however no evidence 
to show that the accused were participating 
in the gaming as members of the public 
and not as friends of the owner of the 
house. No inquiry on this point seems to 
have been made. 

The authorities which I have been able 
to find relate to s. 13, Punjab Gambling 
Act, 1867, where the offence is substantially 
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the same. But ia Mul Singh v. Empress 
(Ij it washeli that a t/iarra attached to a 
shop and situated on the verge of a village 
bazaar vrasaota public place. The ques 
tion whether a ihirra situated actually, 
might be a public place was lefii open In 
Bhagwdn Empress (2) a verandah attach- 
ed to the room of a private house, looking 
on an alley, was held not to be a public 
place. Similarly, the chabutra of a shop 
was excluded from the d^liiition in 
Empress v. Tiatan (3) and Empr.^ss v 
Kalandar Khin (0- I'he last three ca?es 
are not before me, but are cited from 
Khandekar’a Indiin Orimioal Court 
Manual. 

Taere is no suggestion that the accused 
are regular gamblers or that the place is 
a common gaming house. The verandah 
is stated by the only prosecution witness 
to be on the eide of the public road. It 
is not stated to be part of the road, though 
the witness says that it is an open place 
and that anybody can go into it. In the 
light of the rulings cited above, the mere 
fact that the verandah is open to the road 
and can be entered by the public does not 
appear to be sufficient reason for holding 
iu to be anything but a private place The 
proceedings are, therefore, submitted with 
the recommendation that the conviotions 
may bs set aside. 

As there is no note on the record re- 
garding the realization of fine, informa- 
tion will be given after inquiry from the 
Magistrate concerned. 

Order# — The question is whether a 
verandah of a private house accessible to 
a public street is a public placs within 
the meaning of the Act. The evidence 
is that the site is open for the use to the 
public. The words are not very clear as it 
is previously stated that the site is the 
verandah of the bouse. On the whole I am 
not satisfied that the place is shown to be 
a public place. 1 accept the reference and 
acquit the petitioners. The fine if paid 
will be refunded and the money confiscAted 
returned to the owners. 

A. Conviction set aside. 

(i; 11 P.R. (1890) Or. 

(2) A. W. N. (1881) 17. 

(3) A. W.N.(1881) 8. 

(4) A. W. N. (1887) 75. 


LAHORE HIGH COURT. 

Criminal Appeal No. 407 of 1931. 

July 20, 1931. 

844 iLu., 0. J. iNo Tap?, J. 

JOaiNDAR SINQH— AcoasBo- 
Appjllant 
T e rsu s 

E VIPEROR— OppobitS PAHTt. 

Criminal Vroccdure Code {Act V of ISOS)^ 8S 237, 
23S^C/iarge undei' ss. 502 and 1^0, Penal Code-Con- 
victi'm under s. 52S— Legality — Absence of formal 
charge effect of. 

VVhcre sonic of the persons tried under 8 . 302 read 
with 8, 149, Pen vl Code, arc found not to be liable for 
murder and are .acciuitted in respect of the charge under 
» ,*K)i road with s. 149, they can ba convicted under 

8 for having caused hurt ni the &ame transaction 
to the companion of the deceaaejl, provided the coni- 
mission of this olTcnce is imputed to them and 
brought out by the evidence. The omission of a 
charge under s .*^3 would not render such coiivic* 
tion illegal, lioota Singh v King-Emperor, Oriminal 
Appeal No 1211 of 1929, doubted. Dasarath Mandal 
V. Emperor (1) and Punch it Das v, Emperor (2), dis- 
tinguished. fp. 724, col. 1.1 

Orimiaal Appeal agaiost an order of the 
Sessioaa Judge, Anritsar, dated the 3Jth 
March, 1931. 

Masere. M. L, Sithi and J, G. Sethi, for 
the Appellaut. 

Mr. Sunder Das, for the Crown. 

Tapp, J.— On the morning of 28th 
Octooer last, two parties otJat Sikhs of 
Mauza Rattoke in the Amritsar District 
came into co: diet, and in the course of the 
fight the leader of each partf was killed by 
aepcar thrust and four persona on both eid )3 
injured. 

As a consequeuce the following persons 
of each party were sent up for trial under 
a 3U2 read with a. 149, Indiau Penal Oode, 
for the murder respectively of Ujagar 
Singh of party No. 2 and Bhagat Singh of 
party No. 1 in two separate cases. 

Party No l—l. ladar Singh, 2. Qurdial 
Singh, 3 Pal Singh, 4. Anokh Singh. 5. 
Sawan Singh, 6. Sher Singh, 7. Uari 
Singh, 8. Jagat Singh and V. Jogindar 
Singh. 

Parly No 2—1. Hazara Singh, 2. Tej a 
Singh, 3 Sohan Singh and 4. Megh 
Singh. 

Only one member of party No. 1, 
namely Jagat Singh was injured while 
on the side of party No. 2 Hazara Singh, 
Sohan Singh and Megh Singh bore injuries. 

The result of the two trials has been the 
acquittal of all members of party N o. it 
being held that Teja Singh who was found 
to have inflicted the spear wound, which 
caused the death of Bhagat Singh of party 
No. 1 bad acted in exercise of the right of pri- 
vate defence, As regards the members of party 
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No. 1 Jogindar Singh in accordance with 
the opinion of three out of the 
four secfffojB was fouud guilty of being in- 
dividually Tffpoiipible for raueiug the death 
cf Ujagar bii gh of parly No. 2 by rceana of 
a Epf ar tbruf t in the abdomen and has been 
eenteuced to tranaportation for life under 
s. 3('2, Indian Peral Code. Pal Singh and 
Anckh Singh of party No. 1 were jointly 
found guilty of caueing simp le hurt to Megh 
Singh of party No. 2. and eacd has keen 
aentenced to eii nacnths’ rigorous imprieun- 
ment under s. 323, Indian Penal Code They 
and the other members of party No. 1 were 
not found to be constructively liable for the 
murder of Ujagar Singh and eo were acquitt- 
ed of this charge. 

We have, therefore, before us only the 
appeals of Jogindar Singh represented by 
Mr. Sethi, and Pal Singh and Anckh Singh 
by Mr. Saunders. 

The cause of this encounter and the 
facts relating thereto are briefly as fol- 
lows: 

Some four or five days previous to the 
occurrence there was a quarrel and a fight 
between the two deceased percons owing to 
one Tota Singh, a partner in cultivation of 
Bbagat Singh, having turned tff the water 
from Ujagar Singh’s field eome 15 minutes 
before the latter's turn was up. The 
two were eeparated but apparently 
the affair still rankled in the mind of 
Ujagar Singh for on meeting Bbagat 
Singh in the gali cn the morning of 
the 28th^ he attacked the latter with a 
Udhi which he had in his hand at the 
time. Bhagat Singh avoided the blow 
and going to bis bouse, which is on the 
north side of the village pond, he re ap- 
peared armed with a barchhi Ujagar 
Singh likewise ran to bis havdi, which 
is on the opposite side or south side of 
the pond and emerged similarly armed. 
These two abused and challenged each 
other from opposite sides of the pond, each 
of them being apparently soon joined by 
the other members of the two parties equipp- 
ed with weapons of different kinds. 
While Jagat Singh (brother of Bhagat 
Singh) and Qanda Singh, a cousin of 
Ujagar Singh, who has appeared as a de- 
fence witness, cn the one side and Harnsm 
Singh on the other were try ing to keep the 
peace, Jogindar Siegh, who was carrying 
agandali, aimed a blow at Qanda Singh, 
which the latter avoiding retreated in the 
direction of party No. 2. The members 
of this party advanced towards .party No. 1, 
Megh Singh going round the east side of 
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the'pond|while Ujagar Singh, Hazara Singh, 
Soban Singh and Teja Singh went rourd 
the west aide. Bhagat Singh on seeing 
Megh Singh advancing attacked him with 
his barchhi but Megh Singh warded off the 
blow with the iron pointed dang which he 
was carrying. 

'J he two then appear to have grappled 
with each other and in course of this 
struggle each dropped his weapon. It 
was at this juncture that Pal Singh and 
Anckh Singh, appellants, were alleged to 
have ceme up and beaten Megh Singh 
with danj?* causing him six simple injuries 
consisting of four contusions and two 
scratches. Megh Singh is then said to have 
retreated and Jogindar Bin gh picking op 
the barchhi dropped by Bhagat Singh and 
the latter picking up the iron- pointed 
dang dropped by Megh Singh and joined 
by Pal Singh and Anokh Singb ran in 
the direction of where the other members of 
the two parties were fighting. On reaching 
the spot Bbagat Singh was alleged to have 
aimed a blow at Teja Singb, who avoiding 
this dealt Bhagat Bingh a blow in the sto- 
mach with the barchhi which he (Teja 
Singhi was carrying. Bhagat Singh fell, 
whereupon Jogindar Singh struck Ujagar 
a similar blow with the barchhi of 
Bbagat Singh which he (Jogindar Singb) 
had picked up. Ujagar Singh on receipt 
of this injury also |fell, and it appears 
that the fight then came to an end. 
Hazara Singh of party No. 2 made a 
report at the Sarhsli Police Station at 
2 p. M. the same day, and the only por- 
tion of this report to which reference need 
be made for the purposes of the appeal of 
Jogindar Singh is the statement therein 
that one Han Singh was responsible for 
causing the death of Ujagar Singh by a 
spear thrust and that in addition to others, 
Kartar Singh (P. W, No. 4), Sohan Singh 
(P. W. No. lO), Thakur Singh (P. W. No. 
It) and Ishar Singh (P. W. No. 12), whose 
evidence has been believed by the learned 
Sessions Judge were present during the 
fight. 

The defence set up was that the fight 
took place between Bbagat Singh and 
Ujagar Singh only and each was responeilTe 
for causing the death of the other by 
means of a spear thrust. This, however, hbs 
not been establiehed. Jogindar Singh 
appellant aho pleaded an alibi, but, as the 
learned Counsel for this appellant has net 
referred to the evidence in this connexlor, 
it is unnecessary to deal with this matter. 
U Now in connexion with the appeal ol 
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Jogindar Singh only two points, as urged by 
his learned Oounse), arise for determination: 
(1) whether the prosecution has established 
that Jogindar Singh took part in the fight 
and was responsible for causing the death 
of Uj agar Singh and (2) if so, whether he 
acted in exercise of the right of private 
defence. 

The participation of Jogindar Singh in 
this affair and his responsibility for causing 
the death of Ujagar Singh depends entirely 
on the evidence of the four prosecution 
witnesses mentioned above. Tueir testi- 
mony has been criticized in respect of 
certain details mentioned by them, but 
after a careful examination of their evidence 
I see no reason whatever for disbeliev- 
ing them in regari to Jogindar Sm gh 
having caused the death of Ujagar SingU. 
The petty enmities disclosed by the cross- 
examination are insufficient to discount the 
value of their evidence; on the contrary 
it would appear that these four witnesses 
were not ill-disposed towards the members 
of party No. I and tried to help them in 
their evidence. As observed by the 
learned Sessions Judge, owing to one 
member of each party having been killed, 
the others were disinclined to press the 
matter and wanted to bury the hatchet. 
Consequently the prosecution experienced 
some difficulty in obtaining the evidence 
from the members of party No. 2. Indeed 
Hazara Singh denied the correctness of the 
report made by him and bad to be treated 
as a hostile witness, while Sffian Singh 
and Megh Singh were given up by the 
prosecution on the ground that they bad 
become hostile. 

It is also urged on behalf of the appel- 
lant Jogindar Singh that Hari Singh had 
been mentioned as the assailant of Uj agar 
Singh in the First Information Report, but 
it is clear from the evidence not only of 
Hazara Singh but also of the other four 
prosecution witnesses referred to above, 
that Hari Singh was not present during 
the affair. His name probably crept into 
the report either through an oversight 
or through mistake on the part of Hizara 
Singh. 

Turning now to the question as to 
whether Jogindar Singh in assailing and 
injuring Ujagar Singh was acting in 
exercise of the right of private defence, 
it is apparent from the evidence that this 
appellant could not possibly have enter- 
tained any apprehension whatever that he 
was going to be attacked by Ujagar Singh. 
On the other hand, it is in my opinion, 
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quite evident that in assailing s&d injuring 
Ujagar Singh he was actuated by revenge. I 
would, therefore, hold that Jogindar Singh 
has been rightly convicted and I would 
dismiss his appeal. 

As regards the appeal of Pal Singh aid 
Anokh Singh the only point urged by 
Mr. Saunders was that these appellants 
had been found not constructively liable 
for the murder of Ujagar Singb, and had 
been acquitted in respect of the charges 
under s. 3 j 2-149, Indian Penal Code, they 
should not have been convicted of causing 
simple hurt to Megh Singh not having 
been charged with the commission of an 
offence under s. 323, Indian Penal Code. 
Tie learned Oounsel relied on an unreport- 
ed Division ruling of this Court in Crimi- 
nal Appeal N). l-'llof 1929, Boot 1 Singh 
V. King Emperor. There three persons 
were tried for the murder of one Sher Singh 
and the learned Sessions Judge, while con- 
victing B rota Singh under cl. (1,\ s. 304, 
Indian Penal Code, declined to apply s, 34 
to the case of the other two parsons, 
but convicted them of an offence under 
s. 324, Indian Penal Code, for having caused 
hurt at the same time to the two compan- 
ions of the deceased. The Bench set aside 
their conviction on the ground that they 
were not charged with the commission of 
this offence. No reasons were, however, 
given nor were any authorities quoted in 
support of the view taken. 

In Dasarath Mandal V. Emperor (') it 
was held that when the accused are charged 
under bs. 304, and 325, Indian Penal Code, 
they may be convicted of an offence under 
s. 323, Indian Penal Code, though no charge 
under that section has been drawn up against 
them But when they are charged under 
ss. 304 and 325 read with s. 149, Indian 
Penal Code, in respect of an offence alleged 
to have been committed by another person 
in the course of a riot and the commission 
of the riot is disbelieved they should not 
be convicted under s. 323 in respect of their 
individual acts with which they are not 
charged and which are not imputed to 
them in the Judge’s charge to tbe jury, 
A similar view was taken in Panchu Dae 
V. Emperor (2). But it wi 1 be obvious that 
the dictum ia these two cases ai to the 
illegality of the convictions is based on the 
omission of the Judge to impute the com- 
mission of those particular offences in his 
chaige to tbe Jury. 

In the present case it is manifest from 

(1)34 0. 325; 5 Cr. L. J. 424. 

(2) 34 C. 69S; 5 Or. L, J. 427; 1 1 0. W. N. 66(5, 
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tbe eridence that though the appellants 
were not charged with having caused 
eintple hurt to Megb Singh, the commission 
of this offence was imputed to them and 
cletirly brcrght out by the evidence This 
offence was committed in the courae of the 
Ban e traceaction and they might have been 
charged with it according to the provieions 
of 8, 23a, Criminal Procedure Code. The 
omi'-eion to do so would not however 
render their conviction for this offence 
illegal in the ciroumatancae on the appli- 
cation of es. ;37 and 23tt of the eaid Code. 

In my opinion .therefore, the conviction of 
these two appellants under s. 323, Indian 
Penal Code, is not illegal, and I would 
affirm the conviction; but as they have 
been enlarged on bail and probably 
sufficiently punished for their offence I 
would reduce the sentence to the period 
of imprisonment already undergone. 

Shcidt La.1, C. J . — I concur. 

A. Order accordingly. 


LAHORE HIGH COURT. 

Criminal Appeal No. 478 of 1231. 

June 12, 1231. 

Abdul Qadik, J. 

IDA— Acoobbd— A rpsii ant 

VCV8US 

EMPEROR— Of p. SITE Party. 

Arms Act (XI of 1878), ss. 19, 20— Keeping chhavi 
blade in one's house— Nature of offence— Essentials 
of offence under s. 20. 

An essential ingredient of s. ‘0 of the Arms Act, 
is that the man doing any act mentioned in els. (a),’ 
(c), (d), or (/), of 8. 19, should do it in such a manner 
as to indicate an intention that such act may not be 
known to any public servant. Merely keeping of a 
chhavi blade in one’s own house and possessing a 
stick that would fit into it, cannot be regarded as 
falling within the purview of s. 20. The case would 
fall more appropriately under the definition of s. 19 
(/). 

Orimin&l Appeal from an order of the 
First Glass Magistrate, Lahore, dated the 
25th March, 1»31. 

Mr. D. R. Sawhney, for the Crown. 

Judgment,— The facts of this case brie- 
fly are that the appellant Ida was suspected 
in a case under s. 457, Indian Penal Oode, 
and his house was searched on i4th Sep- 
tember, 1230. At the time of the search 
of the house, he himself was not present 
but his wife was in the bouse. lu tbe 
course of the search, Khuda Bsksb, head 
constable, found the head of a chhavi ly- 
ing under some bage in the room occu- 
pied by Ida and hie wife, and a dang stand- 
ing in one corner of the same room. The 


chhavi blade was fixed on to the dang and 
fitted it. He reported this to the authorities 
and Ida and bis wife were challaued fir 
an offence under s. 20, Arms Act The 
learned Magistrate discharged tbe wife, 
as her possession wap, in the eye of the 
law, poppeesion of the husband, and con- 
victed Ida under s. 21), Arms Act, and 
sentenced him to five years’ rigorous im- 
prisonment. 

Ida has presented an appeal through Jail 
and I have examined the record with the 
help of the learned Public Prosecutor 
The recovery of the chhavi from the house 
of Ida is Btatisfactorily proved by the 
evidence of Khuda Bakhsb, head constable, 
and of Devi Das and Mehar Din, who were 
witnesses as to this search. There cannot, 
therefore, be any doabt as to Ida being in 
possession of this chhavi. 

The only question for consideration is 
whether the sentence awarded is called for 
in this case An essential ingredient 
of 8. 20, Arms Act, is that the man doing 
any act mentioned in els. (a), c), (d), or 
(/), e. 19, should do it in such a manner 
as to indicate an intention that such act 
may not be known to any public servant 
I do not see how the keeping of achhaxi 
blade in one’s own bouse and possessing 
a stick that would fit into it, can be re- 
garded as falling within the purview of 
8. 20, Arms Act. The case seems to me 
to fall more appropriately under the defi- 
nition of 9. 19 (f) The learned Public 
Prosecutor concedes this point. 

I think, therefore, that a sentence of 
one year’s rigorous imprisonment would 
meet the ends of justice in the present 
case and I modify the conviction from 
one under s. iO, Arms Act, to that under 
8. 19(/)ofth8 same Act, and reduce tbe 
sentence to one year’s rigorous impri- 
sonment. 

A. Sentence reduced. 


LAHORE HIGH COURT. 

Oiiminal Revision No. 578 of 1931- 
July 4, 1931 
8a ADI Lal, 0. J. 

PHULA SISQH— Acobshd — Pbtitionbb 
versus 

EMPEROR— Opposith Pabtt. 

Criminal Procedure Code (Act V of 1898) t s. S16-A 
— Penal Code (Act XLV of 1860), s, 338— Prosecution 
of motor driver under s. 338— Detention of car, 
legality of— Used', meaning of ^ 

In a prosecution of a motor driver for an offence 
under s. 338 Penal, Oode, it cannot be said that the oar 
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Has been usad by the accused for the commission of 
the ofience vrithin the meaning of s. 516-A, Criminal 
Procedure Code, and it is illegal for the Magistrate 
to detain the motor car pending conclusion of the 
trial. Emperor v. Uahi Bakhsh (1), followed. 

Uriminal Eevision reported by the See- 
sioDB Judge, Sargodbs, dated the <i7th April, 
U31. 

Report —The aecused who ie a motor 
driver is being prosecuted for an offence 
under a. 338, Indian Penal Code. Pending 
trial his motor car has been seized and 
placed in the custody of the court. 
The accused applied to the Magistrate 
(Sheikh Alauddin Arshad, Magistrate, First 
Glass, Sargodha) that the car be returned to 
him; but the Magistrate has dismissed his 
apolication with the following order, 

"I have seen the order of the District Magistrate on 
the file. The motor car appears to have been used for 
the commission of an oQenco under s 338, Indian 
.Penal Code and it would bo needed to be shown to the 
witnesses when evidence is being taken The car should 
be kept where it is till the decision of the case.” 

Tne order of tire Magistrate is clearly 
illegal and without jurisdiction in my 
opinion as it cannot be said that the car 
had been used by the accused for the com- 
mission of an offence: see on this point 
Emperor v. Ilahi Eakhsh ( 1 1. The Magis- 
trate has apparently been ii 11 lenced by the 
order of the D. strict Magistrate on the 
accused's previous application on which the 
District Magistrate wrote that the car can- 
not be returned till the the prosecution 
evidence had been recorded or till the trial 
Magistrate finds that it shall not be needed 
any mote for the purpose of the trial. I do 
not think the car is needed at all during the 
trial, and even if it is necsssary to show it to 
the witneeees, security can be taken from the 
accised to produce the car on every hearing. 
It 18 not k 10 wn when the trial is going to 
end and the car may deteriorate if it is kept 
without use aud proper care iu Oourt custody 
or custody of the Police. Oases of th's 
nature crop up frequently and an autho- 
ritative pronouncement is necessary in the 
end) of justice as to whether the Magistrate 
oaa pass an Older under 8. 5i6-A, Criminal 
Procedure Code, for custody of the 
motor car pending the cooclusiou of the 
trial. 

1, therefore, forward the case to the High 
Oourt with the recommendation that t > 
order of the Magistrate be set aside aui 
that he should be directed to return the oar 
to the accused taking eecuricy, if n- cs ear/, 
for ils production whenever required by hi n 
for pnrpoasa of the trial, 

(l) 4 P. UR. 1901. 
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Order.— The Magistrate's order de- 
taining the motor car pending the conclu- 
sion of the trial is illegal and cannot be 
sustained. He has appparently been in- 
fl ietctd by the order of the District Magis- 
trate which was obviously improper as it 
was his duty to decide the matter himself 
on the facts and the law applicable to the 
case. 

I '.hink it would be straining the language 
to bold that the motor car was used for tne 
commission of the offence within the mean- 
ing of 8. 516 A, Criminal Procedure Code, 
The ruling in Emperor v. Ilahi Bakhfh (IX 
is directly applicable t ) the case. It is to 
be observed that all the witnesses for the 
prosecution have been examined, and even 
the plea that the car is neaded to be shown 
to the witnesses wmn evidence is being 
taken cannot non be ur^ed 

1 accordingly accept tie recommendation 
made by the learned Sessions Judge ana 
quash the order of the Magistrate detaining 
the car. 

A. Order quashed. 


LAHORE HIGH COURT. 

Civil Reference No. 7 of 1930. 

February 9, 1931. 

J,I LiL and AOJA HtlDAS, JJ. 
LAXMI INSURANCE Co, Ltd, 
LAHORE— Assbjsbb — Parni jnbs 

VCT8118 

COMMISSIONER of INCOME-TAX, 
PUNJAB, N. W. F., iNO DELHI PRO- 
VIN 0E8 — Rbspondbnt. 

Income Tax Act {XI of 1922), s SIf—Income Tax 
Rules, r. 25 ^Assessment of Life Insurance Companies 
— Rule 25, whether mandatory — Recourse to other 
modes of assessment, legality of — Chargeability and 
assessability— Difference. 

Rule 25 of the Income Tax Manual is of a manda- 
tory character and provides the only manner in which 
the income, profits and gains of Life Assurance Com- 
panies can be determined. The assessing officer has 
no discretion to depart from its provisions and to 
have recourse to the other provisions of the Income 
Tax Act for the purpose of determining and assessing 
the income, profits and gains of a Life Assurance 
Ooinpany. [p. 727, col. l.J 

There is a clear distinction between chargeability 
and assessability. The former expression connotes 
liability to pay income-tax; the latter expression has 
reference primarily to the machinery, which ought to 
be utilized, and the procedure that must be followed 
in determining the amount which should be levied 
as income-tax. fp. 72d, col. 2 ] 

Where, therefore, no machinery exists to make it 
possible for the Income Tax Authorities to assess the 
income, profits or gains of the company during a par- 
ticular year the assessment for that year is not legal. 
[ibid ] 

Sections*, Income Tax Act, pre-flupposea that the 
income, prohts or galas which can be assessed under it 
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should have been chargeable during the preceding 
year and also must have escaped assessment, fp. 726, 
col. 1 . ] 

Civil Refereoce case referred by the Com- 
mieeiooer. Income-tax, Punjab, N. W. B’., 
and Delhi Provincee, dated the 21it Janu- 
ary, 1929. 

Meeere. Badri Das and liar Gopal, for 
the Petitioner. 

Mr. J , N. Aggarwal, for the Reepondent. 
Order. — Tnis reference under a. 66, In- 
come-tax Act, haa been made by the Cco.- 
mieeioner of Income-tax, under the follow- 
ing circomatancee: 

The Laxmi Inaurance Oompany etarted 
buaineaa on let May, 1924, and as provided 
by a. 8, Life Aaeurance Companiea Act, 
19 1 ?, the 6rat actuarial report aato ita finan- 
cial condition and the valuation of its liabi- 
lities was prepared for the period ending 
.^Oth April, 1928, that ia to eay, fc.r the first 
four years of its actual working. As a 
reeult of this valuation a profit of 
Rs 1,25,684 was found to have been made 
by the company. In this manner the aver- 
age net profits for one year have been 
found to be Re. 34,707. The company was 
for the first time assessed to income-tax for 
the year 1928-29 on the basis of this income 
and there is no dispute as to this. But 
during the year 1928 thelncom-tax OflScer 
also proceeded to aasess the company to in- 
come tax in respect of its profits for the 
year 1927 28 profeesing to act under s. 34, 
Income tex Act. To this course an objec- 
tion was taken on behalf of the company that 
the Income-lex OflScer had,no legal power to 
proceed under that section in the ciicums- 
tancea of the case. Consequently on the 
application of the company the following 
question has been referred for the opinion 
of this court: 

“Whether in the ciroumstences of this ease the 
aeaessment made under B. 34 for llie year 1927-28 is 
legal." 

We have heard Counsel for both parties 
and 1 am of opinion that cur answer should 
be in the negative. 

Now a. 34, Income tax Act, reaca as fel- 
lows: 

“If for any reason, income, profits or gains charge- 
able to income-tax has escaped assessment in anv year 

* ♦ ♦ * the Income tax Onicer may, at any time 

within one year of the end of that year, serve on the 
person liable to pay income-tax * ♦ ♦ ♦ a notice 

♦ ♦ ♦ * and may proceed to assess or re-assess 
such income etc.” 

Thesfcciior, therefore, pre-suppoaea that 
the income, piofita or gains which can be 
assessed under it should have been rhsrge- 
»ble during the preceding year and also 
u. uet have escaped assessment. ■ 

Iheze is no question raised before us 
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that the income, profits or gsits in ques- 
tion, if ssseesable were chargeable. But it 
is contended that they did not “e scape ss- 
eeesment" because this expression implies 
that they should have been assessable which 
it is further contended, mesne that they 
were capable of ssseesmeut during the 
previous year. Now it seems that there is 
clear distinction between chargeability and 
aeseeeability. The former expression con- 
notes liability (o pay inceme tsx; the latter 
expreseicn has reference primarily to the 
machinery, which ought to be utilized, and 
the procedure that must be followed in 
determining the amount which should be 
levied as income-tax. It, therefore, appears 
to me that during the year 1927-28 no machi- 
nery existed which made it possible inlaw 
for the Income-Tax authorities to assess the 
income, profits or gains ofithe company dur- 
ing that year. 

Section 59, Income Tax Act provides that 

the Central Board of Revenue may, 

make rules for carrymg cut the purposes of 
the Act and for the ascertainment and de- 
termiciation of any class of income; it fur- 
ther particularly provides that it may 
make rules prescribing the manner in 
which and the procedure by which the in- 
come, profits and gains of the insurance 
companies sbsllbe arrived at. In pursuance 
of the powers conferred upon the Central 
Beard of Revenue rules 1 ave been framed 
by it and the relevant rule is r. 2.5 which 
is to be found at page 67 of the Income-tax 
Manual (Ed. 2). That rule lays down that 
in the case of Life Assurance Companies, 
whose profits are periodically ascertained 
by actuarial valuation, the income, profits 
and gains of the life assurance business 
shall be the average annual net profits dis- 
closed by the last preceding valuation. 

Now there is no question that in the year 
1927-28 no profits of the Lakshmi Assuran- 
ce Company had been ascertained by 
actuarial valuation, and consequent- 
ly no sesessment was possible during 
that year under the Income Tsx Act accord- 
ing to the rule cited above. In other words 
during that year theie weie no means 
proviced by iawforaeceitainingor asseesing 
the income of the company. But the 
learned Oonneel who represented the 
Inccmc-tax (. on missioner before us con- 
tended that if the actuarial valuation was 
not available to the Income tax OflScer 
during tbeyear 1927-28, it was open to that 
officer to prcceed ixt the ordinary wsy, that 
is to say, to levy the inccite-tax after 
obtaining a retain c{ its income from the 
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oompaDy as is done in the case of ordinary 
individuals, companies or associations, and 
in this connexion he contended that the 
provisions of s. 69, Income Tax Act, are 
enabling provisions and that it is not 
incumbent on the Central Board of Revenue 
to frame rules under that section. This is 
true, but the Central Board of Revenue have 
made the rules under that eeo bion and th e rule 
concerned is of a maudatory character. It 
provides the only manner in which the 
income, profits and gains of Life Assurance 
Companies can be determined. It does not 
give any discretion to the assessing officer 
to depart from its provisions and to have 
recourse to the other provisions of the 
Income Tax Act for the purpose of determin- 
ing and assessing the income, profits and 
gains of a Life Assurance Company. 

That being so, it is clear, in my opinion, 
that in the year 1927 28 it was not possible 
under the provisions of the existing law 
for the Income-tex Officer to assess the 
Lakshmi Insurance Company to income-tax. 
Can it, therefore, be urged that the income, 
profits and gains of the company “escaped 
assessment” during that year as that term is 
used in s. 3i, Income Tax Act. A thing 
cannot be said to escape certain conse- 
quences unless it is capable of facing or 
being subjected to those consequences and, 
as, in my opinion, the income of the 
company was not capable of assessaient 
under the rules laid down by the Central 
Board of Revenue, which have the force of 
law, during the year 19^7-28 in the absence 
of an actuarial valuation, which valuation 
according to the wording of r. 25 referred to 
above is to be utilized for assessing the 
income of the succeeding years till the next 
valuation is made, it cannot be said to have 
escaped assessment. 

It is further to be noted that, according 
to r. 2o cited above the last preceding 
valuation has to be made the basis of the 
succeeding assessments. In the present 
case there is no last preceding valuation 
with reference to the income which should 
ordinarily be taken as the basis of assess- 
ment for 1927-28 

I would, therefore, answer the question in 
the negative and leave the parties to bear 
their own costs of these proceedings 

A. Reference amwtred in negative. 


BHANKAB DA8 SBIB LAL. 

LAHORB HIGH COURT. 

Second Oivil Appeal No. 23 14 of I92j. 

November 26, 1930. 

Sham Lxr, 0. J. and OoLDiTaBm, J. 

HARl KISHEN— PnifNTjFP— AppBLiiiNr 
versus 

FiimSHANKAR das SHIB LAL 

AND OTHUHS — DbFSNDANTS — Rb-!P 1NDBNT3. 

Civil Procedure Code (Act V of 1908), s. 100 — 
Second appeal — Effect of construction of words in 
docurr.ent — Question as to-Quesii§7i of fact. 

The questioa as to the effect of the construction of 
the words in a document which is neither a docu- 
ment of title nor the foundation of the plaintiff’s 
claim is one of fact and not of law. Wali 
Muhammad v. Muhammzd BakhsJi (1), relied on. 

Second Appeal from a decree of the 
Additional District Judge, Amritsar, dated 
the 9th July, 1925. 

Lala Badri Das, R B , for the Appel- 
lant. 

Mr. D. C. Rilli, for the Respondents. 

Coldstream, J.— On this appeal 
coming before us to-day a preliminaiy 
objection is taken by Counsel for the 
respondents to the effect that the only 
questioa arising in the appeal is one of fact 
which has been finally decided by the lower 
Appellate Court. 

The question for decision is whether or 
not the seoad defendant in the suit, a firm 
known as Shankar Das Shib Lai was liable 
as surety for the debt found due by the first 
defeudaut to the plaintiff firm on a bahi 
account relating to the sale of goods by the 
latter firm to the first defendant. 

The plaintiff firm’s centention in the suit 
was that the firm Shankar Das-Shib Lai 
through its proprietor Snankar Das, hid 
guaranteed payment by the debtor in 
respect of the transactions to which the 
suit related which transactions commenced 
in 1917 and this contention was sought to 
be established by oral evidence and also by 
the evidence of some post-cards written by 
Shankar Das. Tne lower Appellate Court 
held that the alleged guarantee had not been 
established. 

In reply to Mr. D, 0. Ralli’s objeotioit 
Mr. Badri Das for the plaintiff firm, thu 
present appellants, argues that the decision 
of the lower Court turns on the construotiou 
of the words in the post-card written on the 
13', h April, 1918, and that the question of 
tneir effect is one not of fact but of law 
which is still open for decision on ssoond 
appeal. Oi 

There is in my j udgment no doubt as to 
the validity of the objection put forward by 
Mr. D, 0. Rallii It is obvious that the post- 
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card ie neither a document of title nor the 
foundation of the plaintiff's claim. It was 
produced with other post cards merely as 
evidence in support of a prior guarantee 
which was held not proved as a fact. 
Applying the principle laid down by the 
Privy Council in Wali Muhammad v. 
Muhammad Bakhah (0 I must hold that the 
matter in second appeal involves no question 
of law. The lower Court's decision was 
final and this appeal should be diemissed 
with costs. 

Shadl Lai, C. J — I concur. 

N K & A. Appeal diamiated. 

(1)122 Ind.Ca8.3l6; 31 P. L. R. 145; 11 Lah 199. 
A. I. R. 1930 P. 0.91; (19.30) A L. J. 292; Ind Rul. 
(19.30) P. 0. 124; 31 L. W. 321; 32 Bom. L. R. 380; 51 
O. L. .1. 518; 59 M. L. J. 53(P.O./ 


LAHORE HIGH COURT. 

First Civil Appeal No. 192 of 1920. 

December 8, 19.31. 

SaiDi Lil, 0. J., iNu Mcnr B, J. 
Mbssbs. BRIJ LALASON8 
— Dbpbndants — Afpbllants 

VBT8U8 

Thb PUNJAB 4ND KASHMIR BANK, 

Limitbd, RAWALPINDI— PtiiKTiFF— 

X^Bb'PONDBNT 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. 1— Mortgage suit — Parties-^ Persons claiming para- 
mount title. 

A person who seta up a title paramount to that of 
the mortgagor and mortgagee should not be joined 
as a party to a suit to enforce the mortgage as he is 
neither interested in the mortgage-security nor in the 
right of redemption. 

Fuet Appeal from a decree of the Senior 
Subordinate Judge, Kawalpindi, dated the 
38th August, 1930 

Mr. Govizd Das, for the Appellants. 

Mr, Hargopal^ for the Rcepondente. 

Shadl Lai, C% J.— On the 9ih April, 
19^3 the firm of Mesers. Brij Lai and Sane, 
ca^rrying on businees as iron merchants ai 
Rawalpindi, borrowed Rs 6 010 from the 
Punjab and Kashnir BauLt Limited, 
and executed a promissory note for that 
sum in favour of their creditors. They 
also created an equitable ^ mortgage iu 
favour of the Bank by depositing title 
deeds in respect cf certain immoveable 
property which belonged to them. It 
appears that the dealiogs between the par- 
ties coDt nued up to July, 1926, and in 
March, itSJ, the Bank brought the present 
action for the recovery of a certain sum 
of money by the sale of the mortgaged 
property. The trial Judge made a pre- 
liminary decree on the 25th August, i93 
and as the amount due to the mortgagees 
was not paid in pursuance of that decree, 
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he made the decree final on the 28th August, 
1930. 

There is no dispute about the money 
due by the defendants to the plaintiffs, 
and the arguments in the appeal have 
been narrowed down to a few technical 
objections. la the first place, it is urged 
that Ram Labhaya, who was irapleadei 
as a defendant in the suit, raised an 
objeotioa that he was not a partner in 
the firm of Messrs. Brij Lai and Sons, 
but that the trial Judge neither fraoaed 
sn issue nor recorded evidence cn that 
matter. It appears that Ram Labhaya 
declined to receive the summons end 
absented himself from the court. It was 
only at a later stage of the trial that he 
came forward and denied his being a 
partner in the firm. If the learned Judge 
had enquired into the plea of Ram Labhaya, 
he would have probably come to the con- 
clusion that this defendant was a mem- 
ber of a joint Hindu family with the 
other defendants and was consequently a 
partner in the firm. lo is, however, clear 
that the immoveable property, which was 
mortgaged to the Bank, belonged to the 
firm of Messrs. Brij Lai and Sane; and 
that Ram Labhaya could have no interest 
in that property, if he was not a partner 
in the firm. If the decree holders seek 
to execute the decree against him pe:- 
Bonally, the question of his liability may 
be tried and determined in execution 
as prescribed by O. XXI, r. 50, sub r, (2» 
of the Oivil Procedure (Jode. 

The learned Oounsel for the appellants 
also contends that Ram Labhaya's brother 
Jai Qopal was a necessary party to the 
suit, as he was the owner of the immovea- 
ble property and that he should have 
been impleaded as a defendant in the case. 
A perusal of O. XXXIV, r, 1, however, 
makes it clear that only a person having 
an interest either in the mortgage security 
or in the right of redemption can be 
joined as a party to a suit rslating to a 
mortgage. It has been repeatedly held that 
a person, who 8 3 t 8 up a title paramount 
to that of the mortgagor or mortgagee, 
should not be joined as a party, for he is 
interested neither in the mortgage security 
nor in toe right of redemption. It is, 
therefore, clear that the claim made on 
behalf of Jai Qopal cannot be entertained 
audit is significant thit he himself never 
came forwari and made an applioation to 
be impleaded as a defendant. 

Lastly, it is argued that the period of 
three days prescribed by the preliminary 
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decree for the redemptioa of the property 
wee inadequate, and that the trial Judge 
ehould have fixed a longer period for the 
payment of the money. Considering that 
the defendants had been making efforts 
to delay the decision of the suit, and that 
it was open to them to make an applica- 
tion to the court under O. 'XXXIV, r, 2, 
sub r. (2) for an order to extend the time 
fixed for the payment of the money, I 
do not think that any useful purpose 
would be served by setting aside the 
final decree in order to give the debtors 
further time for payment. Indeed, it is 
not suggested that they would be able 
to provide the money, if the time for pay- 
ment thereof be extended. 

For the foregoing reasons 1 would affirm 
the decree of the trial Court and dismiss 
the appeal with costs. 

Monro*, J.~*I agree. 

A, A'ppt al dismissed. 


LAHORE HIGH COURT. 

Civ 1 Miscellaneous Petition No. C45 of 
1931. 

Civil Appeal No. h71 of 1931. 

December 4, 1931. 

Beoidwav, J. 

DIWAN CHAND and othbes— Defb^danta 
— PETlTIONEttS 
versus 

NANAK CHAND — Plaintiff 

ANDOTHBRE — DEPENDANTS— Re-PJNDHSTJ. 

Civil Procedure Code (Act V of 190S), 0 XLI, r. J— 
Mortgage suit — Appeal against preliminary decree — 
^tay of proceedings in lower Court. 

Where aa appaal has bsen preferred against a 
preliminary decree in a mortgage suit, the Appellate 
Court has power to stay further proceedings in the 
lower court and it is a general rule to do so where 
no loss would be caused to the decree-holder by the 
stay of proceedings. Choie Lai v. Sultan Singh (1) 
and Karam flahi v, Amir-ul-nisa (2), followed. 

Petition under O. XLI, r. 5, Oiv 1 Pro- 
cedure Lode, for stay of procee lings in 
pursuance c f the preliminary decree pen- 
ding the decision of the appetl ca83 noted 
above by the High Court, 

Mr. J. N. Aggarwaf, for the Petitioners* 

Mr. Shamair Chanda for the Respondents. 

Order.— The petitioner in this case 
seeks to obtain stay (f proceedicgi, A 
preliminary decree has been passed against 
him in a mortgage suit and he has preferred 
ao. appeal against that decree which is 
pending in this court. has bcei urged 
by the opposite party that there is no oc*- 
caslon to stay picceedinga as the final 
decree would later be followed by execution 
proceedings which could then, on proper 


cause being shown, be staved* *0 

In 111 I. 0. 383 C/io5c Lai v Sultan Singh 
(1) JMr. Justice Addison stayed further 
proceedings on the ground that it was the 
general rule to do so. 

The same view was expressed bv Mr, 
Justice Zafar All in 119 I, 0. 489 Karam 
Ilahi V. Amir-ul Nisa (2) 

I am unable to see what loss would be 
caused to the decree holder if the proceed- 
ings were stayed at this stage and I ac- 
cordingly make the Rule absolute. 

A. Rule made absolute 

(1) 111 Ind. Cas. 383; 29 P. L. R. 262. 

(2) 119 Ind. Oas 489; Ind, Rul. ^1929) Lah. 905; A. 
I. R. 1930 Lah. 108; 31 P. L. R. 268. 

LAHORE HIGH COURT. 

Criminal Appeal No 662 of li31. 

December 15, 19.11 
Ta< Chand j. 

BHOLA NATH— 0o> vicT —A ppellant 
versus 

EMPEROR — Rrsponob t 

Criminal Procedure Code {Act V of ISUS)^ s. 
Enhancement of sentence — Principles -Penal Code 
(Act XLV of 1860),ss SOU-II, 326-0 ffence under 
provocation — Resultant death — Nature of offence. 

Tlie principles upon which the High Court 
habitually acts as a court of .revision in relation to the 
enhancement of sentences, where the law allows a 
discretion to the Court whose sentence is 
impugned, are that it should not interfere 
if the sentence passed involves substantial 
punishment, and should interfere if the sentence 
is manifestly inadequate. The Court is, in particular, 
slow to interfere where interference would involve 
the imprisonment of persons already discharged from 
Jail, though this circumstance is no insuperable 
obstacle. The Court also frequently declines to inter- 
fere in order to enhance a sentence, on the mere 
ground that it would itself have passed a heavier 
sentence, contenting itself with pointing out that the 
sentence is so far light that a heavier sentence would 
have been maintained. Empress v. Chuni Lai (1), 
relied on, Crown v. Budha (2), referred to. [p. 732, 
col. 1.] 

Where the deceased had beaten the accused 
with a shoe and being overpowered by others, the 
accused lost self-control and picked up some sort of 
wooden substance which was lying near by and 
introduced it into the rectum of the deceased who 
died in consequence : 

Heldj that the offence was one under s. 301-11 and 
one not under s. 325, Penal Code, [p 731, col. 1.] 

Oriminsl Appeal from an order of the 
Sessions Judge, Multan, dated the 16th 
May, 1931 

Mr. B. R Puri, for the Appellant. 

Mr. J. W. Fairlie, for Government 
Advocate, for the Respondent. 

Judgement — The appellant Bhola Nath 
has been convicted by the Sessions Judge 
of Multan of an offence under s, 304-If, 
Indian Penal Oode, and sentenced to rigo- 
rous imprisonment for one . year. He has 
appealed through Mr. B, R, Puri and an 
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aoplication for enhancemeot of the senteoce 
has beea;.j. preferred by the Government 
Advocate ‘ under inetructione from the 
Local Government. 

The case for the prosecution ie that on 
the 26th of January, U31, at about lU a. m. 
the appellant who was at that time the 
Senior Assistant Superintendent of the 
Central Jail at Montgomery thrust a wooden 
substance into the rectum of a long term 
prisoner named Nura, which caused a 
perforation nearly 4" above the anal orifice, 
and in consequence Nura died two days 
later in the early hours of the 28th of 
January. 

The anpellant denied his guilt. The 
learned Sessions Judge, however, held that 
Nura died as the result of the injury caus- 
ed by the appellant, but having regard to 
the peculiar circumstances in which the 
offence was committed he was of opinion 
that the ends of justice would be met 
by imposing a sentence of one year's 
rigorous imprisonment. 

On appeal Mr. Puri for the appellant and 
Mr. Fairlie for the Crown have taken me 
through the record and have addressed 
lengthy arguments in support of their 
respective contentions. Both Counsel are 
agreed that the four points which require 
consideration are: — 

(1) What was the origin of the incident? 

(2) How and by whom was the injury 
inside the rectum caused? 

(3) Under what section of the Penal Code 
did the offence (if any) fah? 

(4) Sentence. 

Before dealing with these points it is 
necessary to states few facts relating to the 
deceased which have been established by 
the documentary and unimpeachable oral 
evidence on the record. The hietory-3heet 
of the deceased as well as the evidence of 
Major S. D. Sondhi, I M S. (P. W. No. 2) who 
was Superintendent of the Montgomery 
Jail at the time. Major P. D Chopra, I. 
M 8 (D W. No.7), Deputy Inspector General 
of Prisons, Punjab, and Rai Sahib Gokal 
Ohand (D. W. No. 1) show that Nura was 
undergoing a sentence of rigorous imprison- 
ment for 1 1 years under s. 397 of the 
Indian Penal Code having been convicted 
on the 31et of August, 19.5. Since his 
incarceration he had been in several jails 
and during this period be had been punish- 
ed no lees than ll7 times for offences under 
the Jail Rules. Major Chopra states that 
in the Central Jail, Lahore, he was con- 
sidered to be a “man of very bad, charac- 
ter", a “desperate'’ and ‘ violent fellow". 


On one occasion he supplied a razor to 
another convict who assaulted the Jailor 
at Lahore. He was declared to be “incor- 
rigible” and transferred to the Montgomery 
Jail. According to Major Sondhi he did 
not improve himself in this jail and 
numerous complaints of misconduct were 
made against him. At Montgomery the 
appellant was in immediate charge of Nura 
and as such he had to enquire into these 
complaints and have him punished by 
proper authority. 

It is common ground that on the morning 
of the 26th at about 9 a.h. a parade of the 
prisoners was held in the chakar, and after 
the Superintendent bad left but while the 
appellant was still there, the incident in 
question took place. As to how it origina- 
ted three different and conflicting versions 
have been given by the prosecution. One 
of them is contained in the dying declara- 
tion of Nora made before Mr, Sadiq Ali 
Shah, Magistrate, on the 26th of January, 
lV3i; the second is given by Khanun 
(P. W. No. 8) who was an associate of the 
deceased and the third deposed to by Sant 
Oharan Singh (P. W. No, 17), The learned 
Sessions Judge has rejected the first and 
second of these versions and after considera- 
tion I have no hesitation in agreeing with 
him. As Oounsel for the Crown has not 
challenged the findings of the Sessions 
Judge on this point I do not think it 
necessary to discuss them in detail here. 
The learned Judge has accepted the evid- 
ence of Sant Charan Singh (P. W. No. 17) as 
correct and this view is endorsed by both 
Oounsel before me. According to Sant 
Oharan Singh, after the parade bad been 
finished and the Superintendent departed, 
the appellant Bhola Nath came outside the 
iron-barred gate of barrack No. 6 and 
began to talk to the witness. As Bhola 
Nath turned his back towards the outer 
door Nurs, who was standing beside the 
wall, came up and assaulted him striking 
him with a shoe on his face two or three 
times. On this Bhola Nath shouted to the 
lambardara and directed them to catch hold 
of the assailant. A number of prisoners ran 
immediately towards the spot, (and caught 
hold of Nura, while he was aiming another 
blow at Bhola Nath, These persons over- 
powered Nura and began to beat him. 
Thereupon the witness withdrew into his 
barrack and did not see what happened 
afterwards. He is positive, however, that 
80 long as he was on the scene Bhola Nath 
did not take any part in the beating. 
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As to what followed Saat Oharan Singh is 
unable to throw any light upon, but there 
is the evidence of Mohammad Shafi (P. W, 
No. 9X Phuman Singh (P. W. No. 10), Turez 
(P, W. No, 11) and Narain Das Qarg 
(P, W. No. 19) that after the deceased 
had been overpowered by the lambardars 
and others the appellant took hold of a 
wooden instrument and thrust it into the 
rectum of the deceased. The witnesses 
are not agreed as to the nature and size 
of the wooden substance which was used 
by the appellsmt. Some sky that it was a 
sharp-pointed killa like a peg; others 
describe it as a rough and an unpolished 
danda;. while the deceased had stated that 
it was a ruler. Soon after the occurrence 
when the Superintendent, Major Sondhi, 
ariived on the scene, he found near the 
spot two broken pieces of a luler (Ezs. 
P. 2, and P. 3), neither of which had any 
blood or faecal matter attached to it. The 
learned Sessions Judge has noticed at great 
length the discrepancies in the statements 
of the witnesses on this point and, while 
holding that it was not possible to reconcile 
them or to say with certainty what wooden 
weapon was actually used, he has held 
that the medical evidence left no doubt 
that it was some sort of polished ruler 
which had been used in the crime, 
counsel for the appellant has laid great 
stress on these discrepancies and has argu- 
ed that this circumstance ducredits the 
testimony of all the eye-witnesses and that 
it is highly unsafe to rely on it, either for 
the purpose of hxing the identity of the 
person, who had thrust the wooden instru- 
ment inside the rectum of the deceased, or 
for determining the nature of the instru- 
ment itself. I think, however, that the dis- 
crepancies are not of great importance, as 
on an cccasion like the one in question 
it is not possible for the eye-witnesses to 
keep in their minds an absolutely correct 
impression of the size and dimensions of 
the instrument used, in my opinion, 
the evidence leaves no doubt that after the 
deceased had beaten the appellant with a 
shoe and been overpowered by the pri- 
soners the appellant lost self-control and 
picking up some sort of wooden substance 
which was lying near by introduced it into 
the rectum of the deceased. 

Tbe medical evidence is conclusive as 
to the cause of death. Major 8ondb% as 
soon as he heard of the incident, proceeded 
to tbe hospital and found Nora bleeding 
from the anus and complaining of pain in 
the abdomen. Oq examination tbe witness 
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found the mucous membrane protruding 
out from the anus. He also noticed that 
there was a perforation of the rectum. The 
Oivil Surgeon Rai Bahadur Doctor Ram 
Ohand (P. W. No, 3), who conducted the 
post mortem examination stated that on 
internal examination he found the rectum 
perforated about 4" above the anus and 
that there was slight congestion is some of 
the intestines. In his opinion death was 
due to shock and septic absorption on 
account of perforation of the rectum. Mr, 
Puri has argued that the injuries caused 
by the insertion of the wooden instrument 
were not so serious and that the perfora- 
tion was really caused by Sub Assistant 
Sugeon, Des Rsj (P, \V. No. l),who was the 
first to examine tbe deceased and who is 
proved by clear and unimpeachable evi- 
dence to have had a long-standing enmity 
with the appellant, 'ihis enmity is no 
doubt established and as pointed out by 
the Sessions Judge, Des Rtj gave his 
evidence at the trial m a most unsatisfacto- 
ry manner but there is no warrant on the 
record lor the suggestion that it was Des 
Raj, who had handled the deceased in such 
a manner as to cause the perforation, either 
intentionally or otherwise. After careful 
consideration of the evidence on tbe record 
and arguments of Counsel 1 have no hesi- 
tation in holding that it was the appellant 
who bad indicted the injury in the rectum 
of Nura. On the obove findings there can 
be no doubt that the offence falls under 
8. 304-11 and not under s. 325 as was urged 
by Mr. Puri in a faint-hearted manner. 

As to the sentence there is no doubt 
that ordinarily an offence of this kind 
committed by a person in authority like the 
appellant on a prisoner who was in his charge 
cannot be lightly dealt with and a very 
substantial sentence should be imposed. 
But as pointed out above the oircumstances 
of the present case are very peculiar. The 
appellant appears to have been a strict dis- 
ciplinarian, who, in tbe discharge of his 
officisl duties, had to enforce the rules 
against the deceased and get him punished. 
Tne (iec3aeed was a person of desperate 
and violent character and was on tbe look- 
out for an opportunity to have hie revenge 
against the appellant On the day of the 
occurrence Nura had his chance. He 
stealthily concealed himself along the wall 
and as soon as the appellant came near tbe 
place he suddenly sprang on him and 
gave him a shoe-beating on the face, in the 
presence of bis subordinates and a large 
number of convicts, caueiog injuries on the 
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forehead and the bridge of the nose tide 

evidence of Khan Sihib Dr. Haji Munir ud- 
Din, Assistant Surgeon (P. W No. 5) The 
appellant lost self control and in the heat 
of the moment committed the crime. 
Having regard to these circumstances, and 
bearing in miod the fact that the appellant 
is described by his oflScers as a person 
‘‘whose treatment towards the convicts 
and other people in Jail was unexceptional*' 
(see page 63 of the record) I do not think that 
the sentence imposed on him by the learn- 
ed Sessions Judge is so manifestly inade- 
quate as to justify interference on the 
revision side. The principles which this 
Court should follow in this matter are 
well settled. He laid down by Sir Meredyth 
Plowden in Empress v, Chuni Lai (1) 
“The principles upon which the Chief Court 
habitually acts as a court of revision in relation to 
the enhancement of sentences, where the law al- 
lows a discretion to the court whose sentence is 
impugned, are that it should not interfere if the 
sentence passed involves substantial punishment, and 
should interfere if the sentence is manifestly inade- 
quate. The Court is, in particular, slow to interfere 
where interference would involve the imprisonment 
of persons alreadj^ discharged from Jail, though 
this circumstance is no insuperable obstacle. The 
Court also frequently declines to interfere in order to 
enhance a sentence on the mere ground that it would 
itself have passed a heavier sentence contenting 
itself with pointing out that the sentence is so far 
light that a heavier sentence would have been 
maintained." 

^ See also the judgment of Breadwsy, J , 
ia Crown v. Budha (2). In my 
opinion ttie ciroumstances of this case do 
not warrant a departure from the rule laid 
down above. 

For the foregoing reasons I dismiss the 
appeal of Bhola Nath and affirm his con- 
viction under 8 ^04 Hand the sentence of 
rigoious imprisonment for one year imposed 
on him. 1 also dismiss the petition for 
revision filed by the Local Government for 
enhancement of the sentence. 

A. Appeal dismissed. 

(1) 7 P. R. 1889 Cr. 

(2) 49 lud. Cas. 772; 7 P. 11 1919 Cr.; 48 P. L. R. 
1919; 20 Cr. L. J. 212; 8 P. W. R. 1919 Cr. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1544 of 1928. 
December 22. 1931. 

Shadi Lal, 0. J.AND Monlob, j. 
Musammat DUKQA' DEVI— DtFBNDiNT — 
Appbllant 
versus 

NANDLAL and anotsbr— Plaintiffs— 
DEOKBB-HoLlBaS IND ATMA RAM AND 
ANCTHBhL— D bFBNDANTB— RB?P0NDBNr8. 

Civil Procedure Code {Act V of 1908)^ 0. XXXIV^ 
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rr. 5 — Mortgage suit—AdjuHment after peliminar^ 
decree — Power to pass final decree — Proceedings fd^ 
decree absolute, whether execution proceedings— 0* 
XXI, r 2, applicability of. 

Proceedings to get a decree absolute for sale are 
not proceedings by way of execution of the prelimi- 
nary decree but are proceedings in the suit to obtain 
a final decree for sale which is the only decree cap- 
able of execution. Order II, r. 2, Civil Procedure 
Code which provides for certifying a payment made 
out of Court is not, therefore, applicable to proceed- 
ings for a final decree and if money is not paid in the 
manner directed the preliminary decree the Court 
is bound to pass a final decree for sale, notwithstand- 
ing an adjustment out of Court. Banarsi Das v. 
Nathu Mai (2), followed, [p. 733, col. 1.] 

First Appeal from the final decree of the 
Senior Subordinate Judge, Amritsar, 
dated the 27th April, 1928. 

Messrs. Faqir Ghand and Chandra Gupta, 
for the Appellant. 

Messrs M. L. Puri and Bal Kishen Mehra, 
for the Respondents. 

Judgment— On the 19th July, 1927, 
the SuDordinate Judge made a [preliminary 
decree under O. XXXIV, r. 4. Oivil Pro- 
cedure Code by which the mortgagor was 
directed to pay into Court Rs. 11,136 with 
interest specified therein on, or before, the 
19th January, 1928. This direction was 
not complied with by the mortgagor, with 
the result that, on the 27th April, 1928, the 
Court passed a final decree for sale. 

The final decree is impeached on two 
grounds. In the first place, it is urged that 
as a mortgagor had preferred an appeal 
from the preliminary decree to the High 
Court which appeal was dismissed in 
limine on the 6th January, 1928, the 
period of six months should be counted 
from that date, ar d not from the date of 
the preliminary decree passed by the trial 
Court. It is to be observed that the deci- 
sion of the High Court dismissing the 
appeal in limine was not embodied in a 
decree, nor did it grant any extension of 
time for the payment of the money. It is, 
however, unnecessary to discuas the ques- 
tion whether the date of the preliminary 
decree or the date of the judgment of the 
High Court should be regarded as the 
terminus a quo b3oau8e the language of the 
former makes it clear that no period was 
expressly fixed for the purpose of payment, 
but that a definite date, namely, the 19th 
January 1928, was specified on, or before, 
which the money was to be paid. It is 
admitted that no payment was made into 
court by the aforesaid date. 

The second ground of attack proceeds 
upon the allegation that, on the 15th 
January, 1928, Musammat Durga Devi, 
the wife of the mortgagor Atma Bam, who 
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had tranaferred the mortgaged property to 
her, had paid Rs. 11,136 to the decree 
holders. It is argued that, in view of 
this payment which is alleged by one 
party to have been made out of Oourt 
but denied by the other, the trial Judge 
should not have passed the final decree. 
Now, it has been repeatedly held that the 
proceedings to get a decree absolute for 
sale are not proceedings by way of exe- 
cution of the preliminary decree but are 
proceedings in the suit to obtain a final 
decree for sale which would be the only 
decree capable of execution vide, inter alia 
Sital Singh v Baij Nath Prasad (1). There 
can, therefore be no doubt that 0. XXl, 
r. 2, Oivil Procedure Osde, which provides 
for certifying payment made out of court and 
is confined in its operation to execution pro- 
ceedinge, cannot be invoked by the appel- 
lant, Nor can she aek the court to recog- 
nise the alleged payment as an adjustment, 
compromise or satisfaction under 0. XXIII, 
r. 3, Civil Procedure Code. It must be 
remembered that/the preliminary decree 
expressly directs the defendant to make 
payment “into court’’ and O .XXXIV, 
r. 5, Civil Procedure Code, pro- 
vides that if payment has not been made 
“into court” of all the amounts due from the 
defendant under the preliminary decree, 
the court shall pass a final decree for sale. 
It has been held by a Division Bench of 
the Chief Court of the Punjab in Banarai 
Das v. Nathu Mai (2), that where the money 
is not paid in the mannar directed by 
the preliminary decree, the court, is bound 
to pass a final decree for sale, and can 
recognise no settlement execpt by payment 
into court. 

The language of the preliminary decree 
made in this case, as well as the general 
law enacted by O. XXXIV, r. 5, Civil Pro- 
cedure Code, supports the decision of the 
trial Judge, and there is no ground for dis- 
senting from his conclusion. The appeal is 
accordingly dismissed with costs. 

A. .Appeal diamiased, 

S 75 lad. 088.485; 44 A. 668; 20 A. L. J.602; A. 1. 
All. 383. 

(2) 16 Ind.’Oas. 987; 12 P. R. 1913; 281 P. W, R. 

1912; 276 P. L.R. 1914. 
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LAHORE HIGH COURT. 

MUcellaoeouB First Oivil Appeal 
No. 315 of 1931. 

January 5, 1^32. 

Abdul Q dir, J. 

GIRDHARILAL ANDOTaBES— 
Appellants 
versus 

JUGAL KISHORE and otbers— 

RB'PONDBNT'I. 

Provincial Insolvency Act (V of 1920)^ s. 7 — Ap- 
plication for adjudication — Death of debtor — Proceed- 
ing, whether abates— Civil Procedure Code {Act V of 
1908), 0. XLI, r. 2— New point in appeal. 

In proceedings for adjudication of a person as in- 
solvent he may be rightly declared such in spite of 
the fact that he died before the application for his 
being declared as insolvent was decided. The ap- 
plication may be allowed to proceed bringing on the 
record his legal representatives for realization and 
distribution of his property. Venkatarama Aiyar v. 
Official Receiver, Tinnevelly (1), Ramathaii Anni 
v. Kanniappa Mudaliar (2) and Ramesh Chandra Seal 
V. Charu Chandra Mohuri (3), followed, [p, /34, col. 
!•] 

It will be unfair to allow the appellants in a case 
to spring a surprise on the opj[^nent by allowing them 
to raise a contention not raised either in the lower 
Oourt or in the grounds of appeal, [ibid.] 

Miscellaneous First Oivil Appeal from 
an order of the District Judge, Attock at 
Campbellpur, dated the 27 th November, 
1230. 

Mr. M. L. Pun, for the Appellants, 

Mr. Bishen Nath, for the Respondents. 

Judgment.— An application was made 
by one of thecreditors of a firm, which was 
doing business at Peshawar under the name 
of Uttam Oband-Qobind Sabai, that Wadhu 
Shah son of Uttam Cband and (Jobind 
Sabai, who were partners of the firm, may 
be declared insolvents, as they had left 
their usual place of buisness at Peshawar 
and bad stopped their business. The 
other condition precedent for an application 
for insolvency that the debts of the debtors 
amounted to more than Rs. hOO was also 
alleged and has been proved. In the 
course of the proceedings Wadhu Shah 
died. It was urged by Oounsel that being 
dead, the application could not proceed. 
The learned District Jndge, however, 
overruled this objection. Following the 
decision of the Madras Bigh Oourt in 
Vankatarama Aiyar v. Official Heceher, 
Tinnevelly (1) he allowed tue application 
to proceed and ordered the names of the 
sons of Wadhu Shah to be brought on the 
record, for realization and distribution 
of the property of the debtor} The proce- 
edings were concluded by an order 

(1) 109 Ind, 088 94; 51 M. 344; (1928) M. W.N. 237 
27 L. W. 437; 54 M. L. J. 585; A. I. R. 1928 Mad' 
476. 
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dated the 27th November, 1930, which 
held that an act of insolvency was proved, 
as Wadhu Shah and Gobind Bahai had given 
up tbeir bueinees at Peshawar and bad 
absented themselves from that place. He 
declared both of them insolvents and 
ordered their property to vest in the Official 
Receiver. He also ordered that the creditor 
should prove bis debt within three months 
and the application for discharge should be 
made within two years of the date of this 
order. The eons of Wadhu Shah have 
appealed against the order through Mr. 
MukandLal Puri. 

The learned Oounsel started his argu- 
ments with a point not raised by him in 
his grounds of appeal. He urged that there 
was no proof that the insolvents bad depar- 
ted from tbeir usual place of business, with 
intent to defeat or delay their creditors and 
asked for permission under O. XLI, r. 2, 
to argue this new point. This was object- 
ed to by Mr. Bishen Nath, on behalf of 
the respondent. He pointed out that this 
contention had not been raised by the 
insolvents in the court below and it would 
be unfair to allow them to spring such a 
surprise on their opponent This objection 
is reasonable and consequently I did not 
allow Mr. Puri to i aiee a contention at this 
stage, which had not been raised in the 
court below. 

Ooming to the grounds of appeal already 
hied by Mr. Puri, his principal ground was 
that Wadhu Bbah could not legally be 
adjudged insolvent after bis death. In 
other words, he wanted to contest the cor- 
rectness of the decision mVmkatarma Aiyar 
V. Official Eeceiier, TinntvcLly (1). He 
concedes, however, that since he filed his 
appeal, he has seen two other rulings in 
which the same view has been expressed. 
One is Ramathai Anni v. Kanniappa Muda- 
liar (2) and the other is Ramesh Chandra 
Seal V. Charu Chandra Mohuri (3). In this 
last decision a Division Bench of the (. alcutta 
High Court has followed the ruling report- 
ed as Venkatarama Aiyar v. Official 
Receiver, Tinnevelly (t). Under the circum- 
stances be admits that he cannot piess the 
ground of appeal No 1, I agree with the 
view taken in the rulings referred to above 
and hold that Wadhu Shah has been right- 
ly declared insolvent in spite of the fact 
that he died before the application for 
his being declared insolvent was decided. 

(2) no Ind. Cas. 167; 51 M. 495; 27 L. W, 508; A, I. 
R. l928Mad. 485;55M. L.J.235. 

(3) 129 Ind. Cas. 622; A. I. R. 1930 Cal. 590; 34 0. W. 
N. 445; Ind. Rul. (1931) Oal. 238. 
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There is no substance in this appeal and 
it is Weby dismissed with costs. 

Appeal dismissed. 


LAHORE HIOH COURT. 

Criminal Revision No 1082 of 1931. 

November 25, 1931. 

Habbison, J. 

EMPEROR— Pbtitionbe 
versus 

QHULA.M NABI— Convict— 
Kbspondbnt. 

Penal Code (Act XLV of 1S60), s. SS5-0 fence 
under provocation — Sentence of fine only — Insuffici- 
ency of. 

An offence under s. 335, PenaliCode, though com- 
mitted under some provocation, should not be treat- 
ed leniently and a sentence of fine only will not bo 
sufficient to meet the ends of justice. 

Case reported by the Sessions Judge, 
Attock at Cam pbellpur, with his No. 1919- J . 
dated the 16th September, 1931. 

Messrs. M. L. Batra, for the Government 
Advocate, and Jotlal Din, tor the 
Oomplaiuant- Petitioner. 

Mr. Barkat Ali, tor the Respondent. 

Order. — The accused,l Ghulam Nabi, 
has been convicted under s. 335 of the 
Indian Penal Code of completely severing 
with a razor one ear of hie wife, Musammat 
Anaran, and cutting off a portion of the 
other under the influence of grave and 
sudden provocation. He has been sen- 
tenced to pay a flne of Rs. 1,(100 without 
any sentence of imprisonment in default. 

An appeal was presented from the 
conviction and sentence to the learned 
Sessions Judge who by an oversight hM 
written no final order accepting or dis- 
missing the appeal but has referred the 
case to this Court with a recommendation 
that the sentence should be enhanced. 

There is no dispute as to the facts and, 
although the case is now treated as an 
appeal before me, Counsel for the accused 
has not challenged the correctness of the 
finding which he could not really do as the 
accused pleaded guilty and in his state- 
ment gave his version of vvhat led him to 
behave as he did and this version has 
been accepted. Counsel for the appel- 
lant merely urges that the sentence is very 
adequate and refers me to some authorities 
to the effect that the powers of enhance- 
ment should not be lightly exercised.^ He 
also relies upon the fact that the wife of 
the accused, whom he mutilated in this 
way was found to have committed adultery 
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later when in hospital with one Jahangir 
who has been duly convicted. He is unable 
to explain what bearing this has upon this 
case. Oounsel for the Crown accepts the 
statement made by the accused as true 
and contends that it does not disclose 
such a degree of provocation as would 
justify the very lenient view taken by the 
Magistrate, though he is precluded from 
arguing that the facts establish an offence 
under a more serious section. I think this 
is true and, granting that the accused 
believed that his wife had been unfaithful 
and granting that she taunted him and 
said that she would not live with him and 
she preferred another man, the fact remains 
that to take a razor deliberately and 
mutilate her in the way this man did, 
constitutes as aggravated a case as could 
well occur under this section. The girl 
was sixteen years of age, the man twenty 
five. 1 am precluded from finding that a 
more serious offence has been committed. 

I am also precluded from passing a 
sentence more severe thau the Magistrate, 
who tried the case, could have passed. 

I first dismss the appeal acting under 
s. 43tf of the Criminal Procedure Code and 
pass the order which should have been 
passed by the Sessions Judge. Under the 
same section 1 enhance the sentence to two 
years’ rigorous imprisonment and a fine 
of Rs. 100. The fine, if realised, to be paid 
to Musammat Anaran. In default of pay- 
ment of fine the accused to undergo a 
further sentence of six months’ rigorous 
imprisonment. 

*. Sentence enhanced. 


LAHORE HIGH COURT 

Criminal Revision No. 1216oll931. 

January 8, 1932, 

HlRMiOD, J. 

JANKl DAS— OouPtiiNiNT— 
Pbtitionbe, 
versus 

EMPEROR iND oTHBfis— A oocsbd— 
Rb.sponpbnts, 

Criminal Procedure Code (Act V of 1898), s.5l7 — 
Appeal against order for disposal of stolen property 
— Notice to opposite side, whether necessary. 

In an appeal against the order of a Magistrate for 
dispo^l of property regarding which an offence is 
committed, the Appellate Court should not reverse 
the order, without issuing notice to the party in 
whose favour the Magistrate has passed orders. 

Petition for revision of an order of the 
Sessions Judge, Karnal, dated the 20th 
July 1931. 
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Mr. Shamair Chand, for the Petitioner. 

Judgment.— A theft was committed from 
the house of Lala Janki Das at the end of 
August 1930 and a considerable amount of 
jewellery and cash was stolen. Two men, 
Jage and Kanhya. were sent up for trial and 
both were convicted. On appeal the con- 
viction of Jagd was upheld and Kanhya 
was acquitted. 

The Magistrate who decided the case came 
to the conclusion that certain money which 
had bsen recovered in the course of investi- 
gation was the property of Lala Janki Das 
and he passed an order accordingly that 
this money was to be restored to him. The 
two persons, from whose possession this 
property had been recovered, Lehri and 
Bhagta, presented an appeal to the Sessions 
J udge who dt cided ex parte, without serving 
or hearing Lala Janki Das, that it was not 
proved that the money in question formed 
part of the proceeds of the stolen property 
and ordered that it should be restored to 
these two appellants. 

A revision has now been presented by 
Lala Janki Das and admitted in this court 
ihe Sessions Judge has held that the evi- 
dence of two men, Bakhtawar Singh and 
Tasadduq Hussain, as to what Lehri and 
Bhagta stated to the Police during the course 
of the enquiry was inadmissible under s, 162. 
Granting that this is so, the statement of the 
accused Jage, or such portion as led to the 
discovery of this money, was admissible. It 
appears to me that on the salient facts of the 
case there can be no shadow of doubt that 
the money produced by these two men formed 
part of the proceeds of the theft. The order 
should not have been passed by the Sessions 
Judge without serving or hearing the other 
side as it is clearly an order to the prejudice 
of complainant 

I accept the revision, set aside the order 
passed by the Sessions Judge and restorelthe 
order passed by the Magistrate. 

Revision accepted. 


LAHORE HIGH COURT. 

Civil RevitiDn Petition No 333 of 1931. 
January 'A, 1932. 

Shadi Lal, 0. J. 

SATlA NAND — AofcXIJN-PDEOHASBB 

Pbtitionbb 

versus 

JHANQI RAM— Dbobbs-Holdbii and 
KASHI RAM— Jodgmbnt-Dbstoh— 
Rbspondbnts. 

Civil Procedure Code (Act V of 1908 ), ». 1S2, O.XXJ 
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136 LO. 


r. 89 — Court sale — Adjustment out of Courts Applied^ 
tion to set aside sale without depositing 5 per cent, for 
auction-purchaser — Maintainability — Power to set 
aside sale— Inherent powers, when to he exercised. 

Where after a court* sale haa been held the decree- 
holder and the judgment-debtor made an application 
under O. XXI, r 89, Civil Procedure Code, for setting 
aside the sale without depositing 5 per cent, of the 
purchase-money for payment to the auction-purchaser 
the court lias no power to refuse to confirm the sale 
either under that rule or under the inherent powers 
of the court. Shankar v. JowahirLal (2), Nanhelal 
V Umrao Singh (3) followed. Maroti v. Vithoba 
(1), not followed, [p. 730, col. 2. j 

A court caimormake use of the special use of the 
provisions of s 151, Civil Procedure Code, where the 
applicant has his remedy provided elsewhere in the 
Code and has neglected to avail himself of it or has 
not complied with the conditions laid down by tho 
Code. [ibid.\ 

Petition for ReTiaion of an order of the 
Senior Subordinate Judge, exercising spe- 
cial appellate powers, Lahore, dated the 
14th February, 1931, affirming that of the 
Subordinate Judge, Third Class, Easur, 
dated the 24th November, 1930. 

Diwan Mehr Chand, for the Petitioner. 

Judgment.— On the 22nd May, 1930, 
a plot of land (belonging to the judgment 
debtor, Kansbi Ram, was sold in execution 
of a decree obtained against him by one 
Jbangi Ram. On the 19th June, J930, the 
judgment-debtor made an application un- 
der O. XXf, r. 89 of the Oivil Procedure 
Oode, stating that he had satisfied the claim 
of the decree-holder out of Court, and 
prayed that the sale shonld be set aside. It 
is to be observed that this application was 
not accompanied by a deposit of a sum 
equal :o five per cent, of the purchase-money 
for payment to the auotion-purchaaer. 
The trial Judge, however, granted the appli- 
cation on the ground that the deoree, which 
had been satufi^d, bad ceased to exist and 
tike sale could not, therefore be confirmed. 
In support of his decision the learned 


oil in Nanhelal v. Umrao Sinhg (3), where 
their LordabifM make the following per- 
tinent observations: — , 

“In the first place, 0. XXI, r. 2, which provides for 
certification of an adjustment come to out of court, 
clearly contemplates a stage in the execution proceed- 
ings when the matter lies only between the judgment* 
debtor and the decree-holder, and when no other inter- 
ests have come into being When once a sale has been 
effected a third party’s interest intervenes, and there is 
nothing in this rule to suggest that it is to be dis- 
regarded, The only means by which the judgment- 
debtor can get ria of a sale, which has been d*Jly 
carried out, are those embodied in r, 89, viz , by de- 
positing in court the amount for the recovery of 
which the property was sold, together with live i3er 
cent, on the purchase-money which goes to the pur- 
chaser as statutory compensation, and this remedy can 
only be pursued within thirty days of the sale. 

The law, ae enunciated by the Privy 
Oouncil, leaves no doubt that the settle- 
ment between the decree-holder and the 
judgment debtor cannot have the effect of 
extinguishig the right of the auction- 
purchaser. As regards the application 
made under r. 89, it is common ground 
that the judgment-debtor did not deposit 
in court for payment to the purchaser a 
sum equal to five per cent, of the purchase 
money and the sale could not, therefore, be 
set aside under that rule. Nor can the 
court invoke s* 151 in respect of a matter 
for which there is an express provision in 
the Oode. It is incontrovertible that inhe- 
rent?^ jurisdiction conferred by that section 
must be exercised subject to the rule that 
if the Code does not contain specific provi- 
sion which would meet the necessities of 
the case in question, such provisions should 
be followed and the inherent power should 
not be invoked. A court cannot make use of 
the special provisions of this section, where 
the applicant has his remedy provided else- 
where in the Oode and has neglected ^ to 
avail himself of it or has not complied with 
the conditions laid down by the Oode. 

For the aforesaid reasons I hold that the 


Judge relied upon a judgment of the court 
of the Judicial Oommissioner, Nagpur, in 
Maroti v. Vithoba (1). 

The auction-purchaser preferred an ap- 
peal against the order of the trial court,, 
and his appeal has been dismissed. It is 
conceded that the judgment relied upon by 
the trial court has been overruled by a 
Full Bench of the Court of the Judicial 
Oommissioner, Nagpur, in Shankar v. Jawa- 
hir Lai (2). All doubt on the subject haa 
been set at rest by the pronouncement 
made by their Lordships of the Privy Ooun- 

(1) 100 Ind. Oas. 565; A. I. li. 1928 Nag. 43. 

(2) 111 Ind. Cae. 895; A. I. R. 1928 Nag. 265; 24 N. L. 
R. 127;UN.L.J. 142 (F. B.). 


sale cannot be set aside either on account 
of the settlement between the parties to the 
decree, or under 0. XXI, r. 89 of the Oivil 
Procedure Oode. il accordingly accept the 
application and, setting aside the orders of 
the court below, remit the case to the trial 
Judge for decision in accordance with law. 
The respondent must pay the costs incur- 
red by the applicant in this court. 

A. Application accepted. 

(3) 130 Ind. Oas. 686; A. I. R. 1931 P. 0. 33; 35 0 
W. N. 381; 14 N. L. J. 28; 53 0. L. J. 187; 60 M. L. J. 
423; 33 L. W. 449; (1931) A. L. J. 257; (1931; M. W. N. 
281; 8 0. W. N. 585; Ind. Rul. (1931) P. 0.94; 33 
Bom. L. R. 450; 27 N. L.R. 95; 58 1. A, 50 (P. 0.). 
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PRIVY COUNCIL. 

Appeal from the Rangoon High Oourt. 
March 3, 1V32. 

LoED BLiNBSBDhOH, LokD TomLIN 4ND SlR 
Geokob Lvwndes. 

Tab official LIQUIDATOR of 
M. E. MOOLLA SONS, LIMITED 
— Appellants 
versus 

Mrb.PKRRINR BUR.iOUJEE 
— Rb^pondbnt. 

Practice — New points in appeal— Question of law 
- — Point 0 ^ non-registration of admitted document, 
whether can be raised for the first time in appeal — 
Conduct of parties, effect of —Registration Act [XVI of 
1908), s. JfO — U nregistered agreement— Aadmis8ibdity\in 
suit for damages for breach of contract, 

^ When a question of law is raised for the first 
time in a court of last resort upon the construction 
of a document or upon facts either admitted or prov- 
ed beyond controversy, it is not only competent but 
expedient in the interests of justice to entertain the 
plea The expediency of adopting that course may be 
doubted when the plea cannot be disposed of without 
deciding nice questions of fact in considering which 
the Oourt of ultimate review is placed in a much 
less advantageous position than the [courts below 
The course ought not in any case to be followed un- 
less the court is satisfied that the evidence upon 
which they are asked to decide, establishes beyond 
doubt that the facts if fully investigated would have 
supported the new plea. Connecticut Fire Insui'- 
ance Company v. Kavanagh (1), relied on. (p. 741, col. 
20 

There is nothing in 8.40 of the Kegistration Act 
when properly construed to compel the court to 
take notice of the non-registration of an admitted 
document unless at any rate such document must, 
if treated as effective, bo the foundation of a judg- 
ment affecting immoveable property comprised in 
such document, [ibid.] 

[As the parties were not agreed on the f acts and 
there were indications of a course of conduct on the 
part of the appellant which was sufficient to preclude 
mm from raising the now point their Lordships 
refused to allow the appellant to raise the point of 
non-registration for the first time before the Board ] 

Where the claim is a personal one for damages of 
an admitted contract, the Oourt of Appeal is not 
bound to take- notice of the fact of the non-registra- 
tion of the deed of agreement as the proceedings do 
not in any way affect any immoveable property, [p. 
741, col. 2.] 

Meaera, W. fl. Upjohn, K. C aad T. B, 
W. Ramsay, for the Appellant. 

Measra. A. M. Dunne, K. C aod Pennell, 
tor the Respondent. 

Loi*d Tomlin — This appeal is con- 
cerned with the question whether a credi- 
tor’s proof lodged by the respondent in the 
liquidation of the company whose liquida- 
tor is the appellant and rejected by the 
liquidator was properly so rejected. 

On the 23rd December, 1929, the trial 
Judge on the Original Side of the High 
Oourt of Judicature at Rangoon held that 
the proof was rightly rejected. On the 4th 


August, 1930, this decision was reversed on 
appeal to the appellate side of the oourt. 

The proof in question was fer 
Rs. 63,2 la-15 0, damages alleged to have 
been incurred by the respondent by reason 
of the failure of the company to complete 
the purchase of property agreed to be sold 
by the respondent by an agreement dated 
the 27th July, 1921. 

The only question in issue or debated at 
the hearing before the trial! Judge, or on the 
appeal, was whether the agreement for sale 
(on the face of which the purchaser was 
one M E. Moolis) had been entered into 
by Moolla on his own account or whether 
the company was the undisclosed principal 
of Moolis in respect of such agreement. 

The trial J udga held that Moolla had 
entered into the agreement as principal 
and had afterwards transferred the benefit 
of it to the company and that, therefore, 
the company was under no liability to the 
rasoondent. 

The Appellate Oourt held that the com- 
pany was the undisclosed principal and was 
liable to the respondent and that the proof 
had been wrongly rejected. 

Against this decision the liquidator 
anpealed to His Majesty in Oouncil and 
before their Lordships’ Board raised the 
contention that the agreement of the 27th 
July, 192), required registration under the 
ludian Registration Act, that it had not been 
registered and that as it bad not been regis- 
tered it could not be used for any purpose 
whatever and ought to be ignored by the 
court with the result that any claim for 
damages based by the respondeat upon 
breach of that agreement must necessarily 
fail. 

The questions therefore which arise for 
their Lordships’ consideration are: 

(1) Ought the apoellant to be allowed to 
raise now for the first time before the 
tribunal of last resort the question as to the 
registration of the agreement ? 

(2) If the question as to registration can 
now properly b« raised (a) did the agree- 
ment, which admittedly was not registered, 
require registration, and (6) if it did 
require registration, what is the effect of 
non registration in regard to the respond- 
ent’s right to claim damages under the 
agreement ? 

(3) If the question as to registration can- 
not now be properly raised, or if it can be 
properly raised but upon consideration of 
the merits of the question, it is held that 
the non-registration of the agreement does 
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forward a claim for damages [under the 
agreement, whether the Oompany was or 
wsBDOt the undiscloeed principal of M. E, 
Moslia in regard to the agreemem? 

To enable theRe quedtiona to be consider- 
ed, it will be on'venient to elate the facta 
BO far as they are proved or admitted. 

The company waa formed under the 
Indian Oomoaniee Act, 1913, on the 21st 
January, 19 tl, osaprivite company. 

Clause ill (6/ of the Memorandum of 
AsBOciation enabled the company to acquire 
by purchase, leaae, exchange or otherwise 
land, buildings, and hereditaments of any 
tenure or description in Burma. 

By Articles of Association 115 and 116 
(2) the Directors had power to purchase for 
the company any property which the Oom- 
pany was authorised to acquire. 

At a meeting of the Board of Directors 
held on the Ist February, 1921, Moolla was 
appointed Managing Director, with power 
to manage the business of the company as 
he thought fit. 

He was further authorised to purchase 
and sell any property (moveable or immove- 
able) as he thought best in the interest of 
the oompany. 

The issued share capital of the company 
stood as to about 90 per cent, thereof in the 
name of Moolla, and as to the remainder in 
the name of his mother Mariam Bee Bee. 
The trial Judge said “the company was 
essentially a one man company, being for 
all practical purposes Moolla incorporate.’’. 

The company’s office was also Moolla’s 
office. 

The agreement of the 27th July, 1921, 
was made between the respondent (describ- 
ed as the vendor) and Moolla (described 
as the purchaser) and contained no reference 
to the oompany. Omitting formal parts, 
the agreement was as follows : — 

“1. The vendor agrees to sell to the purchaser 
and the purchaser shall purchase from the vendor the 
properties described in the schedule hereinunder 
written measuring 12.51 more or less at or for the 
price ofBs. (Twelve thousand five hundred) per 
acre. 

“2. That the purchaser had paid to the vendor 
Rs. (10,000) Ten thousand as earnest monej, the 
receipt of which the vendor doth hereby acknow- 
ledge. 

“3. That the purchaser agrees to complete the 
conveyance within three months from the 12th 
July, 1921, by paying the balance of the purchase 
money calculated at the rate aforesaid save and 
except a sum of Rs. (1,00, OOOj One hundred thousand 
whicn sum is to remain outstanding as in the clause 
next provided. 

“4, The vendor agrees to keep the said balance of 
unpaid purchase money, namely, Rs, (1,00, ()00) One 
hundred thousand invested with the purchaser for a 
period aot exceeding three to five years ae the pur. 
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chaser may wish on the purchaser paying interest 
thereon at the rate of eight per annum payable 
monthly and the same secured by the equitable mort- 
gage of the premises hereby agreed to be sold, that 
is, by the purchaser depositing the title deeds of the 
said premises including the conveyance in his favour 
with the vendor. 

“5. That the vendor shall make out a good and 
clean title to the said premises and produce for 
inspection the title deeds as soon as required by the 
purchaser", 

The schedule contained a description of 
certain immoveable property ia Burma 
belonging to tbe nspondent. The acreage 
is given as 12 54 acres and on this basis, the 
total 'purchase price under the agreement 
would be Rs. 1,57, ^^75 Upon the execution 
of the agreement Rs. 10,009 was paid to the 
respondent as earnest money. 

The respondent had no personal contract 
withMrollain connection with the nego. 
tiationforcr the execution of the agree- 
ment, She acted by brokers throughout. 

On the 3 1 St December, 1921, the Board 
of Directors held a meeting, the Minutes 
of which state that “the following properties 
were purchased by the Managing Director 
during the course of the year on behalf of 
the company”. A list of twenty-eight prop- 
erties follows. The second on the list 
under date 13th July, 1921, is the property 
the subject of the agreement of the 27th 
July, 1921. 

Of the twenty eight properties in the list 
twenty-five bad been bought in the name of 
the company, three properties (including 
the respondent’s property) had been pur- 
chased io Moolla's name and admittedly 
the two properties other than the respond- 
ent's property had been purchased on the 
company's behalf. 

On the 30th March, 1923, the purchase 
being uncompleted, the respondent's 
brother-in-law wrote to Moolla asking for 
the balance of the purchase- price, or at 
least Rs. 15,010, 

Moolla replied by executing four pro- 
missory notes in the respondent’s favour, 
for a total of Rs. 40,000. 

On the 20th November, 1923, the respond- 
ent gave to Moolla a receipt for Rs. 1,000 in 
respect of interest. 

Further payments of interest were made 
up to February, 1927, but the purchase was 
never completed, 

Moolla at the trial admitted that Rs. 15, ( 00 
in respect of the promiseory notes and all 
interest was paid out of the company’s 
funds He alleged that the earnest money 
was paid by himself but refunded to him 
by the oompany. He stated that all the 
oompany’e books prior to 1924 were dea- 
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troped under hie iastractions, and that he 
had no hooka to show that the earnest 
money came originally oat of his own 
moneys. H? alleged that he had purchased 
the property on his own account and had 
Bubsequently transferred the benefit of the 
agreement to the company. He produced 
no document to evidence the alleged 
transfer. 

_ On the 6th April, 1 !j 27, a creditors’ p»ti- 
tion was presented to wind up the company 
and an order for wiading-up was made on 
the 21st June, i927, and one Hormasji was 
appointed liquidator. 

Between the presentation of the petition 
and the making of the order, vu, on the 
18th June, 1927, the respondent at the ins- 
tance of Moolla filed in opposition to the 
petition an affidavit prepared by Moolla’s 
cle:k. In this affidavit she stated that she 
was a secured creditor of the company for 
Rs. 1,31, 137-8 0. This was the sum then 
calculated to he owing under the agreement 
of the 27th July, 192l. 

Moolla himself was declared insolvent on 
some date between April and June, 1927. 
His assets were praotically nil. He did not 
enter the name of the respondent as a cre- 
ditor in the schedule relating to his own 
aSairs which it was his duty to file in the 
insolvency proceedings. 

What subsequently followed is not clear. 

The record before their Lordships' B )ard 
contains an affidavit sworn by the liquida- 
tor on the 17th February, 1928, on an appl'- 
cation which he made to the Court for 
directions. This affidavit was treated as 
his evidence at the trial and at the trial no 
oral evidence was given by him. 

The affidavit, omitting formal patts, is in 
the following terms 

•‘1. On 27th July, 1921, Mr. M. E. Moolla in his 
own name entered into an agreement with Mrs. P. K. 
Burjorjee for the purchase of 12'54 acres 
of garden land near the Victoria Lake on the terms 
contained in the deed of agreement, a copy of 
which is herewith attached and marked “A.” 

“The balance oC the purchase price save Rs. 1,00,000 
which was to lie invested with the purchaser was 
never paid and default was mide in the payment 
of interest as stipulated in the agreement and con- 
sequently no conveyance was executed by the 
vendor. 

“2. When the vendor applied persistent pressure 
and threatened to specifically enforce the agreement, 
Mr. Moolla in his own name on Ist April, 1923, 
executed four pro-notes for Rs. 15,000, Rs. 10,000, 
Rs. 10,000, and Rs 5,000, towards the purchase price, 
out of which the first one for Rs. 15,000 was sub- 
sequently paid up in full.” 

“3. The payment of Rs 10,000 on account of earnest 
money, of Rs. 15,000 in discharge of the pro-note 
for Rs. 15,0Q9, dated let April, 1923. and of 
Ra. 41.409.12.0 on accoont of intersat on thebalanea 


ot purchase-price amounting in all to Rs. 66,409-12-0 
was made from the funds of M B. Mooli i Sons, 
Limited, on different dates as detailed in the list 
annexed and marked “B.” The payments have been 
debited in the company’s books on the respective 
dues thereof, 

‘‘4 Throughout the correspondence, nothing is 
mentioned to show that Mr Moolla was acting ns 
the agent of the company, except for some stray 
references inMr. N. N. Burjorjee’s letters and in the 
Minutes of a meeting of the Directors held on Jlst 
December, 1921, copies of which are herewith annexed 
and marked “0“and respectively. 

“j. According to Art 111 of the company's Articles 
of Association, read with Minutes of Proceedings of 
meeting of Directors, dated Jst February, 1921 (of 
which copies are annexed marked “E" and E-1 ”) 
the Managing Director of the company had power 
to purchase properties for and on behalf of the 
company. 

* The vendor has put in her proof of claim (copy 
annexed and marked ‘ F”) in which she offers to 
take over the property at Rs. 4,5r-0 per acre She 
has subsequently put in a valuation certificate by 
Mr. .Toakim, Managing Director of Balthazar A Son, 
Limited (copy annexed marked “G”) stating that 
the present market value of the land is about 
Rs 56,000 I have (without advertising (endeavour- 
ed uQsuccesafuliy to obtain a better offer than that 
made by the vendor and from inquiries made and 
judging by a recent sale by auction of similar land 
in the neighbourhood,! have come to the conclusion 
that Rs. 56,000 is about as high a price as could 
possibly be rsalised for the land at the presaat 
time “ H 

Of the exhibits referred to iu the affi lavit, 
Exhibit “A” was a copy of the astreement 
of the 27th July, 1921, Ex “B’’ was a 
Rtatem-Qt printed in the record before 
their Lordships described as ‘"’Statenaent 
of payments made from funds of M. E. 
Moolis Sons Limited.” 

This statement purports to show pay- 
ments made by the company in respect 
of the agreement of the 27th July, 1921, 
to a total amount of Ra. 66,401- 12-0 inclnd- 
iug Rs. 10,030 for earnest money paid by 
the oomoaay on the 27th July, 1921 and 
Rs. 1o,UOj to satisfy one of the promissory 
notes given by Moolla. paid by the company 
on the 7th July, 1923. The balance of the 
Rs. 65 409-13 0 was made up of interest 
payments in respect of the period between 
tie let April, i9 23 and February 1937. 

With regard to the Exs. ‘ O ’ and ‘‘D,” 
reference has already been made to the 
material minutes of the Dlreotors’ meeting. 
The only letter of the respondent’s brother- 
in law, N. N. Burjorjee, printed in the 
record, is one asking for payment of the 
Rs. 15,003 and carries matters no farther. 

Exhibits “B” and "R 1” dealt with the 
powers of the Managing Director to par- 
chase immoveables, which have never 
been in dispute. 

Exhibit * F” it oot printed in the record.: 
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and the form of the respondent’s proof is, 
therefore, not before their Lordships. 

It is, however, reasonably clear from the 
affidavit ( 1 ) that the respondent had pat 
in a proof of claim presamably on the 
same lines as that contained in her affidavit 
of the 18th June, 1927; (2) that for the 
purpose of minimising her claim to damages 
she had offered to take over the property 
at Rs. 4,500 per acre; (3) that the liquidator 
had neither admitted nor rejected her claim, 
but had applied to the court for directions, 
patting in the agreement and pointing out 
that there was a question whether Moolla 
was principal or agent. 

The printed extracts from the official 
diary of the proceedings in the winding up 
contains the following passage : — 

**28th February, 1928.— Doctor for Mrs. Burjorjee, 
Munshi for Company. Clark for Chartered Bank. 
OfScial Liquidator in person. 

“Let the property mentioned in the application 
of the Official Liquidator bo sold by public auction 
iuter due advertisement, with a reserve price of 
!Rs. 56,000. No orders will be passed on the present 
application of the Official Liquidator till after the 
and his proposal will be sanctioned thereafter 
if Mrs. Burjorjee is still willing to abide by the terms 
of the arrangement. 

“As regards Mrs. Burjorjee's dlaim against the 
c^pany, it will be enquired into by mo on 1 2th 
March, 1928, unless before that date the Official 
Liquidator and Mr. Clark for the company admit 
tiio claim. The sale^ may bo held after th© enquiry, 
if at the enquiry, I uphold Mrs. Burjorjee’s 
claim, she will be given leave to bid at tho auction 
and set off the purchase price against her claim 
pro tanto, , 

Their Lordehipa are informed and both 
parties are agreed that the property was 
in fact sold and the proceeds paid to the 
respondent. 

Presumably it was sold under the order 
referred to in the extract from the diary. 
It is, however, obvious that no title could 
have been made without the concurrence 
of the respondent. An agreement of some 
kind between the OflBcial Liquidator and 
the respondent in relation to the matter 
seems therefore to have 4 been essential, 
though the appellant does not admit that 
there was any such agreement. 

Having regard to the material before 
their Lordships* Board there may well have 
been such an agreement upon the lines 
that, the existence of an agreement for 
purchase at Rs. 1,57,375 and non-perfom* 
Ence of that agreement by the purchaser 
being admitted, the parties arranged to 
minimise damages by concurring in a sale 
of the property and in handing the proceeds 
of sale to the respondent, the question whe- 
ther the company was the principal in 
respect of the agreement of sale being the 
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only question left open for the decision of 
this Court. 

However this may be, the respondent 
subsequently amended her proof by giving 
credit for the purchase money, her claim 
being thus reduced to Rs. 63,219-15-0. 

On the 16th July. 1929, the Official Liquida- 
tor rejected the claim, giving the following 
reason : 

** 1 am not satisfied that the company vas 
the real contracting party. The contract 
is, therefore, not binding on and enforceable 
against the company.** 

On the 29th July, 1929, the respondent 
petitioned to have the decision of the 
Official Liquidator reversed. 

At the hearing of the petition the res- 
pondent gave oral evidence. Neither the 
official liquidator nor Moolla gave oral evi- 
dence. The affidavit of the official liquidat- 
or already referred to was treated as his 
evidence, and a deposition of Moolla made 
apparently at some earlier stage in the 
winding up proceedings, was treated as his 
evidence. 

In his evidence in chief, Moolla stated as 
follows 

I entered into the transaction with Mrs. P. R. 
Burjorjee as evidenced by the agreement of 27th July 
1921. When I agreed to buy this land, I was buying it 
at first for myself. I myself was the buyer. I signed 
the pro-notes which were given as part considera- 
tion of the purchase- price. The pro-notes were given 
in my own name and I paid Rs. 10,000 as earnest 
money and that was my own money. (Minutes of 
M. B. Moolla & Sons, Limited, dated the 3 Ist Decem- 
ber, 1921, explained to the witness). I purchased 
that property and put it in the assets of the com- 
pany, From 3 Ist December, 1921, it was considered 
as the property of the ;^company. The Directors of 
the Company agreed and as I did not want to sell 
tho property I put it into the company. The com- 
pany agreed to take it over in December, 1921. I 
presided at that meeting Mariam Bee Bee is my 
mothar. Hashim Busoox Moolla is my brother’s son 
(nephew). I held shares worth I crore amd 53 lakhs 
and 60 thousand. The capital of the company was I 
crore and 65 lakhs. My mother held shares worth 
Rs. 11,50,000. The minute was recorded at my sug- 
gestion. It was at my suggestion that the company 
took over this deal. Apart from this minute there 
is no written document ehowing that this deal was 
taken over by the company. The receipts made oat 
by Mrs. Burjorjee were made out in my name. 

In crosB-examination, Moolla said : — 

“ I still say (f ic) that the purehases by me of 
Mrs. Burjorjee's, Emin's and Bymeah’s properties wsre 
for the company. I dont’ remember whther I 
atated to Mr. Hormasji that the purchases made in 
my own name, of Mrs. Burjorjee’s Emin’s and 

Bymtah’s lands were made for the company. 

« « « e e 

** When the Official Assignee examined me I made 
the following statements;— ‘As for properties pur- 
chased by me in my own name after the promotion 
of the. company^ thevwere treated as ths oompany's 
^pertiss because the parehase-mooey or part par* 
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•haM-non^ wu paid from the 'eompaap and debit- 
ed in the Company's accounts and they ware bought 
for the company. There are only two such proper- 
ties, viz., Mrs. R. N. Burjorjee’s land and the house 
in Park Road mortgaged to Rtnin. The Tiger Alley 
property, which has been sold, was another such 
transaction, I shall furnish lists in a day or two of 
all properties held for the company though they are 
not in the company's name.” 

In reply to the Goart, Moollaeabteque jt- 
ly added “ as regards Mrs. Barjorjea’a land 
it was ia my oto name and this was be- 
cause Mrs. But j or je 3 refused to ae^)t a’,e 
with the company.” 

Mrs. Burjo-jse denial thit she had re- 
fused to negotiate with the company and 
said in effect that she only knew of the 
company in the matter some time after the 
agreement. 

The only matter debated before the 
Judge who tried the petition was the ques- 
tion of fact whether the company was 
in connection with the purchase the undis- 
closed principal of Moolla. The learned 
Judge held that Moolla purchased on his 
own account. 

Tha respondent appealed. The question, 
and the only question, debated before the 
appellate side was that which bad been 
debated below. 

The appellate side rerersed the trial 
Judge and held that the company was the 
principal in the matter. 

Subsequently the appellant applied for a 
reviewof the judgment on the ground that 
Bx. B ” to bis affidavit had been errone- 
ous in so far as it showed the earnest money 
to have been paid out of the company’s 
funds on the 87 th July, Iv2l, the books of 
the ('company for 1921, having been des- 
troyed and there being, therefore, no evi- 
dence of such payment. 

The application for the review of judgment 
was rejected. 

On the 7 tb January, 1931, leave to appeal 
to His Majesty in Council was granted to 
the appellant. In his application for such 
leave, the appellant for the first time raised 
the question of the non registration of the 
agreement in these terms : “ This Honour- 
able Court has omitted to take note of the 
fact that the agreement of sale of 27th 
July, 1921, bad not been registered and was 
thereby invalid and inoperative.” The 
same point was raised in his case before 
their Lordships’ Board. 

The first question for consideration, 
therefore, is ought the applicant to be al- 
lowed at this stage to raise for the first time 
the point of oon-registiatiou ? 


In Connectitut Fivt IrtSUTancc^ ConjMny 
V. Kavanagh (1 , Lord Watson, in deliver- 
ing the judgment of their Lordships’ 

Board, said as follows : 

“ When a question of law is raised for the tot 
time in a court of last resort upon the construction 
of a document or upon facts either admitted or prov- 
ed beyond controversy, it is not only competent but 
expedient in the interests of justice to entertain the 
plea. The expediency of adopting that course may 
be doubted when the plea cannot be disposed of 
without deciding nice questions of fact in consider- 
ing which the court of ultimate review is placed in 
a much lees advantageous position than the Ooui^ 
below. But their Lordships have no hesitation in 
holding that the course ought not in any case to bo 
followed unless the court ia satisfied that the evi- 
dence|upon which they are asked to decide, establishea 
beyond doubt that the facts if fully investigated 
would hare supported the new plea ." ^ ^ 

Section 4tf of the Registration Act, which 
states the results of non-registration ■ is, so 
far as material, as follows : — * 

“49. No document required by s. 17 to be regis- 
tered shall . 

(a) affect any immoveable property comprised 
therein. ‘ ^ 

or * * * * . 

(c) be received as evidence of any transaction affect- 
ing such property unless it has been registered. • 

rntir Lordships are satisfied that there 
ia nothing in the section cited when prop- 
erly construed to compel the Court to take 
notice of the non registration of an admitted 
document unles.a at any rate such docu- 
ment mus', if treated as effective, be the 
foundation of a j rdgment affecting immove- 
able property comprised in such docuinent. 

Here the agreement has bsen admitted 
throughout. Indeed, it was first put in 
by the appellant. Farther, the proceed- 
ings do not in any respect affect any im- 
moveable property. The immoveable prop- 
erty affected by the agreement long since 
passed out of the picture, and the only 
claim in these proceedings is a personal one 
for damages for breach of an admitted 
contract against an alleged undisclosed 
principal who denies he was a principal. 

Their Lordships therefore regard them- 
selves as free to consider upon general 
principles, whether the appellant ought 
to be allowed to raise the point of non- 
registration. 

They are satisfied that he ought not to be 
allowed to do so. It has already been 
pointed out that the circumstances in which 
the appellant's petition founding these 
proceedings was launched are by no means 
clear. Tue parties are not agreed upon the 
fact^ There are indioations of a course of 
conduct or agreement on the part of the 

(1) (1892) A. 0. 473 at p. 480; 61 L. J 'P« 0. 50; 67 
L.T. 508; 57 J. P.21. 
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li^uicator which would preclude him from 
raieiog aoy point in the prooeediugs except 
that as to the respective poeitions of the 
company and Moolla in regard to the agree* 
ment of the27tb July, 192), 

In this state of the evidence, it would not 
in their Lordships* judgment be in accord* 
ance with the principles indicated by Lord 
Watson, in the judgment already cited, to 
tahe into consideration at this stage for 
the first time the point of the non-registra- 
ticn of the document. 

It becomes therefore unnecessary to con- 
sidc-r the second question as to the neoee* 
sity for registration. 

There remnine the third and last q les* 
tion, ore of fact upon which the courts 
be'ow have differed, viz , was the company 
the undisclosed principal of Moolla in re- 
lati^n to the agreement of the S7(h July 
1921. 

Their Lordships are satisfied that the 
company was the undisclosed principal of 
M'xtlla. All the contemporary documents 
support this view. There is nothing in 
Moolla's conduct inconsistent with it. 
There is much in bis conduct which, though 
not necesrarily inconsistent with the other 
view, points strongly in the direction of his 
having acted as the company's agent 
throughout. His own evidence was obscure 
and contradictory, and he was not setn 
in the witneso brx by the trial Judge. In 
iteir Lordships' opinion ibe learned Judg<B 
of the appellate side reached a correct con- 
clusion upon (he issue . of fact. 

In the result, therefore, the appeal fails 
and must be dismiesed with coats. 

Th ir L rdships will humbly advise His 
Majesty accordingly. 

A Appeal dismissed. 


Solicitors for the Appellant;— Mr. Barroio 
Rogers & Nevill. 

Solicitor for the Responden':- J. E. 
Lambert. 


PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

March 14, 1932. 

Loan Blanssbusoj, Loan TomliiV and Sib 
Obobos Lowndes. 

The COMMISSIONER cf INCOME TAX, 
BENGAL— AppELLiNr 

t CT 8 U 8 

SHAW. WALLACE A COMPANY— 
Rb^pondbnts 

Income Tax Act {XI of 1022^, 88. 2, {1^), 4 W, (vii) 
6 (iv), 10^ 12— Amounts paid to agents as compensation 
for cessation of agency — Whether assessable income 
— 'Income', 'business', meanings of — Principles of 
liability. 

The word ‘income’ in the Income Tax Act connotes 
periodical monitory return ‘coming in’ with some sort 
of regularity or expected regularity from definite 
sources. The sourcses need not be continously pro- 
ductive but must be one whose object is the protection 
of a definite return excluding anything in the nature 
of a mere wind fall. 

Though the words used in the definition of ‘business’ 
in 8 2 (4) of the Act are wide, underlying each of them 
there is the fundamental idea of the continuous ex- 
ercise of an activity, and in order that an income may 
be assessable under the head of business in s. C of the 
Act. it is essential that the business must one carried 
on by the asses tee. It must be profits earned by a 
process of production. 

The expression ‘receipts arising from business’ in s. 
4 (3) (viii) means receipts arising from the carrying 
on of business. Inre Turner Morrison & Co. (1), dis- 
approved. 

Where the assessees acted as distributing agents of 
certain oil companies and on the termination of the 
agency the assessees were paid a certain sum of money 
as compensation for cessation of the agency: 

Held, that the amount so received by the assessees 
was not assessable income in as much as it was not 
the produce or the result of carrying on the business 
of agency but was received as a soit of solatium tor 
its compulsory cessation. 

Mfesie A. M, L'unne, K. C. and R P. 
Bills, for the Appellant. 

Messrs. A. M. Latter, K. C. and Cyril 
King, for the Respondent. 

SlP George Lowndes.— This is an 
appeal from a judgment of the High 
Court at Calcutta delivered on a reference 
made to it under e. 66 of the lodian 
Income Tax Act, XI of 1922. The refere- 
nce arose out of an assessment to income 
tax uDon tte respondents for the year 
1929 30, iu respect of an item of Rs. 9,^3,36l, 
part of a larger enm of Rs. 15,25,0(0 
received by them in 1928 as compensa- 
tion for the termination of certain agen- 
cies. 

The responden tr carry on bueinees in 
Calcutta ae merchants and agents of various 
companier, aod have branch ofifices in 
different parte of India. For a number 
of years prior to 1928 they acted ae die- 
tiibnticg agents in India of the Burma 
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Oil Oompany and the Anglo-Fereian Oil 
Oompany, but had no formal agreement 
with either oompany. In or about the 
year 1927 the two companies combined and 
decided to make other arrangements for 
the distribution of their products. The 
respondents’ agency of the Burma Oompany 
was accordingly terminated on the Slat 
December, 1927, and that of the Anglo* 
Persian Company on the SOth June, follow- 
ing. Some time in the early part of 1928 
the Burma Company paid to the respond- 
ents a sum of Rs. 12,00,000 “as full com- 
pensation for cessation of the agency,'* 
and in August of the same year the Anglo- 
Persian Oompany paid them another sum 
of Rs. 3,25,000 as “compensation for the 
loss of your office as agents to the com' 
pany.” The quotations are from letters 
by which the payments were recorded, 
and are accepted on both sides as correctly 
expressing the nature of the transactions. 

The Income Tax Officer, in computing the 
assessable income of the respondents for 
the relevant year, took these two receipts 
into account as profits or gains of their 
business in the year ending the Slat 
December, 1928, but allowed certain 
deductions therefrom in respect of com- 
pensation paid by the respondents to 
various employees, leaving a balance of 
Rs. 9,t' 3,361 which he included in the total 
income of the respondents found assessable 
for the year 1929*3(). 

The respondents objected to the assess- 
ment, and appealed to the Assistant Oom- 
missioner, who confirmed the assessment. 
Thereafter, on the requisition of the re- 
spondents, the Commissioner drew up a 
statement of the case, and referred the 
questions of law therein set out to the 
High Court with his own opinion thereon, 
which was against the contentions of the 
respondents. 

The questions so formulated were as 
follows : — 

"(a) Was not the sum of Ra. 9,83,361 which had been 
included in the total income of the assesseea for pur- 
poses of assessment for 1929—30, in the nature of a 
capital receipt and, therefore, not income, profits or 
gains within the meaning of the Income Tax Act ? 

(6) If it could be said to be income, profiis or gains 
within the meaning of the Act, was it liable to be 
assessed under either of Jthe ss. 10 and 12 of the Act, 
inasmuch as (1) it was not the profits, or gains of any 
business carried on by the asaessees within the mean- 
ing of 8. lO of the Act, nor (2) income, profits or gains 
from other sources within the qaeaning of s. 12 of the 
Act? 

(c) In the alternative, was not the payment of 
Rs. 9,83,361 an ex yratia payment in the nature of a 
present from the oil companies in question and was it 
j^ot, therefore, exempt under 6.(4) 3 (vii) of the Act." 


The referenoe was heard by the Chief 
Justice sitting with Ghose aud Buckland, 
JJ. The judgment of the High Court 
was delivered by the Chief Justice, his col- 
leagues concurring. 

'The learned Judges appear to have 
returned a formal answer only to question 
(a) which the Caief Justice stated to be 
“the real question in the case.” He 
thought that if the respondents could 
not escape by reason of the contention 
raised by this quojtion they must fail. 
The other questions, he thought, fell within 
a recent decieion of the Court in the case 
of In re Turner Morrison & Co, (1) ho 
bad nothing to add to what was then said 
on these points 

Their Lordships agree that the real matter 
for decision falls under (a), but they think 
that this question is not happily worded, 
as it seems to suggest that it was only 
if the sum there referred to was “in the 
nature of a capital receipt" that it would 
be exempt from assessment, whereas the 
more correct proposition would seem to 
be that it was only if it was in the nature 
of an income receipt that it would fall to 
be assessed to the tax. The question was, 
however, re-stated by the learned Obiei 
Justice in more precise terms, viV, “whe- 
ther these sums are income, profits or gains 
within the meaning of the Act at all," 
and for the reasons stated in his judg- 
ment he came to the conclusion that they 
were not. Their Lordships think that his 
conclusion was right though they arrive 
at this result by a slightly different 
road. 

In one part of his judgment the Chief 
Justice seems to hold that the “compensa- 
tion for loss of these agencies is a receipt 
in respect of a capital asset in the nature 
of goodwill," but it has been objected with 
some force that there is nothing upon 
which this finding can be based. There 
was, BO far as the facts disclose, no transfer 
of the goodwill of the respondents, and 
no agreement by them not to compete 
with the new selling agency of the com- 
panies. 

In another part of the judgment the 
payment seems to be regarded as in the 
nature of compensation in lieu of notice. 
But here again their Lordships think that 
there are no facts to support such a con- 
clusiop, and they doubt if e. 206 of the 
Indian Contract Act upon which reliance is 
placed has any application. 

(1) 117 Ind. Oas. 689; 56 0. 211; 33 0. W. N. 112; A. 
I.R, 1929 Cal. 212 (F.B.). 
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A g»ln their Lordships would discard 
altogether the case law which has been 
so painfully CTolved in the construction 
of the English IncomeiTai Statutes - both 
the cases upon which the High Oouit 
relied and the flood of other decisions which 
has been let loose in this Board. The 
Indian Act is not in pari materia', it is 
less elaborate in many ways, subject to 
fewer refluements, and in arrangement and 
language it differs greatly from the yro- 
visions with which the Courts in this 
country have had to deal. Under such 
conditions their Lordships think that little 
can be gained by attfmpting to reason 
from one to the other, at all events in 
the present case in which they think that 
the solution of the problem lies very near 
the surface of the Act, and depends mainly 
on general considerations. 

The object of the Indian Act is to tax 
“income,” a term which it does not define. 
It is expanded, no doubt, into “income 
profits and gains,” but the expansion is 
more a matter of words than of 
substance. Income, their Lordships think, 
in this Act connotes a periodical monetary re- 
turn “coming in"with some sort of regularity, 
or expectd regularity, if rom definite sources 
The source is not necessarily one which is 
expected to be continuously productive, 
but it must be one whose object is the 
production of a definite return, excluding 
anything in the nature of a mere windfall. 
Thus income has been likened pictorially 
to the fruit of a tree, or the crop of a 
field. It is essentially the produce of some- 
thing, which is often loosely spoken of as 
“capital.” But capital, though possibly the 
source in the case of income from securities, 
is in most cases hardly more than an 
element in the process of production. 

The sources from which the taxable 
income under the Act are to be derived 
are enumerated in s. 6, which runs as 
follows : — 

“Save as otherwise provided_ by this Act, the 
following heads of income, profits and gains, shall 
be chargeable to income-tax in the manner herein- 
afterlappearing, namely 
(il Salaries. 

(ti) Interest on securities. 

(iti) Property, 

(iv) Business 
M Professional earnings, 

(vi) Other sources ” 

The claim of the taxing authorities is 
that the sum in question is chargeable 
under head (tv) busiuees. By s 2 (4) 
business “includes any trade, commerce 
or manufacture, or any adventure or concern 
in the nature of trade, oommercdor man 


ufacture.” The words used are no doubt 
wide, but underlying each of them is the 
fundamental idea of me continuous exercise 
of an activity. Under s. lO the tax is to 
be payable by an asssseee under the head 
businese “in respect of tbe profits or gains 
of any bueinee s carried on bff him." Again, 
their Lordebips think, tbe esme central 
idea: tbewords italicised, are an eseential 
constituent of that which is to produce 
tbs taxable inccme: it is to be tbe profit 
earned by a process of production. And 
this is borne out by the provision for 
allowances which follows. They include 
rent paid for the premises where the 
business is carried on; the cost of current 
repairs in respect of such premises; interest 
on money borrowed for carrying on the 
business, etc. 

Some reliance has been placed in argu- 
ment upon 8. 4 (3) (v) which appears to 
suggest that the word “income” in this 
Act may have a wider significance than 
would ordinarily be attributed to it. The 
sub-section says that the Act “shall not 
apply to the following classes of income," 
and in the category that follows, cl. (w) 
rune : — 

“Any capital sum received in commutation of the 
whole or a portion of a pension, or in the nature of 
consolidated compensation for death or injuries, or 
in payment of any insurance policy, or as the ac- 
cumulated balance at the credit of a subscriber to 
any such Provident Fund ” 

Their Lordships do not think that any 
of these sums, apart from their exemption, 
could be regarded in any scheme of taxation 
as income, and they think that the clause 
mast be due to the over anxiety of the drafts- 
man to make this clear beyond possibility 
of doubt. They cannot construe it as enlarg- 
ing the word “income” so as to include 
receipts of any kind which are not specially 
exempted. They do not think that tbe 
clause is of any assistance to the appel- 
lant. 

Following tbe line of reasoning above 
indicated, the sums which tbe appel- 
lant seeks to charge can, in their Lordships’ 
opinion, only be taxable if they are the 
produce, or the result, of carrying on the 
agencies of the oil companies in tbe year in 
which they were received by the respond- 
ents, But when once it is admitted that 
they were sums received, not for cairying 
on this business, but as some sort of sol- 
atium for its compulsory cessation, the 
aiiswer seems fairly plain. 

If the business had been sold — even if 
that somewhat indeterminate asset known 
as the “goodwill" had been assigned to 
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the employing companies, as the High 
Court seems to have thought it had— it is 
conceded that the price paid would not 
have been taxable. But why ? Piaitly 
because it could cot be regarded as profit 
or gain from carrying on the businees, and 
their Lordships think that the same re- 
asoning must apply when the sum received 
is in the nature of a solatium tor cessation. 

It is contended for the appellant that the 
*'bueineBB” of the respondents did in fact 
go on throughout the year, and this is no 
doubt true in a sense. 'I'tey had other 
independent commercial interests which 
they continued to pursue, and the profits 
of which have been taxed in the ordinary 
course without objection on their part. But 
it is clear that the sum in question in this 
appeal had no connection with the con- 
tinuance of the respondents’ other businees. 
The profits earned by them in 1928 were 
the fruit of a different tree, the crop of a 
different field. 

For the reasons given their Lordships 
are of opinion that question (a) was rightly 
answered by the High Court in favour of 
the aeseseee. No objection has been taken 
to the form of the answer or to its sufiQciec- 
cy.and it would seem unnecessary therefore 
to deal with the other two questionp. Their 
Lordship will only add that the lessoning 
of this judgment would apply equally if 
the appellant based his claim on head(vi) 
“other sources" and the corresponding pro- 
visions of s. 12. 

With regard to the claim to exemption 
under s. 4 (3) (tit), their Lordships think 
that the decision in the case of in re Tur~ 
ner Morrison & Co., (1), to which reference 
has been made above, may need re-considera- 
tion in the light of this judgment. In their 
Lordships' view the expression “receipts 
arising from business" in that clause must 
mean receipts arising from the carrying on 
of business. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed with costs. 

A. Appeal dismissed. 

Solicitor for the Appellant . — The Soli- 
citor, India OfSce. 

Solicitors for the Respondents — Messrs. 
LinkaUrs <k Paines. 


PRIVY COUNCIL. 

Appeal from the Oudh Chief Court. 

March 10, 1932 

Lo D Blanesbokoh, Loud Tomlin and Sib 
O sokOH Lowndbs. 

ABDUL HAMID KHAN- Appbu anf 
versus 

Raja 8AADAT ALI KHAN and otbbbs 

RHpPONDRNTS 

Oudh Estates Act I oi V69. s. 29— Muhammadan 
Talukdar— 'Wifioui’a power to adopt— Adoption afUr 
rt~marriage~ -V alidity . 

The widow of a Muhammadan taluqdar of Oudh ban 
under the terms of s. 29 of the Oudh Estate Act (which 
confers on her the power to adopt) no power to 
adopt a son after re-marriage and an adoption nutde 
by her after her re-marriage is therefore, invalid, [p, 
746, col. l.J 

Mr. B. Dube^ K C., for the Appellant. 

MeesrB. A. Dunne, ST, C., M, A, Jinnah 
and iS. Hyam, for the Respondents. 

Sir George Lowndes.-— The appel- 
lant in this case is the claimant to a largt 
and valuable talukdaH estate in Oudh, 
known as taluka Nanpara, the succession 
to which is governed by Act I of 186tf. 
The let respondent was at the date of the 
suit in poesaesion ofthees'a'e and unless 
the appellant is able to show a better 
title in himself, it is admitted that he can- 
not Bucceed. 

The last full owner was Rsja Muhammad 
Siddiq Khan, who died without issue on 
the ^I'th December, D07, He lefo four 
widows him surviving, and by his will gave 
succeesive authorities to eaah of them to 
adopt a son. The 1st respondent is in as 
the adopted son of the second widow, Rani 
Saltanant. The appellant claims to oust 
him as the adopted son of the fourth widow, 
Rani Champa, on the ground that bis (the 
appellant's) adoption was the only valid 
one. The other respondents are in posses- 
sion of parts of the estate under a compro- 
mise with the let respondent. 

The main question in the suit was whe- 
ther the adoption of the appellant, the 
factum of which is admitted, was valid, and 
the first line of defence was that Rani 
Ohampa had been re- married to one Sher 
Muhammad Khan before the adoption of 
the appellant, aud that for this reason his 
adoption was invalid. 

The question of the re-marriage was con- 
tested at great length in the Oudh Court, 
as is testified by the bulky record now 
before the Board. Tne appellant, in ad- 
dition to denying there marriage in fact, 
asserted that, previous to the date on which 
it was alleged to have taken place, Sher 
Muhammad Khan had been married to the 
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eister of Rani Obampa, and this was put Courts on this question, think ^ that the 
forward as making the story of the latter’s same result is to be arrived at in another 


re*marriage impossible, it being admittedly 
contrary to the Muhammadan Law for a 
man to be the husband of two sisters. 

The trial Judge and the Court of Appeal 
have concurrently held that the re-marriage 
of Rani Champa with Sher Mahomed 
Khan, on a date prior to the adoption of 
the appellant, is established by the evid- 
ence, They are also agreed that the alleged 
previous marriage with the Rani’s sister, 
the burden of proving which was clearly 
upon the appellant, is not established. 
These findings must, in accordance with 
the recognized practice of the Board, be 
held conclusive as to the fact of the re- 
marriage. 

It only remains to consider an alterna- 
tive contention of the anpellant that the re- 
marriage did not invalidate the adoption. 
This again has been negatived by both the 
Indian Courts, mainly on the strength of cl. 
10 of Rsja Muhammad Siddiq Khan’s will. 
The official translation of this clause, which 
was before the trial Judge, was in the fol- 
lowing terms; — 

“If any of the Kanis contract a second marriage 
after me she shall not be entitled to be profited by 
any of the paragraphs of this will." 

The learned Judge held that the power 
of adoption was on the same footing as a 
power of appointment and therefore ‘a 
benefit or privilege” conferred on the 
widow which ehe would, under the terms 
of this clavs?, forfeit upon re marriage. 
He also thought that under s. 29 of the 
Oudb Estates Act (I of ItifiS'), by which a 
conditional power of adoption is given to 
the widow of a Muhammadan [Talukdar, 
the power could only be exercised by her 
if she were still his widow at the time of 
making the adoption. 

In the Court of Appeal the translation of 
cl. 10 of the will was amended by the 
learned Judges, and this has now come up 
to the Board under the official seal of the 
court. The amended translation runs as 
follows: — 

“If any of the Ranis contract a second marriage 
after me she shall not be entitled to avail herself 
of any of the provisions of this will.” 

The learned Judges! thought that on 
this reading of the clause it was clear .that 
Rani Champa “on her re-marriage with 
Sher Muhammad Khan forfeited her power 
of adoption, and consequently the plaint- 
ifi's adoption made by her on the 23th 
July, 1914, is invalid.” • 

Their Lordships, while not dieagreeing 
with the retsoning of either of the Indian 


way. 

The parties being Mnhammadans, there 
is no power to adopt under their personal 
law, audit is only conferred by s. 29 of the 
Act, and must be confined strictly within 
the limits there laid down. The section 
is fls follows: — 

“Every Muhammadan Talukdar, grantee, heir or 
legatee, and every widow of a Mu^mmadan Talukdar 
or grantee, heir or legatee, with the consent in 
writing of her deceased husband, shall, for the pur- 
poses of this Act, have power to adopt a son when- 
ever, if he or she were a Hindu, he or she might 
adopt a son.” 

The power is thus exercisable by the 
widow of the talvkdaronly under such cir- 
cumstances that if she were a Hindu she 
would be entitled to adopt. It can, their 
Lordships think, hardly be doubted that a 
Hindu widow could not, after re-marriage, 
make a valid adoption to her former hns- 
band. Indeed, this is conceded by Mr. 
Dube, who has presented the appellant's 
case with ability and restraint. Their 
Lordships think that it necessarily follows 
that the Muhammadan Talukdar has, under 
the terms of the section, no power to 
adopt a son after her re-marriage, and that, 
therefore, the adoption of the appellant 
was invalid and conferred upon him no 
right to the Nanpars estate. 

For these reasons their Lordships think 
that this appeal fails and that the appel- 
lant’s suit was rightly dismissed by the trial 
Judge, and they will humbly advise 
Hie Majesty accordingly. The appellant 
must pay the costs of the appeal. 

A. A ppeal dismUsed. 

Solicitors for the Appellant.— Messrs. Ey, 
S. L. Polak c6 Co. 

Solicitors for the Respondents. — Messrs. 
Barrow Rogers d Nevill. 
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PRIVY COUNCIL. 
OoQSolidated Appeals from the Oadh Chief 
Court. 

March, 8, 1932. 

Lord Tomlin, Lord Thanksbtok, Lord 
' Saltbbbn, Sir Qborob Lowndbs and Sib 
Dinsbah Mdlli. 

DULAHIN JADUNATH KUAR— 
Appellant 
versus 

Raja BISHBSHAR BAKH8H SINGH— 
Rbspondbnt. 

Hindu Law — SucceMton— Ootraja sapinda, meaning 
of — ‘Gotra’, meaning of — Oudh Estate* Act (I of 1869), 

#. .2.2 (W)— ‘Male agnate’, meaning of— Test of deter- 
mination. 

The meaning of *male agnate' in s. 22 (lOj, Oudh 
Estates Act, cannot be determined without recourse to 
the ordinary law which would govern the succession 
apart from the statute. 

In order that a person may bo male agnate or 
gotraja-aapinda of the propositus it must be proved, 
first, that he is of the same gotra^ that is, of a common 
patriarchal stock and, secondly, that he is a sapinda ot 
the deceased, that is, connected by blood through a 
common ancestor, the connection being traced through 
males. 

In the absence of challenge on this point, it 
might well be that proof by a person that 
he was a sapinda of the propositus would be 
sufficient to raise a presumption that he was also 
gotraja, but, on his being challenged on this 
point, it is for him to satisfy the court that 
he complies with this condition also, before he can 
succeed in his claim to the succession, fp 748, col 2.] 
The term ^‘agnate" is not a term of art in the Eng- 
lish legal system ; in the English language, though 
not in frequent use, it is a known term, used to in- 
dicate relationship on the father s side or exclusively 
through males and it is a word expressive of relation- 
ship similar to “son” or “brother.” [p 742, col. 2 ] 

The word ‘gotra' has only one meaning and denotes 
descent from common patriarchal stock. 

Mesers. A M. Dunne, K. O., aod J, M. 
Paiikh. ioT the Apoellant. 

Measre. Upjohn, K. 0., L. DeGruyther, K. 
t'., and W. Wallach, for the Respondent. 

Lord Thankerton.— Ii axordance 
with the view expressed in the judgoaent 
of this Board dated the 4th Dsaember, IS'SO, 
the issue raise! in the third appeal has 
been re heard before a fuller Board, By 
that jadgment it was deoiied thit the 
Bucceesion to the taluka Gingwal is govern* 
ed by the Oudh Esta'es Act, and in parti- 
cular by s. 21 (10), which, as amended in 
imO is as folio ve- — 

“(10) Or itt default of or on the death of such 
mother, then to the nearest male agnate according 
to the rule of lineal primogeniture, subject as afore- 
said.’’ 

The last taluklir was R j t Suraj Pra- 
kash Singh, and the plainiifi's pedigree 
shows Bhaya Fartap Singh as their com- 
mon ancestor, and in accordance with the 

E revicui jadgment the plaintiff must be 
eld to have established that, in blood 
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relationship, he is the neaicst [male blood 
relation according to the rule of lineal 
primogeniture of Raja Saraj, the laat male 
holder of the taluka. It is clear from the 
context that this finding relates to physi- 
cal blood relationship aud does not ex- 
clade the possibility— raieed by the issue 
in the third appeal— of the legal right 
of succession, BO far as expreaaed asblood 
relationabip, having been loat, e. g., by 
adoplion. 

The eole question in the third appeal 
is whether the plaintiff has proved that be 
is an 'agnate” of the propositus within 
the meaning of s. 22 ( tO): if so, he is admit- 
ted to be the nearest male agnate eocord- 
ing to the role of lineal primogeniture. 

In the first place, their Lordships are 
clearly of opinion that the maauiog of 
‘ male agnate” for tie purposes of the 
section cannot be delermieed without re- 
couree to the crdinary law which wouM 
govern the succoeeion apart from the 
statute— in this case the Hindu Law of 
succession according to the rules of the 
Mitakshara. The term “agnate” is not a 
term of art in the Buglish legal system; 
in the Boglish language, though not in 
frequent use, it is a known term, ueed to 
indicate relationship on the father’s side 
rr ezclnsively through males. In their 
Loidehips* opinion, it is a word expressive of 
relationebip, similar to “son” or “brother,” 
to which tue rule of construction laid 
down in Raghuroj Chandra v. Subhadra 
Kuhuar ( ) tails to be applied. The only 
express prescriptions of the Act lelativa to 
“male agnate” are that it denotes only 
legitimate relatives (s. 2), and that it ap- 
plies only to najib-vl-tarfain, i. e, those 
of noble birth on both sides (s. 21). 
Subject to these qualifications, the mean- 
ing of ‘'male agnate” falls to be ascertain- 
ed by the personal law of the individual, 
to whom the succession is to be establish- 
ed. 

Turning to the law of the Mitakshaia, 
their Lordships have no doubt that “male 
sgcate” denotes a gotra ja lapinda, as to 
wnioh an authoritative exposition is to be 
found in Bhyah Ram Singh v. Bhyah Ugur 
Singh (2) Sir R.>bert Phillimore, iu de- 
livering the jadgment of this Board says 
(page 391.*;) 

“The Mitakshara, in the Sth and 6th sections 

(1) 108 Ind. Cas. 673: 55 I, A. 139; A. I. R. 1928 P. 0. 
87; 5 O. W. N. 443; 26 A. L. J. 609; 30 Bom. L. R. 829; 
3 Luck 76; 32 O. W. N. 1009 (P. 0.). 

(2) 13 M. I. A. .’173 at p. 391; 5 B. L. R. 293; 2 Suther 
330; 14 W R P. 0. J; 2 Bar. 566 (P. 0.). 

* Page of 13 M. I. A,— ' 
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of tho Booond chapter, reMRniseg two snceessiTO 

olasses of heirs: first, ‘Gentiles’, next, Bandhoo8\ after 
them it places certain special persons, and after 
these last the State, the ultimus] hoers. Whatever 
descent prevails, and even where the State takes 
by escheat, in the duty of somelceremonial perform- 
ance to the deceased is still enjoined. The family 
is the cherished institution of Hindoos. Individual 
separate ownership is less the subject of the gener- 
al remarks of Commentators on the Hindu Law 
than the associated aggregate community, the 
family. In this respect an analogy is observed 
between family ownership and that of the old 
Tillage community. Consequently, family union or 
connection derived from a common head, the founder 
of the family, may reasonably be regarded, amongst 
a patriarchal people, as the source of the entire 
class from'which a succession of heirs may be derived. 
Again, as males are preferred to females in succession 
from religious reasons, this same class may be reason- 
ably subject to the condition that the descent be 
generally derived from males, who, for the same 
reason, may obtain a constant preference. The 
text of the whole of the 5th and 6th sections of the 
2nd ehapter of the Mitakshara is in the strictest 
conformity to these principles. The Gentiles, or 
Ootraja (from the Gsfra) are described as descend- 
ing from one common stock, a male, and derived 
generally through males, as forming a family, 
^ough embracing, possibly, many families, and such 
original bond of union is regarded as necessary to 
the constitution of the Ootra, These conditions 
are all that are stated as necessary to the consti- 
tution of the class of Gentiles. As regulating pre- 
refence of succession amongst them, the law of 
succession amongst Gentiles classifies them further, 
as sapindas and samanodacas', the first ^ it treats as 
prior to the second, but excludes neither, within 
limits wide enough to include the ^ present plaint- 
ififl. As the plaintiffs, then, in this case show a 
common ancestor, a Gotra a community of family, 
a descent which extended to the deceased and 
themselves, they appear to satisfy every condition 
of the text.” 

From this it is clear that, in order to 
qualify as a male agnate, or gotraja-sapinda 
of tha propoeitus, thelnlaintiff xnuat jeatiefy 
two conditionB,i>i«!.: fa) that he is of the 
same gotra, or, as it may be expressed, 
of a common patriarchal stock, and (b) 
that he is a sapinda of the deceased, that 
is, connected by blood through a common 
ancestor, the connection being traced 
through males. 

It is now settled that sapinda ship under 
the Mitakshara Law arises from the com- 
munity of corporal particles, and is not de- 
pendent on the right to participate in the 
offering of 'fnneral oblations; the latter 
may be of importance in settling the order 
of preference of heirs in the same class, 
but is not relevant in a question of exclu- 
sion from a class of heirs. Lulloobhoy Bap- 
poobhoy V. Caasihai (3) and Ramehandra 
Martand Waikar v. Vinayak .Venkateah 

(3) 7 L A. 813; 5 B. HO; 7 0. L. B. 443 (P. 0.) 


Kothekarii). It may further be noted 
that the bandhua, or cognates, have a 
technical meaning in the system of the 
Mitakshara and signify the bhinna^gotra 
aapindaa, that is, these not belonging to 
the same gotra or family {Ramehandra] 
aupra eit 4.) 

The pedigree of the plaintiff in the pre- 
sent suit shows bis community of corporal 
particles with the propositus through a 
common ancestor, Bhaya Partap Singh, 
traced through males, and, to that extent, 
the pedigree has been held proved, as 
already stated. He has, therefore, satisfied 
one of the two requisite conditions, i. e,, 
that be is a aapinda ofrthe propositus; but 
the main issue in the third appeal is whe- 
ther the plaintiff has proved that he satis- 
fies the other condition, namely fi that he 
is of the same patriarchal stock or gotra. 
In the absence of challenge on this point, it 
might will be that proof by the plaintiff 
that he was a aapinda of the propositus 
woul 1 be suffiaient to raise a presumption 
that he was also gotraja, bat, on his 
being challenged by defendant No. 2 on 
this point, it is for the plaintiff to satisfy 
the court that he complies with this con- 
dition also, before he can succeed in bis 
claim to the succession. 

Defendant No. 2 maintains in this appeal 
that it is established on the evidence that 
the gotra of the nropositus was Vaiyaghra, 
and the plaintifi’s gotra being admittedly 
Atri, they cannot be related as agnates 
{gotraja aapinda) under the Mitakshara Law, 
and that, in any event, the plaintiff has 
failed to prove that the propositus, like 
himself, belonged to the Atri gotra. The 
plaintiff maintains that the evidence suffi- 
ciently establishes that he was of the sanae 
gotra as the propositus, but that, if this 
conclusion is not justified, the case should 
be remitted for further enquiry on this 
point, as the issue was not fairly or fully 
raised in its present form at the trial or in 
the courts below. 

It W88 ultimately agreed by both parties 
(a) that, if in fact the propositus was of 
the Vaiyaghra gotra and the plaintiff was 
of the Atri gotra, this difference of gotra 
necessarily led to the conclusion that the 
plaintiff is not an agnate, i. e., gotraja aa~ 
pinda, of the propositus, and (6) that 
such difference of gotra could only be ao- 

(4) 25 Ind. Om. 2W; 41 1. A. 290; 18 0. W. N. 1154; 
27 M. L J. 333; 1 L. W. 831; 10 N. L. R. 112; 16 M. 
L. T. 447; (1914) M. W. K. 835; 16 Bom. L.R. 863; 12 A. 
L. J, 1281; 20 0. L. J. 573; 42 0. 384 (P. 0.). 
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counted for by adoption into a different 
gotra, of the plaintiff or one of his pater- 
nal ancestors since the common ancestor, 
Bhaya Fartap Singh. 

In the previous judgment their Lord- 
ships expressed the view that this issne 
had not been clearly or adequately placed 
before either of the lower courts, and, after 
reconsideration before a fuller Board, their 
Lordships are confirmed in this view. 

The question of gotra was not raised in 
the pleadings, written or oral. Defend- 
ant No. 2 put the plaintiff to the proof of his 
pedigree, and his only express contention 
was that Jugarj Singh, the younger son of 
Partab Singh, died childless. The only 
issue that could be held to cover this point 
was No. 7, which is as follows: “la the 
plaintiff the nearest heir under the Act 
by the rule of lineal primogeniture to 
Suraj Prakash Singh, or under the custom 
applicable to the family?” 

At the trial, gotra was first mentioned 
during the cross examination of the plaint 
iff, when he etated, “My gotra is Atra 
gotra"; he was not further examined on this 
point by either side. It is next referred (o 
in cross examination, for defendant No. 2, 
of two witnesses for defendants Nos. I and 
3 (D. W. No. 15 and D. W. No. 18', and is 
dealt with by a aeries of witnesees for 
defendant No. 2 About halfway through 
this latter body of witnesses a statement 
by plaintiff's Counsel is recorded to the 
effect that the plaintiff did not admit that 
ths gotra of the Gangwal family was 
Taiyaghrs, but that the Gangwal family 
belonged to Atri gotra. 

It seems reasonably clear from the judg 
ment of the trial Judge that difference of 
gotra was only used before him 
as affecting the question whether Jugraj 
Singh had died childless, in other 
words, as involving a break in the blood 
relationship of the plaintiff with Jugraj 
Singh. There appears no trace of an argu- 
ment that, granted the blood relationship, 
the difference of gotra would still negative 
the plaintiff's claim to be the nearest 
agnate. 

The learned trial Judge held it proved 
by the defendants’ witnesses that the 
Gangwal talukdars were of the Vaiyaghra 
gotra, though he thought that this con- 
clusion was weakened by the fact that 
that point was not put to the plaintiff or 
his witnesses in cross examination; he also 
thought it possible that the plaintiff might 
have stated his gotra incorrectly or .bis an- 
cestors might have forgotten to what gotra 


they belonged and then taken vvhatever gotra 
was suggested by their prohits or priests. 
On consideration of Sastri’s Treatise on 
Hindu Law and Dr. Qour’s Hindu Code, he 
caaie,apparently reluotantly,to the conclusion 
that It is possible that persons descended in 
the male line from a common ancestor can 
belong to two different gotras, and stated 
“whatever the explanation of the difference 
of gotras may be, 1 am not prepared to 
accept this difference as conclusive proof 
that the plaintiff and his family are not 
agnatic relations of the talukdars of Gang- 
wal in the manner claimed. Uounsel for 
defendant No. 2 should have put his case 
to the plaintiff in cross-examination. Prob- 
ably he feared that if he did so the plaintiff 
might be able to explain the apparent diffi- 
culty. 1 think it is impossible to explain 
away the admissions made by Raja Sitla 
Bakhsh Singh and his mukhtar to which 
I have referred above." The admission re- 
ferred to was made in a suit in 1868 by 
Sheo Nath, the plaintiff’s father, against 
Raja Sitla, the first talukdar of Gangwal, 
claiming that certain villages had been 
given as bhayai to the plaintiff’s ancestors: 
in his answer the Raja stated “The plain- 
tiffs do belong to the defendant’s family, 
but these villag s were not given to them 
as a bhayai, i. e., portion. Defendant’s an- 
cestors gave Gularia to plaintiff’s ancestor 
in 1244 as jagir." The learned Judge also 
referred to the conduct of Rani Itraj Kuar 
in 1900, when Sheo Nath Singh made an 
application to have the estate taken under 
the Court of Wards on the ground of mis- 
management by Rani Itraj Kuar and the 
detriment to himself as next reversioner, 
and the omission of the Kani to suggest 
that Sheo Nath Singh was in no way relat- 
ed to the talukdar's family and therefore 
had no locus standi to present the applica- 
tion. The learned trial Judge con- 
cludes: — 

"In my opinion, therefore, the plaintiff has satisfac- 
torily establishod his agnatic relationship to Raja 
Suraj Prakash Bingh in the manner set forth in his 
pedigree." 

Their Lordships are satisfied that the 
admissions of Raja Sitla and conduct of 
Rani Itraj Kuar do not involve any admis- 
sion as to identity of gotras between the 
two families. 

The Chief Court, in their judgment, 
say: — 

“On the question of the plaintiff’s relationship with 
Raja Sitla Bakhsh Bingh [? Raja Suraj Prakash Singhl 
‘‘the case put forward ana argued before us on behalf 
of Lai Harihar Partab Bakhsh Singh, the defendant- 
appellant in Appeal No. 19, is tlmt Jugraj Singh 
tfieseeeadlmteirsrtapdiagh, died issaeJess, or st 
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least that the plaintiff has failed to prove that he is the 
descendant of Jiigraj Singh. It was not disputed 
that Jugraj Singh was one of the two sons of Partap 
Singh. We agree with the trial Court that the plain- 
tiff has succeeded in establishing the fact that he 
is the descendant of Jugraj Singh according to the 
line of descent indicated in the pedigree above set 
forth The evidence seems to be overwhelming and 
there is no evidence worth the name in rebuttal.” 

After dealing with the evidence, includ- 
ing the admissions of Raja Sitla about 
18f 8, the learned Judges state: — 

“In agreement with the trial Court, we therefore 
hold that the plaintiff has succeeded in establishing 
the fact that he is an agnate of the late Suraj Prakash 
Singh. 

It is obviouB that the word “agoate" is 
locsely used in that finding, for after dis* 
posing of a question as to the seniority of 
the plaintiff’s line, which was not in die* 
pute before this Board, the judgment prc* 
oeede: — 

“Against the broader question of relationship, 
which we have decided in agreement with the trial 
Court in favour of the plaintiff, the only argument 
advanced on behalf of the defendants and particu- 
larly Lai Harihar Pratap Bakhsh Singh, defendant 
No. 2, is that the plaintiff and Raja Suraj Prakash 
Singh could not be held to each other, in spite of 
all the evidence to the contrary, on the ground that 
the two belonged to different gotras. On the face of 
it the argument is highly technical and its pursuit 
has landed us into the region of Hindu tradition.’* 

After quoting the first part of the 
pasBage cited above from the judgment of 
this Board in Bhyah Ram Singh's case (2), the 
learned Judges stale; — 

*‘Technicallv and prima jade, therefore, if the 
plaintiff and the talukdar of (langwal are descended 
from a common ancestor, they should have one and 
the Bsane gotra.'' 

Differing from the trialJudge’s view of 
the evidence as to the gotra of the talukdar 
of Gangwal, the learned Judges considered 
that the matter was not free from doubt, 
and suggested that there were two mean* 
inga of gotra, one technical and the other 
popular. They seek to attribute to the 
plaintiff’s use of the term gotra a so-called 
popular meaning as referring to his being 
a Sombanei, and they conclude as follows: 
*'On theso grounds we are unable to give 
effect to this argument as enfficient to ont- 
weigh the direct and positive evidence as 
to the relationship of the two families.” 

As already indicated, their Lordships are 
of opinion that gotra has only one meaning 
and they find it difSoolt to believe that, if 
the question now raked bad been clearly in 
isBue ab initio, there would have been any 
diffioalty in producing evidence to identify 
beyond jndicial doubt or speculation the 
gotras of the plaintiff and Raja Suraj Prakash 
Singh. Their gotras roost be well known 
to relatives who attended the Sraddh oeroo 


monies, at which the gotra of the threa 
paternal ancestors is recited, and such 
evidence is conspicuous by its absence. 
There should be no need to resort to the 
“region of Hindu tradition ” 

Their Lordships are therefore of opinion 
that the case should be remitted to the 
Chief Court in order that the plaintiff may 
have the opportunity of establishing the 
identity of bis gotra with that of Raja 
Suraj Prakash Siagb; upon this issue bis 
success or failure in bis claim to the taluka 
will now depend 

In accordance with the previous judgment 
of this Board, dated the 4th December, 
1930, and this judgment, their Lordships 
will humbly advise His Majesty as follows: — 
That the decree of the trial Judge dated 
the 4th January, 1927, be recalled except 
in so far as it dismisses the plaintiff's claim 
in respect of the property mentioned in 
Schedules B, 0, E and F appended there- 
to, that the decrees of the Chief Court in 
Civil Appeals Nos 19 and <4 of 1927 be 
recalled; that the First Appeal (No, 1(2 of 
192 ) be dismiseed, the appellant (defend- 
ant No. 1) to pay the plaintiff’s costs of 
the appeal and of Civil Appeal No. 24 of 
19?7; that the second appeal (No, 103 of 
1929) be allowed, the appellant’s costs to 
be paid by defendant No. 1; that the Third 
Appeal No., (104 of 192D) be allowed without 
coats, and tbe case be remitted to the Chief 
Court as above proposed, the costs of all 
parties in the trial Court, of the parties in 
Civil Appeal No. 19 of 1927, and of further 
procedure to be adjudged by the Chief 
Court. 

A. • Order accordingly. 


Solicitors for the Appellants: — Messrs. 
Watkins d Hunter and Douglas Grant & 
Bold, 

Solicitor for the Respondent:— Mr. 
H. S. L. Polak 
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PRIVY COUNCIL. 

Appeal from the Allahabad High Court. 
Daoember 15, 1931. 

ViOOUNT DqnBDIN, S(B LiNOSLOr SlNDBiiSON 
AND Sia Qboegb Lowndbj 

FAQIR OHAND and othbbs— A ppBLLANTa 
versus 

AZIZ AHMAD KHAN and OTBsaa — 
Bb^pondbnts 

Transfer of Property Act (IV of 1882), s. 82— 
Several properties securing a mortgage — Valuation for 
contribution 'j^rposts— Determination of-- * Incum^ 
hraneef meaning of. 

To arrive at the value for contribution purposes of 
each of several properties on which a particular mort- 
gage is securea, the amount of all prior incumbrances 
upon such properties must be ascertained and deduct- 
ed. Where properties A, B and 0 are all made 
security for one mortgage, if property A is subject 
to a prior encumbrance jointly with properties X, Y 
and Z, the rateable share to be attributed to A under 
the prior incumbrance must necessarily be assessed 
in order to ascertain its value for the purposes of the 
mortgage. It is not correct to say that all that would 
be necessary in such a case would be to see what was 
the total amount of prior incumbrance to which A was 
liable, irrespective of the question whether that 
liability was to be shared by X, Y and Z. [p. 751, 
cols 1 & 2.] 

“Incumbrance’ is a term of wider connotation-than 
“mortgage.” [ibid.] 

Measre. A. M, Dunne, K. C. and J, M. 
Parikh, for the Appellants. 

Sir Goopfije Lowndes.— Thia appeal 
is concerned with a tangle of mortgages 
made over a number of years by one 
Jamil-ul-Rahman. He owned or had inte- 
rests in a variety of immoveable properties 
which were scattered over the different 
transactions. Some have been brought to 
sale by one mortgagee or another; some 
have been redeemed by puisne mortgagees 
lor the protection of their own interests, 
and subsequently transferred to other par- 
ties subject to the rights of prior incum- 
brancers; in some cases arrangements have 
been made as to tire contribution due by the 
purchaser of this or that property; but no 
final settlement as between all the parties 
concerned has ever been come to either in 
or out of court. 

The mortgage with which the present 
proceedings are directly concerned was 
dated the 23rd September, 1899. It was 
the sixth in the se.ries in order of date and 
comprised ten different properties, eight 
of which were ahio included in one or 
other of prior or subsequent mortgages. 

In 1911 the mortgagee under this deed 
sued upon his mortgage. A preliminary 
decree in the usual form was made on the 
20th Septemlcer, 1912, and a final decree 
for sale on the 16 th May, 1914. 

Thereupon one Ohotey Lai, the first de- 


fendant in the suit, a puisne mortgagee in 
respect of one of the properties which had 
been ordered to be sold, known as Nigla. 
satisfied the decree by a payment of 
R^. 20,000 odd, and by a deed of the 15th 
July, 1920, tjaisferred the rights which he 
had thereby acquired to the first respond- 
ent and the predeossor in-title of the other 
respondenis 

Ohotey Lai's object was apparently to 
free Nagla from further liability, and hav- 
ing regard to similar arrangements which 
he had made with other parties who were 
aho incumbrancers of Nagla, to provide 
for the realisation cf the moneys due under 
the decree from two other properties 
known as Saadipur and laayetpur. 

In pursuance of the terms of this deed 
the respondents Nos 1 to 8 on the 25th April 
1922, instituted the suit out of which this 
appeal has arisen. They impleaded thirty- 
six defendants as persons having 
an interest in the mortgaged properties, 
and prayed that in default of payment cf 
the sum of Ri. 2d,97 2 8 0 with further in- 
terest, the amount claimed as due under 
the decree transferred to them by Ohotey 
Lai, the Shadipur and Xnayetpur properties 
should be sold. In the alternative they 
prayed for an account and contribution. 

Nine different statements of defence were 
filed by different sets of defendants, but 
this appeal is concerned only with two of 
them, v^^., that of the appellants Ncs. 1-4, 
who are interested in Shadipur, and that 
of appellant No, 5, who is interested in 
Inayetpur. 

The trial Judge held that the plaintiff- 
respondents’ claim to realise their dues 
from Shadipur and Inayetpur only was 
not maintainable. This claim was abandon- 
ed in the Court of Appeal and may there- 
fore be disregarded. 

On the alternative claim for contribution 
which he thought must necessarily involve 
a detailed examination of all liabilities 
affecting each of the properties, be held 
that the plaintiffs had failed to bring all 
the parties concerned on the record, and 
had also failed to put before him materials 
sufficient to enable him to work out the 
account. He accordingly dismissed the 
suit, his decree being dated the 13th 
November, 1923, 

The plaintiffs appealed to the High 
Court at Allahabad, the learned Judges of 
which disagreed with the trial Judge as 
to the basis upon which the contribution 
fell to be assessed. They were of opinion 
that 
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“the learned Judge of the Court below was wrong 

balieTing that it was incumbent on him to find 
out, in the case of each prior mortgage, what were 
the properties mortgaged along with any of the 
items mortgaged under the sirth^ transaction, what 
were the values of those properties, who were the 
owners of those properties, and so on. ' 

They, therefore, set aside the decree of the 
trial Judge, and remanded the suit^ to be 
disposed of by him in accordance with the 
remarks contained in their judgment. He 
was also directed to bring on the record 
any parties whose presence before him he 
should still find to be necessary. 

Of the parties who defended the appeal 
in the High Court, only the present appel- 
lants have come up to Hie Majesty in 
Council to support the decree of the trial 
Judge The respondents have not appear- 
ed- .... 

The right to contribution in this case is 
governed|by s. 82 of the Transfer of Prop- 
erty Act, 1882 A new section has now 
been substituted by an amending Act 
(XX of 1929), but it is not necessary for 
their Lordships to refer to the changes 
which have been effected by it. 

The first paragraph of the section in 
question is the material one. It is in the 
following terms:— 

“Where several properties, whether of one or 
several ewners, are mortgaged to secure one debt, 
such properties are, in the absence of a ^ contract to 
the contrary, liable to contribute rateably.to the debt 
secured by the mortgage, after deducting from the 
value of each property the amount of any other in- 
oumbrauce to which it is subject at the date of the 
mortgage." 

To arrive at the value for contribution 
purposes of each of several properties on 
which a particular mortgage is secured, it 
is clear that the amount of all prior “incum- 
brances” upon such properties must be as- 
certained and deducted. Their Lordships 
are in agreement with the High Court that 
“incumbrance” is a term of wider connota- 
tion than “mortgage,” but they are unable 
to follow the learned Judges in the argu 
ment they base upon this proposition. 
"Where properties A, B and 0 are all made 
aecurity for one mortgage, if property A is 
subject to a prior incumbrance jointly with 
properties IX, Y and Z, their Lordships 
think that the rateable share to be attribut- 
ed to A under the prior incumbrance must 
necessarily be assessed in order to ascertain 
its value for the purposes of the mort- 
gage. In the view taken by the High 
Court all that would be necessary in such 
a case would be to see what was the total 
amount of the prior incumbrance to which 
A was liable, irrespective of the 'question 
whether that liability was to be shared by 


X, Y and Z Their Lordships are unable 
to adopt this view of the meaning of s. 82. 
It would no doubt greatly simplify the 
enquiry in such a case as the present, but 
simplification would only be attained by 
a sacrifice of what they regard as the 
principle involved. 

The view taken by the trial Judge upon 
this part of the case was, in their Lordships* 
opinion, the right one, and as it does not 
appear to have been contended in the High 
Court that, upon this basis, there were 
sufficient materials before the court to work 
out the necessary account, their Lordships 
think that the suit was rightly dismissed. 
If it had been merely a question of non- 
joinder of parties their Lordships would, 
having regard to the provisions of O, I, r. 9, 
of the Civil Procedure Code, have agreed 
with the learned Judges of the High Court 
that the defect could be remedied in the 
way pointed out by them. 

Their Lordships have not found it neces- 
sary to dee 1 with a question of limitation 
which was discussed at considerable length 
in the High Court, and the finding upon 
which has been contested by the appel- 
Itnte’ Counsel before the Board. The ques- 
tion is one of considerable complexity, and 
they think it undesirable to make any pro- 
nouncement upon it in an ex parte appeal. 

For the reasons given their Lordships 
thick that the appeal should be allowed; 
that the decree of the High Court should be 
set aside, and that of the trial Judge, dated 
the 13th November, i923, restored. They 
will humbly advise His Majesty accordingly. 
The respondents Nos, 1 to 8 must pay the 
costs of the appellants both in the High 
Court and before this Board. 

A. Appeal allowed. 

Solicitors for the Appellant. — Messrs. 
Douglas, Grant & Void. 
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SIND JUDICIAL GOMMIS> 

SIONER'S COURT. 

Oriminal Revision Nos. 156, and 166 
of 1931. 

December 22, 1931. 

FdEBBBS, J. 0., AND RdPlHAMD BiLaBaM, 

A. J. 0. 

KHAIRATIRAM— Applicant 
versus 

EMPEROR — Opponbnt 

Approver — Corroboration — "Nature of evidence 
required — Corroboration as against some, effect of— 
Criminal Procedure Code {Act V of 1898), s. 110^ 
orders under — Revision — Interference. 

Evidence in corroboration of an accomplice’s 
evidence must be independent testimony which 
affects the accused by connecting or tending to 
connect him with the crime It must be evidence 
which implicates him, that is, which forms in some 
material particular not only the evidence that the 
crime has been committed but also that he personal- 
ly committed it. The corroboration need not 
be direct evidence that the accused committed the 
crime; it is sufiicien^t if it is merely circumstantial evi- 
dence of his connection with the crime, [p. 755, col. 2, j 

Where there is one witness of bad character (an 
accomiilice) giving evidence against two prisoners, 
a confirmation of his testimony with regard to one, 
is no confirmation of his testimony as to the other. 
If, therefore, there is a corroboration applicable to 
one prisoner, it may be taken as against him; but 
unless it exists with regard to both it would be 
unjust to give it a general effect. Kmg v. Baskerville 
(1), followed, [ibid^ 

Though in cases under s. 110, Criminal Procedure 
Code, the Court of the Judicial Commissioner, Sind, 
does not sit as a Court of appeal, nevertheless when 
there appears any thiug unsatisfactory or unusual in 
the ) proceedings of the lower court, that court will 
look into the record to satisfy itself that an order 
under 6. liO has been properly passed, [p, 754, tol. 1.] 

Messrs. Motiram Idanmal and Santdas 
Idanmalf for the Applicants. 

Mr. C. M. Lo6o, Public Prosecutor, 
for the Grown. 

Peppers, J. C.— The facts underlying 
this application are as follows : 

On the 15th of September 1930 at the 
Oity Police Station, Karachi, something 
exploded. What this thing may have been 
is uncertain* The defence call it a crac- 
ker. The prosecution prefer to describe 
it as a bomb. To justify the more formid- 
able appellation no evidence has been led. 

It is agreed however that in fact there was 
no harm done; not even a pane of glaFs 
broken. The incident became the subject 
of a Police investigation and on the 23rd 
of September 193U the Inspector came in 
touch with a man called Isbwarchand who 
from that time forward was working as a 
Police spy. On the 16th of October, 1930, the 
Deputy Superintendent of Police searched 
the shop of Bhojraj Nevandram on the 
Marriot Road. He took possession of a 
cyclostyle machine and a bundle of copies 
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of a paper headed *‘Balvo*’ Bulletin. Bhoj- 
raj is the father of Jethanand accused No. 3, 
but neither Bhojraj nor Jethanand was 
present at the search. Neither of them 
lives in the place in which these things 
were found. On the 2nd of November, 
1930 the Inspector Qholam Kader seaichbd 
the house of accused No. 2. In it there 
was found a pocket diary containing cer- 
tain entries which will be referred to later. 
The house of accused No. 3 was again 
searched the same day but nothing was 
found. On the 2nd of November, the 
Poster which is Ex, 17 was found stuck up 
in several places. This poster is written 
in misshapen letters by an unpractised 
hand. It is in the following words : 

"As Karachi C. I. D , is roaming hither and thither 
like Blind ones, so in order to give them some right 
trace we hereby declare that on every Sunday Night at 
12-30 a. m., we Manufacture Bombs on the Ocean 
Bank near Clifton. If Police want to arrest the party 
they should come there preparing themselves to face, 
the Ked Flashes and hot wounds of Bomb and Bullets. 

Note. 

Public is also informed that the Bomba are sold in 
Oandhi Garden at 4 a. m. on Saturday night at the 
rate of H annas each. 

By order of Commander of Revolutionary Party 
in Sind, 

The Poster is sigi ed by a sketch of a 
sickle and a hammer. 

On the 7th cf November, there was a 
second esplosicn at the same place as the 
first and with no more result. On the 9th 
of November, Isbwarchand who had been 
acting since the 23rd of September aa a 
Police Spy made a statement in writing. 
He declared that eight persons who he 
named were all members of a Revolutionary 
Party in Karachi. All these 8 were arrest- 
ed on the 10th November. It was apparent- 
ly at first intended to prosecute the pri- 
soners under the appropriate sections for 
some specific offence or offences. A remand 
was applied for and granted. At the ex- 
piration of that remand on the 24tb of 
November the Inspector of Police prayed 
the court to take action against the accus' 
ed under sa 110 and 117, Oriminal Procedure 
Code. His allegations were that they were 
all working in concert and were so desperate 
and dangerous that their remaining at 
large was hazardous to the Public. The 
accused were at that time in custody. On 
the 26th of November the Magistrate made 
an order directing each of the accused to 
execute a bond for Rs. 20,000, with two 
respectable sureties owning landed prop- 
erty worth Rs. 20,000 each for maintain- 
ing good behaviour, until the conclusion 
of this case. In Magistrate’s Court the case 
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came to a concloeion on the 7th of March 
1S3I. On that day accueed Nos. 1, 4 and 
7 were dieoharged under section 119 Cri- 
minal Prccedure Code and an order was 
made that accused Noe. 2, S, 5, 6, and 8 
should enter into a bond for Rs. 10, COO each 
with two respectable sureties owning land- 
ed property in the same amount for their 
good behaviour for 12 months. 

Against this order the persons affected 
appealf d to the Sessions Court. In that 
court their appeal was duly heard and on 
the I2th of August 1931 the Judge set aside 
the order of the Magistrate so far as it 
affected Nos. 5, 6, and 8. The order in 
respect of 2 and 3 was upheld. 

No. 3, jeho is Jethanand, has furnished, 
the security which was required of him, No. 
2 Khairatiram is in custody. No further 
appeal was competent but Khairatiram and 
Jethanand have come to this court in re- 
vision. 

In cases under s. 113 this court does not 
sit as a Court of Appeal. The responsi- 
bility of administering the provisions of that 
section does not rest upon us. Neverthe- 
less when there appears anything unsatis- 
factory or unusual in the proceedings of 
the Lower court a High Court will look into 
the record to satisfy itself that an order 
under s. 110 has been properly passed. 

Now in the present case it is distinctly 
stated by the learned Magistrate that the 
principal evidence against the applicants 
is that of the approver Ishwarchand. The 
learned Magistrate might have gone fur- 
ther. It would not be too much to say that 
the whole case rests entirely upon the 
testimony of this man Ishwarchand. It 
is necessary therefore to see what manner 
of man he is, and what the evidence is 
which he gives. 

(The learned J, 0, referred to the evi- 
dence on the point and continued;) 

We think therefore that even if we ac- 
cept all the findings of fact which appear 
to have been accepted by the learned 
Judge there is still nothing which can be 
said to form a sufficient corroboration of 
theallegation made by Ishwarchand. We 
are perfectly satisfied that without corro- 
boration this man Ishwarchand is alto- 
gether unworthy of credit. 

For these reasons we discharge the 
order made by the learned Magistrate. 
Khairatiram who is in Jail will be set at 
liberty and the security bond given by 
Jethanand will be discharged. 

Rupohand. A. J.C.— Police Inspector, 
Rind 0. 1. D., lodged in formation before the 


Additional City Magistrate, Karachi^ 
against the appellants Jethanand and 
Khairatiram and six others under s. llO 
cl (/) Criminal Procedure Code, alleging 
that they were members of a revolution- 
ary party formed for the purpose of des- 
troying Government buildings, injuring 
Qoveinment Officers and committing rob- 
beries, and that this party was responsible 
for (a) throwing of bombs over the City 
Police Station on September 15, and 
November 17, 1930, (b) the issue of the 
‘Balvo’ Bulletin containing revoluticnaiy 
articles and (c) the sticking of posters ad- 
vertising the sale of bombs. He prayed 
that pending the inquiry the suspects 
should be ordered to furnish security under 
the provisions of s. 117 cl. (3). Criminal 
Procedure Code. 

On that information the learned Addi- 
tional Oity Magistrate passed orders under 
Bs. 112, and li7, (c) fixing the amount of 
security at Rs. 20,000, in the case of each 
suspect and called on them to show cause 
why they should not be bound down to be of 
good behaviour for a period of 12 mo nths. 

It will be convenient to refer here in 
their chronological order to certain events 
connected wifh this case. 

It is said that on September, 15, 1930, 
a bomb was thrown at the City Police 
Station which however caused damage to 
any person or property. About that time 
a poster is said to have been discovered 
by the t'olice headed “Sale of bombs in 
Karachi”. 

Towards the end of that month, one 
Ishwarchand, a Punjabi who is said to be 
one of the revolutionaries, was employed 
by the Police as a spy, and on information 
supplied by him, the Police kept a watch 
on the movements of these eight suspects 
and actually shadowed both by day and 
night the applicant Khairatiram and two 
others who are not now before us. 

On October, 16, the Police searched 
certain premises belonging to the father 
of Jethanand and secured from there a 
cyclo-style machine, a number of copies 
of certain pages of a magazine headed, 
'Balvo’ Bulletin (i, e. Mutiny or Revolu- 
tionary Bulletin). They also secured from 
the pocket of a coat lying there pieces of 
paper which contained extracts from Mill’s 
History on British India Vol. VII, page 358 
and their translations. 

On November 2, 1930, the Police secured 
a poster said to be revolutionary in it 
natured. On the same day they searched 
the house of Khairatiram and seaored 
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from him a diary to whioh rofereace will 
be made later. 

On NoTember 4, 1930, another poster 
alf>o said to be revolationary in its nature, 
was secured by the Police from a garden. 

On November 7, a second bomb is said 
to have been thrown near the Police Station 
whioh likewise did no damage. 

On November 9, Ishwarchand made a 
statement Xz. 2 A in the case before the 
Police implicating these eight persons as 
members of a revolutionary party, which he 
said, had been organised by a Bengali 
Senji. 

It is not necessary to refer to what he 
said with regard to the suspects who are 
not now before us. 

With regard to Jethanand he said : (a) 
that he was tbe person entrusted with en- 
rolling of new members, (b) that he supplied 
the purse, (c) that he published the Con- 
gress Bulletin, (d) that on one occasion he 
had asked th ) witness to translate for him 
a piece of English from Mill's History of 
British India, Vol. VII, page Sob, but that 
he had refused to do so, (e) that he had 
published a revolutionary article (Bx. 5) 
written by Khairatiram, and (f) that he 
was responsible for putting up one of the 
alleged revolutionary posters. 

With regard to Khairatiram, he said (a) 
that his duty was to prepare bombs and 
teach the method of making bombs to 
others, (b) that about a month before that 
date Khairatiram had noted a prescription 
for making bombs in his diary, (c) that he 
was responsible for putting up one of the 
posters, and (d) that he had thrown one 
of the bombs. 

On the same day, namely, November 9, 
all the eight suspects were arrested and 
charged with criminal conspiracy and 
throwing bombs in pursuance thereof. 
After obtaining two remands, the Police 
dropped that case, and lodged information 
which is the subject-matter of the present 
inquiry. 

At the trial, the Crown mainly relied on 
the evidence of the approver. The learned 
Additional City Magistrate held that in 
regard to several particulars the evid- 
ence of the approver was hardly believ- 
able and that such of his evidence as was 
not found to be false could not be safely 
relied upon unless it received material 
corroboration from other evidence. He 
accordingly discharged the rule against 
three out of the eight suspects but passed 
orders against the remaining five including 
the two applicants. He, however, reduced 


the amount of their security from Rs. 20,000 
to Re. 10,01 0. 

On appeal to this court on its Sessions 
Courts Side, the learned Judicial Commis- 
sioner (Mr. Milne) also experienced some 
difficulty in accepting the evidence of the 
approver with regard to three out of the 
five suspects who had been ordered to 
furnish security, as the evidence of the 
approver was, in his opinion, not corrobor- 
ated by other evidence. He accordingly 
discharged the rule as against them. With 
regard to the applicants he remanded the 
case to the lower Court to enable the 
Crown to prove and exhibit certain docu- 
ments which had been secured from the 
house of Jethanand at the search held on 
October 16, and after that evidence was 
certified, he dismissed their appeal. They 
have now come to us in revision. 

Now in this case there is no question 
whatsoever of accepting the uncorroborated 
testimonies of Ishwarchand under the pro- 
visions of s. 133 of the Act. Apart from 
the fact that he is an approver and was 
employed as an spy for over 2 months his 
antecedents are far from satisfactory and 
on the top of it he has been held by the 
learned Magistrate to be false- in some 
particulars. 

The leading English case on the nature 
of corroborative evidence required to sup- 
port the evidence of an accomplice is that 
of the King v. Baskerville ( 1). In that case 
Lord Reading, C. J. has said at page 667:* 

We hold that evidence in corroboration must be 
independent testimony which affects the accused by 
oonnecting or tending to connect him with the crime 
In other words, it must be evidence which implicates, 
him, that is, which forms in tome material particular 
not only the evidence that the crime has been com- 
mitted but also that he personally committed it 

The corroboration need not be direct evidence that 
the accused committed the crime; it is suihcient if 
it is merely circumstantial evidence of his connec- 
tion with the crime*’. 

And while dealing with the further 
question whether tne evidence of an ac- 
complice against the prisoners corroborated 
as to one prisoner's participation in the 
crime but not as to the other, his Lord- 
ship has said at page 669: 

** We think the law is correctly stated by Aldtreon 
B. in Reg, V. Jenkins, {2). The learned Baron said 
where there is one witness of bad character giving 
evidence against both prisoners, a confirmation of his 
testimony with regard to one, is no confirmation of 
his testimony as to the other. If, therefore you find 
there is a corroboration applicable to one prisoner, 
take it as against him; but unless it exists with 

fl) (1916) 2 K. B. «58; 8G L. J. K. B. 28; 115 L. T. 
453; 80 J. P. 446; 60 S. J. 696. 

(2)(1857) 1 Oox- 0.0.177. 

*Page {imi 3 £. h.— [Ad.J ' 
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regard to both, it ittmU mt it would be unjust to 
glre it a general efleet." 

These principles of law are equally ap- 
plicable iu India The Crown bad there- 
fore to give corroborative evidence on two 
points: 

(1) that there was a revolutionary party 
in Karachi, and (::) that each of the appli- 
cants was a member of such party. 

In dealing with the case of Jethanand, 
the learned Judicial Commissioner (Mr. 
Milne) has said that the evidence of the 
approver receives corroboration by the 
finding of the oyclo>style machine andcopies 
of certain pages of a oyclo-styled bulletin 
headed the ‘Balvo’ Bulletin, the get up 
of these pages being similar that of Ex 5 
produced by the approver; and has further 
said at page 18, lice 910 of the paper-book: 

"Thare is sufficient proof then of the existence of a 
revolutionary party in Karachi, the throwing of 
bombs, the publication of revolutionary posters, the 
issue of revolutionary bulletins. The evidence of the 
approver shows this. There is also sufficient evidence 
accused's connection with it” 

It is worthy of note that notwithstanding 
the great array of Criminal acts which 
were attributed by the approver to Jethan- 
and, the only piece of corioborative evi- 
dence relied upon by the learned Judicial 
Oommiaeioner is of what was found at 
the search and nothing more. 

Now, the copies of the bulletin found at 
the search held on October J6, 1920, and 
exhibited after the order of remand, have, 
for reasons beet known to the Crown, not 
been officially translated. The learned 
Judicial Commissioner (Mr. Milne) has not 
relied upon anything contained in them. 
All that he appears to have relied upon is 
the fact that these bulletins are headed 
‘Balvo’ which he has translated as ‘Revolu- 
tion’. 

We asked the Public Froseoptor to draw 
our attention to anything contained in the 
body of the pages exhibited which is said 
to be of a revolutionary character, but he 
has discreetly declined to do so. It would 
therefore not be rash for us to assume that 
these sheets contain no revolutionary arti- 
cles. With regard to the name by which 
the bulletin was styled, it would without 
further evidence be difficult to presume 
from its name that the paper was a revolu- 
tionary paper and more so, to preaume that it 
was a paper owned and published by a revo- 
lutionary party whose object was the throw- 
ing of bombs, the publication of revolution- 
ary posters and the committing of dacoities. 
It is also clear that the cyclo-style ma- 
chine and the copies of the bulletin found 


in the premises of Jethanand’s father 
were not secured subsequent to the date 
on which Ex. 2-A was recorded but twenty- 
five days before. It is difficult to presume 
that the approver did not know of the 
search or what was found at the search at 
the time he gave his statement to the Police 
especially when in that statement he has 
mentioned the page and volume at Mill’s 
History of British India. It is hardly 
likely that he could have remembered 
these particulars when according to bis 
own admission he had declined to translate 
the papers and had returned the papers to 
Jethanand. 

It is also difficult to identify the cyclo- 
style machine and the Balvo’ Bulletin 
found at the search with Ex. S>, is not 
dated but it purports to be a ‘Divali Parcbo’ 
(sheet) probably published on the Divali 
Day which fell, as ascertained from the 
court diary, on October iO, 193u, that is 
to say, four days later than the search, 'i'he 
only copy of the Divali Parcho or sheet 
exhibited in the case is Ex. 5. The a;;- 
prover cannot say where it was published 
and where and when be got the copy; and 
no attempt was made to secure other 
copies. It had also not been seriously con- 
tended that Ex. 5 was printed and pub- 
lished before the day of the search. On 
the contrary, it has been conceded that it 
was probably printed and published after 
that day; and that is more probable. It 
does not purport to be one of the miseir g 
pages of the bulletin found at the search. 
The fact that no replica of Ex. 5 were 
found at the search is in itself considerable 
evidence of Ex. 5, having been impressed 
elsewhere and at a subsequent time. That 
being so, Ex. 5, has nothing to do with the 
cyclo style machine or the ‘Balvo’ Bulletin 
found at the search. Our attention has not 
been drawn to any evidenceon the record 
to prove that the get up of Ex. 5 and of 
the bulletins found in the search identical, 
and it is difficult to form any opinion on 
that point by a mere comparison of one 
with the other. The only thing which the 
prosecution can possibly rely upon is that 
Ex. 5 wss also headed ‘Balvo’. Assuming 
therefore that the posters are not a hoax as 
alleged and that Ex. 5 which is not the 
work of the approver or of some evil-minded 
person bent upon mischief, and that they 
are as a matter of fact revolutionary in their 
nature, and are the work of a revolutionary 
party, there is no evidence which can be 
called corroborative evidence, much less 
independent evidence to connect Ex. 5 with 
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Jethansad or to oonaeot Jethanaad with 
saoh reTolutionary party. The oiroam- 
staaoes that a oyclo-style machiae aod 
pages of a balletin called ‘Balvo' Bulletin 
or papers containing extracts from Mill’s 
History of British India were found at the 
search is equally consistent with Jethanand 
being a member of the Oongress Paity 
wedded to the plea of non-violence which 
heoleims to be. The case against the 
accused Khairatiram is still weaker. The 
only corroboration relied upon is, that the 
diary found at the search of his house 
contained the following note on one of its 
pages : 

“Potash chloras,” 

“Potash nitras. 

These words by themselves denote noth- 
ing. All that is alleged is that no doubt 
these ingredients are used for several pur- 
poses but along with several other ingre- 
. dients they are also used for the purpose 
of making bombs. In dealing with this 
point, the learned Judicial Oommissioner 
(Mr. Milne) has said that although the entry 
may have been perfectly harmless, it was 
an unusual entry and that the failure of 
of the accused to explain it was suffi- 
cient corroboration of the approver’s 
story. With all respect, I caunot 
accede to that view. Thera is nethiug eu 
the record to show that the atteutiou of 
Khairatiram was invited to this alleged 
piece of corroborative evidence, or that al- 
though he was afforded an opportunity of 
explaining it, he had failed to do so. Thera 
is nothing in his examination under s. 342, 
Urimioal Procedure (3ode, to suggest that 
his attention was drawn to it, nor is there 
anything in the information lodged by the 
inspector which has been referred to above 
or in the order passed under s. 112, Oriminal 
Procedure Oode, to invite his attention to 
it. The order under s. Ii2, Oriminal Pro' 
cedure Oode, is as vague as it could 
possibly be. It reads as follows: — 
“Whereas it appears to this court that you the 
abovesaid accused are working in concert, and are so 
desperate and dangerous tiiat your retnaining at 
large without security is hazardous to the public: 
“You the aboresaid accused are hereby required to 
■how cause A " 

I'his piece of circumstsnlial evidence 
was compatible with the inaocsuce of 
Khairatiram and was on the very face of 
it capable of an easy explanation. Had 
his attention been drawn to it, an explan- 
ation would have been forthcoming. Tne 
sfiect of this alleged corroborative piece 
>f evidence is, in my opinion, therefore nil. 
Apart from that, it would appear that, as 
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in the case of Jethanand, the diary of 
Khairatiram wm secured prior to the date 
on which Ex. 2 A was recorded, and that 
it is therefore more likely than not that 
the statement made by the approver wm 
based upon what had been found by the 

Police, , . u 11 

Under the ciroumstanoes, it is, with all 
respect, difficult for mo to hold that the 
evidence of the circumstances relied vmon 
by the learned Judicial Oommissioner (Mr. 
Milne) was corroborated proof of the accus- 
ed being members of a Revolutionary 
Pwty. . 

For these roMons, I concur in the order 
passed by the learned Judicial Ooinmis- 
siouer. 

A. Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Suit No. 131 of 1930. 

November, 6, 1931. 

Aston, A. J. 0. 

FAKIR MUHAM.MAD— PtiiNTiPF 
versus 

FAKIR MUHAMMAD NANJI and others 

— DsFBNDiNTS. 

Malicious prosecution— Essentials of action —Matters 
to he proved— Discharge, effect of— Burden of proof of 
innocence— Malice, necessity of— Measure of damages— 
Costs of defence— Danger to liberty— Witnesses,liability 

^'^in a suit for damages tor malicious prosecution the 
diacharge of the accused caunot by itself be considered 
aa evidence of the groundlesaneas of the proaecution, 

but when the accused IS discharged and he brings a 

suit for damages no obligation is imposed on him to 
prove afUrmativoly that he was innocent. Baboo 
Ganesh Datt Singh y, Mugneeram Chowdfiary (1) and 
BaLbkaddar Singh r. Badrisah (2), followed, [p. 759, 
col. 1 ] 

Ualice is a necessary ingredient in a suit for 
damages for malicious prosecution. Abdul Shakur 
V. Lipton & Co f4), followed [p. 760, col. 2.J 
Witnesses cannot be sued for damages in respect 
of evidence given by them in a judicial proceeding. 
Baboo Gunesh Dutt Singh v. Mugneeram Chowdhry 
( 1 ), followed, [p. 761, col. 1.] 

In a suit for damages for malicious prosecution 
the plaintiff is entitled to legitimate expenses incurred 
in defending himself in the criminal Oourt. KrUhna 
V. Corporation of Calcutta (5), followed, [ibid.] 

The Oourt in a suit for damages for malicious prose- 
cution can take into consideration not only the in- 
jury to the reputation of the plaintiff but also the 
danger to liberty, [p. 761, col. 2,] 

Mr. Fatekctiand Asudomal^ for the Plaia- 
tifif. 

Mn Srikishendaa fl. Lulla, for the Defen- 
dant. 

Judgfm6nt.— Thia is a suit filed by the 
plaintiff to recover Rs. 6,00U from the de- 
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iendants as damages for malicious pro- 
secutioD. The plaintiff's case is that on 
or about 28th October 1929 the defendants 
maliciously and without reasonable or pro- 
bable cause gave information to the Police 
that the plaintiff had caused grievous hurt 
to defendant No. L In consequence of the 
false information! the plaintiff was arrested 
on CtbDecember 1929 and a prosecution was 
launched against him, which ended in his 
discharge on 30th January J930 The plaint- 
iff lost heavily in trade; he spent large 
sums in defending himself^ and suffered 
pain of body and mind. The plaintiff's 
particulars of the damage are as follows : 

Fees to Pleaders Ra, 1,050 

Miscellaneous expenses for co- 
pies and other Court expenses Rs. 100 

Loss in karkhana Rs. 2,350 

Loss of earning Rs. 500 

Pain of mind and reputation Rs. 1,000 

The defendants in their written state- 
ment deny that the information given by 
the defendants or any of them was given 
without reasonable and probable cause; 
they deny that it was malicious or impro- 
bable or unreasonable. The prosecution 
they say was launched by the Police and 
such information as was given by them to 
the Police wae in answer to inquiries made 
by the Police in a cognizable case; the 
defendants were under law bound to an- 
swer the inquiries of the Police. The de- 
fendants dispute their liability for damages; 
they contend the alleged damages for lose 
in the karkhana, loss in earning and pain of 
mind and reputation are too remote, that 
the Crown is a necessary party and that 
the Buit is bad for misjoinder. 

The following were the consent issue s : 

1. Is the suit bad for misjoinder of parties and 
causes of action (Covers para. 6 of W. S ? 

W^'s suit bad for non-joinder ^Covers para. 7 of 

3. Was the information given by the defendant or 
any one of them false and malicious and without pro- 
bable and reasonable cause, (Covers para. 1 of the plaint 
and paras. 1 and 2 of W. 8 )? 

4. Was the ai rest, if any, and prosecution on such 
as would afford any, ground to the plaintiff for an 
action of Civil Habilityv (Covers para 1 of M'. S.) 

5. Did plaintiff suffer any damages and are the 
same attributable to the said arrest and prosecution 
If BO, to what damages, if any is the plaintiff entitled 
(Covers paras, 4, S and 9 of W. 8 ). 

6. Is the claim false and vexatious 7 If so, are the 
defendants or any of them entitled to compensatory 
oostsf (Covers para. 8 of W. 8.). 

7. General. 

A little after 8 r.u. on the evening of 
SSth October, defendant No. 1 and hie two 
sen^ defendants Noe. 2, and 3, were driv- 
ing henoe in a hv(gy. 1 bey were suddenly 
attacked by Ehoja rnffisns, disguised, as 
pindbis. One of them seized the reins. 


another struck defendant No. 1 with a hat- 
chet. Defendant No 1 received wounds on 
bis forehead, on his right band, and on 
bis arm. As a result of one of the 
wounds, he received, he baa permanently 
lost the sight of bis right eye. During the 
cowardly attack, defendant's eldest son hit 
one of the assailants on the face with the 
carriage whip. Defendant was driven to 
hospital. In consequence of telephone 
message received by Head Oonatable Muh- 
ammad Shah from Dr, Kbialdas that defen- 
dant No. 1 was lying dangerously ill. In- 
spector Arthur went to the Oivil Hospital, 
about 9 p. M. and recorded the statement 
of defendant No. 1 who waa in great pain. 
Defendant No. 1 said he bad been set upon 
by three men who were Khojas near Banias 
crossing. He was struck by one of them 
named Meberali with an axe. Meherali 
was theonly person he identified. So far as 
he could remember the other two did not 
strike him. The Head Oonatable record- 
ed the statement of defendants Nos 2 and 
3. Defendant No. 2 said that as they were 
driving along Soldier Bazaar Hoad, they 
saw three men near the house of Malik 
Sahib on the right hand aide and one man 
on the left hand side. The man on his 
side seized the reins, one of the men on 
the side of his father struck his father 
blows with a hatchet. He could not 
identify the men as they bad covered their 
faces. His younger brother Sharif, defend- 
ant No. 3, said bis statement was the same. 
On the following morning Habib and Sharif 
were called to the Police Station and their 
statements were verified by Inepeotor 
Arthur. They eaid the same thing. Bet- 
ween 26tb October and 30th October Sub- 
Inspector Sunderdas was in charge of the 
inveatigation. 

The Police bad discovered Sindbi’s 
clothing lying at a distance of about 4UU 
yards from the scene of the offence. So 
enquiries were made from cloth mer- 
chants whether they had sold them to 
anyone. Nothing resulted from this 
clue, but on hie return the Snb- Inspector 
met a Makrani named Eadirbuz who in- 
formed him that one Elias had told him 
that he bad seen the incident. Elias was 
questioned on 28th October. Be did not 
confirm the etatement of Eadirbuz, but 
he gave to the Police the namee of Qul 
Muhammad and All Muhammad. Qul 
Muhammad, on leing queationed said he 
saw the plaintiff and Meherali beating 
defendant. No. 1. Ali Muhammad eaid the 
plaintiff Fakir Muhammad wae one of the 
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awailante; he did not know the names of 
the others. The Sab Inspector was aware 
of the fact, that defendant No. 1 bad made 
s statement to Inspector Arthur on the 
night of the offence, stating that he had 
only identified Meherali. He stated in 
evidence that he wished to know whether 
defendant No, 1 would corroborate the story 
of Qul Mohammad and Ali Muhammad, 
so he went to the hospital at 2*30 p. m. 
on 2ltth October and defendant No. i 
was again questioned. On this occasion 
the defendant No. 1 implicated the plaint- 
iff and Rajoo as well as Meherali. On 16th 
November, iy2tf, the papers were sent by 
the Police to the Public Prosecutor for 
opinion. His opinion was received on 25th 
November and on 3rd December, 1929, the 
A. 8. P. gave orders to prosecute. The 
plaintiff was arrested. The three defend- 
ants gave evidence at the trial that plaint- 
iff was one of the assailants. The plaintiff 
was discharged. 

The decision of the Magistrate discharg- 
ing the accused, considered by itself, is 
not evidence against the defendants of the 
groundlessness of the prosecution; see Bahoo 
Guneeh Duit Singh v [Mugneeram Chowdhary 
(1). On the other hand the obligation is 
not imposed on the plaintiff to prove 
affirmatively that he was innocent: Balbhad~ 
dar Singh v. Badri Sah (2). 

It is open to me to adopt the reasons 
set forth in the judgment of this court, 
on its appellate side, in the criminal re- 
vision application of Meherali Lalji, see 
Ex. 9 , to the extent that they are applicable 
to the evidence in this case 

For the reasons so clearly set forth in 
that judgment, I am of opinion that it is 
established that defendant No. 1 and his 
sons, defendants Nos. 2 and 3, failed to 
identify any of the assailants on the night 
of 25th October. It was a dark night; 
there was no moon; the street light was 
at a considerable distance; there were only 
two candles in the carriage lamps, the 
Khoja assailants were disguised as Sindhis 
and were wearing “ajraks.” Had any of 
the assailants been identified bis name 
would been mentioned, while the party 
were driving to hospital, and the boys 
would have mentioned his name to the 
Police. 

(1) 11 Be«». L. R.321: 17 W. K. 283 (P. 0.). 

(2) 95 Ind. Ca8.329; A. I. K. 1926 P. O. 46; 1 Luck 
215; 29 O. 0. 163; 24 A. L. J. 453; 3 O. W. N. 499; 43 
0. L,J.521;28Boin.L. K. 921; (1926) 11. W. N.482; 
61 M. L. J. 42; 30 0. W. N. 866; 7 P. L. T. 591 

(P. O.). 
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Defendant No. 1, who alleged that he 
had identified Meherali, clearly told Inspec- 
tor Arthur, that he had failed to identify 
any one else, and he explained the reason 
why. The evidence shows that he was 
specifically questioned on the point. It 
was suggested, that defendant No 1 was 
incapable, owing to the injuries which he 
had received, of giving a correct statement 
to the Inspector. I am of opinion that 
this suggestion is incorrect The state- 
ment of defendant No. I to Mr. Arthur 
(Ex. 5), except as regards his alleged 
identification of Meherali, was in my 
opinion substantially a true statement. 
And the same applies to the statements 
made by defendants Noe. 2 and 3 to the 
Head Constable on 25th October and to 
Inspector Arthur on 26th October. 

I also agree with the view expressed in 
the judgment to which I have referred 
that the three assailants were probably 
persons who objected to the reforming 
activity of defendant No. 1. 

The evidence shows that there are two 
parties in the community. The orthodox 
party are followers of His Highness the 
Agha Khan. Plaintiff belongs to this 
party and his father is a prominent member 
of it, for he is a member of the Council 
of the Khoja community. Defendant No. 1 
belongs to the party of reform. Before 
the date of the cowardly attack on him, he 
was ex-communicated, on the complaint 
of one Mulji Qhulam Ali, because of his 
views and because he filed a suit against 
His Highness and against the Council of 
the Khoja community. Bo high did feeling 
run against reformers, that when the father 
of defendant No 1 died, members of the 
orthodox party actually objected to defend- 
ant No. 1 accompanying hie father’s body 
to the burial ground, and put down the 
corpse on the road. The matter was not 
settled until defendant No. I agreed to 
accompany the body only as far as the burial 
ground, and then return without entering 
the burial ground. The evidence does not 
appear to establish enmity on the part of 
defendant No, 1 against plaintiff’s family. 
The fact that he filed a suit ten years ago 
against the plaintiff’s father, for a trifling 
amount viz., Rs. 20 or so, would not give 
cause, to defendant No. I to feel 
enmity. An attempt was made by plaint- 
iff to prove that defendant No. 1 was ex- 
communicated on the complaint of plaint- 
ift’s father, but this is not established* 
On the contrary Ex. 23 shows the com- 
plaint was made by Mulji Ohulam Ali 
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Phere is nothing to show that plaintiff 
)r his father joined in the objection to 
lefendant No. 1 carrying the corpse of hie 
lather. Even if it is true, as plaintiff 
dleges, that be went to call the Police, 
;hi8 would not give cause for enmity to 
lefendant No, 1. He was doing nothing 
vrong. It was in bis interest, that the 
Police should come, in order that fighting 
md bloodshed might be averted. 

Why then defendant No, 1 in the eubse- 
juent statement be made to the Sub In - 
ipector on 29th October and in bis 
ividence in the Magistrate's Oourt impli- 
sate the plaintiff ? I think the answer 
is to be found in the fact, that defend- 
int No. 1 believed that the assailants were 
members of the orthodox party. Plaint- 
iff is the son of a prominent member of 
;hat party; there was also the fact that 
lefendant’s son bad hit one of the 
issailants in the face with the carriage 
vhip and plaintiff was seen in these days 
oing about with a mark on bis face. 
ub-Inepector Sunderdas noticed the 
nark but he did not question plaintiff 
ibout it, fearing to rouse his suspicion. 

My conclusions, therefore, on the evi- 
ienceare as follows: Defendant No. 1 did not 
let the law in motion against the plaintiff 
nor did bis sons. The Police investi- 
B^ation was due to the telephonic message 
sent by Dr Ehialdas. When questioned by 
Inspector Arthur in hospital on 25th Octo- 
ber defendant No. 1 madea substantially true 
statement, except as regards the alleged 
identification of Meherali. Defendant No. 2 
and defendant No. 3 also told a true story to 
the Head Oonstable on the 25th and to 
Inspector Arthur on 26th October. None 
of the defendants implicated the plaint- 
iff. Had the case rested there, no action 
would have been taken against the plaint- 
iff, but in the course of their investi- 

f ation the Police obtained from one 

llias the name of Qul Mahomed and 
Ali Mahomed. The persons alleged they 
witnessed the occurrence and both of 
them implicated the plaintiff. Tne plaint- 
iff had been seen to bear a mark on his 
face and the Police were informed that 
defendant's elder son had struck one of 
the assailants on the face with the car- 
riage whip, in a further statement made 
by defendant No. 1 to Sub- Inspector Sunder 
das on 29th October and in the evidence 
given by defendants Nos, 2 and 3 in court 
they implicated the plaintiff. The state- 
ment of defendant No. 1 to Sub-inspector 
Sunderdas and the evidence given by 
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defendants in court to the effect that 
they had actually identified plaintiff as 
one of the assailants was in my opinion 
false. The false statement and the false 
evidence however was not in my opinion 
given in consequence of malice. I am 
of opinion that defendants believed that 
their relative the plaintiff was one of the 
assailants. 

The facts established appear to ine to 
come short of the fact, which a plaintiff 
has to prove, to entitle him to damages for 
malicious prosecution. It cannot be said 
in the present case as in Gaya Prasad 
Tewari v. Bhagat Singh (3) that defendants 
were directly responsible for any charge at 
all being made against the plaintiff. It 
cannot be said as in that case that they 
took the principal part in the conduct 
of the case. Again the facte in this suit 
are distinguishable from those in Bal- 
bhaddar Singh v. Badri Sah (2) inas- 
much 88 it was not the information given 
by the defendants to the Police, which 
naturally led to the prosecution of the 
plaintiff. From the Police point of view the 
evidence available from defendants Nos. 1, 

2 and 3 against the plaintiff was at the 
beet weak corroborative evidence con- 
tradicted by their prior statements to the 
Police. The evidence of defendant No. 1 
was liable to be contradicted by hie own 
allegaticne in what an appellate Bench of 
this court has held to be a first informa- 
tion. The evidence of all the defendants 
besides was liable to be contradicted, if 
the accused or their Pleader were vigilant 
enough to exercise their right under the 
Oriminal Procedure Code of requesting 
the cjurt to read the statements made 
by the defendants to the Police and to 
supply the defence with a copy of them. 
The evidence of Sub-Inspector Sunderdas 
itself shows that he regarded the informa- 
tion, at best, as corroborative. Knowing 
the prior statement of defendant No. 1 he 
went to hospital on 29th October after 
having received information from Qul 
Mahomed and Ali Mahomed, to see whe- 
ther defendant No. 1 would corroborate the 
witnesses. In addition to the above facts 
there was in my opinion an absence of 
malice on the part of defendants and malice 
is a necessary ingredient: see Abdul Shakur 
V. Lipton & Co (4). 

No evidence was given as regards the al- 
leged subsequent statements of defendants 

(3) 30 A. 525; 35 I. A, 189; 3 A. L. J. 456 fP. O.). 

t4)72 Ind. Oas. 411; A.l. R. 1924 Uh. 1;6 Lah.L. 



1932 VAXIB ItVHAMtf A» V. 

Kos. 2 and 3 to the Polioe. On behalf of 
the plaintiff the court was aeked to draw 
an inference from the written statement 
that these defendants falsely implicated 
the plaintiff. The written statement how- 
ever is not clear on the point. There is a 
denial of para. 1 and the use of the words 
“if any” appears to me to negative the sug- 
gestion that defendants admitted that they 
made the statement imputed implicating 
plaintifi. So far as their evidence is con- 
cerned, it is settled law that witnesses can- 
not be sued for damages in respect of evi- 
dence given by them in a judicial proceed- 
ing: see Baboo Gunneeh Dutt Singh v. Mag 
neeram Chowdhry (1). 

As regards issue No. 1 there appears to me 
no force in the plea of misjoinder. The 
defendants were together at the time of the 
assault, they all failed to implicate plaintiff 
when first questioned and they implicated 
him subsequently. My finding is in the ne- 
gative. 

With regard to Issue No. 2, the Grown is 
not a necessary party in a suit for malicious 
prosecution, My finding is in the negative. 

My finding on issue No. 3 is that the in- 
formation given by defendant No. 1 on 29th 
October and the evidence given by defend- 
ants implicating plaintiff was false and 
without reasonable and probable cause but 
not malicious. It is not the cate of dff-*nd- 
ant No. 1 that he made a complaint to Sub- 
Inspector Snnderdas against plaintifi be- 
lieving the information given by Qul Mu- 
hammad and Ali Muhammad and iciluenc- 
ed by the fact that the surrounding ci cum- 
stances indicated that membersof the ortho- 
dox party had been the assailants and by 
the further fact that plaintiff had a mark 
on his face. This is not the defence. Both 
Sub-Inspector Sunderdas and defendant 
No. 1 deny that defendant No. 1 was inform- 
ed of the statements of Qulam Muhammad 
and Ali Muhammad before his father’s 
statement was recorded. 

For the reasons which 1 have already set 
forth, my finding on issue No. 4 is in the 
negative. 

Issue No. 5 does not arise, but in case my 
findings on the other issues are wrong, my 
finding on issue No. 5 is as follows: 

Plaintiff undoubtedly suffered damage. 
He had to engage a Pleader to defend him. 
He is entitled to legitimate expenses in- 
curred in defending himself: see Krishna 
V. Corporation of Calcutta (5). The alleged 
offence with which he was charged is punish- 
able with seven years’ rigorous imprison- 

(5) 310, 406:8 0,W, N. 32». 
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ment. The claim for Be. 50 for the fees of 
Mr. Tbadani is not pressed. The claim of 
Re. 1,000 for the fees of Mr. Partabrai and 
of Rs. 50 or Re. 60 for gharry hire and co- 
pies appear to me excessive. 

In G N. Gajapati v. Naraaing (6) the 
High Court of Madras held that the expens- 
es of Oounsel did not constitute a proper 
element in damages in a suit for malioious 
prosecution. There was no necessity in 
the present suit for plaintiff to engage a 
Pleader whose fee was Rs. 1,000. I am of 
opinion that Rs. 250 as a Pleader’s fee and 
Rs. 25 for out of pocket expenses would be 
reasonable. As regards the alleged loss in 
the karkhana no books have been produced, 
and losses due to the prosecution are not in 
my opinion proved. Plaintiff’s case is that 
he spent Rs 3,000 on the business and 
after four years recovered only Rs. 650 when 
he was forced to sell donkeys in order to 
pay lawyer’s fees. The ordinary life of a 
cheap donkey however such as is required 
for plaintiff's business is only four or five 
years provided it is well fed. Spades, picx- 
axes, baskets, buckets and sieves are also 
subject to wear and tear. In addition to 
this there was no necessity for plaintiff in 
my opinion to spend Rs. 1,160 on lawyers 
and sundry expenses There was no need 
for him, therefore, to have disposed of his 
donkeys and stock in the manner referred 
to by him. 

With regard to the item “less of earnings” 
the evidence shows that there were 10 or 12 
hesrings of the suit. In addition to this 
there would be the time spent in instruct- 
ing his Ph ader and a criminal prosecution 
is not conducive to the prosperous conduct 
of businets On the other hand the evi- 
derce shows that it was not the time of the 
year when there was much business 

A sum of Rs 150 would in my opinion be 
a reasonable amount to allow for loss of 
earnings. Plaintiff does not press bis claim 
for the cost of medical attendance for his 
mother. He has claimed Rs. l,(J00for pain 
of mind and reputation. The court in a 
suit for damages for malicious prosecution 
can take into consideration not only the in- 
jury to the reputation of the plaintiff but 
also the danger to liberty. The offence, the 
subject of the charge, was punishable with 
seven years’ rigorous imprisonment. The 
claim of Rs. 1 ,000 in the circumstances does 
not appear unreasonable. The total damag- 
es, therefore, had the the plaintiff establish- 
ed the ingredients necessary to entitle him 

(6)6 M. H..O.B.85. 
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to damages for malicioas proseoution would 
in my opinion be Rs. 1,425. 

With regard to issue No 6 my finding is 
in the negative. Defendants Nos. 2 and 3 
made an ambiguous and evasive reply in 
the written statement. The claim was not 
in my opinion false and vexatious. All the 
defendants in my opinion gave false evi' 
dence against plaintiff and defendant No, 1 
in his statement on 29th October falsely 
implicated him. I dismiss the suit but in 
view of the conduct of the defendants, I 
make no order as to costs, 

A. Suit diimissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Application No. 113 
of 1J*29. 

October l5, 1931. 

MtLHB, J. 0. andRopohind, a. J. 0. 

Firm of KBEMOHAND RAMDA8- 
Applioants 
versus 

OOMMI88IONER of INCOME-TAX— 
Opponbnt. 

InconU’Tax Act {XI of 19!!), t. 66(S)—Refusalto 
State case on the ground that applisation is time-barred 
— High Court's power to order reference — Specific Re- 
lief Act (I of 1877), e. 1,5. 

The p ower of the High Oourt under s. 66 (3), In- 
•omo-Tax Act, to require the Oommiasioner to state a 
case is limited to a case of refusal on the ground of no 
question of law arising; the section cannot be constru- 
ed as covering a refusal on some other grounds, such 
as that the application was barred by limitation. 
In re Madhavdas Jethabhai (2), followed. 
Kumar Sarat Kumar Roy v. Commissioner of Income'- 
Tax (1), referred to. [p. 763, col. 1.] 

[The serious inconvenience and failure of justice 
which is likely to arise in consequence of the powers 
under s. 45, Specific Relief Act, not being conferred 
upon the Judicial Commissioner’s Oourt of Sind point- 
•d out], 

Mr, Kimatrai Bhojraj, for the Applicants. 

Mr. C. Me Loboy for the Opponent. 

Rupehand, A, J. C.— This application 
purports to be an application under s. 66, 
cl. (3). Income-Tax Act, and is made under 
the following circumstances. 

The applicant assessee received a letter 
by post on 9th November, 1928, intimating 
to him that an adverse order had been passed 
against him by the appellate Officer of In- 
come-tax; that order was dated 7th Novem- 
ber, i928, and the intimation was issued 
from the Income Tax Officer on the follow- 
ing day. He made an application for a 
copy of the order on 22Qd November, and 
received the copy on lOth Decedber. He 
then made an application to the Oommis- 


sioner of Income-Tax for a reference to this 
Court under s 66 (2) and made the neces- 
sary deposit. The Oimmiesioner rejected 
his application on luc ground that it was 
made on 9ch December, more than a month 
after the date on which the appellate order 
was passed and that it was, therefore, oat of 
time. The assessee has now come to us 
with a prayer that the Oommissioner be 
ordered to refer to us for our decision the 
questions of law arising out of the appellate 
order. 

The application is opposed inter alia on 
the ground that it does not fall within the 
purview of cl, (3), s. 66, as that clause is 
limited in its scope to a refusal by the 
Oommissioner to state the case on the only 
ground that no question of law arises out 
of the appellate order complained against. 

Section 66 (2) of the Act was amended 
by Act I of 1930. It now provides for an 
application by the assessee to the Oommis- 
sioner for a reference being made “within 
60 days” of the date on which he is served 
“with notice'’ of the order complained 
against. Prior to the amendment the clause 
provided for a period of one month from 
“the passing of" the order complained 
against. 

It is not seriously disputed that even ac- 
cording to that clause prior to its amend- 
ment the applicant's petition to the Oom- 
missioner was within time, as the period of 
one month should have been computed from 
the date of which intimation reached the 
assefsee and not from the date when the 
order was signed, and that exemption for 
the period occupied by the assessee in 
obtaining a copy of the order should also 
have been allowed to him in view of the 
provisions of s. 29, Limitation Act. But it 
is suggested that cl. (2) had not received a 
judicial interpretation at the date of the 
order passed by the Oommissioner and that 
he had made a bona fide error in holding 
that the application was barred by limita- 
tion; and it is urged that although the 
order passed by the Oocumissioner was 
wrong, we have no jurisdiction to review 
it or to compel a reference under the powers 
vested in us by cl. (3) of that section. 

In the course of argument, a question was 
put to the learned Government Pleader 
whether in the event of the assessee with- 
drawing the present petition, the Oommis- 
sioner would review hie previous order 
and refer to us such questions in the ap- 
pellate order as are questions of law, but 
he has intimated to us that the Oommis- 
sioner would not be prepared to do so and 
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wants a ruling on the preliminary objection 
raised by him. 

Howerer much I may be in sympathy 
with the applicant, I am afraid, I must 
decide this objection in favour of the Oom- 
missioner. 

The point now in issue was first raised in 
Kumar Sarat Kumar Roy v. Commissioner 
of Income-Tax (t) but was left undecided. 

This point again came up for decision 
before the Bombay High Court in In re 
Madhavdas Jethabhai (2). In that case their 
Lordships refused to entertain an applica- 
tion of this nature under s. 66 (3) and 
said: 

“It seems to us impossible to construe sub-s. 3 in 
a way that would be directly contradictory to its ex- 
press terms. The Legislature having chosen to limit 
Bub-8. (3) to a case of refusal on the ground of any 
question of law arising, it would obviously be beyond 
our province to construe that section as covering a 
refusal on some other grounds, especially as another 
remedy is open to the applicant under s. 45, Specific 
Relief Act, as is shown, for instance, by the Privy 
Council case of Alcock Ashdown Co, v. Chitf Re- 
venue Authority f Bombay (3).“ 

It would, therefore, appear that eo far as 
the High Oourts specified in s. 45, Specific 
Relief Act, are concerned, an assessee may, 
in befitting cases, obtain relief under that 
section although not under s. 66 (3), Income 
Tax Act. This court is not one 
of the courts specified under that 
section, and in view of the ruling in Indian 
Life Insurance Co., Ltd. v. Commis- 
sioner of Income Tax (4), a person who is 
assessed to income-tax by an Income Tax 
Officer in Sind cannot even ask the Bombay 
High Court to help him under that section. 

The result, therefore, of our declining 
jurisdiction under s. 66 (3), Income Tax Act, 
in cases of this kind is that it might lead 
to injustice, the assessees in Sind being ap- 
parently left without a remedy. 

It is urged, and not without some force, 
that it could never have been the inten- 
tion of the Legislature to place assessees in 
this province in a less favourable position 
than those who are assessed by officers 
amenable to the jurisdiction of High Courts 
referred to in s. 45, Specific Relief Act, and 
to deprive them of their indubitable right 
to have questions of law arising out of 

(1) 96 Ind. Cm. 702; A. I. R. 1926 Cal. 998; 21. T. 
0. 279. 

(2) 113 Ind. Oas. 619; A. I. R. 1928 Bom. 434; SO 
Bom. L. R 1114. 

(3) 75 Ind. Cas. 392; A. I.R. 192.3 P. 0. 138; 50 I. A. 
227; 74 B. 742; 25 Bom. L, R. 620:21 A. L.J. 689; 
(1923) M. W. N. 557; 33 M. L. T. 267; 45 M. L. J. 592; 
18 L. W. 918; 39 0. L. J. 302; 28 0. W. N. 762 (P. 0.) 

(41 ISO Ind. Caa. 598; A. I. R. 1931 Bom. 150; 33 
Bom. L. R. 31: lad. Bnl 1931 Bom. 273. 
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orders of appellate officers of income-tax 
decided by a Court of Law merely and 
solely because the Commissioner refuses 
to state a case on certain fanciful and 
unfounded grounds. But my difficulty is 
that the clause in question is not capable 
of being extended so as to confer j uris- 
diction in matters other than those 
mentioned therein. It purports to confer 
summary jurisdiction in certain matters and 
in no others. It follows, therefore, that 
such summary jurisdiction cannot be 
extended to other matters. The clause 
does not purport to deal with the ordinary 
jurisdiction of the courts and if in the 
exercise of its ordinary jurisdiction this 
cjLtt ::::nDot grant relief to an assessee 
resulting in inequity or injustice, it is 
for the Legislature to remedy the same 
either by extending the provisions of s. 
45, Specific R-Iitf Act, to this Court or 
by amending the provisions of s. 66 (I), 
locme Tax Act. Our functions are jus 
dicere and not jus dare, and it is not 
within oar competence either to reform 
the clause according to the supposed in- 
tention of the Legislature or to make the 
law reasonable. 

In another case, I had occasion to draw 
attention to the serious inconvenience 
and failure of justice which is likely to 
arise in consequence of the powers under 
8. 45, Specific Relief Act, not being 
conferred upon this Court, which is the 
highest Court of Justice in this province, 
There is no apparent reason why no 
court in or outside Sind should be 
vested with jurisdiction to compel public 
officers and public bodies in 
Sind to perform their duties, and I can 
only express a hope that this want of 
jurisdiction will be cured at an early 
date. As cl. (3) does not vest jurisdiction in 
us to deal with the present application, 
I have no other option but to dismiss it, but 
under the circumstances I would make no 
order as to costs. 

Milne, J. C. —.It is not contended be- 
fore us that the application was time- 
barred as held by the Commissioner. It 
follows that the assessee has been de- 
prived of the remedy to which by law 
he is entitled. 

One would have expected the Income 
Tax Authorities in view of their mistake 
to allow the applicant his remedy. That 
would have been a fair and straightfor- 
ward course But the position taken by 
the authorities is that on purely technicid 
grounds they cannot be compelled to 
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render to the applicant the jnstioe which 
is his due. 

The question then is whether we can 
direct the Income Tax Oommissioner that the 
application not being time barred a case 
should be stated thereon if the application 
involves any point of law. I agree with my 
learned brother Rupchand that we cannot 
do so. But I still hope that the Income-tax 
Authorities will take a reasonable view 
of the situation and consider the applic- 
ant’s claim on the merits. 

A. Order aaeordingly. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT, 

Divorce Petition No. 4 of 1930. 

October 5, 193 1. 

Milnb, J. 0. 

GLADYS BOURKE— Pbtitionbb 
versus 

RICHARD EDMUND BOURKE— 
Rbspondbnt. 

Divorce Act {IV of 1849), es. H, 16— Petition by 
wife for divorce— Wife guilty of adultery— Granting 
of divorce— Adultery caused by husband's cruelty — 
Discretion of Court. 

In dealing with divorce cases where it is found 
that the woman has been guilty of adultery and 
that her adultery has resulted from the husband's 
conduct towards her, the court should make allowance 
in treating her case with leniency. Where the 
hnsband deserted his wife without making any 
provision for her maintenance and the wife who was 
living in her father’s house after her desertion by 
the husband cohabited with a person living as a 
guest in the father’s house: 

Held, that as the conduct of the husband in deserting 
his wife and making no provision for her, conduced 
greatly to the wife’s adultery it was a fit case in 
which the court should exercise its discretion by 
granting to the wife a decree nisi under the provisions 
of s. 14 of the Divorce Act. Pretty v. Pretty (5), relied 
on. Wyke v. Wyke (1), John v. Uary Anne (2), Burdon 
▼. Burdon (4), Wilson De Rose v. Wilson De Rose (6), 
referred to. [p.765, coL2; p. 766, col. 1,] 

Mr. Khemehand Oopaldas, for th« Peti- 
tiouer. 

Judgmont.— This is a petitiou for 
divorce by one Mrs Gladys Bourke, Ohris- 
tian, resident of Karachi, against Richard 
Edmund Bourke, Anglo Indian Christian, 
formerly employed in Telegraph Depart- 
ment in Karachi, and now residing at May- 
myo, Burma. The parties married on i5th 
September, I U 1 2, and there were five children 
by the marriage. The parties were Ohristi- 
ans by religion, and were domiciled in 
British India. The grounds alleged are 
cruelty and adultery. , 

The marriage certificate produced proves 
the alleged marriage and shows that the 


parties were domiciled in British India. 
The evidence on record shows that the 
parties were and are domiciled in British 
India, The respondent is now residing in 
Maymyo (Burma) and the summons in this 
matter was served on him there. The 
respondent has not appeared .though duly 
served and the petitioner has filed affidavits 
in proof of her case. 

F. J. Bernard, an employee in the Govern- 
ment Telegraph Office, in receipt of Rs. 326 a 
month, gives evidence of admissions by the 
respondent of misconduct with prostitutes 
and of cruelty by respondent to the peti- 
tioner. Respondent once followed the 
petitioner into the house of the witness who 
lived near them, picked up a curry stone 
and would have hit her ha 1 the witness not 
intervened. On another occasien respond- 
ent chased the petitioner to the witness’ 
house with a bread knife in his hand and 
the witness had to prevent him from in- 
juring her. Witness had seen respondent 
knocking at the door of the house occupied 
by Dondhin in the servants’ quarters; 
Dondhin was a servant of the petitioner 
and respondent with whom it is alleged 
respondent committed adultery. 

D, O’Donnel is also employed in the 
Government Telegraph Office; he came to 
live with the petitioner and her father in 
1973 after her husband had deserte i her; 
he was their paying guest He made ad- 
vances to the petitioner which she resisted 
for about 12 month? ; thereafter he used 
to cohabit with the petitioner unknown to 
her father but when her father came to 
know about this he left them in anger. 
Since then th:) petitioner has been living 
witn him and he has had a second child by 
her; he is willing to marry the petitioner if 
Bie is granted dissolution of marriage. 

P. Hanighan is the father of the peti- 
tioner He gives evidence of respondent’s 
cruelty to the petitioner. Respondent 
struck the petitioner with a lighted lamp: 
when the respondent deserted his wife, the 
petitioner came to stay with the witness but 
as he could not maintain her, he had to 
take O'Donnel as a paying guest. About 
20 months thereafter he became aware 
of the petitioner’s pregnancy and left them. 
About a year before the witness gave his 
evidence he obtained definite evidence that 
the respondent had been in the habit of 
committing adultery with prostitutes. He 
got this evidence from one Oritchell. 

The petitioner has given evidence of 
cruelty of the respohdent; she suspected 
him of adultery with the servant Dondhin 
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but she had no actual proof of it. She 
mentions the incidents of cruelty mentioned 
by the other witneeees. Her husband de* 
serted her in 1923 without leaving any 
particulars of his whereabouts. Sbe did 
not make the application before as she was 
ignorant of the law of divorce and had no 
means to take the proceedings 

T. P. Oritchell a clerk in the office of 
Messrs. Ralli Bros., was a companion of 
tbs respondent. They used to visit houses 
of prostitutes together; respondent frequ- 
ently committed adultery in those houses. 
He gives evidence that the respondent ad- 
mitted to him that he was on intimate 
terms with a young Ayah who was his 
servant. 

There is sufficient evidence then to prove 
cruelty and adultery. Two queetums, 
however, remain to be considered. The 
first is the question of the delay in present- 
ing this petition. But it appears that it is 
only recently that the petitioner had su ’ - 
ciently definite information to prove ad- 
ultery. In the circumstances then the 
delay may be excused. 

The more serious question is the admitted 
adultery of the petitioner. Under proviso 
1, B. 14, Divorce Act, the court is not bound 
to pronounce a decree nisi when it finds 
that the petitioner has during the marriage 
been guilty of adultery. It was held in 
Wyke V. Wyke (1), that the court must find 
as a fact that the petitioner’s misconduct 
was ca' sed driectly by the matrimonial 
offence cr offences of the respondent and in 
John V. Mary Anne (2) that there must be 
special circumstances attending the com- 
mission of adultery to justify the exercise 
of the court's discretion. In Constantinidi 
V. Constantinidi ^3) the respondent com- 
mitted adultery with a prostitute after his 
wife had left him with the co respondent .* 
it was held that he was entitled to a decree 
nisi. In Burdon v. Burdon (4) the court 
granted a divorce to a wife guilty of ad- 
ultery; it was held that the adultery had 
been conduced to by tbe cruelty, threats 
and misconduct of her husband. 

The petitioner relies in particular or the 
case of Pretty V. Pretty {5) and Wilson De 
Rozt V. Wilson De Reze (6). In the latter 
P. 149; 73 L. J. P. 38; 90 L. T. 172; 20 T. 

i 2) 8 fi £[ 0 R 48 

3) (1905) P. 253; 74 L. J, P. 122; 93 L. T. 651; 54 W. 
R.121; 21 T L.R.651. 

(4) (1901) P. 52; 69 L. J. P. 118. 

(5) (1911) P. 83; 80 L. J. P. 19; 104 L. T. 79; 27 T. 
li. K. 169. 

(6) 129 lad. Oas. 426; A. I. R. 1930 Oal 729; 57 0. 
Ml; hid. B«L (1938) Oal 808. 
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case the respondent treated his wife with 
great brutality and subsequently deserted 
her without making any provision for her 
maintenance or that of the surviving child 
of the marriage, and thereafter frequently 
visited brothels; the wife driven desperate 
by want, to maintain herself and her 
children, adopted the life of a prostitute 
and, having saved some money, gave up 
the said mode of livelihood, and then filed 
a petition for dissolution of her marriage: 
in the pleading as well as at the trial she 
did not conceal anything from the court; 
it was held that this was a fit case in which 
the court should exercise its discretion. 

In the present case the petitioner was 
not a prostitute from want. In the case 
above quoted tbe petitioner had adopted 
the life of a prostitute only for such period 
as was necessary for her to raise tbe funds 
to institute divorce proceedings, la Pretty 
V. Pretty (5) it was held that the conduct 
of tbe husband had conduced to bis wife's 
subsequent adultery; the court exercised its 
discretion in favour of the wife and allowed 
the decree to be made absolute notwith- 
standing tbe fact that at the time of the 
petition tbe petitioner bad said nothing 
about her adultery a d desertion. I quote 
a passage from the judgment : 

“Some people think they must treat men and women 
on the same footing. But this court has not taken, 
and I hope will never take, that view. 1 trust that 
in dealing with these cases it will ever 
be remembered that the woman is the weaker 
vessel; that her habits of thought and 
feminine weaknesse are different from these of the 
man ; and that what may perhaps be excusable 
in the case of the woman would not be excusable 
in the case of men. Where you ffnd that the 
woman has been guilty of adultery and that her 
adultery has resulted from her husband's conduct 
towards her, this court does and I hope always 
will make allowance in treating her error with 
leniency.” 

The oouduct of the husband in the case 
of Burdon v. Burdsn (4) quoted above was 
perhaps more objectionable than the 
conduct of the husband in the present case. 
But bearing the above quotation in mind 
I must hold that the conduct of the 
husband in desering his wife and making 
no provision for her did conduce greatly 
to the petitioner’s adultery. Tbe petitioner 
lived in tbe same house with a person who 
bad been taken in as a paying guest. 
She was more exposed on that account to 
temptation and for that her husband was 
directly responsible. He deprived her of 
bis support and countenance and left her 
in an exceedingly difficult position. It is 
true that after her father left the house 
she continued her adulterouB association 
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with the man O'DonQel, but she had then 
no choice; she had to maintain herself 
in some way and the continuance of the 
adulterous association was perhaps a less 
voluntary act than its original inception. 
I am, therefore, of the opinion that this is 
a case in which the court should exercise 
its discretion and subject to confirmation 
by the High Court grant a decree nisi 
under the provisions of s. 14, Divorce Act. 

A, Decree granted. 


81ND JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision Application No. 5 
of 1931. 

August 31, 1931. 

Milnb, J C. 

JETHAl AL LALOHAND— Applioamt 

VCTSU8 

EMPEKOR — Opponent. 

Criminal Proudure Code (Act V of 1898), 8, 195 (1) 

— Penal Code (Act XLV of I860}, j. Jt77~A — Pro- 
Hcution under a 1^7 7 -A— -Necessity of aanction. 

The provisions of s. 477-A, Penal Oode, are not 
covered by the provisions of s. 195 (1) (c), Criminal 
Procedure Oode, consequently, no sanction is required 
for institution of. a prosecution under s. 477-A with 
regard to a document produced in Court. Teni Shah 
V. Bolahi Shah (1), not applied, [n. 767, cols. 1 A 2.] 

Oriminal Revision Application for revision 
of an order of the Special First Glass Magis- 
trate, Karachi. 

Mr. Motiram Idanmal^ for the Applicant. 

Mr. Taraohand Khimandas, for the 
Opponent. 

Mr. C. M. L^bo, Public Prosecutor, for 
the Grown. 

MilnOi J. C —The complaint in this 
case was lodged against the accused under 
B8 465 and 477-A, Indian Penal Oode. 
Process was issued under 8.47 /-A. It was 
alleged that accused was first a servant and 
subsequently became a partner of the 
complainant. It was accused’s duty to 
write up the books of account. In Sambat 
1985 accused was asked to complete the 
books. But instead of doing so he left the 
partnership. The complaint against him is 
that he falsified an entry in the firm’s books 
relating to a deposit made by himself on 
the 13th of Akhar 1V85, so as to make it 
appear that the deposit was made in the 
name of his brother-in-law Udernomal. 
The firm had suffered losses and if the 
deposit remained in the name of the 
accused he would not have been able to 
recover the money. The allegatiop is that 
he falsified the books to show that the 
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deposit was made by his brother-in-law. 
His brother-in-law Udernomal sued the firm 
and recovered this deposit in addition to 
another deposit made by him. The accused 
was discharged by the learned Special First 
Class Magistrate, Karachi, and the com- 
plainant has now come to this Court in 
revision. 

The complaint is based on three entries 
Exs. 2*B, 1-G and 1-D in the complainant’s 
books relating to the deposits made by 
the accused, on the 13th of Akhar, The 
entry Ex. :?-B is made in the yadasht 
which does not appear to be a regular 
account book but simply a note book kept 
of entries to be made in the katcha 
rokar. The entry in the yadasht shows 
that the deposit of Rs. 200 was made 
by accused and so does the entry in the 
katcha rokar Ex. 1-0 and in the pacca 
rokar Ex. 1-D. The entry in Ex. 1-D was 
however subsequently written over; the 
name of Udernomal being written 
over. This is a transaction which obviously 
requires explanation. The deposit which was 
originally shown as having been made by 
the accused was subsequently shown in the 
pacca rokar as a deposit made by 
Udernomal. The accused admits that he 
made this correction and the explanation 
given by him is that the deposit was 
really made by Udernomal — that com- 
plainant’s brother Hemandas told him that 
Udernomal had asked for the amount and 
Hemandas had written to him promising 
to pay the amount; that when payment was 
made Udernomal said that the chit had been 
lost and the accused accordingly made the 
change at Hemandas’ request so that 
Udernomal should not claim the amount 
a second time. But it would have been a 
simple matter for Hemandas to have taken 
a receipt from Udernomal clearly stating 
the facts of the transaction when the 
re-payment was made so that there could 
have been no possibility of Udernomars 
producing the letter in support of a claim 
for any re-payment a second time. No 
reasonable ground has been urged why 
this simple ordinary procedure should not 
have been followed instead of making the 
false entry in the complainant’s bookf 
the purpose of which has not even now been 
clearly explained. 

The learned Special First Glass 
Magistrate has held that the allegations 
now made were not made when Udernomal 
sued in the Small Gause Gourt for the 
return of both the deposits. Exhibit 1-F is 
the written statement of the defendant 
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(now complainant) in the Small Oauee 
Oouit auit. In para 3 he made 
allegations of bad faith against his partner 
Partabrai. He did not specifically allege 
the falsification of accounts — the subject of 
the present complaint. The finding in the 
Small Oauee Oourt suit was that both the 
deposits were made by Udernonaal. 
The learned Magistrate was of opinion 
that the court was precluded from trying 
the same question again. But even if 
complainant was lax in his conduct of the 
case in the Small Oauee Oourt, if as matter 
of fact there had been falsification of the 
accounts, it is still open to him to lodge a 
criminal complaint on the facts alleged. It 
may be a difiSculty in his case but he did 
not raise that contention in the civil 
proceedings. But so far as the present 
complaint is concerned, there are plain 
alterations in the complainant's books of 
account which the accused admits were 
made by him, which show that a certain 
deposit was first shown as made by the 
accused and the entry was subsequently 
altered to show the deposit was made by 
Udernomal, his brother in-law ; no 
reasonable explanation has been given why 
this change in the account was made and 
the accused should not have been discharged 
until the Magistrate bad had before Mm 
some satisfactory explanation of the change 
in the accounts. It may be noted that the 
explanation given by the accused in his 
statement to the Oourt was not put to the 
witness Hemandas ; it was the accused's case 
that the change was made under instructions 
from Hemandas. 

A further point has been taken that the 
sanction of the Small Cause Court is 
required for this prosecution. The Small 
Oauee Oourt suit was a suit against the 
firm in which, according to the complaint 
accused is a partner. Accused was examined 
as a witness in the case and produced the 
entries complained of. The opponent relies 
on Tent Shah vs. Bolahi Shah (1), in which 
it was held that s. 463, Indian Penal 
Code, referred to in s. 195 (1) (c) of 
the Oriminal Procedure Code covers forgery 
of the description for which a penalty is 
provided under s, 467 of the Indian 
Penal Oode Applicant contends in the 
first place that opponent was not a party 
to the suit : he was not served as a party ; 
nor did he appear as a party. But without 

S ting into this question I would hold that 
e provisions of s. 477- A are not covered 

(1) 5 Ind. Gu. S79; 14 0. W. JH. 479; 11 Or. L. J. 


by the provisions of s. 195 (1) (e). 
Section 195(1) (c) refers in the first place 
to offences punishable under s. 463 (forgery) 
and that would no doubt include the various 
cffdnc38 of which forgery was an element. 
The definition of forgery is given in s. 
463 and would cover the various sections 
in which the word forgery is used. But 
8. 477-A does not contain any reference 
to forgery. It contains its own definition 
of the offences enacted therein and the 
ruling Tent Shah v. Bolahi Shah (1) would 
therefore not apply. 

I hold therefore that the accused has 
given no reasonable explanation of the 
admittedly false entries in the complainant’s 
books which he admits have been made 
by him. I am of opinion that ke was 
improperly discharged and I therefore 
direct the District Magistrate by himself 
or by any Magistrate subordinate to him 
(I would suggest a Magistrate other than 
the Magistrate who has tried the case) 
to make further enquiry into complaint 
against the accused. 

N. K, A A . Application allowed. 


SINO JUDICIAL COMMIS- 
SIONER’S COURT, 

Oriminal Revision Application No. 87 
of 1931. 

September i4, 1931. 

MILNB, J. 0. AND RpPOHiND, A. J. 0. 

HASHIM M008A — Applicant 
versus 

Mbs. G. booth — Opponent. 

Criminal Procedure Code (Act V •/ 1898), s. gOt — 
Statement on oath oi complainant — Whether and 
when neceeaary — Complainant already examined under 
a. 200. 

A Magistrate is not bound to axamine the complain- 
ant on oath under s. 203, Oriminal Procedure Oode, 
when he has already been examined on oath under e. 
200, unless the Magistrate considers it desirable to do 
so. Where the witnesses examined on behalf of th< 
complainant have said nothing which requires any 
further explanation from the complainant, he need 
not be examined again under s. 203. In re Ninfappa 
(1), discussed. 

Applicatiou for revision of an order 
of the Additional City Magistrate, 
Karachi. 

Mr. P. K. Vaswani, for the Applicant. 

Mr. Ramchand J ethmal, for the Opponent. 

Mr. C M. Lobo, Public Prosecutor, 
for the Grown. 

Milne, J.C — This is a complaint filed 
under s. 420, Indian Penal Code, by the 
applicant against one Mrs. Booth who had 
purchased certain goods from the applicant 
The applicant held six promotes executed 
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by the accused. The accused had been 
pressing for a further loan of R?.4i0to 
which the applicant agreed provided that 
her husband joined in the execution of the 
pro-note for the entire amount of Ks. 1,3000 
including the previous advances. The 
accused agreed to this The complainant 
went to her house. The accused showed 
him a pro note which she said was signed by 
her husband and asked the complainant to 
hand over the previous pro-notes. The 
applicant insisted on the accused also 
signing the pro-note. He then delivered to 
the accused the six previous pro notes and 
paid her the sum of Rs. 400. The accused 
and her husband subsequently denied the 
execution of the pronote. They repeated 
their denial through their Pleaders when 
called upon by the applicant’s Pleader to pay 
the amount. 

The complainant was exjmined; he 
verified his complaint. A preliminary 
inquiry was held by the Magistrate who 
examined the complainant’s witnesses who 
did not give any evidence in support of 
the charge, and the complaint was dismissed 
under s. 203 as there was no evidence to 
prove that the accused had committed any 
criminal offence. 

The ground which the applicant has 
taken in this Court is one of law. It is his 
proposition that he should have been 
examined on oath under s. 203 in aidition 
to his examination under s. 200 before his 
complaint oould be dismissed. For this 
proposition he relies on the case of In re 
Ningappa (1). There Macleod, 0. J. refers 
to the Magistrate as being bound to 
examine the complainant under s. 203, but 
it appears from the judgment of Shah, J. 
that the complainant was not examined at 
all in that case. 

The complainant has been examined in 
this case, and it appears from the use of the 
words ”if any” in s. 203 that there is no 
necessity for the Magistrate to examine the 
complainant and on oath under that section 
unless he considers it desirable to do so. 

We therefore dismiss this application. 

Rupohand, A. J. G. — The learned 
Counsel has argued that the learned Magis- 
trate should not only have examined the 
complainant on oath at the time the com- 
plaint was presented by him as required 
by s. 200, but that he should have examined 
him further after he had recorded the 
eyidence of the witnesses cited by the 
complainant. In support of his argument 

(1) 81 Ind, Oas.608; 48 B. 360; 26 Bom. L. B. 183; A. 
I.R.lM4Bom.321;26 0r L,J. 960. 
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he has urged that the expression "State- 
ment on oath’’ in s. 203 is something 
different from the examination on oath of 
the complainant under s. 200 of the Code. 
He has however lost sight of the words "if 
any” in s. 203, Criminal Procedure Code. 

These words clearly show that there need 
not be any examination on oath by the 
complainant other than that provided by s. 
200 

In In re NingappaRayappa (l), the com- 
plaint bad been referred by the Magistrate 
to the Police for investigation, and it is not 
clear either from the Editorial note or from 
the judgment of the learned Chief Justice 
if the Magistrate had examined the com- 
plainant on oath as required by S.20U before 
he sent the papers to the Police for investiga- 
tion. It is true that the learned Chief 
Justice has said: 

“The Magistrate without examiaing the complainant, 
as he was bound to do under s. 203, Oriminal Proce- 
dure Oode, dismissed the complaint.” 

But it is posei ole that reference to s. 203 
in the above passage is a mistake for s. 200, 
because in hia concurringjudgmentShah, J, 
has said: 

“The order dismissing it under s. 203, Criminal 
Procedure Code, is clearly wrong as the complainant 
was not examined at all." 

As the complainant had not been 
examined at all, there was no occasion for 
their Lordships to decide if it was incum- 
bent on the Magistrate to examine the com- 
plainant a second time. 

I can quite conceive or cases where 
something might transpire in the course of 
the evidence of complainant's witnesses 
which requires an explanation, and in that 
case it might perhaps be arguable that the 
Magistrate should have examined the com- 
plainant further, in order to enable him to 
explain what was said by the witnesses. But 
there is no such allegation in the present 
case as the witnesses who were examined on 
behalf of the complainant have said nothing 
which requires any farther explanation from 
the complainant. 

There is therefore no substance in this 
argument, and I accordingly concur with the 
learned Judicial Commissioner that this 
application should be dismissed. 

M. K. & i. Application dismissed. 
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MADRAS HIGH COURT. 

Civil Revieipn Petition No. 1U3S of 1930. 
July 30, 1931. 

Odeobnvbn, J, 

QUKUVAMMAL — Pstitionbk 
Rbspomdent 

V6TS%L8 

ARUMUQA PADAYAOHI and ovaBBS 
Rbspondbnts 

Madras Hindu Religious Endowments Act (11 of 
1927)y s, 7S — Ex parte order for delivery — Objection 

aggrieved party — Power of Court to reconsider its 
order — Inherent powers. 

Where aa order is passed ex parte by the Oourt 
under 8. 78 of the Madras Hindu Religious Endow- 
ments Act, 1927, directing delivery of some trust prop- 
erty and it is objected to by a person who is pre- 
judicially affected thereby, the Court can reconsider 
the ex parte order, inasmuch as such an order 
carries with it an implication that it will be subject 
to any objections to which the act of delivery may 
give rise. [p. 771, col. 1.] 

In a proceeding under s. 78 of the said Act the 
Court acts not merely administratively but judi- 
cially, and on cause being shown, may refuse to 
enforce the Board’s order. National Telephone 
Company Limited v. Postmaster-General (1), Painter 
V. Liverpool Gas Co. (2), Harper v. Carr (3), Krishna- 
sami Pani Konden v. Ramasami Chettiar (4), Debi 
Bakhsh Singh v. Habib Shah (5), Syud Tuffazzool 
Hossein Khan v Raghunath Persnad (6), referred to. 
[p. 770, col. 1.] 

Petition under 0 . 114 of Act V of 1908 
and s. 107 of the QovernnDent of India Act 
praying the High Court to revise an order 
of the District Oourt, South Arcot, dated the 
16th April, 1930 and made in M. P. No. 1?3 
of 1927 in O. A. No. 79 of 1926 on the 
file of the Board of Commiseioners for the 
Hindu Religious Endowments, Madras. 

Mr. T. F. Ramanatha Ayyar, for the 
Petitioner. 

Mr. S. T. Srinivasagopalachari, for the 
Respondents. 

Judgment.— The following table shows 
how the parties whose names occur in 
these proceedings are connected: 

I I 

KrislLia- Subramania— Sivakami Sesha- Lakshmi 

swami Ayyar. giri Ayyar Animal. 

Ayyar. | 

I sons. 

OwaTAnunal Veukataramana Ayyar — Venkammal. 

Ramaehandra Ayyar. 

Sabrsmania Ayyar died in 1999 leaving 
a will bequeathing the land now in dis- 
pute to his nephew Venkataramana Ayyar. 
By a codicil he gave his widow Sivakami 
a life-interest in it. Another bequest was 
of a sum of money to form a trust fund, of 
whioh Sivakami was during her life>time 
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the self- constituted trustee. The widow 
survived Venkataramana Ayyar, and she 
too made a will, and in it she declared that 
Venkataramana Ayyar had told her, before 
his death, that she might include the land in 
the trust already created. After her death 
in 1934, on the strength of the allegation 
in this will that the property was trust 
property, Venkataramana Ayyar’s sister 
Guruvammal applied to the Religioua 
Endowments Board for an order under s. 42 
of the Act (II of 1937) appointing her to 
discharge the duties of the trustee, and 
under e. 77, for an order allocating the 
income of the endowment between religious 
and charitable purposes. The Board passed 
orders accordingly. The order appointing 
Quruvammal was challenged a little later 
by Sivakami'a brother’s widow and her 
SOUP, on the ground that Sivakami 
had nominated them as trustees in her 
will; but the order already passed 
in Guruvammal’s favour was eub- 
etantially confirmed. This lady then pro- 
ceeded to apply to the District Court, under 
8. 78 of the Act, to be put in possession of 
the trust property. In her application she 
named a number of respondents, among 
them being Sivakami’s brother’s widow and 
her eons, who had contested her appointment 
before the Board .and one Arumugsm Padaya- 
chi, said to be the lessee of the property now 
in dispate The learned District Judge 
ordered notice to the respondents, but no 
notice was issued, because he subsequently 
acceded to a representation of the petitio- 
ner’s Vakil that no notice was necessary. 
Ex parte orders were accordingly passed 
directing delivery, symbolical in the case 
of the property now in question, whioh was 
in the occupation of a tenant. 

Then arose opposition from another 
quarter. Matters bad proceeded so far on 
the footing that the property was trust 
property. Venkataramana Ayyar’a widow 
and her alleged adopted son disputed this, 
denying that Sivakami bad received from 
Venkataramana Ayyar any such permis- 
sion as her will alleged to treat the prop- 
erty as trust property. These persons 
claimed the land as their own, and not 
unnaturally complained that the proceed- 
ings before the Board and the District 
Court had taken place behind their backs. 
They accordingly asked the District Judge 
to set his previous order aside and dismiss 
Quruvammal’s application. The matter 
came before the successor to the learned 
District Judge who had passed the previous 
order. He has treated the application as 
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BOBtaiaable upon the analogy of 0. XXI, 
r. 100 of the Oivil Procedure Oode, and has 
posted the case for evidence. Against this 
order Quruvammal has preferred this 
Oivil Revision Petition, and the point for 
decision is whether the District tTudge was 
right in re-opening the matter. 

Now it is in the first place apparent that 
neither the order of the Board appointing 
Quruvammal, nor the order of the District 
Oourt directing delivery to her, is binding 
upon the respondents, who were no parties 
to these orders. The respondents’ learned 
Advocate would go further and criticise 
both orders as improper, the Board's, 
because it did not satisfy itself that the 
property was in fact a religious endow* 
ment, the District Uourt’s, because it failed 
to exercise judicially the discretion vested 
in it by s. 78. As the Board's order is not 
under direct attack, I do not propose to 
examine its jurisdiction to pass such an 
order. As regards the order of the learned 
District Judge, s. 78 lays down that the 
Court may order delivery to a person pro- 
ducing the Board’s order of appointment 
when such person “is resisted in, or preven- 
ted from, obiaining possession.’’ It is un- 
fortunate, I think, that the learned District 
J udge was prevailed upon to pass his order 
without notice to any of the respondents 
named in the application. The section ap- 
pears to me to give the Oourt the oppor- 
tunity of deciding upon the merits of the 
resistance which, in order to get such an 
order, the applicant has to allege. This is 
conceded on behalf of the petitioner here, 
the Oourt acts not merely administratively 
but judicially, and on cause being shown 
may refuse to enforce the Board’s order. 
Such a position was in fact impliedly con- 
ceded by the presence of an array of respond- 
ents in the application. It is noteworthy, 
however, that the names of the present 
respondents wore conspicuous by their 
absence, and I cannot absolve the petitio- 
ner from attempting to get possession of 
the property without raising the eminently 
disputable question of the allegation of 
entrustment contained in Sivakami's will. 
Although these persons were ignored, how- 
ever, included among the respondents was 
Arumugam Padayachi, whom they claim 
as their own tenant, and it seems probable 
that had notice gone to him the question of 
title might still have been brought up for 
inquiry. 

The question then is, an order having 
been passed in these oiioumstanoed, whether 
(he Oourt has jurisdiction to re-open it 


and adjudicate upon the respondents 
claims. There are no doubt technical 
difficulties in the way of holding that 
O. XXl, r. 100, Oivil Procedure Oode, will 
operate proprio vigore, nor does the learned 
District Judge invoke it otherwise than 
by analogy. His Oourt is charged with 
the duty of executing the Board’s orders 
and if an order in execution results in the 
dispossession of a third party, it should be 
within his competence to investigate the 
matter and pass such orders as may appear 
appropriate. When a duty of a particular 
character is cast upon an established Court 
it imports, in the words of Lord Haldane, 
L.O., in National Telephone Company Limit’ 
ed V. Postmaster-General U), ‘tuat the 
ordinary incidents of the procedure of that 
Oourt are to attach.’ But I think his right 
to take such a course may, at least in the 
circumstances of the present case, be pot 
upon still broader grounds. 1 take it that 
the applicant should have made the res- 
pondents parties to her application, and 
that the District J udge should have issued 
notice to them. There is ample authority 
for the view that an order passed in the 
absence of such preliminaries is voidable 
or void as against them. In Painter v. 
Liverpool Gas Co. ^2), it was held that a 
distress warrant issued without notice was 
illegal. Lord Denman, 0. J., referring to 
Harper v. Carr (3j, where Lord Kenyon said, 

'It is an essential rule in the administration o£ 
Justice that no man shall be punished without being 
heard in his defence; the party must be summoned 
before a warrant of distress is granted^...; and on 
that summons many ciroumstanoes may appear to 
show that a warrant of distress ought not to be 
granted/ 

In Krishnasami Panikondar v. Rama- 
sami Chettiar (4), the Privy Council had 
to consider the effect of an order passed 
ex parte excusing tne delay in presenting 
an appeal, and decided that it was open to 
the respondent to obtain a reconsideration 
of tue order. Ut must therefore in common 
fairness be regarded as a tacit term of an 
order like the present that though unquali- 
fied in expression it should be open to 
reconsideration at the instance of the party 
prejudicially affected.' Bo here we may, I 

(1) (1913; A. 0. 546; 109 L. T. 562; 57 8. J. 661; 29 
T. L.H. 637. 

(2; (1836) 111 B. R. 478; 3 A. A E. 433; 6 N. A M. 
736; 2 H. A W. 233; 5 L. J. (N. 8.) 51. O. 108; 42 R. 
R.423. 

(3) (1797) 7 Term. Rep. 270; 4R. R. 440. 

(4^43 Ind.Oas. 493; 41 tl.4l2; 7 L, W. 156; 34 M. 
L. J. 63; 4 P. L. W. 54; 16 A. L. J. 57; 23 M. L. T. 
101; 27 0. L. J. 253; 2 P, L. R. 1918; 22 0. W. N. 
481; 21 Bom. L. R. 541; 11 Bur. L. T. 12i; (1918) M. 
W. N.9«6i45 J.A 25(P.O.;. 
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think, read into the District Judge’s ex 
parte order the implicstioo that it will be 
subject to auy objections to which the act 
of delirery may give rise. Another Privy 
Oounsil case which declares the inherent 
power of the Oourt to rectify a mistake 
inadvertently made is Debt Bakhsh Singh 
V, Habib Shah (5). I do not think that it 
will do for the Oourt to refuse to take such 
a course on the ground that the party 
damnified may recover his legal rights by 
suit. As was laid in Syud Twffuzeool 
Houein Khan v. Raghunath Pershad (6), it 
is the duty of the Oourt to give redress. I 
think accordingly that the learned District 
Judge has acted rightly in entertaining the 
respondents' application, and I dismiss the 
Oivil Revision Petition with costs. 

N. 8 . A i. Petition dismissed. 

(5) 19 Ind. Oas. 526; 35 A. 331; 17 0. W. N. 8 ' \ 
11 A. L. J. 625; 18 0. L. J. 9; 15 Bom, L. L. 640; 
14 M. L. T. 33; (1913; M. W. N, 566; 25 M. L. J. 
148; 16 0.0. 194; 40 1. A. 150 fP, 0.;. 

(6) 14 Jl. I. A. 40; 7 B. L. R. 186; 2 Suther 434; 
2 akr. 656. 


MADRAS HIGH COURT. 

Appeals against Orders Kos. 455 and 456 of 
1930, 

April 13. 1931 
Kamhsam and Cornish, JJ. 
VYTHILINaA PANDARASANNADHI— 
Appbllant 

V6T*SttS 

Thb board op control, Sn 
THIAQARAJASWAMIDEVASTHANAM, 
TIRUVARUR — Rbspondbnt. 

Civil Procedure Code (Act V of 1908), s, 47, 0. XLI, 
T, 1, — Scheme — Creation of Board of Control with right 
to call upon ti'Ustees for collections — Board's right to 
execute scheme — 'Decree-holder' , meaning of — Appoint- 
ment of Receiver, propriety of — Order XLI, r, I, 
scope of. 

Where a floheme framed by the Court for the 
management of a temple constitutes a Board of 
Control and confers upon the Board the right of call- 
ing upon the trustees to remit the collections, the 
Board though created by the scheme itself, may be 
regarded as a decree-holder competent to execute the 
rovisions of the scheme. A decree-holder need not 
e a party to the decree. It is enough if the decree 
confers upon him some right enforceable under the 
decree. Varadaiah Cheiti v. Narasimhulu Chetti 
(2), followed. Ramanatham Chettiar v. Balayee Am- 
mal (1), referred to. Sivaram Dubai v. Rajagopala 
Misra^ (3), Ranganatha Thathachariar v. Krishna- 
swami Thathachariar (4) and Veerapa v, Padmanabha 
(5), distinguished, [p. 772, col. 1.] 

The proviso to O. XLI, r. 1, Oivil Procedure Code, 
refers to a oase where the person in possession is 
a third party and the parties to the suit have no 
present right to disturb Ixim. Where the dispute is 


between parties to the suit, if it is just and con- 
venient for the purpose of enforcing or carrying out 
the directions in the decree, a Receiver can be ap- 
pointed even where the party in possession is nst 
liable to be removed. Kumaraswami Pillai v. Patur 
pathia Pillai (6), relied on. [p. 773, col. 1.] 

Appeals against an order of the Uonrt of 
the Subordiuate Judge, Negapatam, dated 
the 1 7 th November, 1920 aud made res- 
pectively in B. P. Nos. 11 and 84 of 1930 in 

0. 8. No. 125 of 1921 (B. P. No. 6 and 5l 
of 1930 respectively on the file of the Court 
of the Subordinate Judge, Tiruvarur). 

Messrs. K. Rajah Aiyar aud R. Sundara- 
lingam for the Appoellant. 

Messrs. S. Varadachariar aud A. 
Swaminatha Aiyar for the Respondent. 

Judgment.— These are appeals under 
8. 47 of thelUode of Oivil Procedure against 
the orders of the Subordinate Judge of 
Negapatam in R.A. Nos 11 and 84 of 1930 
in O. S. No. 125 of 1921 which was a suit 
filed for the framing of a scheme for the 
temple of Sri Thiagarajaswami at Tiruvarur 
in East Tanjore District. The matter came 
up to the High Oourt before Spencer, J. 
and myself and a scheme was framed. 
Under cl. (8) of the scheme the trustee of 
each Kattalai was directed to submit a 
budget to the treasurer of his expected 
receipts and expenditure aud the treasurer 
was directed to consolidate the budgets of 
all the Kattalais and place them before the 
Board for their approval and orders. Under 

01. (13) of the scheme the trustees of the 
respective Kattalais were directed to hand 
over all the cash proceeds of their property 
to their treasurer who had to keep them 
in a safe within the temple premises, enter 
them in a book to be kept with separate 
pages for each Kattalai lor that purpose 
and furnish the trustees with receipts lor 
the same and be responsible for their sale 
custody, and the treasurer was directed 
to put the trustees in funds from the 
amounts in his bands to their respective 
credits whenever they apply for disburse- 
ments according to the budget, in pur- 
suance of the scheme, the President of the 
Board of Control insisted on the trustees 
of the Kattalais sending complete budgete 
of receipts and expenditure and on their 
failing to do so he applied for attachment 
of their property or their arrest. The 
Subordinate Judge dismissed the petition. 
There was an appeal to the High Oourt. 
Tnal appeal came on before this Bench 
and it was held on an objection that the 
decree in the original smt was not an 
ex6Ciitsibl6 0110, that th© dircctionfl in els* 
(8) and (13) of the scheme were executable 
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and not moioly doclaiAtory. Our judgment 
WM reported aa Ramanatham Chettiar v. 
BulayeeAmmal (1). The present application 
18 by the Board of Control acting through 
^eir President for the appointment of a 
I^iver for the properties under the control 
of 12th defendant who is the trustee of 
Abisheka and Annadhana Kattalais for the 
purpose of carrying out the duties which 
the trustees have to perform under els. (b), 
f 13) and (16) of the scheme, alleging default 
on the part of the trustees in regard to 
their duties The petitions were actually 
pressed before the Subordinate Judge in 
respect of only cl. (13). The complaint 
made against the trustee is that he had 
persistently not been making remittances 
nor sending accounts showing collections 
from Fath 1338 downwards. The Subordi- 
nate Judge found that the appellant was 
guilty of continuous and persistent defiance 
not only of the directions in the scheme 
to make remittances of money collections 
but also the orders of Court made from 
time to time and that he paid only a small 
portion of the money received by him. 
In para. 6 of the judgment there is a table 
showing the actual income and remittances 
to the treasurer. The appellant admitted 
on 2nd September, 1929, that he received a 
BUm of nearly Re. 5,000 between 29th 
March and 23rd August, 1929, but did not 
remit it to the treasurer and spent it him- 
self. Other defaults are mentioned by the 
Subordinate Judge in the same paragraph 
Similar complaints were made in 1928 and 
sbo in 1929. Nothing further was done on 
the ground that an undertaking was given 
by him (vide Exs. B and B-1). In the pre- 
Bent petition he was required to produce 
all the accounts. He has not done so. 
The Board of Control made a rule that he 
should send monthly budgets, but this was 
not done. .Accordingly the Subordinate 
Judge appointed a heceiver. It is against 
this order that the present appeals are filed 
In appeal the point strenuously pressed 
iB that the appointment of a Receiver is 
not a propw remedy, on various technical 
gro^ds. First, it is argued that the Board 
of ^ntrol was not a party to the decree 
itself and could not be a party; therefore, 
it cannot be a decree holder and cannot 
execute the decree. The reply to this 
ugument is that a decree-holder need not 
be a party to the decree. It is enough if 
the decree confers some right enforce- 
•016 under the decree upon eome 

25. X ” «“■ i-'T- 


persons mentioned in it. The right of 
calling upon the trustees to remit the 
collections is conferred upon the Board 
of Control. The Board may therefore, be 
regarded as a decree-holder. Vide Vara- 
daiah Chetti v. Narasimhulu Chetti (2) and 
cases cited therein. The decision in Sitaram 
Dubai V. Rajagopala Misra(i), does not help 
the appellant as it did not relate to matter 
in execution. We have already held in 
Ramanatham Chettiar v. Balayee Ammal 
(1), that these clauses of the scheme may 
be regarded as executable. The decision in 
Ranganatha Thathachariar v. Kriehnaswami 
Thathaehariar (4) and Veerappa v. Padman^ 
ahha (5) are distinguishable as the ap- 
plications in those cases related not to 
matters in execution but to other matters. 

It is then argued that the proper method 
of compelling the trustee of Annadhana 
and Abisheka Kattalais to obey the direc- 
tions in the scheme is by attaching the 
property or arresting him and not appoint- 
ing a Receiver. It may be that attachment 
of property and arrest of the judgment- 
debtor are two modes of enforcing obedience 
by the judgment-debtor to the directions 
in the decree. But in the present caie the 
object of the application is not only to 
compel obedience on the part of the 
judgment debtor but also to obtain the 
collections made on behalf of the Kattalais, 
and to ensure the production of accounts 
as regards colleodons. The learned 
Advocate for the appellant argued that the 
appointment of a Receiver is a mode of 
equitable execution under the English 
Law and referred to English authorities 
to show that it cannot be justified in 
circumstances like these. We have nothing 
to do with those authorities. Even in 
England a wider discretion is conferred 
upon Oourts by the Judicature Act but in 
practice even under the Judicature Act 
the Court would appoint Receivers only 
in cases where these could have been 
appointed prior to the Act. But under 
the Civil Procedure Code we are not 
restricted by considerations of this kind. 
According to s. 51 Civil Procedure Code, 
one of the modes of obtaining exeentioo 

(2) 134 Ind. Oas. 60; 60 M. L. J. 173; 34 L. W. 
149; 54 M. 345; (1931) M. W. N. 586; Ind. Rul. (1931) 
Mad. 812: A. I. R. 1912 Mad 41. 

(3) 128 Ind. Oaa 515; 54 M 315; 67 M. L. J. 514; 32 
Ii.W. 604; A. I. R. 1930 Mad. 918; Ind. Rul. (1931) 
Mad. 83. 

(4) 75 Ind Oaa. 189; 47 M. 139; 18 L.W. 237; A. 
I. R. 1924 Mad. 369. 

(5) 119 Ind OaA 469; A. I. R. 1929 Mad. 625; lad. 
RoL (1929) Mad. 966. 
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is by the appointment of a Receiver and 
under O, XL, r. 1, Oivil Procedure Code, 
a Receiver can be appointed wherever it ia 
just and convenient, and it is provided 
that a Receiver shall not be appointed so 
as “to remove from the poeseesion 
or custody of projjerty any person whom 
any party to the suit has not a present right 
so to remove." This proviso clearly refers 
to a case where the person in possession is 
a third party and the parties to the suit 
have no present right to disturb him. 
This was the view taken by Sadasiva Aiyar, 
J , in Kurtmraswami Pillai v Pasupathia 
Pillai (6). We agree with that view. 
Where the dispute is between parties to 
the suit, if it is just and convenient for 
the purpose of enforcing or carrying out 
the directions in the decree we think a 
Receiver can be appointed even where the 
party in possession is not liable to be 
removed. It is true that in the present 
case the Board of Control has no right 
to remove the trustees. Their petition was 
not for the purpose of removing the trustees 
but for the purpose of compelling them to 
tarry out the duties according to the 
scheme. This has been held to be intra 
vins in Veeraraghavachariar v. AdvO’ 
cate-General Madras (7) The effect of 
the presdat order of the Subordinate Judge 
is not the removal of the trustee. Defend* 
ant No. 12, who is the trustee of Annadbsnam 
and Abisbekam Kattalais, will continue to 
discharge bis duties as trustee in all other 
matters untouched hy this order. He will 
settle the budgets, obtain disbursements 
from the treasurer and incur the expendi- 
ture necessary for the carrying out of the 
Kattalais. Only in the matter of collecting 
tho income and remitting the cash collec* 
tions to the treasurer a Receiver is appointed 
to attend to these duties. As will appear 
lower down this order must necessarily be 
of a temporary character and does not 
amount to a permanent dispossession of 
the trustee. lu a suit brought by a mort- 
gagee atrainst a mortgagor for the purpose 
of obtaining a mortgage amount where the 
property belongs to a mutt and a sa.e is 
considered not desirable, a Receiver was 
appointed for the purpose of collecting the 
income of the mortgag property and 
paying the amount due to the mortgagee. 


(6) 61 Ind Oa8.605- 12 L. W. 254. 

(1) 106 InH. 0«8 665; 51 M. 31; S3 M. L. J. 792; 
1997) M. W. N 816; 39 M. L T. 422; 26 L. W. 728; 
A. I. R. 1927 Mad. 1073 (F. B.). 


Vibhudapriya v. hakshmindra^S). A 
similar order was passed in Niladm Sahu 
V. iiakant Chaturbhuj Daa (9). We do not 
see therefore any objection to the appoint- 
ment of a Receiver in this case for the 
purpose of ensuring remittances of the 
collections from the properties of the two 
Kattalais to the Board of Oontrol. On the 
merits we do not see any reason why wo 
should disturb the order of the Subordinate 
Judge having regard to the persistent 
conduct of the trustee in question. 

As I have observed, it is not desirable 
that a Receiver should be appointed perma^ 
nently. There should be some time limit; 
otherwise the Court will have perpetually 
to superintend the affairs of the Kattalais. 
In the first instance we may limit the 
period to two years. If the Subordinate 
Judge is satisfied at the end of this 
period with the conduct of the trustees, or 
if the present trustee is removed, after his 
removal, the Receiver may be discharged, or 
the term of the Receiver may be extended 
from time to time. 

Subject to this modification the appeals 
are dismissed with costs. 

H. p, & A Appeal dismissed, 

(8) 101 Ind, Oas. 545; 54 I. A. 228; 50 M 497 at p. 

508; 53 M. L, J. 196; A. I. R. 1927 P. O. 131; 29 
Bom. L.R. 955; 45 0. L.J. 61.3; (1927) M. W. N. 

507; 25 A. L. J. 697; 31 0, VV. N. 1021; 39 M. L. T. 
45 (P. 0.). 

(9) 98 Ind. Oaa. 576; 53 I. A. 253; 6 Pat. 139 

at p. 154; 51 M. L. .1. 822; A. I. R. 1926 P. 0. 112; 
(1926)M.W. N. 857; 28 Bom L. R. 1418; 44 0. L. J. 
494; 31 O. W. N. 221; 25 A. L. J,;8; .38 M, L, T. 24; 

(P. 0.). 


MADRAS HIGH COURT. 

Oivil Appeal No. 27 of 1930. 
October 15, 1931. 

OORGSNVSK, J. 

SETHURA.MA AYYAR— Appjllant 
versus 

T. B. VARADARA JA AYYAR— 
Rbsposdbnt. 

Hindu Law— Widow— Decree against widow, when 
binding on reversioner — Teats— Frame •/ »uif — Con- 
sent to payment of decree amount, whether amounts 
to acknowledgment that it is binding on estate. 

Where a decree is obtained against a limited 
owner such ns a Hindu widow whether or not the 
debt was binding on the estate during the life-time of 
the limited owner, the decree-holder can proceed 
against her interest in the property. Therefore, con- 
sent by the reversioners to a stipulation reserving an 
amount for payment to the holder of a decree against 
a limited owner does not amount to an acknowledg- 
ment that the debt is binding not only upon the 
limited owner’s interest but also upon the rever- 
sioners. [p. 774, cols. 1 A 2.] 

In order to construe a suit against a widow as a 
representative suit, some indication however slight. 
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must be found to shoirtbat the creditor intended so 
to frame it and unless such indications are present 
and if the suit is in form only a simple money 
claim against the widow although in point of faet 
the debt may have been contracted for necessary 
purposes the reversionary interest could not be held 
to be bound by the decree against her. Fp. 775, cole. 
1 Si 2 .] 

^Oaee^law discussed). 

Appeal against an order of the Small 
Oanee Court Judge, Kumbakonam, dated 
the 18th March 1929, in A. S. No. 80 of 
1928. 

Messrs. S. Panchapageaa Sastri and N, R 
Krxihnaawami Ayyar, for the Appellant, 

Messrs. M. S. Vmkatarama Aiyar and 
V. Srinivasa Aiyar, for the Respondent. 

JudgnBSOnt — This appeal is against an 
oidsr bringing the appellant on record in 
O. S. No. 343 of 1923 on the file of the Die* 
trict Munsii’s Court of Mannargudi as the 
legal representative of the judgment-debtor, 
a woman named Vedatbammal. The res 
pondent is the decree-holder and be obtain- 
ed a money-decree against Vedatbammal 
and attached a house in which she enjoyed 
a limited estate. While it was under attach- 
ment she and her father as next reversioner 
joined in selling it under It. D. to the 
appellant. The latter filed a claim petition 
during the pendency of which the judgment- 
debtor died. Subsequently the appellant 
obtained another sale-deed from the same 
reversioner. The question is whether as 
purchaser of the property he can be brought 
on as her legal representative. 

The learned District Munsif considers 
that the decree in O. 8. No. 343 of 1923 
may be construed as against Vedatbammal 
in her representative capacity and not 
merely against her presonally. The lower 
Appellate Court has differed from this view, 
but considers that the appellant is estopped 
by certain conduct from contesting bis 
liability for the decree. I will deal with 
this latter point first. The learned Judge 
of the Court of Small Causes has disposed 
of it very briefly in para. 13 of his judg- 
ment and has not given with any clearness 
the reasons which support the view he takes. 
But the fact he apparently relies upon is 
that under Ex. D a sum of money was re- 
served to pay the decree holder if the decree 
was eventually confirmed on appeal. The 
inference drawn from this argument, that 
the reversioner thereby acknowledged that 
the debt was of such a character as to be 
binding upon the reversion, appears to me 
wholly to misconceive the position. Whe- 
ther or not the debt was so binding, during 
tbs life time of the limited owner, the 
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decree- bolder could proceed against her in- 
terest in the property, and so long as she 
lived the purchaser held it subject to this 
risk. It was perfectly reasonable therefore 
that he should only buy it on the condition 
that so much of the purchase- money as waa 
necessary should be reserved for payment 
of the debt in case of need, and it ie clear 
that a stipulation to this effect involved no 
acknowledgment that the debt was binding 
not only upon the limited owner’s interest, 
but also upon the reversionary interest. 
No question of estoppel therefore arises. 

The next question is whether the suit 
was so framed ssto enable the decree- holder 
to proceed against the absolute interest 
now enjoyed by the appellant as the rever- 
sioner’s representative. The suit was 
against the limited owner only; it was a 
simple money claim upon a debt, and no 
issue was raised as to whether the debt was 
binding on the estate. Can the decise- 
holder show in execution of such a decree 
that the debt was in fact binding so that 
he may bring on the appellant as represen- 
tative of the reversionary interest and 
proceed against the property in bis 
hands ? There ie no doubt that 
the answer to this question depends 
upon the view taken of the frame of the 
suit, whether it may be construed as aimed 
at the whole estate by virtue of the binding 
character of the debt or whether the plaint- 
iffs did not look beyond the interest of the 
limited owner. There is a quantity of 
case law upon this subject. In one line of 
cases, of which Nugender Chander Ghost v. 
Kaminee Dossee (1) Bai Jun Doobey v, Brij 
Bhookun Lall Anusti (2), Deendyal 
Lai V, Jugdeep Narain Singh (3) 
and Lalita Mohan Pal v. Dayamoyi 
Roy (4) may be cited as examples, the 
principle is stressed that it is incumbent 
upon the plaintiff so to frame his suit as 
to make it clear that he asks lor a decree 
against the whole interest. In the case last 
cited above, the Privy Council quote with 
approval a passage in the judgment of the 
High Court of Calcutta to the effect that 
in order to make the estate liable a credi- 
tor must frame hie suit in the proper 
manner, whereas in the instance then under 

(1) 11M.1.A. 241;8 W.R. 17: 2 Sttther77; 2 Bur. 
275 (P.O.). 

(2) 1 0. 133; 2 I. A. 275; 24 W. R. 306; 3 Bar. 541; 

3 Suth. 207 (P, 03. 

(3) 3 0. 198; 4 I. A. 247; 3 Sar. 730; 3 Sutb. 468 

(P. 0.). 

(4) 105Ind.Oa8.469;A. I. E. 1927 P. 0.41, (1927) 
M. W. N. 95; 52 M. L. J. 426; 99 Bom. L. R. 759; 95 
L. W.709:45O.L.J.404(P.a). 
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consideration all that he asked and the 
Oonrt granted was a personal decree against 
the debtor. There was no indication that 
the debtor was a party to the suit as repre- 
sentative of the estate. Another line of 
oases, while conceding that the actual 
frame of the suit is an important factor in 
the decision, take also other facts into con- 
sideration in attempting to arrive at the 
plaintifi’s intention 

Instances of cases in which the frame of 
the suit was not regarded as decisive are 
Jugul Kiahore v. Jotendro Mohun Tagore 
(5). Nanomi Babuaain v. Modhun Mohun (6), 
Simbhunath Pande v. Golap Singh (7), Radha 
Kiasen v. Nauratan Lull (8) and Veerabadra 
Aiyar v. MarudagaNachiar (a). The judg- 
ment in Devji v Sambu (10) has been cited 
as another decision on the same lines, but 
I do not think that the facts were really an- 
alogous, because the case was one of a 
mortgage executed by a mother who had 
minor sons, and the only way in which the 
creditor could have got any title at all was 
by virtue of an intention that the estate 
should be bound. Bo far as this Oourt is 
concerned it is unnecessary for me to look 
further than to the judgment in Veeraba- 
dara Aiyar v. Marudaga Nachiar (9), which 
passes a number of previous decisions in re- 
view. The stage at which the question 
arose there was after sale. But some of 
the tests applied will serve equally in the 
present crioumstances. 

“In inrestigating this question," the learned Juices 
aar, “the Oourt is not confined to any one fact. The 
sale certificate is no doubt the most important docu- 
ment as the instrument conferring title, but is not 
conclusive. The frame of the suit, the judgment, the 
decree, the execution proceedings, the advertisements 
for sale, the adequacy or inadequacy of the purchase- 
money and the conduct of the parties are all circum- 
stances which may legitimately be considered in an 
inquiry of this nature." 

Of course in the present case we can only 
consider the frame of the suit, the judg- 
ment and the decree; and I think it is 
clear from the observations quoted above 
that in order to construe it as a representa- 
tive suit some indication, however slight, 
must be found to show that the creditor 
intended so to frame it. In the case under 
reference, the learned Judges look for and 
succeed in finding such indications. No 
other case that I have seen goes further in 
placing a liberal construction upon the 

(5) 10 0. 985; 11 t A. 66; 4 Bar. 553 (P. 0.). 

(6) 13 0. 21; 131. A. 1; 4 Sar. 682; (P. 0.). 

l7) 14 0.572; 141. A. 77; 5 Sar. 5(P. 0.). 

(8) 6 C. L. J. 490. 



M. L. T. 235; 21 M. L. J. 320 
(10) 24 D. 135; 1 Bom. L. R. 627. 
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creditor’s intentions, and I think therefore 
that it may safely be said that, unless such 
indications can be pointed to, and if the 
suit is in form only a simple money claim 
against the limited owner, although in 
point of fact the debt may have been con- 
tracted for necessary purposes, it would be 
going beyond any reported decision to hold 
that the reversionary interest could be 
bound. This has been clearly and as a 
summary of the case law I think correctly, 
stated by Mayne (Bdn. 9, page. 641^ where 
speaking of a female heir, he says: 

“Where the suit is founded upon a purely personal 
debt or contract of her own, the decree can only ba 
against her own person and property, and a sale in 
execution will only convey her own interest in the 
property. But even though the foundation of the 
decree be a liablility which might bind reversioners, 
that alone is not sufficient. The suit must be se 
framed as to show that it is not merely a personal 
demand upon the female in possession, but that it is 
intended to bind the entire estate, and the interests 
of all those who come after her. The reason of this 
is that, although in a suit brought to recover, or 
charge an estate of which a Hindu female is the pro- 
prietress she will, as defendant, represent and protect 
the estate, as well in respect of her own as of the 
reversionary interest; still and on this very account, 
the plaintiff is bound to give notice that he is seeking 
80 large a remedy, in order to put those who mav be 
ultimately affected upon their guard , to enable them 
to protect themselves.'* 

Turning now to tPe facts of the present 
case, there is only one recital in the plaint 
which can by any stretch of construction 
be interpreted as a reference to the bind- 
ing character of the debt. The promissory 
note upon which the suit was brought re- 
cited purposes to which the money was to 
be applied, which no doubt would be bind- 
ing upon the reversioner; and this passage 
in the plaint refers to the promissory note 
the value of which “as per details in cash” 
the defendant is alleged to have received. 
The learned District Munsif has accepted 
his reference to the contents of the promis- 
sory note as a sufficient expression of the 
plaintiff’s intention to proceed against the 
absolute estate 

“by stating that the loan under the pro-note sued 
on was borrowed by the defendant as per detail set 
out in the pro-note.” 

The learned Judge of the Court of Small 
Causes is unable to follow him in this and 
however much the decree holder's claim 
may enlist one's sympathy I think that 
even if we had no external nelp to the con- 
struction of the plaint, it would be impossi- 
ble to hold that the required intention was 
disclosed by this passage. There is however 
a piece of evidence which seems to me to 
destroy any presumption upon this point. 
The respondent has admitted (bat at the 
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time the money was borrowed he believed 
that Vadathammal enjoyed an absolute in- 
terest in the property, and so far as appears 
he was under this misapprehension even 
when he filed the plaint. That being so I 
do not see how it is possible to hold that 
he framed or intended to frame the suit 
in the manner required to bind ulterior 
interests in the property. The argument 
has been advanced that although he may 
have been under this misapprehension, the 
suit did in fact contemplate the liability of 
the whole property and so the necessary 
condition was fulfilled. I am unable to 
agree. In a suit framed on the supposition 
that the estate was not limited it was not 
even necessary to assert the binding chara- 
cter of the debt and the suit was purely one 
for a personal decree for the money against 
the debtor. When the suit was so indis- 
putably of this character it is certainly 
idle to look for any indications of the 
creditor's intention to frame it in such a way 
as would be appropriate in the case of 
a debt contracted by a limited owner and 
binding on the whole estate. And I think 
it would be going beyond any reported deci- 
sion to hold that a suit brought in such 
circumstances may be deemed to be so 
framed as to enable the reversionary inte- 
rest to be proceeded against. I cannot ac- 
cordingly find that the appellant is repre- 
sentative of any interest bound by the 
decree and I must allow the appeal, set 
aside the lower Oourt’s orders and dismiss 
the application with costs throughout. 

N. 8 . & A, Appeal allowed. 


MADRAS HIGH COURT. 

Oivil Revision Petition No. 1117 of lt)28. 

September 9, 1931. 

Walsh J 

OHATHU KUTTI NAIR-Plaintifp- 
Pbtitionbr 
versus 

KUNDAN APPA and otubes — Dbpsndants 
— Rbspondbnts. 

Contract Act (IX of 1S72), s. 202 — Interest, meaning 
of — Junior member of tar wad, interest of, in tarwad 
property — Malabar Law, 

A junior member of the tarwad who has been 
given a power-of-attorney by the karnavan to collect 
rents of the tarwad property being enti tied to be 
maintained out of such property, has an interest 
in the property within the meaning of s. 202, Con- 
traat Act. 

Petition under s. 25 of Act IX of 18fc7, 
praying the High Court to revise the decree 


of the Court of the District Munsif, Cauna- 
nore, dated the 2nd March 1928, in 8. C. 8. 
No. 1304 of 1927. 

Mr. 0. T. G. Nambiar, for the Petitioner. 

Mr. 0. Sridharan^ for the Respondents. 

Judgment — The petitioner brought a 
suit to recover rents from defendants Nos* 
1 to 3 who had attorned to him under a 
marupat. The plaintiff is the karnavan of 
the tarwad. The oth defendant is a junior 
member to whom the plaintiff had given a 
power-of-attorney to collect the rents. The 
plaintiff says that he had revoked this 
power-of-attorney on 22nd September 1927 
and that the payment of rent made by the 
defendants in December 1927 to 5th fefend- 
ant was consequently invalid. Two pleas 
were raised in defence that the defendant 
had mortgaged the property to D. W, No, 1 
with instructions to pay the rent to the 5th 
defendant and that D. W. No. 1 was not 
aware of the cancellation. The second is 
that the cancellation itself was illegal. I 
have not considered it necessary to call on 
the respondents to answer the first point 
because on the second I think the decision is 
correct. 

The petitioner contends that the cancella- 
tion is valid, that if it was made before the 
time fixed in the power- of attorney for its 
termination the only remedy is one by way 
of damages uuder s. 205 of the Indian 
Contract Act and that the 5th defendant 
had no interest in the property as described 
in s. 202. The question therefore is whether 
the 5th defendant had any such interest in 
the property as is contemplated under 
B. 202. The 5th defendant is a member of 
the tarwad and entitled to be maintained 
out of the tarwad property. The reals are 
part of the taru;ad property and he in my 
opinion has a clear interest in the rents 
before and after the grant to him of the 
power-of attorney. Under s. 202, Pollock 
and Mulla state with regard to ‘authority 
coupled with interest’ that in England the 
word ^coupled’ implies beyond the mere fact 
of the agent having an interest in the 
subject-matter, some specific connection 
between the authority and the interest. 
They quote from Smart v. Sandars (1) as 
follows. — 

“We think this doctrine— i. c , the rule of the 
present section— applies only to capes where the 
authority is given for the purpose of being a security, 
or as part of the security, not to cases where the 
authority is given independently, and the interest of 
the donee of the authority arises afterwards, and 
incidentally only, as, for instance, in the present eass 


12 


(1) (1848) 5 0. B. 895 at p, 917; 17 L. J.O. P. 258 
Jur. 751; 75 R. R.. 849 ;136 E, R. 1132. 
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goods are consigned to a iaotor for sale. This confers 
an implied authority to sell. Afterwards the factor 
makes advances. This is not an authority coupled 
with an interest but an independent authority^ and an 
interest subsequently arising.** 

It appears to me from this that in English 
Law if the interest was previous to the 
authority, it would be such an interest as is 
contemplated in s. 202. Under the heading 
^Indian authorities' at page 675 the cases 
quoted are ones where the agent had no 
interest antecedent to the authority. 

I must hold in the present case that the 
5th defendant (agent) had an interest in the 
property namely the rents due to the tarwad 
and that the cancellation of his authority 
was illegal, the conditions of such cancella- 
tion not having been complied with as 
pointed out by the lower Court. 

The petition fails and must be dismissed 
with costs. 

N. 8. & B. L. Petition dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 511 of 131. 

September 23, 1931, 

OUBGBNVBN, J 

P. KRISHNA8WAM[8A8rRI-.^DsFHNOANT 
— Pbtitionbr 
versus 

8yed AHMED asu others— Plaintiffs 

— RIjiPONDBNTS 

Civil Procedure Code (Act V of 1008), s, 80—^For 
any act purporting to he done\ meaning of — Act 
merely contemplated or threatened— Notice, necessity 

of- 

The words ‘in respect of any act purporting to be 
done by such public officer in his official capacity* in 
8. 80, Civil Procedure Code, refer to a past act and 
not to anv action merely contemplated or threatened. 
Arunachelam Chetty v. David (1), followed; Bhag- 
chand Dagadas v. Secretary of State for India (2), 
explained and distinguished; Kashi Bai v, Chunilal 
(3), referred to. 

Where the suit was confined to obtaining payment 
of a share in respect of future collections and not 
in respect of the monies, if any, collected in the 
past by the Receiver: 

Held, that 8. 80 did not apply, and the suit was 
not bad for want of notice to the Receiver. 

Petition under e. 115 of Act V of 19J8 
and 8. 107 of the Government of India 
Act, praying the High 0 )urt to revise the 
findings on issues of the Court of the 
Subordinate Judge, Madura, dated the 30th 
Januarv, laiL and recorded in 0,8 No » 
of 1930. 

Mr. T, M. Ramasivami Ayyir, for the 
Petitioner 

Messrs. B. Sitarama Rao, B. Packer 
and P. S. Narayanaawami Ayyar, for the 
Respondents. 


Judsrment. — The Civil Revision Peti- 
tion is filed by the 19th defendant, a 
Receiver in a pending mortgage suit, 
against the finding of the Subordinate 
Judge under the 20th issue, ‘whether the 
suit is bad for want of notice under s. 80, 
Civil Procedure Code.' The contention ie, 
of course, that the Receiver is a public 
officer, and that has not been disputed 
before me. But the point in issue is whether 
the suit is against him “in respect of any 
act purporting to be done by such publio 
officer in his official capacity.” I think it 
is clear that those words refer to a past act 
and not to any action merely contemplated 
or threatened. This has been held by a 
Bench of this Court in Arunachalam Chetty 
V. David (1), which was a suit for a 
prepetual injunction restraining an Official 
Receiver from selling certain property which 
vested in him in insolvency. I am asked to 
hold that the later Privy Council case, 
Bhagehand Dagadas v. Secretary of State 
for India (2), renders that decision no 
longer good law. But I cannot find that 
their Lordships have held anything more 
than that s. 80 will apply to any kind of 
suit, whatever the relief sought, including 
a suit for an injunction. But, of course, it 
may very well be that a suit for an injunc- 
tion may be based upon past acts, and not 
merely upon an apprehension of future 
action. Tnat in fact was the case there, 
because the relief asksd for was in the first 
place a declaration that certain official 
notices aud orders were ultra vires and 
invalid and, t-econdly, for an injunction 
permanently restraining all executive action 
thereunder. Their Lordships expressly say 
that unless the right to the first relief was 
made oat, the prayer for the second neces- 
sarily failed, and it is apparent that the first 
relief could not have been claimed against 
the defendants unless they had had notice 
under s. 80, There is not even any dis- 
cuesion with regard to the expression “for 
any act purporting to be done,” and I 
cannot accordingly read into the decision 
any construction of that phrase. It haa 
also been held in Kashi Bai v Chunilal 
(3) that a suit, for instance, by a mortgagee 
against a Receiver as representing a mort- 

(1) 99 Ind Caa, 2(^4; 50 M. 2.'?9; 24 L. W. 730; 51 M. 
L.J. 671; A. I. R. 1927 Mad. 166. 

(2) 104 Ind. Oas. 257; 53 B. 725; 26 L. W. 809; 53 
M L J 81.A. 1. K. 1927 P. 0 176; 25 A. L. J, «41: 
29 Bom. L K. 1227, (1927) M. W. N. 561; 46 0. L J. 
76; 1 Luck. Cas, 291; 32 0. W. N. 61; 54 I. A. 338 
(P. 0.). 

(3) 122 Ind Oaf. 857; A. I. R. 1930 Bom. 11; 31 
Bom. L. £. 1199: Ind. Bol , (1930) Bom. 185 
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gagor woald oot be eabjct to the provisions 
of 8. 80. The case law is discussed in this 
decision, and grounds are given for dis- 
tinguishing between the two classes of cases. 
In the latter class only when the suit is 
founded upon some act by the official defen- 
dant which ia complained of is notice 
required. In the present case, I have found 
considerable difficulty in discovering why 
the Receiver has been impleaded. It cannot 
very well be said that his appointment was 
illegal having been made in due course of 
law, and when 1 asked the learned 
Advocate appearing for the petitioner what 
act of the Receiver, it was intended to impugn 
he was only able to reply that it was not 
an act but an omission (which no doubt 
stands upon the same footing) to pay the 
plaintiff bis one-twelfth share in the income 
of the properties which he claims. A 
reference to the plaint, however, will show 
that that is not the subject-matter of the 
suit and that it is confined to obtaining 
that payment in respect of future collections 
and not to requiring that the monies, if any, 
collected in the past should be liable to 
contribute towards it. In these circums- 
tanoes, I cannot say that the learned Sub- 
ordinate Judge is in error in holding that 
B. does not apply and I dismiss the 
revision petition with costs of the plaintiff- 
let respondent. 

N, s. A A. Pttition dismissed. 


MADRAS HIGH COURT. 

Second Oivil Appeal No. 2310 of 1927. 

February 11, 1931. 

KrISHNAN PiNOALil, J. 

MUTHAYYA OHBTTIAR-Plaintipf- 
Afpbllant 
versus 

Ab. Rm. V. All. LAK8HMANAN 

OHETTIAR AND OTBBB8— Dbfbndants — 
Rbsfondbnts. 

Hindu Law — Joint family— Attachment before 
judgment of co-vareener'e interest— Right of survivor- 
ship, if defeated. 

An attachment before judgment of a co-parcener's 
interest when not followed by a decree during the 
■aid co-parcener's life-time does not operate to 
defeat the right of surviTorship. Ramanayya v. 
Rangappayya (1), followed, iiuthusami Chetty v. 
Chinnammal (2), Sankaralinga Mudaliar v. Official 
Receiver of Tinnevelly (3), Sadayappan v. Ponnanna 
(4), referred to. 

Second Appeal against the decree of the 
District Court, Kamnad at Madur^, in A. S. 
No. 103 of 1924, preferred against the 
decree of the Court of the Subordinate 
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Judge, Ramnad at Madura, in O. S. No. 6 
of 1922. 

Messrs. S, VardacharUtr and C. S. 
Swaminathan, for the A ppellant. 

Messrs. T. R, Venkatarama Sastriar, 
and M. Murugappa Chettiar, tor the Re- 
spondents. 

Judfiftnent. — The question which arises 
in this Second Appeal which if decided 
against the appellant would be conclusive is 
whether an attachment before judgment of 
a CO parcener’s interest when not follow- 
ed by a decree during the said co-par- 
cener's life-time operates to defeat the 
right of survivorship. This question is 
governed by direct authority in this Court 
Ramanayya v. Rangappayya (1). It was 
a decision of the year 1893. Hot only 
has no doubt been since cast upon that 
decision in this Court but the view there 
taken has been reinforced by the con- 
verse case which is illustrited by the 
decisions in Muthusami Chetty v. Chinnam- 
mal (2) and Sankaralinga Mudaliar v. 
Official Receiver of Tinnevelly {3), These 
latter decisions are to the effect that 
where the co- parcener whose interest is 
attached before judgment survives the 
decree, the attachment takes precedence 
over the right of survivorship ; in other 
words, the creditor can avail himself of 
the attachment in order to realise bis 
decree as against the surviving co-parceners. 
This being the state of authority in this 
Court on this question, learned Counsel 
for the appellant has addressed to me 
an argument founded upon the grounds 
stated in the earliest case, Ramanayya v. 
Rangappayya (I) to show that the reason- 
ing is not quite logical and is not sup- 
ported by the decision which is referred 
to there, namely, Sadayappan v Ponnanna 
(4). On these grounds be asks me to post 
this case before a Bench. 1 do not think 
I should be justified at this distance of 
time in attempting to examine the logic 
of the decision in Ramanayya v. Rangap- 
payya (1) or to say whether the decision 
in Sadayappan v. Ponnanna (4) does 
really support the proposition which is 
founded upon it. I think I should not 
be justified in attempting to cast a doubt 
upon a doctrine which has been accepted 
in this Court for practically 40 years. 
It is, I think, very important that in 
such matters, whatever the ultimate deci- 

(1) 17 M. 144. 

(S) 24 Ind. 088. 320; 26 14. L. J. 517. 

(3) 92 Ind. Oas. 504; 49 M. L. J. 616; (1925) U. W. N, 
632; A.I.R. 1926 Mad. 72. 

(4) 8M.S54. 
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sion of the Oourte might be, it should be 
definite and well-settled and I think it 
would be a misfortune if I were under- 
stood as casting any doubt upon a matter 
which has been so settled as this. I am 
therefore, unable with very great respect 
to accede to the request made by Counsel 
for the appellant. The Second Appeal 
fails and must be dismissed with costs, 
w. s. & A, Appeal dismissed. 


MADRAS HIGH COURT. 

Criminal Appeal No. 442 of iP31 
November 10, 1931. 

Jaokson and CU&OBNVaN, JJ. 

In re RAVANAPPA REDDI— Acousbd— 
Appellant. 

Criminal Procedure Code {Act V of 1898) ^ ss. 195 
(]) (b), k76,5S7~-Penal Code {Act XLV of 1860), m. 
198,1^67 — Complaint of offence under s. 193 — Convic- 
tion under s. ^67— Absence of complaint by Court, 
effect of — Validity of conviction. 

Where it was alleged in a complaint that the 
accused fabricated a pro-note and induced A to 
file a suit against B and obtained a fraudulent 
decree with the object of getting the house of B, 
and the accused was convicted under ss. 467 and 
109, Penal Code : 

Held, that the complaint disclosed an offence under 
8. 193, Indian Penal Code, of intentionally fabricat- 
ing false evidence for the purpose of being used in 
a stage of judicial proceedings, and a Court con- 
fronted with such a complaint by private person and 
not preferred under s. 476, Criminal Procedure Code, 
had no jurisdiction to take cognizance of it and the 
conviction was, therefore, illegal, 

Where a Court proceeds upon a complaint which is 
no legal complaint at all, the error cannot be correct- 
ed under s. 537, Criminal Procedure Code, nor has s. 
532 any relevancy to such a case, 

Oriminal Appeal agiinst an order of the 
Court of Seeeione of the North Arcot 
Diyision at Vellore, in Case No. 6 of the 
Calendar for 1931. 

Mr. A. S. Simkaminathan, for the Appel- 
lant. 

The Public Prosecutor, on behalf of the 
Crown. 

Jackson, J. — The appellant has been 
sentenced to three years’ rigorous imprison- 
ment lor abetting the forging of a promis- 
sory note. 

On the facts there seems to be no doubt 
that the appellant is guilty under ss. 467. 
109, Indian Penal Code. The evidence of 
the Christian- Schoolmaster P. W. No, v 
proves that the accused ssked him to write 
the draft of the promissory- note. Ex. C, after 
the death of its alleged icfker Krishna 
Reddi, obviously for the purpose of a 
fraudulent execution. 

Section 467 has no necessary connection 


'with any Court proceeding, and when the 
committal order came before me upon an 
application to have it cancelled, 1 declined 
to interfere as there was sufBcient evidence 
to establish a prtma facie case against the 
accused. But now that the whole record is 
before us, the matter is not quite so simple. 
In the complaint Ex. J, it is alleged that 
the accused fabricated a pro-note and in- 
duced one Vata Ooundan to file a suit 
against Krishna Reddi in the panchayat 
Court, and obtained a fraudulent decree. 
The complainant was ignorant of all this 
until the execution of the decree was begun 
in the District Munsif’s Court “ The ob- 

ject of bringing about these forged and 
fabricated transactions is to get the house 
of the late Krishna Reddi.” 

This is clearly the offence under s. 193, 
Indian Penal Code, of intentionally 
fabricating falee evidence for the purpose 
of being used in a stage of judicial pro- 
ceeding. 

The Court may think the forgery a clear- 
er count than the fabrication of evidence 
because on the facts of this case it is doubt- 
ful if there was any proceeding before 
the panchayat at all, but nevertheless the 
allegation is plainly stated in the com- 
plaint, and it is the allegation which 
attracts the mischief of s. 195 (l) (b) 
Criminal Procedure Cods. 

A Court confronted with a complaint 
like Ex. J. by a private person and not 
preferred under s. 476, Oriminal Procedure 
Code, must refuse to take cognisance. It 
cannot even examine the complainant upon 
oath and then note that it is only taking 
cognizance of the offences not referred to 
in s 195, Criminal Procedure Code; be- 
cause the examination of the complainant 
on oath under s. 200 is after cognizance 
has been taken. But nothing of that sort 
was attempted in this case. The Court 
recorded a short sworn statement, and 
evidently took cognizance of every offence 
alleged in the written complaint. 

The effect of this is that the Court pro- 
ceeded upon no legal complaint at all; 
which is much more than a mere irregu- 
larity in the complaint. Therefore the 
error cannot be corrected under s. 537, 
Criminal Procedure Code, nor has s, 532 
any relevancy to the matter ; for that only 
validates commitments legal in themselves 
but made by a Magistrate not empowered 
to commit. 

In these circumstanoee the conviction 
must be set aside as being without juris- 
diction. Tbe bul is released. 
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CuPffenven, J.—Seotion 195 (i) (b) 
oi the Code forbids a Court to take <so^- 
nizance of an offence under s 193, Indian 
Penal Code, when it is alleged to have 
been committed in, or in relation to, any 
proceeding in any Court, except upon the 
complaint of that Court. Such an offence 
so committed, is undoubtedly alleged in 
the complaint in the present case, and 
indeed the section of the Penal Code is 
quoted. The Court was precluded ’from 
taking cognizance of that offence, that 
complaint being a private one. The con- 
viction was actually of abetment of forgery 
of a valuable security under ss. 467, 109, 
Indian Penal Code, but in Perianna MtUhi- 
rian v. Tengu Ayyar (1), I have already 
nven my reasops for holding that, this 
being only another way of dealing with 
what was in effect the same offence, — 
fabricating false evidence,— it is not open 
to a Court to permit the provisions of 
8. 195, Criminal Procedure Code, to be 
evaded in this manner. I agree therefore 
that upon this ground the conviction must 
be set aside, the proceedings being with- 
out jurisdiction. 

N. 8. <& A. Conviction set aside 

(1) lU Ind. Oas. 360; 28L. W.687; A. I. R. 1929 
Mad. 2l; (1929) M. W. N. 196; 30 Or. L. J. 322; 56 M. 
L. J. 208. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 294 of 193 1 
and 

Criminal Revision Petition No. 263 
of 1^31. 

October 21, 1931. 

Jackson J. 

SUBRAM AN YAM — Pbtitionbr 
versus 

VEERARAQHAVULU-Rbspondbnt. 

Criminal Procedure Code (Act V of J89S)^ sa. 1^36, 
457 — Penal Code {Act XLV of 1860)^ a. J^dS — Forgery 
•^Diacharge of accuaed— Pendency of Civil auit— 
Power to order further inquiry. 

Where a person accused of forgery is discharged 
and the Sessions Judge is moved under ss. 436 and 
437, Criminal Procedure Code, the Judge, if he thinks 
further inquiry necessary, should proceed under the 
said section and if he does not, he should dismiss 
the application. He has full discretion in the matter 
and the circumstance that the accused has lodged a 
oivil suit in respect of the same matter is irrelevant 
to the question whether the discharge of the accused 
should or should not be set aside. 

Forgery is an offence of too grave a publib impor- 
tance to be made merely triable by Subordinate Magia- 
^tes. 


?IIIAtA«BATWLU. 1S0 I. 0^ 

Criminal Revision from an order of the 
Sessions Judge, Quntur Divison, dated the 
15tb January, 1931, and made in Criminal 
Revision Petition No. 1 3 of 1930. 

Messrs. Y. Govindrajachari and K, 
Krishnamurthy, for the Petitioner. 

iir.Konda Kottayya,iot the Respondent. 

The Public Prosecutor, for the Crown. 

OPdei*. — The petitioner complained 
against the counter- petitioner for forger;^; 
theoounter-petitioner then filed a oivil suit 
in regard to the same matter. The Sub- 
Magistrate discharged the accused, and 
the Sessions Judge when moved under ss. 
436 and 437, Criminal Procedure Code, 
was apparently disposed to order further 
inquiry but did not do so because the 
prosecution of the complaint would be “em- 
barrassing to the Civil Court" without being 
“conclusive or even useful." The matter 
“had better be left to the Civil Courts in 
the first instance" with a strong precept 
that if the Civil Court thinks the criminal 
charge substantiated, it will have “no com- 
punction" in taking criminal action. 

This order has little merit. If the Judge 
thinks further inquiry necessary, he should 
proceed under s. 436 or s. 437; and if he 
does not he should dismiss the application. 
As he says himself, he has a full discretion 
in the matter. But to such a matter the 
oomparUon between Civil and Criminal 
Courts is quite irrelevant. If a man accus- 
ed of forgery lodges a civil suit it cannot 
be said that hie trial should be stayed 
because it may embarrass the Court that 
tries the suit. In the first place it will not 
embarrass it and in the second, it is entire- 
ly immaterial to the administration of 
criminal justice whether it embarrasses it or 
not. Of course a criminal conviction duly 
upheld is both conclusive and useful. 
There is no justification for the view that 
Oivil Courts are a better forum than Cri- 
minal Courts for judging issues of fact. 
Therefore, the circumstance that this 
accused person has chosen to lodge a civil 
suit is absolutely irrelevant to the question 
which was before the Judge, whether his 
discharge should or should not be set aside. 

Turning to the real question it is found 
that the complainant and the accused 
settled their accocnt with ro mention at all 
of the lists which subsequently appeared 
and are impugned as forgeries As the 
learred Judge says Exs F, S and K go a 
great way towards showing that Exs. O 
and P cannot be genuine traneactions. 
That being so, the Court of committal wa^ 
not in law justified in discharging the 
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aoonsed. Forgery is anofteoce of too grave 
a public importance to be made merely 
triable by Sub-Magistrates. 

The learned Judge is directed to proceed 
under s. 437, which is really the logical 
conclusion of his fifth paragraph and have 
the case brought op to the Sessions. It 
may be observed as this Oourt has had 
occasion to remark before that the matter 
will then be tried by the same person as 
would in the ordinary course be ultimately 
seised of it on the civil side. So long as the 
District and the Sessions jurisdiction is 
vested in the same person these invidious 
comparisons between Oivil and Criminal 
Courts are utterly beside the point. 

The petition is allowed. 

N. B. A A. Petition allowed 


MADRAS HIGH COURT. 

Criminal Revision Case No. 508 of 1931, 
Criminal Revision Petition No. 451 of 
1931. 

December 10, 1931. 

Walliob J. 

Jn re P. SEENAPPA OHETTY— Aooosbd 

— PaTJTIONBR. 

Explotives Act (IV of 188i)—Iiutea 3, 10— "Throw 
dowTis" and Chinese crackers, whether "explosives". 

Even ‘throw _ downs' and Ohincse crackers are 
explosives within the moaning of rr. 3 and 10 
uader the Explosives Act. 

Petition under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Oourt to revise an order of the Court 
of the Sub-Divisional Magistrate, Bellary. 
in 0 C. No. 8 of 1931. 

Mr. A. Visvanatha Ayyar, for the Peti- 
tioner. 

The Public Prosecutor, on behalf of the 
Crown. 

Order.— There can bo no doubt that, 
under the amendments to rr. 3 and 10 
under the Explosives Act even ‘Hhrow 
downs” and Chinese crackers are '‘ezplosi- 
vee.” The previous rulings of this Oourt to 
the contrary were based on an oversight of 
the amendments, ,and cannot be regarded 
aa now applicable. 

Technically then, the petitioner is guilty 
of the offence. But in the circumstances 
Petitioner may be forgiven for not possee- 
sing more knowledge on the point than 
learned Judges of the High Oourt. It 


would have been sufficient if he had been 
warned not to repeat the offence. That I 
cannot do now, as he is absent. The fine 
is reduced to rupee one. The balance if 
paid will be refunded. 

N. p. A A. Fine reduced. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 599 of 1931. 
(Criminal Revision Petition No. 540. of 
1931.) 

November 12, 1931. 

CUSOBNVBN, J. 

Tbb PRESIDENT, district BOARD, 

T AN J ORE— Pbtitionbe— Complain ANT 

VCT 8 %L 8 

ADAM QHANNI ROWTHER 
— AcCUfiBD — R bspondbnt. 

Madras Local Boards Act {XIV of 1920 as amended 
by Act XI of 1930), ss. 166 (I), 207, 223 — Plying motor 
bus for hire without licence — Complaint — Three 
months' period, computation of. 

If a person does an act for which a licence is requir- 
ed, and fails to obtain a licence, he may be prosecuted 
within three months of the expiry of the period for 
which the licence, if granted, would have been current. 
'The period of three months referred to in s. 223, Madras 
Local Boards Act, is not, therefore, to be reckoned 
from the commencement of the offence where the 
offence is a continuing one as in the case of plying 
without licence a motor car. Arthur v. Appavu Velan 
(3) followed, ffinp-JSmperor v. \J Thin Ohn (1) and Em- 
peror V, Bechardas (2), commented upon. [p. 782, 
col. 2, 1 

Petition under ss. 435 and 439 of the Code 
of Criminal Procedure, ;898, praying the 
High Oourt to revise the judgment of the 
Court of the 2od Class Magistrate, Nida- 
magalam, in 0. C. 38 of 1931 
Mr.P. V enkataramana Rao, tor the Peti- 
tioner. 

Mr. K.Svjamirtathan, for Ur. A. Viewanatha 
Saetri, for the Respondent, 

The Public Prosecutor on behalf of the 
Crown. 

Ordei* — This petition has been filed by 
the President of the District Board, Tanjore, 
against a judgment acquitting the respon- 
dent of the offence of using a motor vehicle 
for hire without a licence. Such an act is 
prohibited bys 166 (1) of the Madras Local 
Boards Act (Madras Act XIV of 1920 ss 
amended by Xl of 1930), and is rendered 
punishable by s. 207 read with Sch. VIII. 
The lower Court has found indeed that the 
respondent used his motor bus for hire 
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without taking out a licence, but it oonei- 
dera that complaint was not made within 
the time prescribed by s. 223. 

The question turns upon the construction 
of that section. It provides that no person 
shall be tried for an offence under the Act, 
‘unless complaint is made by the Police, or 
the president of a Local Board, or by a per- 
son expressly authorised in this behalf by 
the Local Board or its President within 
three months of the commission of the 
offence.’ To the section is added this 
proviso: 

“Provided that failure to take out a lioeuoe or obtain 
permiraion under thia Act ahall for the purpose of this 
section he deemed a continuing oSence until the ex- 
piration of the period, if any, for which the licence 
or permission is required, and if no period is specifi- 
ed, complaint may be made at any time within 
twelve months from the commencement of the 
^enoe." 

It is urged for the petitioner that, the 
offence being a continuing one until the 
list December 1930, when the period expir- 
ed for which the licence was required, a 
complaint made within three months of that 
date, as was the case here, would be in time. 
For the respondent I am asked to hold 
with the lower Court that time must be 
reckoned from the commencement of con- 
tinuing offence i. e., from the date, Ist 
October, from which the licence, which was 
issued quarterly, should have been taken 
out. 

In King Emperor v. U. Thin Ohn (1) a 
question of this kind arose under the City 
of Rangoon Muncipal Act in connection 
with a case of keeping a private market 
without a licence: but 1 have been unable 
to apply the reasoning there employed, be- 
cause the learned Judge who decided the 
case based his decision upon the date when 
the Oommissioner of the Oorporation came 
to know that the offence was being commit- 
ted. I have not seen the Rangoon Act; 
but such a test will not, 1 think, accord 
with the terms of the Madras Act. There 
is however this principle recognised in the 
decision, that time has not to be counted 
from the point when commission of the 
offence began. That was the view taken in 
Emperor V. Bechardaa ( 2 ) The prosecution 
there was for allowing to remain undemoli- 
ahed a house constructed in contravention 
of Municipal regulations, and the learned 
Judges point out that any other construc- 
tion placed upon provisions of this charac- 

(1) 117 Ind. Cat. 250; 7 R. 23.; A.I. R. 1929 Rang. 
122; 30 Or. L. J. 754. 

(2) 127 Ind. Cae. 181 32 Bom. L. R. ;6«l; A. I. R. 
1930. Bom. 340; Ind. Rul. (1930) Bom.fSOl; 31 Or. L. J. 
1159; (1930) Or. Oat. 172. 


ter would in such circumstances enable the 
Municipality to prosecute the owner of a 
completed building after any period what- 
ever. The same considerations certainly 
do not arise here, where the owner of the 
motor bus breaks the law every time he 
uses it without a licence. On the other 
hand, 1 have been referred to a case of this 
Court, 108 Ind. Oas. 411, Arthur v. Appavu 
Velan (3), where Devadoss, J., held that a 
person who kept an unlicensed potter’s kiln 
was liable to prosecution at any time within 
three months of the expiry of the during 
which the licence, if it had been granted, 
would have been current 

This last case is, I thick, clear authority 
for the view put forward for the petitioner. 
It is objected that, on the wording of the 
proviso, it is not possible to apply it to the 
circumstances of such a case as the present; 
that the offence does not really consist, as 
the proviso would require, in a failure to 
take out a licence, but in an act, or a series 
of acts, of using a motor vehicle without 
licence; and that the section without the 
proviso requires that the period of three 
months should embrace that act or series of 
acts. Verbally, no doubt, there is some 
ground for a criticism of this kind. But 
1 think that the intention of the section, 
read with its proviso, is clear. The essen- 
tial part of the offence, from the point of 
view of the District Board, is a failure 
to take out a licence, on the part of a person 
who has by his conduct obliged himself to 
do BO, for the period under reference— here 
the last quarter of 1930. It is not very 
material when and on bow many occasions 
he used bis bus during that quarter. Even 
if he used it only once he was no less bound - 
to obtain a licence for the whole quarter. 
The terms of the proviso support this view 
by allowing in such cases a period of three 
months from the date when the licence 
would have expired for complaint to be 
made. The rule accordingly is simply this: 
If a person does an act for which a licence 
is required, and fails to obtain a licence, he 
may be prosecuted within three months of 
the expiry of the period for which the 
licence, if granted, would have been current. 
That, I think, is what the proviso, read 
with the section, means, and so construed 
it does not seem to afford undue opport- 
unity for delay in taking action. 

I conclude therefore that the complaint 
in the present case was within time. Since 
the learned Second Class Magistrate has 

(3) 108 1. 0. 411.; 29 Or. L. J. 388; 10 A. I. Or. B. 52. 
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not recorded any finding upon the facts 1 
allow the petition, set aside hie order of 
acquittal and direct him to dispose of the 
case in the light of the foregoing observa- 
tions. 

N. s. 4 A. Petition allowed. 


MADRAS HIGH COURT. 

Second Oivil Appeal No. 119u of 1927. 

September 18, 1930. 

SoNDARAM OhBTTT, J. 

GURUS AMI THBVAN-Dbpbndant— 
Apfblumt 
venue 

GANAPATHI OHETTI and othbrs— 
Plaintj bps — Rbspon dents. 

Mortgage — Vmfruetuary mortgage — Mortgagee 
deprived of possession before expiry of period— 
Right to interest till date of redemption — Interest, 
whether chargeoMe on property— Civil Procedure Code 
(Act V of 1908), s. 100— Finding of fact — Interference 
— Question, whether presumption is rebutted, whether 
question of law. 

Where a usufruotuary mortgagee who is entitled 
under the deed of mortgage to enjoy the mortgaged 
proj^rty in lieu of interest for a period is deprived 
of possession without payment of the prineipal, 
be is entitled to interest even subsequent to the period 
fixed for redemption and the same can be made a 
charge on the mortgaged property. Manikchand 
Manganchandv. Rangappa Kondappa (1), distinguish- 
ed. Linga Reddi v. Sama Raw (2) and Sita Nath Ghose 
v.Thakurdas Chakravarthy (3), reUed oa. [p. 784, col, 
2 .] 

The question whether a presumption is rebutted or 
not is a question of fact to be determined according 
to the circumstances of each case. [p. 783, col. 2.] 

It is open to the lower Court to appreciate the 
evidence in the best manner according to its 
discretion, and where evidence has been properly 
admitted on both sides, even if its conclusion on a 
question of fact is erroneous, it cannot be interfered 
with in second appeal, [p. 784, col. 2 J 

Second Uivii Appeal against tne decree of 
the Sub- Judge, Ramnad, in A. S. No. 62 of 
1926. 

Mr. C. A. Seshagiri Sastri, for the Appel- 
lant. 

Mr. K. V, Krishnaswami Ayyar, for the 
Respondents. 

Judsodent.— Defendant No. 5 is the 
appellant and his appeal arises out of a 
suit brought by the deceased plaintiff, whose 
legal representative is the present respon- 
dent No. I for the recovery of a sum of 
money alleged to be doe on a registered 
neufrnctuaiy mortgage bond dated 30th 
December, 1912, and executed to the plaint- 


iff by defendants Nos. 1 to 3 and by defend- 
ant No. 1 as the guardian of defendant 
No. 4 for Rs. 700. The mortgagee was to 
enjoy the mortgaged property in lieu of 
interest for a period of five years. Defend- 
ant No. 5 is a subsequent purchaser of 
the mortgaged property. The main point 
in dispute in the suit is one relating to 
the discharge of the suit mortgage debt. 
The original suit mortgage deed was not 
produced by the plaintiff but it has come 
to Court from the custody of defendant 
No. 5 The plaintiff has set forth his 
version as to how defendant No. 5 came 
by this document, whereas defendant No. S 
has pleaded that this dcoument was got 
back after discharging the mortgage debt. 
The mortgage bond. Ex. 1, purports to 
bear an endorsement of discharge signed 
by the plaintiff. In view of the facts dis- 
closed in the pleadings, the trial Court, 
taking a correct view of the presumption 
of law in a case of this kind framed issue 
No. 1 in a proper way, so as to throw ^he 
incidence of the burden of proof upon he 
plaintiff. Issue No. 1 framed by that Court 
is, whether the suit mortgage deed remained 
undischarged. 

On this question, both sides adduced 
oral and documentary evidence and after 
a full and careful view of the entire evi- 
dence and the probabilities, the trial Court 
came to the conclusion that the mortgage 
bond remained undiecharged. On that 
footing it gave a decree in plaintiff's favour. 
The lower Appellate Court also came to 
the same conclusion sod confirmed the 
decree of the first Court. There being a 
concurrent finding on tbisquestion of fact by 
both the Courts, it is not possible to reject 
that finding, unless it is shown that it is 
vitiated by any of the flaws contemplated 
in s. ICO, Civil Procedure Code. The way 
in which the lower Appellate Court has 
dealt with this question indicates to my 
mind that it has given due weight to the 
circumstances dieclosed in the evidence 
which favour one side or the ether; and 
after weighing the evidence and probabili- 
ties on both sides it has thought fit to 
believe the plaintiff's version as true and 
more probable. All that can be said in 
favour of defendant No. 5 in this case is, 
that he starts with an initial presumption 
in his favour. That is a rebuttable pre- 
sumption and the question whether a pre- 
sumption is rebutted or not is a question 
of fact to be determined sccording, to the 
circumstances of each case. An attempt 
has been made by the learned Advocate for 
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the appellant to oanvass the evidence 
adduced in this case, in order to show that 
the lower Appellate Court was not quite 
correct in preferring one kind of evidence 
to the other. It is open to that court to 
appreciate the evidence in the beat manner 
according to its discretion, and where evi> 
dence has been properly admitted on both 
sides, even if its conclusion on a question 
of fact is erroneous, it cannot be interfered 
with in second appeal. It is unnecessary 
for me to review the evidence as in a first 
appeal and come to a conclusion on this 
question of fact I consider that the find- 
ing of both the Courts below on this ques- 
tion is entitled to acceptance and I accord- 
ingly confirm that finding. 

One other point had been taken for the 
first time in this second appeal, and that 
relates to the award of interest to the plaint- 
iff on the mortgage amount lor the period 
subsequent to his dispossession. Somehow, 
defendant No. 5 failed to take an issue on 
this point and it does not appear that he 
took up this objection even in the appeal 
preferred by him against the decision of 
the first Court. No doubt, in pars. 12 of 
his written statement he has taken the plea 
that no damages are payable by him to 
the plaintiff as claimed in the plaint. The 
courts below have thought fit to award 
interest at 12 per cent, for the subsequent 
period as a fair and reasonable rate of 
interest. The question is, whether under 
the terms of the mortgage deed, Ex 1, 
interest is allowable to the plaintiff after 
the period of five years fixed for redemp- 
tion. The deed recites that after the expira- 
tion of this period the principal amount 
of Rs. 700 should be paid to the plaintiff 
and the mortgage redeemed. If without 
the payment of the principal amount to 
the plaintiff, he is deprived of possession 
of the mortgaged properties, is he not 
entitled to reasonable interest by way of 
damages on grounds of equity? I take 
it that the lower court have allowed interest 
on equitable grounds. The rate fixed is 
not unduly high and there is no reason 
to reduce that rate. But the question is, 
whether the interest so awarded can be 
claimed along with the principal amount 
of the mortgage and made chargeable on 
the mortgaged property. . 

As to this, reliance is placed on the 
appellant’s side on the decision in Manik- 
ehand Manganchand v. Rangappa Kondappa 
(1;. In that case, the mortgage bond itself 

a) 59 Ind. Oaa. 765; A. 1. R. 1981 Bom. 28; 45 
;^'5l5i82Bom. L.B.1435. 


recites that after the stipulated period, 
the principal amount was to be recovered 
without interest by sale of the mortgaged 
property. In the mortgage deed in ques- 
tion in the present case, there is no such 
express provision negativing the right of 
the mortgagee to interest after the period 
fixed in the deed. On the other hand, the 
decisions in Linga Reddi v. Sama Rau (2) 
and Sita Nath Ghosx v, Thakurdaa Chakrav- 
arthy (3),referred,to by the learned Advocate 
for respondent No. 1 show that interest is 
allowable in a case of this kind and 't can 
be made also a charge on the mortgaged 
property. The observation in the Madras 
case is to the effect that, if the plaintiff 
was entitled to the usufruct of the mort- 
gaged property in lieu of interest, it is 
premissible to award a reasonable rate of 
interest as damages which may be more 
or less equivalent to the usufruct of the 
land. The learned Judges farther observed 
that such interest when allowed can be 
made a charge upon the property The 
same view has been held in the Calcutta 
case also. I am, therefore, of opinion that 
there is nothiog illegal in allowing iuterest 
to the plaintiff subsequent to the period 
of five years fixed in the mortgage bond 
and in the direction to make this interest 
also recoverable by the the sale of the mort- 
gaged properly. 

In the result, the second appeal fails 
and is dismissed with costs of respondent 
No. J. In view of the undertaking given 
by the appellant when obtaining a stay 
order in 0. M. P. No. 4498 of 1927, sub- 
sequent interest on the amount due under 
the mortgage-decree will be taken to be 
nine per cent, per annum iustead of six 
per cent, from 5th January, 1928. 


N. s. & A. Appeal dismissed. 


(8) 17 M. 469; 4 M. L. J. 143. 
(3)52 Ind,Oas. 433; 46 0.448. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 388 of 192 i, 

April 9, l?3l. 

Riursiiu, J. 

O.R 8UBRAMANIA AlYAR- 

PlA NTIPF — APPBLtANT 
X ersus 

PANOHANADA ODAYAR and anothbb— 

DBF.SNOiNTA — R bsPONDBNTA 

Mortgagee — Possession — Failure to deliver possession 
— Right to damages — Limitation, 

Where a mortgagor is guilty of the breach of the 
covenaat to deliver possession, the mortgagee is 
entitled to fall back on the claim for interest 
whether it is described as interest or described as 
damages for breach of the covenant to deliver pos- 
session. It cannot be said that it is the business of the 
mortgagee to get into possession and if he does 
not get possession he is not entitled to interest or 
damages. Linga Reddi v. Sama Rau [2), Sita Nath 
Ghouse V. Thakurdas Chakravarthy (3), Mahadap v. 
Joti {A), Manikchand Maga^ichand v. Rangappa Kond 
appa (5), explained, [p, 78(), col. 1.] 

In such a case claim for damages remains unbarred 
so long as the claim for the principal is also un- 
barred. Mathura Das v. Rajah Narindar Bahadur 
(7), Nityananda Patnayudu v. Sri Radha Chaiiana 
Deo (8;, applied. Ip. 786, col. 2 ] 

Second Oivil Appeal against the decree of 
the Sub- Judge, Tanjore, in A. 8. No. 27 of 
1927, 

Messrs. C. S Venkatachariar and S. 
JHamamami Ayyar, for the Appellant, 

Mr. C, A. Seshagiri Sastriy for the Res- 
pondents. 

Judgement. — The plaintiS is the ap- 
pellant in this case The suit is filed upon 
a mortgage bond, Ex. A, dated .Mst 
August, lyl2. It was executed for Ri, 4'JO. 
but the plaintiS admits that only li). 
out of the consideration was advanced and 
the other Rs. 100 was not advanced to 
defendant No. 1. The mortgage purported 
to be a mortgage with possession of certain 
properties of defendant No. 1, but as a 
matter of fact possession of the properties 
was not delivered to the plaintiS The 
plaintiff therefore claims damages in the 
shape of mesne profits for three years, 
which he claims to be R^. 285 at the rate 
of Rs. V5 a year. Defendant No. 1 pleaded 
that the mortgage wa3 not supported by 
consideration. Both the lower Oourts found 
that it was supported by consideration to 
the extent of Rs. SOD.Mr, Seshagiri 8 istri, 
the learned Advocate for the respondents, 
repeated the argument that the document 
was merely nomifial and was not supported 
by consideration. He has not filed any 
cross- objections but has mentioned this 
point merely for supporting the decree so 
that I may not give the additional relief 
which the appddant seess. However, 1 
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do not see any reason why I should nos 
accept the finding of tho both the court 
below that the document is supported by 
consideration to the ex '.ent of Rs, 330. The 
courts belo9v di tallowed the damages 
claimed, namely, Rs. 285 on the ground tnat 
the plaintifi's claim for poasesaiou 
of the properties is now barred and there- 
fore the claim for mesne profits of these 
properties is also barred. The document 
fixed three years for payment of the princi- 
pal, but as pcs.esfiin of the properties' 
was not delivered, it is true that the 
plaintifi s cause of action for getting poa- 
session of the properties arose on the 
date of the document itself, namely, Slat 
August, 19i2 But Mr. Venkatachariar, 
the learned Advocate for the appdait 
nli'son Ets. Baud B 1 as acknowledg- 
ments and he relies also on a case in 
Anant Ram v. Inayit AH Khan (1). 

The entires in Eis. B and B 1 are 
merely entiies showing that defendant No. 
1 received R), 2}3 towards the considera- 
tion of the mortgage document. It is 
difficult to sry that t'lese amount to ac- 
knowledgments of the liability to trausfer 
possession of the mortgaged properties. 
In the case in Anant Ram v. Inayat AH 
Khan (1), it was observed that acknow- 
ledgmeni of a right carries with it all its 
consequences. Very often it may be so: 
but eveu then it is difficult to infer by 
the acknowledgment of the mortgage 
document itself that the liability to deli- 
ver possession of the properties was in- 
tended to be also acknowledge J. How- 
ever I dc not wish to express any final 
opinion on this matter as the ease can be 
disposed of on other grounds. The right to 
damages is merely the right to gat inter- 
est. Exhibit A itself shows that the profits 
of the properties mortgaged and intended 
to ba delivered were to be enjoyed by the 
plaintiff in lieu of interest. So the 
damages the pUintiS sustains by the 
non delivery of possession are merely 
intereet. In Linga Reddi v. Sama Rau (2), 
it was observed at page 472*, it is the same 
interest that i) awarded as damages. 
That case is practically on all fours to 
this case with this difference, that the 
rate of interest was mentioned in the 
document of that case as 10 per cent, 
whereas it is not mentioned in the docu- 
ment before us, and here the plaintiff's 
claim is now confiaed only to damages 
for three years The decision in Sita Nath 

(1) (1920) 2 L.L. J. 549. 

(2) 17 Mad. 469; 4 M. L, J. 14.1 

" *1 tl 17 



786 flOTBAMlNA AltiB 9 , PiNOHANiDi ODAEti. 136 I. 0. 


Ohoute v.Thakurdas Chahramrthy (3) also 
supports the appellant* That case resem- 
blfs the present case much more than the 
cafe in Livga lieddi t, Sama Ban (2), 
hecauee the rate of ioterfst was also not 
mentioned in the docnnoent there, 12 per 
cent was clairred as damages in that 
rare, and the High Court observed that 
it was not As against these two 

decisions Mr. Seshagiri Sastri relies on 
two decisions of the Bombay High Court 
One is Mahadajiv. Joti (4;. In that case 
it was obeervea that the plaintiff was 
entitled to posseseion in lieu of interest 
and if he never troubles himself to obtain 
posaeasion he lost his right to interest. 
That sentence by itself produces the im- 
pression that the defendant in that case 
was willing to give posseseion or offered 
to give popseesion to the plaintiff, but the 
plaintiff did not care to take it. But I 
do not find in the statement of facts any- 
thing to cupport the suggestion that the 
nlaintiS was not willing to take pcssessioD. 
If the decision in that case rests on that fact, 
it may be correct, i.c, that the mortgagee 
is not willing to take possession or does 
not want to take the trouble of taking 
possession and managing the properties 
though the mortgagor is willing to deliver 
them to him. It may be in such a 
case he is not entitled to interest, but if 
the mortgagor fails to deliver possession 
o the mortgagee in breach of the coven- 
ant in the document, in such a case, to 
say that the mortgagee loses his right to 
interest merely because the mortgagee 
baa not taken any immediate steps to 
enforce possession, is not justified. This 
decision is followed in another decision 
of the same court in Manikchand Magan- 
ehand v. Rangappa Kondappa (6), That 
decision praotially presents to me the same 
difficulty as the earlier decision. 

Where a mortgagor is guilty of the 
breach of the covenant to deliver posses- 
8ion»th6 mortgagee is entitled to fall back 
on the claim for interest, whether it is 
described as interest or described as 
damages for breach of the covenant to 
deliver possession, but to say that it is the 
business of the mortgagee to get into 
possession and if he docs not get possession 
be is not entitled to interest or damages at 
all does not commend itself to me A 
proposition of that kind gives a premium 
to the mortgagors to commit breaches of 
the covenant into which they have^entered, 

(3) 52 Ind. Cas. 433; 46 0. 448. 

(4) 17 B.425. 


It is observed by the Chief Justice iu this 

c»pf : 

“It would be a very bad precedent if we hold 
that a usufructuary mortgagee could lie by and 
not take llie trouble to get into possession, rely- 
ing upon hig being able afterwards to make a 
claim before the court for damages for not having 
been given possession.” 

If It is meant that a mortgagee vrbo is 
not willing to take pcsseFsion even if the 
mortgagor is willing to offer possefsion is 
not entitled to sympathy. I agree. But 
if more is meant by the sentence quoted 
that even where a mortgagor refuses to 
deliver or dees not deliver possession the 
mortgagee should lose interest because he 
has not immediately taken steps to get in* 
to poseession is to make a person who 
breaks his contract not liable for the con- 
sequences of the breach, and I do not 
agree with it. The two Bombay decisions 
are in my pinion inconsistent with the 
decisions in Linga Rtddi v. Shama Run 
(2) and Sita Nath Ghouse v. Thakurdas 
Chakravarihy (3) and I prefer to follow 
the decision of this court and of the Cal- 
cutta High Court. I see that my bro- 
ther Sundaiam Ohetty, J., is also taking 
the same view in his decision in Guru- 
eami Thevan v. Ganapaihi Chetti (6), He 
has also tried to distinguish the case in 
Manikchand Manganchand v. Rangappa 
Kondappa by en observation that in 
that case, the amount was to be recovered 
without interest according to the terms 
of the mortgage bond. This is not the 
ground upon which the learned Judges 
base their decision, and I prefer to ex- 
press my disagreement of the decision 
rather than distinguish it in this way. 

Mr. Sesbagiri Bastri also contended that 
a claim for damages cannot be maintained 
after six years of the breach and he referred 
to cases of leases and sales. We have 
nothing to do with these cases. In the case 
of a mortgagee, if there is a breach of a 
covenant, a claim for damages remains 
unbarred so long as the claim for the 
principal is also unbarred. This is the 
principle stated by the Privy Council in 
Mathura Das v. Rajah Narindar Bahadur 
(7). That is a case where there is no 
provision for payment of interest after tie 
due date. It is given as damages by the 
Privy Council and they held that it is tc t 
barred. This wes followed by this coujt 
in Nityar.anda Patnayudu v. Sri Radha 

(5) 59 Ind. Cas 765: A. I. R. 1921 Bom, 28; 45 R 
628: 22 Bom. L. R. 1435. 

(6) 136 Ind. Cas. 783; A.L R. 1932 Mad. 173, 

(7) 19 All. 39; 23 1. A. 138; 7 Sar. 88 (P. 0.) 
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Ghairana Deo (8). I think the principle of 
those cases applies. By failure to deliver 
possession of the property the plaintiff is 
deprived of bis interest, and the claim for 
such damages for failure in the shape of 
interest cannot be barred so long 
as the main claim is not barred. In this 
case however the plaintiff confined it to 
damages for three years only prior to suit. 
He is not entitled to get larger or very 
exorbitant rate of interest under the guise 
of a claim for mesne profits, especially as 
he did not care even to have the rate of 
interest mentioned in the mortgage bond 
a^ in the case of Sita Nath Ghouse v. 
Thakurdaa Chakravarthy (3). I think the 
interests of justice will be best served by 
giving interest at 12 per cent, on the 
principal sum of Rs. ^09 in addition to the 
sum decreed by the lower Court. The 
plaintiff will be entitled also to get interest 
at 6 per cent, from the date of the decree 
up to the date of payment. The plaintiff 
will be entitled to a decree at 12 per cent 
on the sum of Rs, 309 from 27th February 
1922 to 6th September 1926, the date of 
the District Munsif's decree, and on the 
aggregate amount at 6 per cent. It is 
admitted that Rs, 300 already decreed by 
the courts below has been paid, so that 
the further interest at 6 per cent, will be 
calculated only on the amount of interest, 
i.e, Rs. 162 with interest at 6 per cent, 
from the date of the District Munsif's 
decree. Each party will bear his own costs 
throughout except in the memorandum 
of objections filed in the lower Appellate 
Court as to which the order of the lower 
Appellate Court will stand. 

N. K. A 1 . Order accordingly. 

(8) 20 Mad. 371, 


ALLAHABAD HIGH COURT. 

Criminal Revision Appeal No. 428 of 1931. 

August 25, 1931, 

SOLAIMAN, J, 

Musammat CHANOHAL— Applioint 
versus 

EMPEROR — Oppositb Pabty 

U. P. Municipalities Act (II o/ 1916), s. 298 (1)^ 
List /, Group U cL (e)— Promoting or maintaining 
health, safety and convenience of inhabitants — Dye- 
law prohibiting residence of prostitutes in particular 
area, legality of. ^ 

The prohibition against public prostitutes from 
residing in a particular street or area given may be 
for the purpose of promoting or maintaining the health, 
safety and convenience of the inhabitants of the 
mumcipality within the meaning of s. 298 (1) of the 
17 • F. Municipalities Act and a bye-law to that effect 
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therefore can be validily made under that section. 
But such a bye-law must not be discriminating 
in its effects. The prohibition must be aimed 
against the residence of public prostitutes in 
general and not the residence of any individual pros- 
titutes or class of prostitutes, [p. 788, col. L] 

Messrs. Shiva IWasad Sinha and S. B. L. 
Gaur, for the Applicant 

The Assistant Uoveinment Advocate, for 
the Crown. 

Judgment — This is an application in 
revision from an order convicting the 
accused under s. 299 of the U, P. Munici* 
palities Act for having committed a breach 
of a Municipal bye-law. 

On ISiih July, 1925, the Municipal Board 
of Hathras got a notification published in 
the Government Gazette under which the 
following bye-law among others, was an- 
nounced; — 

“No public prostitute shall reside within the 
areas or in the streets specified below, provided 
that public prostitutes who at the end of March, 1925. 
owned and resided in houses and streets in areas 
mentioned below may continue to reside in those 
houses.'* 

Then followed a list of no less than 13 
items containing roads, bazars, abadi, lanes, 

©to. 

The bye-law was expressly not made appli- 
cable to public prostitutes who had owned 
and resided in houses and streets in the 
areas mentioned at the end of March, 1925. 
It was intended to apply to new comers 
only. 

This notification was replaced by another 
notification of 27th April, 1927, which con- 
tained the same byelaw. 

The applicant, although she denied the 
fact, has been found by both the Courts 
below to be a public prostitute and to 
have been carrying on her profession as 
such. This finding must be accepted in 
revision. 

There is no doubt that she has committ- 
ed a breach of the bye-law mentioned above 
because the house occupied by her is 
situated in one of the streets which had 
been prohibited. 

The learned Advocate for the applicant 
impugns the validity of the bye-law and 
urges that theconviction is illegal because 
the bye-law itself was invalid. 

Under e. 298 (i) a Board is empowered to 
make bye laws applicable to the whole 
or any part of the municipality for the 
purpose of promoting or maintaining the 
health, safety and convenience of the in« 
habitants of the municipality, and for the 
furtherance of Municipal administration. 


OKAKdHAL V. BlIPBROB. 
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Group H in the list I appended to the 
fcfction rrovidpB in cl. (e) for 

“prohibiting in any specified street or area the 
residing of public prostitutes and tho keeping of a 
brothel or the letting or other disposal of a house or 
building to public prostitutes or for a brothel.” 

There is no doubt that the prohibition 
against public prostitutes from residing 
in a particular street or area given may 
be for the purpose of promoting or main- 
taining the health, safety, and convenience 
of the inhabitants of the Municipality, and 
that, therefore, such a bye-law can be 
validly made. 

But the bye law must aim at pro- 
hibiting in specified streets or areas the 
refiding of public prostitutes or the 
keeping of a brothel, etc. It must not be 
discriminating in its effect. It would be 
illegal for a Municipal Board to single out 
any individual prostitute and prohibit her 
from residing in a particular area. Simi- 
larly, it would be illegal to pick out a 
group of prfetitutfs and prohibit them 
from residing in a particular area. The 
bye-law must be general and must prohibit 
the residing of public prostitutes in tha^ 
area. The prohibition must be aimed 
against the residence of public prostitutes 
in general and not the residence of in- 
dividual prostitues or any particular class 
of prostitutes. It is obvious that when a 
discrimination is made, the object for which 
the bye-law was framed would be nullified 
and there would be no promotion or 
maintenance of the health, safety and con- 
venience of the inhabitants. Such a bye- 
law will merely create an invidious distinc- 
tion and be beneficial to one class of pro- 
stitutes and injurious to the others. I 
am perfectly satisfied that this is not what 
is contemplated by the Legislature. The 
prohibition must be general and of univer- 
sal application within a specified street 
or area and must not hit particular pro- 
stitutes, while leaving other prostitutes free 
to ply their trade. 

The language of the bye law as quoted 
above not only peimits prostitutes who 
owned and resided in houses in March, 
19 5 to continue to live there a» 
before but even perhaps permits prostitutes 
who merely resided in the streets in the 
areas to carry on their profession undisturb- 
ed. feuch a bye-law was not in accordance 
with the provisions of s. 298 because it did 
not amount to a prohibition of the residence 
of public prcstitut(s but merely to a pro- 
hibition against a particular class of pro- 
stitute p. ' 

(1 A. W. N. (1902) 117 ; 24 A. 439. 


In Emperor v. Balkishan (1) a learne^ 
Judge of this Court declined to give effec. 
to a bye law made by the Naini Ta 
Municipal Board whereit appeared that an 
invidious and unreasonable distinction was 
drawn between a person who is a servant 
and a person of a similar degree who is not 
a servant. 

I accordingly accept this revision and 
setting aside the conviction of the accused, 
acquit her of the offence with which she 
was charged and direct that the fine if paid 
be refunded. 

The Municipal Board of Hathras would 
be well advised to re-draft this bye-law so 
as to make it of general application. 

E. L. Conviction set aside. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal No. 

967 of 1931. 

October 12, 1931. 

Aqha Haipab, J. 

BUTA SINGH— JcBOMBNT-DBBrOK— 

Appbllant 

versus 

BALWANT SINGH— (Dbobbb Holobb)— 

RBePONDBNT. 

Civil Procedure Code {Act V of 1908), 0. XLI,r, 
27 — Additional evidence in appeal— Refusal to admit 
— Second appeal, competency of. 

Where a lower Appellate Court refuses to adnut a 
certain material document as additional evidence in 
an appeal under O. XLI, r. 27, Civil Procedure 
Code, the High Court cannot interfere in second 
appeal. Vaithinatha Pillai v. Kuppu Shevar (1), 
Santa Singh v. Bhan- Singh (2) and Durga Pro- 
sed v. Jai Narain (3), relied on. [p. 789, col, 2.] 

Miscellaneous Second Appeal from an 
order of the Senior Subordinate Judge, 
Amritsar, dated the 2nd March, 1931. 

Mr. A jit Ram, for the Appellant. 

Mr. Harhans Singh, for the Respondent. 

Afifha Haldap, J. — The appeal 
arises out of certain execution pro- 
ceedings. The decree-holder proceeded 
to attach certain property. The jndgment- 
debtor raised the plea that the property 
was ancestral and, therefore, was not liable 
to attachment. The trial Court held that 
the property was not ancestral and over- 
ruled the plaintiff’s objection. The judg- 
ment -debtor went up in appeal. One of the 
grounds of appeal, that is No. 2, taken 
by him was that the lower Court had 
erred in giving its decision without ex- 
amining the entries in certain revenue 
papers relating to the land attached. 

it appears that the appellant had given 
these papers to his Counsel for producing 
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them in the case but the latter did not 
produce them. 

The first portion of this ground of appeal 
is without any substance whatsoever. The 
document had not been placed on the 
record and, therefore, it was impossible 
for the trial Court to examine the entries 
in the said document relating to the land 
in question. These copies were produced 
before the lower Appellate Court and an 
application accompanied by an affidavit, 
was filed by the appellant asking the Court 
to admit additional evidence under the pro- 
visions of 0, XLI, r. 27 of the Civil 
Procedure Code. 

I have satisfied myself that the appellant 
applied tor the opies on the 27th October, 
1930, and that he obtained them on the 
same day. The next hearing of the case 
was on the 3l8t of October, when evidence 
had to be produced. The appellant’s 
affidavit alleges that the copies were given 
by the judgment debtor to his Counsel but 
that the Counsel did not produce them in 
Court, Now, the learned Judge of the 
lower Appellate Court observes as follows: — 

“The appellant has now put in a copy of jamahandi 
along with the memorandum of appeal in order to 
prove ^ that the land attached has been * in 
possession of the appellant and his ancestors since 
1865. The fard itself does not prove this and I see 
no reason to admit it in evidence at this stage when 
it was not originally produced.” 

In other woras the learned Sanior Sub- 
ordinate Judge, in the exercise of his dis- 
cretion, refused to admit the document. 
In my judgment the learned Judge of the 
lower Appellate Court was right To hold 
otherwise would be to put a premium on 
gross negligence of the parties and their 
Counsel. In this case the judgment-debtor 
actually obtained copies and gave them 
to his pleader. If the pleader was negligent 
and did not produce these copies at the 
proper time the remedy of the judgment- 
debtor, if any, Ihs in filing a suit for 
damages against his pleader. That matter 
is, however, not before me and I do not 
express any opinion one way or the other. 

The question now is, whether, in second 
appeal it is open to this Court to admit 
additional evidence. There is a Full Bench 
decision of the Madras High Cjurt reported 
as Vaithinatha Pi/Zaiv. Kuppu Shevar (1), 
where the learned Chief Justice followed 
the course of decisions of the Madras and 
Allahabad High ’Courts and held that no 
second appeal lay from a refusal by the 

(l) 53 lad. Oas. 274; 42 M. 737; 10 L. W. 122; 37 M. 
L. J. 125; (1919) M. W. N. 525; 26 M. L. T. 216. 

F.B.). 
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lower Appellate Court to admit frssh 
evidence under O.XM, r. 27 of the Civil 
Procedure Code. It is true that Mr. Justice 
Sadasiva Iyer gave a dissentient judgment in 
the Full Bench but, in my judgment the 
opinion of the Majority of the Fall Bench 
seems to be consonant with the authofi .ies 
and general principles. Jn Santa Singh v, 
Bhan Singh (2) Mr Justice Broadway 
followed Vaithinatha Pilai v. Kuppu Shevar 
(L) and held that where a lower Appellate 
Court refuses to admit a certain material 
document as additional evidence, in the 
appeal under O XLI, r. 27, Civil Procedure 
Code, the High Court cannot interfere in 
second appeal. To the same effect is a 
judgment reported as Durga Prasad v. 
Jai Narain (3) where a Division Bsnch held 
that a refisalin theex^icise of discretion 
to admit addidonal evidence under O XLI, 
r 27, of the Civil Procedure Code, will not 
afford a ground for second appeal. There 
are a number of other decisions to the 
same effect which need not be referred to. 
In my judgment it was a matter of 
discretion for the lower Appellate Court to 
admit or to refuse to admit additional 
evidence. That Court had declined to 
admit that evidence and it cannot be said 
that the discretion exercised by it was either 
perverse or contrary to law or against the 
well recognised judicial principles. No 
other point was argued before me. 

Under these circumUances I refuse to 
admit additional evidence and confirming 
the decree of the Court below, dismiss the 
appeal with costs, 

A Appeal dismisse i, 

(2) 70 Ind. Oas 830; A. I. K. 1923 Lah 30. 

(3) 9 lad. Gas. 265; 33 A. 379; 8 A L. J. 175. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 43 of I93J. 

June 30, 1^31. 

SuLAiMiN. Acting 0. J, and 8k.v, J. 

HiRA — D hfbnpant-— Appbllint 
versus 

GAYA ANDCTaBliS — PLilNXIFPS — 
Dbfb 'J pints —Respondents. 

Civil Procedure Code (Act V of 1908), 8, 35, Sch^ 
II, para. 3 (2^ — Reference to arbitration-— Coats 
incurred prior thereto— Omission of arbitrators to 
award such costs— Court, if can award 

Where the question relating to costa incurred in 
the litigation prior to a reference to arbitration was 
also referred to the arbitrators but the arbitrators 
left the question undecided and the Court did not 
remit the award on the ground that it had omitted 
to award costs : 


136-49 B 
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Held, that aa the Oourt waa precluded from going 
into that matter by virtue of the provisions con* 
tained in para. 3 of Sch. IT, Civil Procedure Code, 
it no longer had any discretion to award costs, (p. 
790, col. ‘2 1 

Held, further, that as soon as the dispute as re- 
gards costs of litigation waa referred to arbitration, 
the Court became functus officio, so far as this matter 
was concerned and could not decide this question. 
Ham Charan y. Jasoda (1), referred to. [ibid,] 

Letters Patent Appeal against an order 
of Mr. Justice Boys, dated the bth May, 
1930. 

Mr, Mansur Alam, for the Appellant. 

Mr. Haribans Sahai^ for the Respond- 
ents. 

Judgment) — A suit for a declaration 
of their rights to fish was filed by the 
plaintiffs and among the reliefs claimed in 
the plaint was one for the costs of the suit. 
On the 3rd of August, 1927, the parties 
agreed to refer the whole case to the arbi- 
tration of five arbitrators. It was not a 
reference of specific points out of the 
whole case. There can be no doubt that the 
dispute in the case including one relating 
to costs of the litigation and that dispute 
also was referred to the arbitration. The 
arbitrators delivered an award in favour 
of the plaintiffs decreeing their claim but in 
the award they made no mention of any 
costs. Objections were filed to the award 
by the defendants buttbe plaintiffs did not 
object to the award on the ground that it 
was defective inasmuch as it omitted to 
give them costs. The learned Munsif 
overruled the olj action and directed that a 
decree should be prepared in terms of the 
award. H’, however, ordered that the plaint- 
iffs should get twe-thirds of their entire 
costs from the defendants who should re- 
ceive one third of their costs from the 
plaintiffs. On appeal to the lower Appel- 
late oourt by the defendants it was held 
that the learned Munsif bad no jurisdic- 
tion to award costs when the arbitrators 
had failed to do so The learned Judge 
disallowed all costs to the plaiaiiCfs. On 
appeal to this Oourt a learned Judge came 
to the conclusion that the plaintiffs were 
entitled lo costs because the Mursf had 
power to grant them costs. The learned 
Judge pointed out that when the Oourt had 
been given an express power to grant costs 
of arbii ration under ra''8. 13 of Hch, il it 
would be manifestly inequitable that the 
Oourt should have no power to give costs 
a'ltnally incurred in its own Court. He 
also relied on e. 35, Civil Procedure Code, 
which gives the < i creiian to the Court in 
the matter of costs. The .observaii^ns 
made on general grounds have great force, 
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but we are bound by the language of the 
Code. 

There were three stages in the suit. 
Costs were incurred by the plaintiffs up to 
the time of the reference to arbitration. 
We have already pciated out that having 
regard to the language of the agreement of 
reference, it included the dispute as to 
costs which had been expressly claimed 
in the plaint. The next stage was the pro- 
ceeding before the arbitrators and the costs 
were incurred in that proceeding. There 
can be no doubt that under para. 13 of 
the Second Scshedule the Court has full 
power to grant costs of arbitration when 
the award contains no sufficient provision 
concerning them. The third stage was 
when the objections to the award were 
filed and they were disallowed. The Court 
had undoubtedly power to grant costs of 
this proceeding to the plaintiffs. 

As regards the costs incurred prior to the 
reference which also were referred to the 
arbitration, the diffi(;ult.y is caused by the 
provisions of para. 3 (2) of Sch. II which 
lays down that ‘where a matter is referred 
to arbitration the Oourt shall not, save in 
the manner and to the extent provided in 
this schedule, deal with such matter in 
the same suit*. If therefore, the question 
of the costs of the litigation was refer- 
red to arbitration the latter was pre- 
cluded from dealing with that matter 
in the same suit. If the Court consider- 
ed that the award was defective inasmuch 
as it omitted to award costs it might have 
remitted the award to the arbitrators for 
further consideration, but neither of the 
parties asked the Court to do that. When 
the award was not remitted the Oourt had 
no power to deal with the question of costs 
of litigation which had been referred to 
arbitrators and which was left undecid- 
ed by them. 

Section 35, Civil Procedure Code, in no 
way helps the plaintiffs for the discretion 
to award costs is subject to such condi- 
tion and limitation as may be prescribed 
and to the provisions of any law for the 
lime being in force. As the court was 
precluded frem going into that matter by 
virtue of the provisions contained in para. 
3 of Scb. II, it DO longer had any dis- 
cretion to award costa It may also be 
pointed out that as soon as the dispute as 
regards costs of litigatk n was referred to 
arbitration, the Coirt became functus 
officiOf BO far as this matter was concerned 
and could not decide this question. 

The learned Advocate for the respond- 
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ents has in support of the view taken hy 
the learned Judge of this Oourt relied on 
the case of Ram Charan v, Jasoda (1). 
The learned Judges of the Oudh Court 
referred to para 13 of 8oh. II which would 
suggest that they were dealing only with 
the costs of the arbitration proceedings. If 
they meant to hold that the Oourt had 
power to grant costs of the entire litiga- 
tion even if the same had been referred to 
the arbitrators we would not agree with 
that view. 

We accordingly allow this appeal in part 
and modifying the decree of the learned 
Judge of this Oourt direct that the plaint- 
iffs should be given costs of the arbitra- 
tion proceeding if any and the taxable costs 
of the objections filed subsequent to the 
award in the Oourt of first instance; but 
that the plaintiffs should not be allowed 
any costs of the suit incurred up to the 
date of the reference to arbitration. Let 
the decree be modified accordingly. The 
parties shall receive and pay costs in pro- 
portion to their success and failure so far 
as the amount of costs claimed by the 
plaintiff and denied by the defendants is 
concerned. 

A. Appeal allowed. 

(1) 126 Ind. Cas. 508; A. I. R 1030 Oudh 89; 7 O. 
W N. 97; Ind. Rul. (1930) Oudh 380; 5 Luck. 
678. 


ALLAHABAD HIGH COURT. 

Second Oivil Appeal No. 3 of i93l. 

January 22. 1932. 

SOLilMAN AND Yc U G, JJ. 

Pandit NATHU RAM— Opfositb Party 
— Appallant 
t ersus 

MADAN GOPAL— Ot-JBCTOE— 
Respondent. 

Provincial Insolvency Act (V of 1920), ss. OS — 
Attachment by court through Receiver— Claim not pre^ 
f erred within 2 1 days— Power of court to enquire — 
*Act of receive!'', what constitutes. 

Where on an application made by a creditor, the 
insolvency court ordered the Oflicial Receiver to take 
possession of certain property alleged to belong to 
the insolvent and the Otiicial Receiver in pursuance 
of the said order attached this property : 

Held, that the attachment was notact or decision 
of the Keceiver, within the meaning of s. 68, 
Provincial Insolvency Act, and a claim put forward 
by a stranger to the said property could be enquired 
into even though it was made more than 21 days 
after the date of thi attachment. Bhairon Prasad v. 
S, P. C. Dass (1), distinguished, [p. 791, col. 2] 

Second Appeal from an order of the 
District Judge, Agra, dated the 6th Decem- 
ber, 1930. 
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Messrs. S. N. Seth and Raj Narain Singh, 
for the Appellant, 

Mr. Nanak Chand, for the Respondent. 

Judgment.— This is an appeal arising 
out of an insolvency proceeding. On an 
application made by a creditor the insolv- 
ency court ordered the Official Receiver to 
take poesefsion of certain property alleged 
to belong to the ir solvent The Official 
Receiver, in pursuance of the said order, 
attached this property on the 8th June, 
1929. On the 2nd July the son of the 
insolvent applied to the insolvency court 
alleging that the property was his own pro- 
perty. The insolvency court decided that 
the house belonged to the son, and released 
it from attachment li that court an ob- 
jection was taken that the application to 
the court had been more than 21 days after 
the attachment by the Receiver. 

An appeal was preferred to the District 
Judge, before whom it was urged that the 
application having been made more than 
21 days after the date cf attachment, it 
should not have been entertained. 

The learned JudgB has overruled this 
contention, and in our opinion rightly. The 
house was attached under an order of the 
insolvency court, and not by any indepen- 
dent decision of the Official Receiver. The 
actual attachment was a mere ministerial 
act done in pureuance of the order of the 
court. The objector was not challenging 
the act of the Receiver, who had no voice 
in the matter, but the order of attachment 
passed by the court ex parte. It seems to 
us that it was not an act or decision of the 
Receiver within the meaning of a 68. On 
the other hand, it was a claim put forward 
by a stranger to the insolvency proceedings 
setting up bis own independent title, and it 
fell \^ithin the scope of s. 4 of the Provincial 
Insolvency Act. It was open to the court 
to enquire into the question of title and 
adjudicate upon the rights of the objector. 
The learned District Judge is not wrong in 
holding that the application was not barred 
by time. 

The learned Advocate for the appellant 
relies on the case of Bhairon Prasad v. S. 
P, C. Dass (1) and Husaini v. Muhammad 
Zamir Abedi (2). But in those cases there 
was not any order of the court directing at- 
tachment, but the act complained agaiust 
was an act of the Receiver himself. Those 
cases are, therefore, distinguishable. 

(1) 51 Ind. Caa. 113; 17 A. L. J. 787; 1 U. P. L. R. (A). 
118. 

(2) 74 Tnd. Caa, 802; 9 O. & A. L. R. 440; 26 0. 0. 
319; A. I. R. 1924 Oudh 294. 
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It is further urged that owing to some 
misapprehension on the part of the Oounsel 
lor the appellant, he did not press all the 
points in the grounds of appeal before the 
District Judge and confined his argument 
to this question of limitaticn only. The 
learned District Judge in refusing to re hear 
the case has pointed out that he does not 
believe that there was any misunderstand- 
iug. ^fter arguments had been heard the 
case was put down for delivery of judgment 
and not for further hearing on the next 
date. In these circumstances if the Counsel 
did not advance any arguments on some 
of the grounds of appeal, it must be as- 
sumed that he had abandoned them. Tire 
appeal is accordingly dismissed with costs. 

1 . Appeal dismissed 


LAHORE HIGH COURT. 

Miscellaneous First Civil Aopeal No, 1016 
of 1931. 

October 12, 1931. 

AoHi Haidar, J. 

SRI KISHAN DAS— JnnaMBNT-DtBroa 
—Appellant 
versus 

SAT NARAIN— (Dhcbbi-Hcldbr 
LAOHHMINARAINasd othbks— 

( J uro mbnt-Dbbtob s)— Rbspondbntp, 

Civil Procedure Code (Act V of 1908), ss. 2 (2), ^7 
—Order accepting or refusing security bond — Appeal, 
competency of. 

An order accepting or refusing to accept a securi- 
ty bond is not appealable either as a ‘decree’ under 
8.2 (2), or under the provisions of 8.47, Civil Proce- 
dure Code. Saraswati Barmania v. Golap Das 
Barman (1) aad Dittu Ram Narsingh Das v. Dal 
Chand Tulsi Ram (2), relied on. 

Miscellaneous hirst Civil Appeal from an 
order of the Subordinate Judge, First Class 
Delhi, dated the Ist June, 1931. 

Mr. Bishan Narain, for the Appellant. 

Mr. Kishan Dial, for the Respondents. 

Judgment. — Two respondents ob- 
tained a mortgage decree against the ap- 
pellant on 25th November, 1928. In txioi- 
tion of that decree certsia property of the 
judgment debtor was put up for sale and 
purchased by the decree-holder for a sum 
of Rs. 16,500 and the sale was confirmed on 
the 5th of August, 1930. On the llth of 
October, 1930, the judgment-debtor filed an 
appeal in the High Court praying that the 
sale may set aside. Oa the 25th of March 
1931, a consent was passed by Jai Lai, J., 
to the effect that the judgment-debtor 
should furnish security to the satisfaction 
of the executing court for the deficiency 


which might occur in the price in the event 
of the property being resold. On the 20th 
of April, 1931, the judgment-debtor pro- 
duced one Sri Ram as a surety and an ex 
parte order was passed the surety on the 
21st of April. 

On the 24th of April, 1931, the decree- 
holder who bad somehow got an inkling of 
these ex parte proceedings, made an appli- 
cation to the executing court that the secu- 
rity may be cancelled as the surety was a 
man of straw and that the judgment-debtor 
bad, in collusion with the aforesaid surety 
practised a fraud upon the court. It was 
brought to the notice of the court that this 
Sri Ram had stood a surety in a criminal 
case for a sum of Rs. 3U0 and that he was 
sent to the civil prison for having made a 
default. The court accordingly on the Ist 
of June, 1931, ordered the security bond to 
be cancelled. 

The judgment-debtor has filed an appeal 
to this court against this order and the 
only point pressed before me is that the 
court ought not to have cancelled the secu- 
rity bond after it had once accepted it. 

Mr. Kishen Dial on behalf of the decree- 
holder has raised a preliminary objec- 
tion that no appsal lies. He relied 
upon Saraswati Barmania v. Golap Das 
Barman (1) and 102 Ind. Oss. 621, Dittu 
Ram Narsingh Das v. Dal Chand 
Tulsi Ram (2). In the last case a learned 
single Judge of this court followed Saraswati 
Barmania v. Golap Das Barman (I). In 
these cases it has been laid down that the 
order accepting or refusing to accept a se- 
curity is not appealable either as a “decree” 
under s. 2 (2) or under the provisions of 
8. 47, Civil Procedure Code. 

In my judgment this view is correct. The 
order passed by the executing court on the 
2lBt Aprii, 1931, behind the back of the 
decree-holder does not bind him and in 
any case the executing court was justified 
in setting aside the said order on the true 
state of affairs beiog brought to its notice. 
1 dismiss the appeal with costs. 

N. K & A. Appeal dismissed, 

(1) 20 Ind, Oas. 72; 41 0. 160; 17 O. W. N. 1240. 

(2) 102 Ind. Cas. 621; A. I. K. 1927 Lah. 527. 
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BOMBAY HIGH COURT. 
FULL BENCH. 

Miscellaneous Petition No. 78 of 1931. 

July H, 1931. 

BbaOUONT, 0. J , RiNONBKlB AND 
Barlbb, JJ. 

In re PRB AUDIENOE opthb ACTING 
ADVOCATE-GENERAL. 

Government of India Act, 1915 {5 Sl 6 Geo. V, C, 61) 
< 1 $ amended by Government of India Act, 1916 (6 & 7 
Geo. V. C.37), s. lilt — Bar Councils Act (XXXVIII of 
1926) as amended by Act XIII of 1927, ss. 2 (h,, 4,5, 
12— Advocate-General, meaning of — Acting Advocate- 
General — Pre-audience, right of.'‘ 

The acting Advocate-General is entitled to a 
right of pre-audience over all other Advocates in 
respect of all business whether for the Crown or of 
a private nature, [p. 795, col. 2 J 

The expression ‘Advocate-General’ means the 
person for the time being legally entitled to exercise 
the powers of the Advocate-General, [p. 795, col. 1.] 

Mr. Coltman, for Bombay Bar Asaocjia- 
tioa. 

Mr, ChimanlalSetcLlvad^ioT Bombay Bar 
Council. 

Beaumonti C.J.— This is a petition 
presented by Mr. Taraporewala as Acting 
Advocate General in which he asks the 
Court to give directions as to the right of 
pre audience in this Court of the Acting 
Advocate-General. Mr. Coltman has ap- 
peared for the Bar Association and Sir 
Ohimanlal Setalvad for the Bar Council, 
and though the matter has not been con- 
tested in any hostile spirit, they have been 
good enough to put forward the argument 
against the view of the Acting Advocate- 
General. 

The petition has annexed to it a copy of 
a judgment of a Division Bench of this 
Court given in October, lb65. In that case 
it was conceded that, prior to the Govern- 
ment of India Act, 1558, no right of pre- 
audience at the Bar was enjoyed by the 
Advocate-General, and, therefore, a -fortiori 
no such right was enjoyed by the acting 
Advocate General, But of course before 
the Act of It58, the Advocate-General was 
the servant of the East India Company, and 
not of the Crown. The Court in the case 
to which I am referring did not decide de- 
finitely what the rights of the Advocate- 
General might be; the Judges only express- 
ed the view that he would at least be entitl- 
ed to equivalent precedence to that which 
one of Her Majesty’s Counsel would be 
entitled to at the Bar of England. But 
they held that, so far as the acting Advo- 
cate-General was concerned, he had no 
right of general pre audience at the Bar, 
but was entitled to pre audience limited to 
oases in which he anoeared for the Crown. 


Since the date of that decision, I understand 
that in practice a general right of pre- 
audience has been conceded to the Advocate- 
General, Probably that was done by 
treating his oflSice as analogous to that of 
the Attorney General in England. It is not 
necessary for us to consider whether the 
right conceded to the Advocate- General 
was well founded or not, because the matter 
is now governed by Statute. So far as the 
Acting Advocate- General is concerned, the 
matter has been dealt with on the footing 
of the decision of this Court and he has 
been conceded aright of pre-audience when 
appearing for the Grown, but not when 
appearing for a private litigant, Mr. 
Taraporewala says that the position is now 
changed by recent legislation, and 1 agree 
with him that recent legislation has entirely 
altered the position and has made the deci- 
sion given in lb65 no longer applicable. 

The first Act to which it is necessary to 
refer is the Government of India Act, 1915. 
That Act provides in s. 114 that His 
Majesty may, by warrant under Hie Royal 
Sign Manual, appoint an Advocate* General 
for, amongst other places, the Presidency of 
Bombay. Then it provides that the Advo- 
cate-General may take on behalf of His 
Majesty such proceedings as may be taken 
by His Majesty’s Attorney- General in 
England. Then sub s (3) deals with an 
acting Advocate General. It provides : 

“On the occurrence of a vacancy in the office ^ of 
Advocate-General or during any absence or deputation 
of an Advocate-General the Governor-General in 
Oouncil in the case of Bengal, and the Local Govern- 
ment in other cases, may appoint a person to act as 
Advocate-General ; and the person so appointed may 
exercise powers of an Advocate-General until some 
person has been appointed by His Majesty to the 

office and has entered on the discharge of hia duties, 
or until the Advocate-General has returned from hia 
absence or deputation, as the case may be, or until 
the Governor-General in Oouncil or the Local 
Government, as the case may be, cancels the acting 
appointment.” 

That ia the hrst atalutory reoogaition of 
an acting Advocate-General, and Mr. 
Ooltman and Sir Chimanlal Setalvad point 
oat that the Act provides that the person 
appointed acting Advocate General maF 
exercise the powers of an Advocate* General, 
but does not provide that he is to enjoy all 
the rights and privileges of an Advocate- 
General. 

The next Act, which it is necessary to 
look at and which to my mind is really 
ooDclnsive of the whole question is the 
Indian Bar Councils Act. In the amending 
Act of 1927, s. 2, which amends s. 8 of the 
Drinoinal Act of 1926. there is contained in 
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Bub 0 . (4) the followinfl^ provmODB : 

“The respective rights of pre-audience of Advocates 
of the High Court shall be determined by seniority. 

Provided that the Advocate-General shall have pre- 
audience over all other Advocates, 'and King’s Counsel 
shall have pre-audience over all Advocates except the 
Ad vocate-G eneral . ’ ’ 

Now it seems to me that that is an io- 
clusive and comprehensive provision : it 
settles the right of pre audience in all cases. 
It says that the respective rights of pre- 
audience of Advocates of|the High Oouit 
shall be determined by seniority, and the 
only qualification upon that is in the case 
of the Advooate-Qeneral and King'sCounael. 
I asked Mr. Ooltman whether, on his read- 
ing of the Act, which is, that “Advocate- 
General" in that proviso means the actual 
holder of the office and does not include an 
acting Advocate- General, he would concede 
that the acting Advocate- General was 
entitled to a right of pre audience in respect 
of Grown business, and he said that he did 
concede that right, though he maintained 
that the right was not enjoyed by virtue of 
the office, but by virtue of the principle that 
in the King’s Court the King’s business 
must come first. But it seems to me that on 
Mr. Ooltman’s reading of the Act that ad- 
mission could not be maintained in law. 
The Act provides that the right of pre- 
audience of Advocates shall be determined 
by seniority, and it says nothing whatever 
about an Advocate conducting the King’s 
business. The only qualification is in 
respect of the Advocate- General and 
King’s Oounsel. No doubt it may be said 
that, if that be the meaning of the Act, it 
interferes to some extent with the preroga- 
tive of the Grown, but under s. 84, eub-s. 
(a), Government of India Act of 1915, a law 
made by any authority in British India is 
not to be deemed invalid solely on account 
of the fact that it affects the prerogative of 
the Grown If the effect of the Act be, upon 
the construction given to it by Mr. Ooltman, 
to take away from the acting Advocate- 
General all rights to pre audience, whether 
in respect of Grown business or any other 
business, that rather disposes one to think 
that Mr. Ooltman’s construction is wrong 
and that the expression “Advocate-General’’ 
in the proyiso to s. 8 (4) indicates the person 
lor the time being lawfully exercising the 
office of Advocate-General, and does not 
refer to the particular individual who has 
been appointed by Letters Patent. But in 
considering the construction of the Act one 
has of course to look at the whole Act and 
there are other provisions which throw some 
light on the meaning of the expression 


“Advocate-General." In the first place 
there is the definition in s. 2, sub s. (6) which 
says: 

“ ‘Advocate-General’ includes, where there is no 
Advocate-General the Government Advocate, and 
where there is no Advocate-General or Government 
Advocate, such ofScer as the Local Government may 
declare to be the Advocate-General for the purposes 
of this Act.’’ 

We are not concerned in this Presidency 
with the “Government- Advocate," and the 
definition only applies where there is no 
Advocate General and it does not have any 
effect where there is an Advocate- General 
but owing to absence somebody has-been 
appointed to sot for him. Mr. Coltman 
says that if the Legislature had intended the 
expression “Advocate-General" to include 
an acting Advocate- General, it would have 
used apt words to give effect to that in 
tention, and he refers us to other Acts, 
partioulaily the Poet Office Act and the 
Administrator- General’s Act, in which 
that intention is given effect to. But the 
argument, I think, is a double edged wea- 
pon, because it may be said with force 
that the Legislature must have known at 
the time when it passed the Bar Gouncils 
Act, that there was power under the Gov- 
ernment of India Act to appoint w ac- 
ting Advocate- General, and if it bad 
thought that there was any doubt about 
what the acting Advocate- General’s rights 
were under the Act, it would have pro- 
vided for the matter in the definition 
clause. The fact that it has not done so 
rather suggests that the Legislature 
thought that the expression “Advocate- 
General" as used throughout the Act 
would by itself include an acting Advo- 
cate-General. 

Then there are two other provisions in 
the Act which most be looked at. The 
first is 8. 4 which provides that every 
Bar Council shall consist of fifteen mem- 
bers of whom one shall be the Advocate- 
General, and then later on it provides 
that the Advocate-General of Bombay 
shall be Ghairman ex officio of the Bar 
Gouncils constituted for the High Court 
at Bombay. If Mr. Ooltman’s reading of 
the Act be right, the effect would be that 
during any temporary absence of the Ad- 
vocate-General, the Bar Council would be 
short of one member, and would not 
have its ex officio) Ghairman. Possibly 
that is what the legislature meant, but it 
would seem to me more in accordance 
with the probable intentions of the Legis- 
lature that the acting Advooate-Qeneral 
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should take the place on the Bar Ooan< 
cil of the Adrocate^Oeneral during his ab- 
sence. 

Then there is another material provi- 
sion in s. 12 which is a section providing 
lor bringing before the High Oourt oases 
relating to the exercise of the disciplinary 
jurisdiction of the Oourt over Advocates, 
and sub-B. (3) of that section provides 
that notice of the day fixed for hearing 
the case in question is to be given to the 
Advocate- General, and the Oourt is to 
provide the Advocate- General with an op- 
portunity of being heard before orders are 
passed. No doubt, the acting Advocate- 
General would be the person entitled to 
be heard, because his right to be heard 
would be one of the powers of the Advo- 
cate General which the acting Advocatn- 
General is entitled to exercise under s 
114, Gk>vernment of India Act But if 
the acting Advocate-General is the person 
entitled to be heard, obviously he must 
be the person to whom notice of the day 
of hearing is to be given, and a right to 
receive a notice is no more a "power" 
than is a right of pre-audience. It seems 
to me quite clear that in that section the 
expression "Advocate-General" must be 
used in the sense of the person entitled to 
exercise the efSce of the Advocate-Gene- 
ral. 

In my judgment, upon the true con- 
struction of the Act read as a whole, the 
expression "Advocate- General" is used as 
meaning the person for the time being 
legally entitled to exercise the powers of 
the Advocate General. If that is so, then 
he is given a right of pre audience in all 
cases under s. 2 of the Amending Act, 
and all the difficulties which were sug- 
gested in argument seem to me to vanish. 
It was suggested that the Advocate- 
General and the acting Advocate-General 
being necessarily two different persons, it 
might very well happen that they would 
be both in Bombay at the same time and 
that their rights might clash; for instance, 
the Advocate- General might be on deputa- 
tion in Bombay, aod an acting Advocate- 
General might be appointed in his place, 
but the Advocate-General might have 
time to attend a meeting of the Bar 
Oouncil, or even to hold a brief in Oourt, 
and it was suggested that jn that case he 
would be entitled to his rights as the 
actual Advocate-General, and the acting 
Advocate-General could not have compet- 
ing rights. In my view of the Act, the 
rights would belong to the acting Advo- 


cate-General as the person for the time 
being lawfully exercising the powere of 
the office, and the Advocate-General, lu 
the somewhat unlikely event which has 
been suggested of both he and the acting 
Advocate-General being in Bombay at the 
same time, would be temporarily depnvoci 
of bis rights, because he would have been 
temporarily superseded in his office. 

In my view, therefore the matter 
is now disposed of by the Bar Ooun- 
cils Act, and we must, in answer to 
the petition, declare that, notwithstand- 
ing the decision of 186S, by virtue of 
s. Ii4, Government of India Act 1916, 
and the Bar Councils Act 1920 and the 
amending Act 1927, the acting Advcmate- 
General is entitled to aright of pre-audien<» 
over all other Advocates in respect of all 
business whether for the Grown or * 
private nature. Declared accordingly. No 
order as to costs. 

RanarnekaP, J — I agree, but as we are 
taking a view different from that taken by 
a Division Bench of thia Oourt in 1865| I 
desire to state shortly my reasons. 

The question which is now raised on the 
petition came up before Mr. M. R. ftauBSSy 
0 J., and Westropp, J.. in 1865 and was 
answered against the acting Advoc^e- 
General. The rafia decidendi of the judg- 
ment| as I understand it, was that the office 
at the acting Advocate-General did not ap* 
pear to have had any strictly legal origm, 
and during the temporary absence of the 
Advocate General, the then subordinate 
Government nominated a substitute or a 
*loeum tenens' to perform the duties attach- 
ed to the office. In this way a usage— to use 
the words of the Judgment— the offspring of 
neoeesity arose. Then came the Statute 21 
and 22 Vic. c. 106 and by s. 30 of the 
Statute the appointment of the acting Advo- 
cate-General was legalized. The next step 
in the argument was that this section mere- 
ly legalized the appointment and did noth- 
ing more, and, therefore, whatever the 
rights and privileges of the acting ^ Advo- 
cate-General were, they remained in the 
same position after the Act as they wwe 
before it. It was admitted in that case by 
the petitioner that before the Act he had 
not claimed and was not given any right of 
pre- audience at the Bar, and, therefore, the 
learned Judges held that even after the Act 
he was not entitled to the right which he 
did not possess before it. 

Since that decision we have now on the 
Statute Book two important Statutes, the 
one passed by Parliament, viz^f the Gor- 
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eroment of India Act, 1915, and secondly 
the Bar Oouncils Act of 1926, as ameoded 
by the amended Act of 1927, enacted by the 
Indian Legislature. The Government of 
India Act, 1915, was amended in 1916, and 
under the amended sub-s. (3), a 114, the 
office of the acting Advocate-Qeneral was 
for the first time created and recognized. 
It is clear therefore that the only ground of 
the judgment of the Division Bench in 1865 
no longer survives. 

The next question is what is the position 
of tbe acting Advocate>Oeneral. To de- 
termine this one must look at s. 114, Gov- 
ernment of India Act, 1915, as amended by 
the Act of 1916, and at the Bar Oouncils 
Act 1926 as amended in 1927. Now under 
the amended s 114, Government of India 
Act, it is clear that the person appointed to 
act as Advocate-General has all the powers 
which thepermanent incumbent of that office 
has either under the Government of India 
Act, or under similar Statutes |prior to it. 

Whatever the position in England as to 
the rank, seniority and privileges of mem- 
bers of the Bar may be, it is clear from the 
Bar Oouncils Act that the question as to 
the appointment of Advocates, their rights 
and privileges, and their seniority are to be 
determined under the Indian Bar Oouncils 
Act and under that Act alone. In England tbe 
right of audience in Oourt is conferred by 
the Inns of Oourt and the right of pre audi- 
ence or precedence is conferred by tbeOrown. 
But in this country after the passing of the 
Indian Bar Oouncils Act, these questions of 
audience as well as precedence have to be 
answered only in accordance with the pro- 
visions of the Bar Oouncils Act. It is not 
suggested and cannot be suggested that the 
Bar Oouncils Act is ultra vires, having re- 
gard to tbe provisions of s. 84, Government 
of India Act, 1915. Section 8, Bar Oouncils Act, 
lays down the manner in which Advocates 
are to be enrolled. This section was amended 
in 1927 and sub-s. 4, s. 8, now lays down the 
rules for determining the respective rights 
of precedence of the Advocates enrolled 
under the Act. Sub-s. (4) runs as follows: 

"The respective right of pre-sudience of Advocates of 
the lligh Court shall be determined by seniority: 

Provided that the Advocate-General shall have pre- 
audience over all other Advocates " 

The main argument, as I understand it, on 
behalf of the Bar Association and the Bom- 
bay Bar Council, is that the privilege which 
is granted to the Advocate General under 
this section is a personal privilege and does 
not attach to the office. 1 am unable to find 
in (he language used inaub-s. (4), 8.8, Bar 


Oouncils Act, and in s. 114, Government of 
IndiaAct.that the rights and privileges of the 
Advocate- General are personal in the sense 
that they can be enjoyed by him independen- 
tly of the office which he holds. As a matter 
of fact the Letters Patent of Sir Jamshedji 
Kanga have been produced before us. 
They show that hie appointment was for 
five years in the first instance and was 
liable to be renewed. Supposing at the 
end of five years Sir Jamshedji Kanga is 
not re-appointed, what becomes of bis ec- 
called personal privilege? Does he coii- 
tinue to enjoy the privilege of pre-audi- 
ence conferred upon him by the proviso 
to sub B. (4), s. 8, Bar Councils Act, even 
if he vacates the office which he is hold- 
ing? A personal privilege, in my opinion, 
is a privilege which is capable ^ of_ being 
enjoyed by the person on whom it is coii- 
ferred, independently of any official posi- 
tion in connexion with which it was con- 
ferred, until recalled or revoked by ap- 
propriate proceedings. As an example of 
a personal privilege, 1 may refer to the 
practice of the Crown granting patents 
of precedence to members of the Bar in 
England. These patents expressly provi- 
ded that the grantees should have a right 
of precedence after a particular Barrister 
named in tbe patents. 

The next question is whether the person 
who is appointed to act in the temporary 
vacancy of the Advocate- General is en- 
titled to the same privileges conferred by 
the Bar Councils Act on the permanent 
incumbent of that office. Now when a 
Statute confers a power or imposes a duty 
then, unless a contrary intention appears, 
tbe power may be exercised and duty per- 
formed from time to time as occasion arises, 
and when the power is so conferred or the 
duty imposed on the holder of the office as 
such, it may be exercised or performed by 
the holder for the time being. No authority 
is necessary for this proposition, but if one 
is needed, I may refer to s. 32 (1) of the 
English Interpretation Act (1889), 52 and 
53 Vic. 0 . 63. 

The Government of India Act 1915, as 
amended by the Act of 1916, is also to the 
same efiect, and it is not disputed that 
the acting Advocate- General has in the 
past been exercising the powers and per- 
forming the duties attached the office 
of the Advocate- General. Now there are 
several Statutes which confer special powers 
on the Advocate- General, some of which are 
in the] nature of rights or privileges. It 
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is not neceesary to examine in detail these 
Stotutes, but reference may be made to the 
Civil Procedure Code, the Oriminal Proce- 
dure Code, and lastly, the Bar Councils 
Act. Taking the last Act, as is pointed out 
by my Lord the Chief Justice, it is difficult 
to see how the acting Advocate-General can 
perform or can exercise some ^of the duties 
and rights which are conferred upon him 
under the Bar Councils Act, or how the Act 
can be worked as to some of its provisions 
unless you read into the word ‘ Advocate* 
General”, wherever it occurs, the words 
^‘acting Advocate General” or “the person 
lawfully appointed to exercise the office 
of the Advocate-General during the tem- 
P^^’ary absence of the permanent incum- 
bent”. As a general rule, a word I think 
is to be construed throughout a Statute in 
the same sense. Therefore, if you read 
the words ‘acting Advocate-General * into 
the words “Advocate-General”, in eay s. 4 or 
s. 12, Bar Councils Act, I am unable to see 
why it could not be read into the word 
“Advocate-General” in sub s (4), s. 8, Bar 
Councils Act. 

A reasonable construction should, if 
possible, prevail and it must not be assum- 
ed that Legislature foresees every result 
which may accrue from the use of a parti- 
cular word; and yet effect must be given to 
every part of the Statute even if the con- 
sequence be a hardship on some individuals. 
Where the meaning, the object and the 
spirit of a Statute are clear from the title, 
preamble or otherwise, it, should not be 
reduced to a nullity by a literal following 
of the language or the words used, which 
may be due to a want of skill on the part 
of the draftsman, and in cei tain circum- 
stances it is permissible to suoply the 
omitted words or expre 83 ion 8 . These lules 
of construction are well recognized. In my 
opinion judicial interpretation should be 
directed to avoiding consequences which 
are inconvenient and should be such as 
would in effect carry out the intention and 
spirit of the Act. As pointed out by the 
learned Chief Justice, to adopt the reading 
of Bub-8. (4), 8, 8, Bar Councils Act, insisted 
upon by Mr. Coltman, would be to reduce 
the Act to a nullity in some respects. 
Further, if the acting Advocate- General 
cannot claim precedence under the sub- 
section, it is difficult to see how, in view 
of the precise and definite rule laid down 
therein he can be allowed, as he always 
has been, precedence in respect of Crown 
business. 

The next arguznent is that the expression 


“Advocate-Ge .oral,” as defined in 8.2, Bar 
Councils Act, does not include the acting 
Advocate-General. It is further conteuded 
that if the Legislature intended to place the 
acting Advocate General iu the same 
position as the permanent iucumbeut of the 
office of the Advocate-General, they would 
have said so in s. 2. Now s. 2 does not 
purport to define the expression “Advocate- 
General.” It simply lays down that certain 
persons or officers are included in the 
expression “Advocate-General.” This 
became necessary by reason of the well- 
known fact that in several provinces the 
principal law officers are described in 
different ways. It is only in the three 
major Presidencies that the principal law 
officer is called the “Advocate* General.” 
In some provinces he is known as the 
“Government Advocate” and in others the 
“Government Pleader” and soon. 

It is undoubtedly true that there are some 
Statutes iu which a person who is appointed 
to act for a permanent incumbent of a 
particular office is specifically given the 
powers and the privileges attached to the 
office. But we have to take the Act as a 
whole and to construe it iu the light and 
spirit of the Act. It is not permissible to 
attribute ignorance to the Legislature of the 
fact that the Advocate General may remain 
absent either on leave or deputation or a 
vacancy may arise by reason of the death or 
resignation, and that under the Government 
of India Ant a person may be appointed to 
act in his place, and it seems to me that the 
vary fact that the Legislature have not speci- 
fically referred to the acting Advocate- 
General in R. 2, Bar Councils Act, is an 
argument in favour of the construction we 
are placing on sub-s. (1), e. 8, Bar Councils 
Ac\ 

Another contention is with regard to a 
possible conflict which may arise in the 
event of the permanent hoi ler of the office 
and the acting Advocate General being 
present in the Court or in the Presidency at 
the same time. The answer to that 
however, is provided by the provisions of 
sub-s. (3),8 ll4, ODvernment of India Act, 
1915. It is clear from that sub section that 
the appointment of the acting Advocate- 
Goneral lasts until the Advocate Genera], 
t. e., the permanent incumbent of the office, 
has returned from his absence or deputation 
or until the acting appointment is cancelled. 
Therefore once a person is appointed to act 
ia place of the permanent holder of the 
office of the Advocate-General, the office is 
legally fall until the appointment is 
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terminated, and nntil then the duties of the 
office can only be discharged by the acting 
incumbent. 

Reading the Bar Oouncils Act as a whole, 

I have come to the conclusion that it was 
the intention of the Legislature to include 
the acting Advocate General in the 
expression* 'Advocate- General’' wherever it 
occurs, and 1, therefore agree with the order 
proposed by my Lord the Ohief Justice. 

Barlee, J.— In view of what has been 
said by bis Lordship the Ohief Justice and 
my learned brother Rangnekar, I have very 
little to say. It is clear law that privileges 
once conferred can only be taken away by 
the clear words of a Statute or by necessary 
implication. There are no clear words here 
and we have to see whether there is any 
necessary implication in the Bar Councils 
Act that the term “Advocate-General” 
wherever used in that Act includes the term 
"Acting Advocate-General.” I think that 
such an implication can be found. I refer 
only to s. 4 and s. 12 of the Act which have 
been referred to by my Lord the Chief 
Justice. These are important sections of 
the Act, B. 12 being amongst the most 
important since it occurs among the sections 
dealing with disciplinary action. Now s. 4, 
sub s. (1), saya that every Bar Council shall 
consist of fifteen members of whom one 
shall be the Advocate General. If we turn 
to s. 114, Government of India Act, 1915, we 
find that this is incomplete as it stands 
because the acting Advocate-General has 
all the powers of an Advocate-General for 
the time being and has the power of voting 
at the Bar Council. In the case of a public 
officer 1 think that powers include rights, 
and therefore in my opinion the section 
rightly interpreted means the Advocate- 
General or the Acting Advocate-General. 
In s. 12 it is enacted that notice 
must be given to the “Advocate- General.” 
For similar reasons I think this must mean 
the Advocate- General or the Acting 
Advocate- General. To bold otherwise, it 
seems to me, would mean that the Bar 
Councils Act by implication amends s. 114, 
Government of India Act and that s. 114 
must run: 

“th« person 60 appointed may exercise the powers ol 
an Advocate-Oeneral with the exception of those 
powers which are given under the Bar Councils Act.” 

This cannot be implied. So we must 
adopt the alternative and suppose that when 
the Legislature referred to the Advocate- 
General in these eeotions of the Bar 
Councils Act, it meant to include an Acting 
AdvccaterGeneral. It is a general rule 


that a word must be interpreted in the same 
sense in every part of an Act, and it follows 
that the term "Advocate- General” in s. 8 
includes the term "Acting Advocate- 
General.” I agree, therefore, with the order 
proposed by my Lord the Chief Justice. 

B n. Order accordingly. 


PRIVY COUNCIL. 

Appeal from the Patna High Court. 
December 4, 193 1 . 

Viscount Donbbin, Loan BuiNBisuBOH, 

SiB John Walus, Sir Gbobsb Lowndbb, 
AND 8iu Dinsbah Mulla. 

Thakur BAGBSHWARl CHARAN SINGH 
— Appxllant 
leraua 

Thakurain JAGARNATH KUARl 

AND ANOTBBE — KBSPONOBNT^. 
Registration Act (XVI of 1908), s. 17 (I) (b ) — 
'Declare,' meaning of — Document acknowledging a right 
— Registration, necessity of — Limitation Act (IX of 
1908), s. 19, Arts. 11,2, m — Discontinuance of posseS' 
sion — Possession not resumed — Article applicable, 

Tho word ‘declare’ ins. 17, Registration Act, implies 
a declaration of will, not a mere statement of fact. 
A document which merely acknowledges as a fact 
that a right is vested in a particular person, does not 
require registration. Sakha Ram Krishnaji v. Uadan 
Krishnaji(2),JiwanAli Beg v. Basa Mal (Z), Runga- 
nay aki Animal v Virupakshee RaoNaidu (4), Baldeo 
Singh v. Udal Singh (5), Arif v. Dawoed (6) and 
Subramonian v. Lutchman (7), referred to. Faki v. 
Khotu (1), overruled, fp. 800, col. k] 

In the case of an acknowledgment contained in a 
communication addressed to a third party registra- 
tion is not practicable nor required, [p. 801, col. 1.] 

A proprietor to whom the estate had been released 
and made over under the Ohota Nagpur Encumbered 
Estates Act, made a gift of a portion of the estate to 
his wife in 1909 without the sanction of the Commis- 
sioner and delivered possession to her. In 1916 the 
wife filed a petition to the Commissioner referring to 
the gift and requesting that the Commissioner may be 
pleased to sanction the gift or order a fresh grant on 
the same terms to be executed. The donor died in 1924 
and his grandson filed a suit for possession in 1924 
against the widow and her transferees: 

Held, (i)that the suit was governed by Art. 148 andl 
notl44of Soh.I, ofthe Limitation Act; [p. 799, col. 
2 .] 

(ii) that the petition filed by the wife contained a 
clear aeknowleagment of the title of her husband 
within the meaning of s. 1 9, Limitation Act; [p. 800, 
col. l.J 

(iu) that the petition did not declare any right in 
favour of the husband and was not compulsorily 
registrable under s. 17 (1), Begtstiation Act. [p. 801, 
coT. 1.] 

Appeal from a decree of the High Court 
of Judicature at Fatna, dated ith January, 
1929, affirming the decree of the Addi- 
tional Subordinate Judge, Hazaribagb, 
dated the 26th April, 1926, 
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Meesre. A. U. Dunne, K. C. and W. 
Wailaeh, for the Appellant. 

Biessrs. L. De Gruyther, K, C. and U. A. 
J{nnah,forthe Respondenta. 

Viscount Dunedin —This is an 
appeal from a deoree of the High Court 
of Jndioature at Patna, dated the 9th 
January 1929, which affirmed a decree of 
the Additional Subordinate Judge of 
HtZiribagh, dated the 2dth April, 1926. 
diamiaaing the plaintift-appellant’a auit. 

Tnakur Jadu Oharan Singh, the plaintiS’a 
grand-father, was the owner of the im- 
partible eatate known aa the OharguUi 
Estate, in the District of Hazaribagh. He 
was heavily in debt, and by an order 
passed under a. 2, of the Ohota Nagpur 
Encumbered Estates Act (VI of 1876) in 
1894, the management of the whole of hia 
estate wae vested in a Manager appointed 
under that Act. The management of the 
eatate continued under the Act until the 
15th May, 1909, when the estate was re- 
leased and made over to him according to 
the provisions of the Act. 

Section 12-A, paras, 1, 2 and 3 of the Act 
provide : 

— ^(1) Whea the poaaesaion aad enjoyment of 
property ia reatored, under the circumatancea men- 
tioned in the firat or the third danse of a. 12, 
to the person who was the holder of such property 
when the appliostion under a. 2 was made, such 
person shall not be competent, without the previous 
sanction of Commissioner — 

“(a) to alienate such property or any part there- 
of, in any way, or 

“(6) to create any onarae thereon extending beyond 
his life time. 

“(2) If the Commissioner refuses to sanction any 
suoh alienation or charge, an appeal shall lie to the 
Board of Revenue, whose decision shall bo final. 

"(3) Kveryalienation and charge made or attempted 
m contravention of sub-s. (1) shall be void." 

lu LdOi Jadu Guarau Siugh, without 
having obtained any sanction from the 
Oommisaioner, executed a deed of gift of 
certain lands in favour of his second wife, 
who is now his widow and the respondent 
in this appeal. She entered into posses- 
sion of these lands and was in possession 
up to 1920, when she transferred the lands 
to her son, also a respondent in this appeal. 
Jadu Oharan Singh died on the 21st 
February 1924. His eldest son being dead, 
he was succeeded in the estate oy his 
grandson, the plaintiff- appellant. The 
present suit was instituted by him on the 
24th Februai^ 1825 and sought to recover 
the lands which had been transferred with* 
out sanction in 1909. The only effective 
defence was under the Limitation Act, 
and this defence was found to be good by 
the Subordinate Judge and by the Ootirt 


of Appeal, and the suit was dismissed 
Both these courts held that it was a case 
of adverse possession and therefore fell 
within Art, 144 of the First Schedule of 
the Limitation Act of 1908. In their 
Lordships’ view, inasmuch as it has been 
found as a fact that after the deed of 1909 
the late Thakur discontinued his posses- 
sion and never resumed it, it is rather a 
case which falls within s. 142. The result, 
however, is the same if the 12 years run 
from 1909. But the appellant pleads that 
the 12 years do not run from 1909, 
owing to the following facts. In March 
1916, the Thakur filed a petition with the 
Commissioner in which he related the 
deed of gift to his wife, expressed a 
doubt as to whether the deed of gift was 
valid, and asked the Commissioner either 
to declare that the deed was valid or to 
give his sanction to the execution of a 
fresh deed of gift. At the same time the 
wife, present respondent, filed a petition 
in these terms — 

“The humble Mtition of Thakurain Jagamath 
Kuari, wife of Thakur Jado Oharan Singly pro- 
prietor of Qadi Bhurgulli, Parganna RampoTe,Distriot 
Hazaribagh. Most respectfully shewath — 

“That in view of the petition filed by I'hakui 
Jado Charan Singh, your petitioners beg to file tha 
original deed of gift and prays that your Hanoui 
may be pleased to sanction the same or order a 
fresh grant on the same terms to be executed." 

This petition was signed by herself. 

Section 19 of the Limitation Act is as 
follows; — 

“19.— (1) Where before the expiration of the period 
prescribed for a suit or application in respect of anj 
property or right, an acknowledgment of liability ii 
respect of such property or right nss been made in 
writing signed by the party against whom snch prop- 
erty or right is claimed, or by same person through 
whom he derives title or liability, a fresh period of 
limitatiou shall be computed from the time when the 
acknowledgment was so signsd. 

^‘Explanation 1.— For the purposes of this section 
an acknowledgment may be sufficient though it 
omits to specify the exact nature of the property oi 
right, or avers that the time for payment, delivery, 
performance or enjoyment has not yet come, or if 
accompanied by a refusal to pay, deliver, perform oi 
permit to enjoy, or is coupled with a claim to a set- 
off, or is addressed to a persou other than the persoi 
entitled to the property or right." 

The appellaut urges that this is an 
acknowledgment of liability in terms oi 
the section and that therefore the perioc 
of limitation only began in 1916, and 1* 
years bad not elapsed when the suit wai 
raised in 1925. Both the Subordinate Judg< 
and the Judges of the High Oourt du 
posed of this in a single sentence by simpl] 
saying they found no much acknowledg 
ment. Their Lordships are unable to agre< 
with this view. The petitipn produces th< 
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deed of gift and aeke that it may be 
eanctioned or that a freeh grant may be 
ordered. This is a clear acknowledgment 
that unleed one of the two things is done, 
she has no title at all, or, in other words, 
that she recognizes that the title is in the 
Thaknr, her husband, and not in herself. 

The Subordinate J udge, however, raised 
another point. He says that the acknow- 
ledgment contained in the petition, not 
being registered, cannot be received in 
evidence, and he quotes in support of this 
the case of Faki v. Khotu (1). The section 
of the Registration Act on which the 
question depends in s. 17 (1), which is as 
follows : — 

‘‘The following documentB shall be registered, if 
the property to which they relate is situate in a 
district in which, and if they have been executed 
on or after the date on which Act No. XVI of 1864, 
or the Indian Registration Act, 1866, or the Indian 
Registration Act, 1871, or the Indian Registration 
Act, 1877, or this Act came or comes into force, 
aamely: — 

“(b) other non-testamentary instruments which 
purport or operate to create, declare, assign, limit 
or extinguish, whether in present or in future, any 
r}ght» title or interest whether vested or contingent 
of the value of one hundred rupees and upwards, 
to or in immoveable property.’’ 

Now the case of Faki v. Khotu (1), 
undoubtedly goes the whole length that 
the respondents desire. It was a case where 
limitation was pleaded. The judgment on 
page 5V3y after reciting the document in 
question, goes on thua: 

“The plaintiff wishes to use it fi. c , the docu- 
ment) as an admission or acknowledgment of his 
title to the lands, and as proof that, at the date 
of the document, the defendant’s possession was 
not adverse to him. The document undoubtedly 
contains such an acknowledgment; ard if it be 
genuine and relevant, a court, which had to deter- 
mine the question of fact, would probably consider 
that acknowledgment sufficient proof that the 
defendant’s possession was really the plaintiff’s pos- 
tioD 

“The Assistant Judge has held that the docu- 
ment is inadmissible in evidence, because it is not 
registered; and we are of opinion that this decision 
is right. The plaintiff wishes to use the decument 
as an acknowledgment of a right, title and interest 
in immoveable property, which is admittedly of a 
higher value than one hundred rupees. If admitted 
it will ‘operate to declare’ such a richt, title and 
interest and it thus appears to come within the terms 
of 8. 17 of Act XX of 1866.” 

But the queetion remains whether that 
oaee was rightly decided Their Lordships 
are of opinion that it was not and that 
it was inconsistent ^ith a long track of 
decisions which are incompatible with it. 
The first of these will be found in the case 
of Sakha Ram Krishnaji v. Madan Krishna^ 
ji (2). The question there was as to a 

(1) 4 B. 590. 


document in the following words 

“Our eldest brother M has built bouses and is 
building new houses on property appertaining to 
bis share... To the same we three persons and 
our heirs and representatives have no interest of 
any kind whatever. If we or they should prefer 
any claim, then the same ie to be null. This release 
paper we have duly passed in writing jointly and 
severally and in sound mind.” 

The document had not been registered, 
and it was objected that it could not be put 
in evidence in order to contradict a witueee. 
Dealing with it West, J , eaid: 

“Here.... the document is not itself one which 
declares a right in immoveable property, in the 
sense probably intended by s. 27. There ‘declare* 
is placed along with ‘create’, ‘assign’, 'limit’ or 
‘extinguish’ a right, title or interest’, and these 
words imply a definite change of legal relation to 
the property by an expression of will embodied in 
the document referred to. I think this is equally 
the case with the word ‘declare.’ It implies a 
declaration of will, not a mere statement of fact 
and thus a deed of partition, which causes a change 
of legal relation to the property divided amongst 
all the parties to it, is a declaration in the intended 
sense, but a letter containing an admission, direct 
or inferential, that a partition once took place, 
does not ‘declare* a right within the meaning of 
the section.” 

Now it is quite clear in comparing 
these two cases that they took diame- 
trically opposite views as to the proper 
meaning of the word “declare'* in the 
8. 17 and it is upon that point that the 
whole question turns. Subsequent deci- 
sions have given full effect to the view 
of West J , in the Kriehvajis case (2) 

In the case of Jiwan AHBegy, Baeamal 
(3) the head note accurately sets forth 
one of the points in the case : — 

“An instrument to come within s. 17 {h) of the 
Registration Act (HI of 1877) must in itself pur- 
port or operate to create, declare, assign, limit or 
extinguish some right, title or interest of the value of 
Rs. 100 or upwards in immovable property.” 

'J hen in the caee of Runganayaki Ammal 

V. Virufakshee Rao Naidu (4), the learned 
Judge in the High Court expreeely cites 
the words of West, J., in the Krithnaji'a 
case (2), and in the caee of Baldeo Singh 
v.Udal Siagk (5), piecieely the same thing 
is done 

Their Lordehips have no doubt that 
this track of decision is right. Though 
the word ‘'declare’’ might he given a 
wider mearjing, they are eatiefied that the 
view originally taken by West, J. ierigbt 
The distinction is between a mere recital 
of a fact and ecncetbing which in iteelf 
creates a title. Ihe distinction has been 
acted on in cseea connected with mort- 

(3j9 A. 108. 

(4) 72 Ind. Cas 456; 45 M. L. J. 100 at p. 102; 17 L. 

W. 588; 32 M. L. T. .‘112; A. 1. R. 1923 Mad. 621. 

(5) 58 Ind. Cae. 732; 43 A. 1; 2 U. P. L, R. (A.) 202; 
18 A L. J. 877. 
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gages by deposit of documents of title. A 
comparison of the case of Ari'ff v. Dawooi 

(6) , with that of Subramonian v. Lutchman 

(7) , will show that, according to this dis 
tinctioD, a document requires registration 
or not. In the present case the statement / 
in the petition of the respondent did not I 
create any right in the Thakur. It l 
merely acknowledged as a fact that such I 
right was his There was, therefore, no I 
necessity for registration. It is not out# 
of place to remark that this exactly fits! 
in with explanation 1. If jou take thej 
case of an acknowledgment contained in 

a communication addressed to ^ a third 
party registration is not practicable ; it 
is scarcely conceivable that it could be 
required. 

Their Lordships will therefore humbly 
advise His Majesty to allow the appeal 
and to set aside the decrees of both the 
courts below with costs, and in lieu there- 
of that judgment ought to be entered for 
the appellant. The respondents will pay 
the costs of the appeal, 
i. Appeal allowed. 

Solicitors for the Appellant. — Solicitor, 
India Office. 

Solicitors for the Respondent.— Messrs. 
Watkins & Hunter. 

(6) 35 Ind. Oas. 30; 43 I. A. 127; 14 A. L. J. 741; (1916) 

1 M. W. N. 460; 20 0. W. N. 1118; 20 M. L. T. 110; 18 
Bom. L. R. 611; 31 M. L. J. 290; 24 0. L. J. 198; 2 L. 
W. 269; 9 Bur.L, T. 141; 43 0. 1085 (l\ 0.). 

(7) 71 Ind. Gas. 650; 50 I. A. 77; A. I. R. 1923 P.O. 
50-44 M. L.J.602;32M. h. T. 181; 25 Bom. L. R. 
582; 1 R.66; 2 Bur. L. J. 25; 38 0 L. J. 41: 18 L. W. 
446; (I923j M. W.N. 762; 28 O. W. N. 1; 50 0. 338 

(P. 0.) 


BOMBAY HIGH COURT. 

Second Oivil Appeal No. of 1928, 
June 22, 11*31. 

BAKBB AND Nanavati, JJ. 
SHANKAR YE3U KARGUTKAR 
—Appellant 
versus 

H. H. KHEM SAWANT— Respondent. 

Landlord and tenant — Permanent tenancy — Execu- 
tion of lease for fixed term after negotiation and In- 
tervention-Compromise of doubtful claim — Assertion 
of hostile title — Acquisition of permanent tenancy— 
Civil Procedure Code (Act V of 1908) ^s. 11 — Res judi- 
cata — The questions not before Court in previous suit — 
Effect on subsequent suit. 

A person in possession of land under a tenancy for 
a fixed term cannot by a mere assertion in a judicial 
proceeding during the period ef tenancy and the 
lapseof twelve years without that assertion having been 
successfully challenged obtain a title as a permanent 


title. Kamakhya NarayanSUigh v. Ram Raksha Sinyk 
(11) and Bhailal v. Kalansang (12), followed. Dhanna 
Mai V. Moti Sagar(l0)t distin^ished. [p.805, cols.l A 2.] 
The plaintiff landlord instituted a suit for the eject* 
ment of his tenants on the expiration of the term of the 
lease i. c., 25 years after its execution in 1897. The lease 
wasthe result of negotiations for 8 years and iniervem- 
tion of political authorities. The lease provided for 
enhanced rent and restriction on cultivation of lands, 
planting of trees and erection of buildings. The 
tenants gave up any right to continue as tenants after 
the expiry of the lease. Jn the suit the tenants objected 
to their ejectment on the ground that they were per- 
manent tenants in spite of the lease: 

lleld^ that the defendants were not permanent ten- 
ants and the lease was binding on the parties and their 
family members as a compromise of a doubtful claim* 
Raghunath v. Lakshuman (1), Ram Ranchody. AhdiA 
Rahim (2) and Stapilton v. Stapilton (5), distinguished. 
Gangaji v. Sakharam (3) and Varajlal Shivlal V. 
Dalsukha Varajlal (4), followed, [p. 803, cols. 1 A 2.] 
Where the question in issue between the parties in 
the subsequent suit was not before the Court and was 
Bot decided in the previous suit between the parties, 
there is no bar of res judicata in the subsequent suitA 
Narayan v. Political Agent, Sawantwadi (6), Bai 
Nathi V. Narshi Dullabh (7), Surrendra Nath r. Kcir 
makhya NarainSingh (8) and Midnapur Zamindari 
Co, V. Naresh Narayan Roy (9), distinguished, [p, 804, 
col. 2,] 

Secood Oivil Appeal againet the deci* 
aion of the Firat OlaeB Sub-Judge, 
Ratnagiri, in Appeals Nos, 180 and 191 of 
1926. 

Mr. A. G Desai, for the Appellant. 
Messrs. H. C. Coyajee and J. G. Hele, for 
Respondent No. 1. 

Baker, J —The plaintiff, the Sar Desai 
of Sawantwadi, sued thirty- three defend- 
ants for possession of the property in 
suit after removal of the buildings which 
defendants bad built on the land, for arrears 
of rent, and for costs, alleging that the 
property which belongs to the Sawantwadi 
State waa leased for twenty- five years, from 
let April :897, to one Narayan Venku 
Kargutkar, who is the ancestor of the 
Hindu defendants, and one Farsoo Niklu, 
who is the ancestor of defendants Noe. 10 to 
12. The other defendants held under these 
defendants. The defendants set up various 
pleas of permanent tenancy, limitation, and 
BO forth, and claimed compensation. The 
first Court, the Subordinate Judge of 
Vengurls, awarded plaintiff poeseesion as 
against defendants Nos. 1 to 17 and the 
heirs of defendant No. 16, butdiemiseed 
bis suit as against the Christian defend- 
ants other than defendants Nos. 2 to 16, 
who werehdd to be ancient tenants of 
their portion liable to pay rent to the plaint- 
iff according to the custom of the country 
under s 83, Bombay Land Revenue Code. 

Two appeals were preferred against this 
decree, one by the Kargutkar defendants 
againet them, and one by the plaintiff 
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Against the dismissal of bis suit as against 
the Ohristian defendants already 
roferred to. Both these appeals were dis- 
missed by the District Court of Ratnagiri. 
No second appeal has been made by the 
plaintiff as against the dismissal of his 
appeal, but defendant No. 17 and the heirs 
of defendant No. 18 have appealed to this 
Court. 

We are not now concerned with the case 
of the Christian tenant, but only with the 
family of Kargutkar. The lease in question 
teas passed by Narayan Venkaji Kargut- 
Var The genealogy will show that he bad 
two brothers Yesu and Krishna. Yeeu had 

S wo sons, Venkaji, defendant No. 16 and 
lhankar, defendant No. | 17; and Krishna, 
who is defendant No. 18, had four sons. 
The present appellants are defendant No. 
17 and the sons of defendant No. 18. 
Defendant No. 1 has not appealed. 

The principal points which arise in this 
appeal are four: firstly, whether the lease 
of 1897 passed by Narayan has the effect of 
negativing any claim on bis part to be a 
permanent tenant of the lands in suit; 
secondly, if so whether it is binding on bis 
co-sbarere and their descendants, i. e., the 
present appellants; thirdly, whether the 
claim to be permanent tenants set up by 
the appellants is res judicata; and fourthly, 
whether the appellants are entitled to any 
compensation for the houses which they 
have built on the land. The findings of 
fact of the Courts below are: firstly, that 
Narayan and his brothers Yesu and Krishna 
were joint, and Narayan was the manager 
of the family. And it appears that the 
present appellants still live with defendant 
No. 1. yithal who is the son of Narayan, 
who, as I have said, has not appealed. The 
lower Appellate Court held that both the 
Kargutkar defendants and the Christian 
defendants were permanent tenants under 
the presumption arising under s. 83. 
Bombay Land Revenue Code, the origin of 
their tenancy being lost in antiquity; but 
^ reason of the lease Ex. 80 passed by 
Narayan and by Niklu who was the ancestor 
of defendants Nos. 10 to 12, the claim of 
these persons to be permanent tenants was 
extinguished. This did not apply to the 
other Christian defendants who were not 
bound by the acts of their ancestor and 
therefore their rights were unaffected by 
this lease; but as I have said, they are not 
parties to this appeal and we are not con- 
cerned with them. The lease which is 
dated 5th December 1897 but takes effect 
frnm 1st Aoril 1897. was for twantv.fiva 
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years, and therefore expired on Slot March 
1922. That lease contains an admission 
that the executants i. e., Narayan and Farsu, 
are annual tenants, and it also contains 
clauses by which they bind themselves to 
vacate the land at the expiry of the period 
of the lease. 

It has been argued by the learned Counsel 
for the appellants that this is not inconsis- 
tent with permanent tenancy, and that the 
execution of this lease cannot operate to do 
away with the permanency of the tenancy 
which the executants bad already acquired 
by reason of their long possession, and in 
support of that proposition he has relied 
mainly on two oases, one of which is a case 
between the same plaintiff and other defend- 
ants relating to land in the same place, 
i. e., Vengurla, and that is the well-known 
case of Raghunath v. Lakshuman (1) and 
the other case on which he has relied is the 
case of 59 Ind. Oas. 278, Ram Ranchoi 
Abdul Rahim (2). I do not think it 
is necessary to give the details oi the 
kabliuyat, which is a long document, 
but it will be necessary to give the facts 
which led up to the execution of this kabu- 
liyat. Now it appears that about the year 
1889 there were disputes between the 
Bavantwadi State and its tenants with re- 
gard to the amount of rent to be recover- 
ed from them, and in that year certain of 
the tenants including Narayan made an 
application to the Bombay Government 
dated 19th October 1888, saying that the 
assessment of the thikans occupied by them 
was Rs. 1,432 odd, but the Bavantwadi 
State was demanding Rs 800 odd in addi- 
tion, and asking Government to interfere 
and order the State to accept the assessment 
fixed by the Revenue Survey Settlement. 
In consequence of this petition certain 
steps were taken by the political authori- 
ties, and we find a letter from the Political 
Superintendent, Sawantwadi in October 
1889 saying that the Karbhari ol Savant- 
wadi had offered to grant leases to the 
petitioners for thirty years from 1884-1885, 
the year of the Survey Settlement, on con- 
dition that an extra rent of Rs. 300 a year 
was paid and recommending that that set- 
tlement should be accepted as being equit- 
able to both parties. And this was sanc- 
tioned by Government by a resolution of 
13th December 1889. It appears, however, 
that this settlement was 'not at once 
brought into operation, and the subsequent 
events are narrated in the preamble ol the 
kabuliyat which is Bx. 80 aated, as I have 
(1)2Bobi.L.R.93. 
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already Mid, 5th December, 1897. The eze* 
ootante, t. e , Narayaa and Faran, My that 
in Angnst 1889 they had appeared before 
the karihari and ezpreeaed their willingneas 
to pay the enhanced rent and to paea a 
kahuliyat. 

And that ia probably what led to the re> 
ferenee in the Political Agent'a letter re* 
ferred to above aa to the offer made by 
the State authoritiea being equitable to 
both partiea and acceptable to the tenanta. 

It appeara however that nothing waa done 
np till 1897, and then there waa a freah 
interview between the tenanta and the 
Political Snpeiintendent, and the kabuliyat 
in qaeation waa paeaed. It will be eeen, 
therefore, that the tenanta took eight ye are 
to conaider the matter, and that the inter* 
vention of the political authoritiea waa 
twice neoeaaitated, once in 1889, and once 
about 18b7, and in the face of that 1 do not 
know how it can be argued with reference 
to other caeea which are baaed on different 
facta that there was any question of the 
tenanta being unaware of what the arran* 
gement waa into which they were entering. 
This kabuliyat ia for 25 years. It imposes 
restrictions with regard to the cultivation 
of the thikana, the planting of trees and 
the erection of buildings, and at the end of 
the last paragraph of cl. 9 and cl. 14 the ex- 
ecuting tenants expressly give up any right 
to have the land continued to them after the 
expiry of the period of the lease. In the 
face of thie, even supposing that they were 
permanent tenants before, it can only be 
held that they gave up their permanent 
tenancy by arriving at a compromise with 
the State authorities. The learned Advocate 
for the appellants has relied on, as I have 
said two cases: one; in 59 Ind. Oas, 278 
Ram Ranehod v. Abdul Rahim (2) and 
the other esse arising between similar 
parties in Paphunath V. Lakshuman {1). In 
Raghunath V. Lakahuman (1) wbicb was a 
test case brought by tbe Savantwadi State 
in which they failed. Sir Lawrence Jenkins, 
after referring to the various documents 
in the case came to the conclusion that in 
spite cf tbe clause in one kabuliyat passed 
by one of the tenants agreeing to make 
over the land to the State at tbe expiry of 
the current year questions of this character 
cannot be deteimined by a clause such .as 
tbe present but that the matter must be 
judged in the light of the actual facts, and 
referring to the case of Qangajiy, Sakharam 
(3), he held:— 

“Tbtre the deteiaainisg point was the fact that 

(8)a«8#)P.J.lW. 
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the tenanta still oontinned toheld and that ia what 
has happsudd korot** 

If tne present cassia judged in the light 
of the facta it will be seen that there was 
a dispute between the tenanta and the 
landlord, i. e., the State, that the State 
wanted to enhance the rent that the tenanta 
then ‘approached the Bombay Government 
as the paramount power, that the political 
authorities intervened, and by an arrange- 
ment between the parties it was settled that 
the lease should be given for 25 years at a 
slightly enhanced rent andithat was accept- 
ed by the tenants, who undertook to give 
up the land at the end of that period. The 
case in i2am Ranehod v. Abdul Rahim (2) 
relied on by the learned Advocate for tbe 
appellants, is a case in which a tenant had 
been in posseMion of the land as far aa 
memory went but in one year he executed 
a rent-note for one year but continued in 
possession as before paying throughout 
the same amount of rent, and it was held 
that thia was not sufficient to rebut the 
presumption of the permanency of the 
tenancy which arose from its antiquity. 
Now it would be seen that in both these 
cases there was an admission of annual 
tenancy, but in spite of that the tenants 
continued in possession as before. In the 
present case there was no question of one 
rent note acknowledging an annual tenancy, 
but we have a lease entered into after 
protracted negotiation between the parties 
by which the tenants were confirmed in 
undisturbed possession of tbe land for a 
period of 25 years, and that being so, if 
tbe case is decided on tbe surrounding 
facts, in my opinion, tbe view of both the 
courts below that a compromiae of this 
nature does away with the permanency of 
the defendants is correct. It has been 
argued by the learned Advocate for the 
appellants that tbe only dispute between 
the parties being as to the amount of rent 
it was not necessary to incorporate any 
provisions as to the duration of the tenancy 
in the rent-note. But 1 am unable to 
accept this position. When once there 
was a dispute between the parties when 
the question of a settlement arose other 
terms might be incorporated in the settle- 
ment. 

It is to be observed that the date of thic 
dispute wM some years prior to the decisioi 
in Raghunath v. Lakthuman (1) and m hai 
been pointed out by the learned Judge o: 
tbe court below, nobody knew whether th( 
State would be suoceMfnl against the ten 
apts or pot in ejectment suits whieb as i 
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matter of fact were brought against a 
number of the tenants. The binding 
nature of a compromise such as this has 
been laid down in numerous cases. The 
learned Oounsel for the respondent has 
referred to Story’s Equity Jurisprudence 
Bdu 3, para. 131, and to a case Varajlal 
Shivlal V. Dalsukh Varajlal (4), which says 
that defendants would be estopped from 
contesting it. It is not possible to say 
what the result of a suit by the State against 
the executants of this lease to eject them 
from the land or to recover enhanced rent 
would have been and taking the right of 
the State to be doubtful, the compromise 
between the parties will none the less be 
valid. The learned Oounsel has further 
referred to the case of Stayilton v. Stapilton 
(5), laying down that the compromise of a 
doubtful right is a sufficient foundation 
of an agreement. This will also dispose 
of the question of whether the agreeirent 
entered into by Narayan will bind his 
brothers, i. e,, the fathers of the present 
appellants, defendants Nos. 17 and 18. 
Tne learned Judge of the court below has 
found that the compromise was for the 
benefit of the family because but for it 
the State would have tried to evict them 
from the land, and in view of the cases 
quoted which I have just referred, the 
compromise would be binding on the 
other members of the family. I will go 
so far as to say that it was for their benefit, 
inasmuch as the State, which at that time 
was demanding an enhanced rent, confirmed 
the tenants in their possession of the land 
for a further period of 25 years at a 
rate of rent which was not so much eohanc' 
ed. The case of Narayan v. Political 
Agent, Sawantwadi (6) was not a case in 
which the compromise was of doubtful 
rights but one in which the person eX' 
ecuting the kabuliyat had surrendered a 
permanent tenancy in exchange for a ten- 
ancy for a fixed term of 25 years. In that 
case, therefore, the permanent tenancy was 
held proved, whereas in 1889, or rather 
in 1897, the permanent tenancy of the 
present tenants was not proved, and it was 
not possible to say what the result of litiga- 
tion would be. In these circumstances, 

1 am of opinion that the compromise which 
was entered into between Narayan and the 
State (I omit the name of Niklu — he is not 
a party to the proceedings) was for the 
benefit of his co sharers, and in view of 

(4) 12 B. H. O. R. 196. 

(5) 1 W. * T. L. 0.. Bdn. 8, 234. 

(S) 7 Bom. L. R. 173. 
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the cases quoted above, this compromise 
must be held binding. 

The next point which has been raised 
by the learned Advocate for the appellants 
is that the question of the lease being 
binding on his clients is rea judisata by 
reason of the judgment in Suit No. 207 of 
1907 of the Vengurla Subordinate Judge’s 
Oourt. That was a suit by the present 
plaintiff against Vithal Narayan, t. e., 
present defendant No I, Yesu the father 
of defendants Nos. 16 and 17, and defend- 
ant No. 18 Krishna, and two of theOhristian 
defendants to recover rent under the 
kabuliyat. Defendants Nos. 2 and 3 in that 
suit representing defendantsNos. 16 to 18 in 
this suit pleaded that they were not liable 
to pay rent to the plaintiff, because they 
used to pay their share of rent to defendant 
No. I’s father who paid to plaintiff. Issues 
Nos. 2 and 3 in that case were: Is the 
kabuliyat not binding on defendants? 
Does it bind defendants Nos. 1, 2, 3? And 
the finding was that it is ; binding on 
defendants Nos. 1, 4 and 5. Hence it is 
contended that the court in that case 
decided that the kabuliyat was not binding 
on the ancestors of the present appellants 
and, therefore, , it cannot be held to bind 
them. That case was a rent suit and, what 
was claimed was rent. No question of 
ejectment arose, and on reference to the 
reasons for the finding of the learned 
Subordinate Judge which are at page 32 
of the record, what he says is as follows; — 

“As plaintiff has based his suit on a written con- 
tract and as defendant No. 1 has undertaken to 
pay the balance of rent on the ground that all 
co-sharers used to pay the rent to his father and after 
him to defendant No. 1 and that as his father and 
himself used to pay the whole rent to plaintiff, 1 am 
constrained to hold that suit is not bad for want of 
parties and that defendants Nos. 2 and 3 are not per- 
sonally liable." 

This at the most amounts to a finding 
that defendants Nos, 2 and 3 who are the 
ancestors of the present appellants are 
not personally liable for the rent because 
they used to pay it to defendant No. 1 who 
paid it to the plaintiff. It is in no sense 
a finding that the kabuliyat in so far as 
it deals with the non-permanent nature 
of the tenancy is not binding on defendants 
Nos. 2 tnd 3 in that case. That point was 
not before the court and was not necessary 
for the determination of the suit. The 
learned Oounsel for the respondent has 
referred to a number of oases on this point 
in which it was held that where a point 
was not necessary for the decision of the 
suit, a finding on that point would not be 
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jvdicMta. He has referred to the cases 
of Bat Nathiv. Narshi Dullabh (7), Sur- 
rendra Nath v. Kamakhya Narain Singh 
(8), Midnapur Zamindari Co v. Naresh 
Narayan Roy (9) and Dhanna Mai v. Moti 
Sagar (10). The present case, however, is 
somewhat different to the cases which 
have been quoted The question which is 
now at issue between the parties, i. e , the 
nature of the tenancy created under biz. 80, 
the kabuliyat was not before the court at 
all, nor was it considered. The fact that 
defendants Nos 2 and 3, by reason 
of their paying the rent to defendant No 1, 
the eldest brother, who then paid it to plaint- 
iff, were not liable to pay rent to the plaint- 
iff directly has no bearing upon the ques- 
tion of the whether they are entitled to 
remain in possession of the land after the 
expiry of the period fixed by the lease. I 
agree,theTefore, with the finding of the lower 
AppellateCourt that the suit is not barred by 
reason of res judicata. 

Then it has been contended by the learned 
Advocate for the appellants that under the 
Statute of Limitations the present appellants 
have acquired a status of permanent tenants 
by reason of their assertion of an adverse 
title for a period of more then i:; years, and 
he has referred to the case of Kamakhya 
Narayan Singh v. Ram Raksha Singh (11), 
which is an entirely different case to the 
present, the facts being that after the expiry 
of the lease or the death of the lessee his 
heirs held over against the will of the land- 
lord and without paying him any rent, and 
obviously has no application to the present 
case where the tenants were entitled under 
the lease Bx. 80 to bold the land for a period 
of 25 years which only expired in 1922, the 
present suit being brought in 1924. There is 
a case directly in point, BhailaZ v. Khalan- 
tang (12), which refers to the Privy Council 
case in Mohammad Mumtaz Ali Khan v. 
Mohan Singh (13), where the Privy Council 

(7) 55 Ind.Oas. 322; 44 B. 321; 22 Bom, L. K. 64. 

(8) 123 Ind. 0«8 145; A. I. R. 1930 P. 0. 45; 31 L. 
W. 352; 32 Bom. L. R. 515; Ind. Rnl. (1930) P. 0. 129; 
51 0. L. J. 502; 59 M. L. J. 731. (P. 0.). 

(9) 64 Ind. Oas. 231; A. I. R. 1922 P. 0. 241; 48 I. A. 
49; 48 0. 460; 14 L. W. 265; 30 M. L. T. 279 (P. 0.). 

(10) 101 Ind. Oss. 355; A. L R. 1927 P. 0. 102; 54 1. 
A. 178; 8 Lab. (573; 52 M. L. J. 663; 29 Bom. L. R. 
870; 31 0. W. N. 677; (1922) M. W. N. 481. (P.O.). 

(11) 109 Ind. Oas. 633; A. I.R. 1928 P. O. 146; 55 L 
A. 212; 7 Pat. 469; 48 O. L. J.69; 9 P. L. T. 501; 32 O. 
W. N. 897; 28 L..W. 41; 30 Rom. L. R. 1361. (P 0.). 

(12) 107 Ind. Oas. 52; A. I. R. 1927 Bom. 667; 29 
Bom. L. R. 1558; 52 U. 55. 

(13) 74 Ind. Oas. 476; A. I. R. 1923 P. 0. 118: 50 I. 
A. 202; 26 O. 0. 231; 45 A. 419 21 A. L. J. 757; 
45 M. L. J. 623; 9 0. A A. L. R. 901; 10 0. L. J. 383; 
19 L. W,983: 39 0 (L. J.295; 28 0. W. 17.840; 30 M. 
L,T. 321 (P. 0.). 


say that they are (p. 209 of 50 1. k.): 

“onabls to afSrm as a general proposition of law that 
a person who is, in fact, in possession of land imder 
a tenancy or occupancy title can, by a mere assertion 
in a judicial proceeding and the lapse of 6 or 13 years 
without that assertion having been successfully 
challenged, obtain a title as an under-proprietor to 
the lands.*' 

The assertion of the title of the appellants 
is presumably made in the suit of 1907 
already referred to. The plaintiff was suc- 
cessful in obtaining a decree for rent against 
defendants Nos. 1, 4 and 5. The lease at 
that time bad still 15 years to run, and the 
fact that the plaintiff did not think it 
necessary to bring a suit under e. 42, Specific 
Relief Act, in order to contest the statement 
that the defendants were permanent tenants 
would not, in virtue of the Privy Council 
decision just referred to, give rise to a start- 
ing point of limitation which would enable 
the defendants to count adverse possession 
from that date, and so perfect a title of 
permanent tenancy. 

The sole remaining point is as to the right 
of the defendants to compensation for 
buildings on the land. The kabuliyat ex- 
pressly provides that any buildings on the 
land erected after its date should be liable 
to removal without compensation. But it 
is contended that there are buildings on the 
land erected by them prior to the commence- 
ment of the kabuliyat in April, 1897, for which 
they are entitled to compensation, and in 
support of that proposition reliance is placed 
on the deposition of the plaintiffs’ clerk as to 
the existence of buildings on the land prior 
to that date. That deposition, which is 
Bx. 149, was read. The witness says he was 
appointed as karkun bjr plaintiff there in the 
year 1912. Any bulidings standing on the 
land at the time when he was appointed 
cannot be said to be proved to have been 
erected before the year 1897. As a matter 
of fact there is no evidence as to when these 
buildings were .erected or by : whom they 
were erected or what the cost of erecting 
them was, and in this state of the evidence 
I am not prepared to hold on the evidence 
of a man whose acquaintance with the land 
began in 1912 that it is proved that the 
buildif gs on the land have stood there from 
ancient times and that any compensation 
should be awarded in respect of them. 

The result is that the decree of the lower 
Appellate Court is confirmed, and the appeal 
dismissed with costs payable to respondent 
No. 1. 

Nanavatl, J.— I concur. 

B. L. Appeal ditmmed. 
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SIND JUDICIAL COMMIS- 
SIONBR*B COURT. 

OivU Soit No. 384 of 1930. 

October 13, 1931. 

Aston, A. J. 0. 

ROOHANBAI UDHOMAL and otabcie— 
Plaintiffs 
teraus 

MOTUMAL SHEWARAli and otbbbs— 
Dbfbndants. 

Arbitration Act (IX of 1899), i. U— Objection to 
award for want of tcdid reference — Objections dis- 
Mowed~-Fre$h suit to set aside award, competency 
of. 

A party in his objection to an award under s. 14, Arbi- 
tration Aot .oan make an|obj action which challenges ths 
factum of tne reference so far as he is concerned and 
which goes to the root of the jurisdiction of the arbitra- 
tion and it is within the jurisdiction of the court to 
hear this objection. Pokar Das v. Forbes, Campbell & 
Co.Ltd. (^12), relied on. Jai Narain Babu Lai v. Narain 
Das Jaxni Mai (7), SiLshil Chandra Das & Co. v, 
Sukhamal Bansidhar (9) and E. D. Sassoon v, Ramdutt 
Ramkishen (11), referred to. Matulal Dalmi v. Ram- 
kishin Das Madan Oopal (8), Sodawaterwala y. 
Volkart Bros (10), Tayabally Abdul Hussain v, James 
Finlay St Co. (14) and Rugunathdas Ramsarup v. 
Suldyer Bruderar Co. (15), not followed, [p. 808, 
ools. 1 St 2.] 

A suit is also competent, but if the party elects to 
hie objections under 1 . 14 and his objections are heard 
and disallowed, it is not open to him to have the 
matter intuired into again in a separate suit. Khimji 
▼. HcAkihaidO), followed, [p. 808, col. 2J 

Mr. Tahtlram Maniram, for the Plaint- 
iffs. 

Hr, Kodumal Lakhraj, for the Defend* 
ants. 

Judgment.— This is a suit filed by 
the widow and minor sons of one Udho- 
mal, a Hindu, for a declaration that a 
reference executed by the widow and her 
brothers in law Narumal and Sobhomal re- 
ferring certain disputes which they had 
with one Motumal to arbitration and the 
award obtained thereon, were void, and 
for partition by metes and bounds of 
certain immoveable property and for 
separate possession of the plaintiffs’ share 
of the same. 

One Kundanmal died in 1926 leaving 
three eons: Udhomal, Narumal, and Sobho- 
mal and certain immoveable property, vie: 

(1) Plot Old 8. No. 16 Survey sheet A-20, 
Naper Qr. Karachi, and (2) Plot Old 8. 
No. 21 Survey eheet 21, Napier Qr. Karachi. 
At the time of his death he was carrying 
on utensil business in partnership with his 
three sons. 

Udhomal died about 1928 leaving a 
widow Roohanbai, plaintiff No. 1 and five 
sons plaintiffs Nos. 2 to 6. Defendants Nos, 

2 and 3 carried on the utensil Dusiness after 
his death. 
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On 16th August, 1927, and 2l8t Septem* 
ber, 1928, Udhomal and defendants Nos. 
2 and 3 executed mortgage-deed for 
Rs. 7,000 and Rs. 5,000 repayable in three 
years from the dates of the mortgage 
deeds. 

Fresh business debts were incurred by 
defendants Nos. 2 and 3 after the death of 
Udhomal and an application was made by 
creditors to have defendants Nos. 2 and 3 
adjudicated insolvent and the Official 
Assignee was appointed interim Receiver. 

Thereafter an amicable settlement was 
arrived at. The plot bearing Old 8. No. 21 
was sold by defendant and the proceeds 
divided among the creditors. Plaintiff 
signed the conveyance deed; she also 
signed a reference to arbitration of the dis- 
putes relating to the mortgage dated 16th 
August, 1927, and 2ist8eptember, 1928, and 
the non-payment of a hundi executed by 
defendants Nos. 2 and 3 on behalf of de- 
fendant No, 1. 

Plaintiff’s case is that she signed the 
reference on her own behalf and on be- 
half of her children who were minors on 
the misrepresentation that it was neces- 
sary for her to sign it for the purpose of 
conveying the plot bearing Old 8. No. 21 to 
the purchaser Motumal Tokandas. 

The arbitrators held proceedings and 
passed an award dated 27th June, 1930, 
which they filed in court. 

Plaintiff complains that the arbitrators 
held proceedings at which she was not re- 
presented and that no notice was served on 
her and she was never informed that pro- 
ceedings were being held. 

8be further contends that since the 
moneys secured by the mortgages had not 
become payable and the interest had been 
regularly paid there was no dispute which 
she was competent to refer on behalf of the 
minors. 

Plaintiff omitted to mention in the plaint 
that she filed objections to the award of the 
arbitrators, covering the same ground as 
her plaint and that the objections were con- 
sidered and disallowed by my brother Rup- 
chand A. J. 0. 

On plaintiff’s behalf reliance is placed on 
Dataram Munthi Lai v. Harjimal A Sane 
(1) as establishing that objections to an 
award may fall either within or outside the 
purview of s. 14, Arbitratio'n Act. When 
a court disallows objections falling within 
the purview of s. 14, althogh the doctrine 
of res judicata is not strictly applicable, the 

(1) 181 Ind. 0s8. 161; A. I. R. 1930 Sind 170; 84 8. 
L. B. 145; Ind. Bui (1930) Sind 33. 
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jpriaoipleof finality will apply to the decree. 
This principle, however, will not apply 
where a court assumes jurisdiction, and 
disallows objections falling outside the pur- 
view of s 14. 

It is further contended, that the words 
“improperly procured”, in s. 14 only apply 
to matters occurring between the reference 
and the award and that they have no appli- 
cation to anything which his occurred 
prior to the reference. 

The Statute of William 3, cl. 15 (1698) 
enacted by s. 2 as follows ; 

“And b« it further enacted by the authority afore- 
said that any arbitration or umpirage procured by 
corruption or undue means shall be judged and 
esteemed void and of none effect and accordingly 
be set aside by any Court of Law or equity so as 
complaint of such corruption or undue practice be 
made in the court where the rule is made for sub- 
mission to such arbitration or umpirage upon the 
last day of the next term after such arbitration or 
umpirage made and published to the parties; anything 
in this Act contained to the contrary notwith- 
standing", 

lu Anderson v. Coxeter (2), the court held 
that under the Statute above referred to 
nothing was a ground for impeaching the 
award but manifest corruption of the arbi- 
trators. 

Mr. Russell in his commentary on the 
Law of Arbitration and Award (loth Edi- 
tion, page 193) observes that the term 
“undne means” signifies something different 
from corruption, aa for instance the exa- 
mination of witnesses in the absence of the 
parties, [In re PUwsand Middleton (3) and 
Harvey v. Shetton (4),] or a refusal to allow 
the plaintiff a proper opportunity of dis- 
cussing his case: Spittingue v. Carpenter 
(5). He adds that the restriction imposed 
by the language of the Act was subsequent- 
ly much disregarded for the courts in 
England listened to applications to set 
aside awards nnder the Statute on other 
grounds than the two enumerated in the 
section ; Veale v. Warner (6). What is 
more, the courts, in addition to the powers 
they exercised under Statute, exercise in- 
herent powers of setting aside awards; see 
Russell Edition 10, page 194. Under the 
Arbitration Act, 1889, 52 and 53 Victo. 49 
the inherent powers of the court were not 
referred to. The statutory powers of courts 
to set aside award were extended to cases 
where an arbitrator or umpire misconducted 
himself or an arbitration or award had been 
improperly procured ; see s. 11 (2). la s. 

(2) (17S0) 1 Stra. 301. 

(3) (1845) 6 Q. B. 845. 

(4) (1844) 7 B«aT.455: 13 L. J. Oh.46«. 

(5) (1735)3P. Wm8.361. 

(6) (1670)1 Sand. 327. 
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14, Arbitration Act IX of 1899, which is 
largely based on the English Act the 
grounds for setting aside an award are the 
same. 

Iq Jai Narain Babu Lai v. Narain Das 
Jaini Mai (7) doubt was expressed by Sir 
Shadi Lai, 0. J., whether a court, dealing 
with a private award, under the Arbitration 
Act, haa j urisdiotion to determine a dispute 
as to the factum or the validity of the con- 
tract containing the arbitration clausa. He 
observed that there was a divergence of 
judicial opinion on the question ; see 
pages 3ll and 314* and Oampbell, J., 
held that the question whether there was 
a contract and a valid contract was out- 
side the scope of the arbitration. 

Sir Shadi Lai referred inter alia to the 
case of Matulal Dalmi v. Ramkishin Das 
Madan Gopal (8) where it was held that 
when an award is challenged on the ground 
that there was no submission to arbitration 
by the parties the remedy lies in a regular 
suit and not in an application under s. 14, 
Arbitration Act. No reasons were given by 
the court for this deoisiou. Walsh, J., in 
Sushil Chandra Das & Co. v. Sukhamal 
Bansidhar (9) observed that questions of 
fact and law upon which the jnriadiotion 
of arbitrators depends are for the courts. 
It does not follow that an objection which 
goes to the root of the arbitrators’ jurisdic- 
tion is not an objection which falls within 
the purview of s. 14. The court in deciding 
objections to an award, is not limited to 
the consideration of questions which are 
within the jurisdiction of the arbitrator. 
The arbitrator has no jurisdiction to try 
the question whether he was corrupt, whe- 
ther he was guilty of misconduct. The 
court has jurisdiction to decide such ques- 
tions M well as the question whether the 
arbitration was improperly procured. Its 
jurisdiction is not based upon the consent 
of the parties ; it is statutory and inherent. 

Kincaid, J. 0., in Sodawaterwala v. Vol- 
kart Brothers (10) drew attention to the 
harm which would be caused to business 
firms in this Province, if parties were en- 
abled to render the provisions of the 
Arbitration Act nugatory, by simply alleg- 
ing that they were misled, or browbeaten, 
or hypnotized when signing the contract of 
reference If he meant by this that a 

(7) 69 Jnd. Cas. 585; A. I. R. 1922 Lah. 369; 3 Lah. 
296. 

(!) 69 Ind. Oas. 568; 47 C. 806. 

(9) 67 Ind. Oas. 487; A. I. R. 1922 All. 219; 44 A. 
472; 20 A. L J. 377; 4 U. P. L. R. (A.) 6*. 

(10) 82 Ind. Oaa.Sl; A. I. R. 1923 Sind 25. 
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party challenging the jurisdiction of an 
arbitrator, could not do so by means of a 
suit, his viev was clearly erroneous, since 
it is in conflict with the decision of their 
Lordships of the Privy Council in E. D. 
Sassoon v. Ramdutt Ramkishtn (.11), but 
there appears to be no reason why a speedy 
remedy should not be available for a per* 
son, who complains that an arbitration was 
improperly procured, because there was no 
valid reference by reasons of fiaid, mie- 
representation or mistake if he wishes to 
avail himself of it. It does no violence to 
laufiiuage to say that an arbitration pro- 
cured in this manner has been improperly 
procured. No doubt the tenancy in Eng- 
land in ancient times was to construe the 
Statutory powers of courts very strictly 
and to limit its jurisdiction to set aside 
awards under 9 William 3, 0, 15 to cases 
of corruption. But the later tendency was 
for courts] to intervene even in cases not 
provided for by the statute. 

In Pokar Das v. Forbes Campbell <& Co. 
Ltd. (t2) it was held by Crouch, and Hay- 
ward, A. J. 0, that when a party elects to 
proceed against individual members com- 
posing a firm any person alleged to be a 
member and denying his liability as such 
may, if he likes, appear before the arbitra- 
tors under protest and whether he has ap- 
proved or not he may object to the award 
being filed against him on the ground that 
it had been improperly procured against 
him on the misrepresentation that he was 
a partner. In other words a party in his 
objections to the award under s. 14, Arbitra- 
tion Act, can make an objection which 
challenges the factum of the reference so 
far as he is concerned and which goes to 
the root of the jurisdiction of the arbitra- 
tion and it is within the jurisdiction of the 
court toi hear this objection : see also Isri- 
hai V Pevibai (13). 

Their Lordships of the Privy Council in 
E.D. Sassoon v. Ramdutt Ramkishen (11) held 
that a suit is competent when the validity 
of au alleged agreement to refer is challeng- 
ed. They did not affirm that that was the 
only procedure available for a party. 

If the party elects to file objections under 
8. 14. Arbitration Act, with regard to 
the factum or validity of the alleged refer- 
ence. I am of opinion, for the reasons, I 

(11) TOInd.Oas. 777; A. I. K. 1922 P. O. 374; 49 I. 

A. 366:50 0. 1; 37 0. L. J. 336; 44 M. L J. 758; 27 
0. W. N. 660; ;i923; M, W. N. 372; 18 L. W. 537 
(P. 0.). 

(12) 19 Ind. Oaa. 363; 6 S. L. R. 127. 

(13) 121 lad. Om. 164; A. I. R, 1930 Bind 195; ind, 
Jt^.l930)Sudl6. 
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have mentioned, {that the court has juris- 
diction to hear the objection. 

The plaintiffs filed objections to the 
award which covered all the facts on which 
they rely in the present suit. Raymond, J., 
in Tayabally AbdulHussain v. James Finlay 
<& Co. (14) held that a party dissatisfied with 
a private award could take such objections 
as the Arbitration Act allowed, and not- 
withstanding his having done so unsuc- 
cessfully, be could thereafter bring a suit 
to set aside the award on the ground of 
want of jurisdiction in the arbitrator. This 
decision was cited with approval in Rvgu- 
nathdas Ramsarup v.Suldyer BruderardCo , 
(15) at page 47* If by this decisioDyRaymond 
A. J. 0., meant that a party could under 
s l4,|Arbitration Act, challenge the valid- 
ity of the contract and the jurisdiction of 
arbitration and if unsuccessful, file a suit 
to set the award aside onlthe same grounds, 
with great respect I disagree with the 
decision. 

I agree with the view of Rupohand, A. J. 
0. , in Khimji v, Nathibai (16) where the 
principle of finality applies to the court’s 
decree with reference to all matters coming 
within the purview of s. 14, Arbitration 
Act. A party no doubt has an alternative 
remedy when his complaint is that owing 
to the absence of a valid agreement of re- 
ference the arbitrator had no jurisdiction 
to make an award. A suit is competent to 
set aside the award. But if the party elects 
to file objections under s. t4 as the plaint- 
iff did with regard to the sward in dis- 
pute, and his objections are heard and dis- 
allowed, it is not open to him in my opinion 
to have the matter inquired into again in a 
separate suit. 

With reference to issue No. 2, plaintiffs 
have in fact sued for consequential relief; 
they have prayed for partition by metes 
and bounds and for separate possession of 
property. The objection with regard to 
s. 42, Specific Relief Act, does not appear 
to me to be sustainable. 

With regard to issue No. 3 under the 
Court Fees Act, Art. XVII (5), Sch. II, the 
court- fee in a suit to set aside au award 
was (Rs. 10. This fee has now been raised 
to Re. 15. For the reasons above set forth 
with regard to issue No. 1, I dismiss the 
suit. Defendant No. 1 to have costs. 

A, •■Suit dismissed, 

(14) 80 Ind. Oas. 969; A. 1. R. 1924 Sind 105; 17 S. L. 
E. 15. 

(15) 92 Ind. Oas. 712; A. I. R. 1926 Lai. 125- 7 Lah. 
42. 

(16) 76 Ind. Oas. 953; A. I. B. 1925 Sind 42; 19 
L.R. 360. 

*Pag« ef i Lah.-{fid.) 
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ALLAHABAD HIOH COURT. 

First Oivil Appeal No. 63 of 1932. 
January 4, 1931. 

Sdlaiman and Young, JJ. 

KRIPA RAM — Defendant —Applicant — 
versus 

KUNWAR BAHADUR— Plaintiff — 
Opposite Paktit. 

Limitation Act (IX of 1908), Sch. I, Arts. 36, 
and 1^9 — Attachment of moveables— Removal by third 
person — Suit by attaching creditor — Limitation — 
Article applicable. 

A suit by an attaching creditor against a third 
person who has removed and misappropriated the 
attached moveables in collusion with the debtor is 
governed not by Art. 48 or Art. 49 of the Limitation Act 
but by Art. 36. Articles 48 and 49 are intended to 
apply only to cases where the plaintiff had a right 
to possession of the moveable property concerned. 
L. P. E. Pugh V. Ashutosh Sen (1), referred to. fp. 
809, col. 2.] 

First Appeal from an order of lue 
District Judge, Bareilly, dated the 19th 
January, 1931 

Mr. G. S. Pathak, for the Appellant. 

Mr. P. M. L Verma, for the Respondent. 

Judgment — This is a defendant’s 
appeal from an order of remand. The 
plaintiff alleged that he had brought a suit 
against Sewa Ram and got certain sugar 
and treacle belonging to his debtor attach* 
ed before judgment. The present defend- 
ant,*! Kripa Ram, filed an objection to the 
attachment of the sugar and treacle claim- 
ing them as his own property; but bis 
objection was dismissed in April, 1926, 
and the plaintiff's suit was decreed. There- 
upon the present defendant filed another 
suit for a declaration of bis title to the 
properties attached; but that suit failed. 
According to the plaintiff, the defendant 
obtained a stay order during the 
pendency of his declaratory suit, and in 
collusion with the custodian of the prop- 
erty, who had been appointed by the court, 
and the judgment-debtor, he dishonestly 
removed the sugar, sold the same and 
misappropriated the sale proceeds. This 
misappropriation was alleged to have taken 
place in May or June, 1926. The plaintiff 
filed a complaint in the Oriminal Court 
on the 27th July, 1926, which, however, 
proved infructuous. He then filed his suit 
on the 29th July. 1929, the 27th and B8th 
July being holidgkys. 

The claim was resisted on merits, as well 
as on the ground of limitation and absence 
of cause of action. The trial court, without 
going into the facts, dismissed the suit 
on the plea of limitation alone, holding 
that Art. 49 of the Limitation Act aonlied 


and the claim was more than three year 
after the misappropriation. 

On appeal the lower Appellate Court has 
come to the conclusion that neither Art 
48 nor 49, nor even Art. 36 of the Limita- 
tion Act applies, but that the residuarj 
Art. i20 applies and the claim was within 
time. It has accordingly sent the case 
back to the trial court for decision on the 
I emaining issues. 

It is well settled that the residuary Art. 
120 cannot be applied where there is any 
other special article applicable to the facte 
of the case. If, therefore, the suit falls 
under any of the other articles, this omnibus 
article would be inapplicable. 

As observed by their Lordships of the 
Privy Council in the case of L. P. E. Pugh 
V. Ashutosh Sen (1), Arts. 49 and 49 are 
intended to apply to suits for recovei^ of 
specific moveable property or for compensa- 
tion for the same. Article 48 is more 
special, whereas Art. 49 is more general, 
Article 48 is confined to cases where the 
moveable property has been lost or acquir- 
ed by theft or dishonest misappropriation 
or conversion, and for compensation for 
wrongfully taking or detaining the same. 
Article 49 applies to other specific moveable 
properties or for compensation for wrong- 
fully taking or injuring or wrongfully 
detaining the same. If we had to look to 
nothing but the first column in Art, 48, 
the present case, being one of dishonest 
misappropriation or conversion, might be 
thought to fall under it. But in the last 
column it provides that time begins to run 
from the date when the person having the 
light to the possession of the property 
first learns in whose possession it is. The 
article is accordingly intended to apply 
to cases where the plaintiff having the right 
to the possession of the property learns of 
the acquisition by theft or dishonest mis- 
appropriation or conversion. In the present 
case the plaintiff was a mere attaching credi- 
tor and had no right to the possession of the 
property itself. His only reinedy was to put it 
up for sale after the decree had been obtained 
and realise bis decretal amount, although 
he might himself have purchased the prop- 
erty in lieu of it it, therefore, seems to 
us that Art. 48 cannot apply to the facts 
of the present case. Article 49 is a more 
general article and applies to other cases 
of specific moveable property being wrong- 

(1)114 Ind.Oaa 604; (1929) A. L. J. 170; A. I. R. 
1929 P. O. 69; 33 0. W. N. 323; 29 L. W. 449; lOP. L. 
T 155; 6 0. W.N.151;49 0. L.J. 415; 31 Bom. L. R. 

702- 8 Pat. 516; 56 M. L. J. 517 (P. 0.). 
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fully taken, injured or detained. The 

difference between Arts. 48 and 49 ia that 
while the former refers to cases where the 
property bee been Icet, acquired by theft 
or dishonest misappropriation or convers- 
ion, the latter applies to other cases of 
wrongfully taking, injuring or detaining 
moveable property. No clear authority 
directly in point either way has been 
brought to our notice. But we thick that 
having regard to its language Art. 49 also 
is intended to apply to caees where i, the 
plaintiff had a right to possesion of the 
moveable property which was wrongfully 
taken from him, injured or wrongfully 
detained. The plaintiff’s remedy is to sue 
for the recovery of the specific moveable 
property or in the alternative for its com- 
pensation for wrongfully taking, injuring 
or wrongfully detaining. In such a case 
the period begins to run from the time 
when the property was wrongfully taken, 
injured or the defendants' possession be- 
came unlawful. In the present case, the 
plaintiff was a mere attaching creditor. 
He had no right to pcsseesion of the 
goods. His right was confined to get the 
goods sold through the court aud realise 
his decretal money out of the sale proceeds. 
His attachment took precedence over any 
private transfer made by the judgment- 
debtor pending the same. But this right 
did not entitle the plaintiff to take posses- 
sion of the goods direct. Article 4 i accord- 
ingly is not applicable. 

Article 36 is a nuore genml article. It 
is applicable to suits for c impensation for 
any malfeasance, miefeasacce.or non feasa- 
nce independent of contract It refers to 
action which may be on account of tl e 
commission of some act which is in itself 
unlawful, or being the improper perform- 
ance of some lawful act, or the omissioo 
of some sot which a person by law is bound 
to do. It is a general article for suits for 
compensation for all acts and omissions 
amounting to torts which are not provided 
for elsewhere. It, therefore, follows that 
as neither Art. 48 nor Art. 49 applies. 
Art. 36 must apply. Accordingly, the 
residuary Art. 120 cannot apply. But Art. 
36 gives only two years’ time to the 
plaintiff. The suit was brought more than 
three years after the day when the prop- 
erty was wrongfully taken. The claim is 
obviously barred by time. 

Even if we assume in favour of the 
plaintiff that owing to a fraudulent act of 
the defendant he was prevented from 
knowing the fact of the misappropriation 


. BMPBROR. 136 1. O. 

of the goods, and, therefore, the knowledge 
of bis right to sue for compensation was 
withheld from him by the defendant, aud 
that be can get the benefit of the provisir n 
of s 18 of the Limitation Act, the claim 
is hopelessly beyond time. He admitted 
that be came to know of the misappro- 
priation on the 27th of July, i926, and the 
period of years would begin to run 
from that day. The suit was filed on the 
2yth of July, 192 and was tbetefore 
beyond time. 

We are accordingly of opinion that the 
plaintiff’s claim would fail on the ground 
of limitation. We allow the appeal and 
setting aside the order of the court below 
restore the decree of the first court dismis- 
sing the suit, with costs in all courts. 

*. Appeal allowed. 


OUDH CHIEF COURT. 

Orimital Appeal No. 459 of 1930. 

November 24, 1930. 

POLIAM, J. 

SHIAM 8UNDAR — Appbllant 
versus 

EMPEROR — 0oupu4iN*NT — R bspondbnt. 

Criminal Procedure Code (Act V of 1898), ». 122 (2) 
— Criminal misappropratien — Proof of specific sums 
misappropriated^ whether necessary — Nature of 
proof required for conviction — Scope of the section. 

In a charge for criminal misappropriation it is not 
necessary for the prosecution to prove that the 
accused spent the items in any particular manner 
The prosecution must stop when it is proved that 
the accused has received the money, has acknowledged 
the receipt and has failed to pay it to his master or 
show it in his master’s accounts. King-Emperor v. 
Kadir Bakhsh (1), followed [p. ifll, cols. 1 & 2.] 
Under s. 222, cl. 2, Criminal Procedure Code, per- 
sons who showed a deficiency in the accounts with 
which they were entrusted could be convicted of 
criminal misappropriation even when it could not be 
shown that they had misappropriated any 
specific sum. K. K. Mukerjeev. Emperor Samirud- 
dtn Sarkar v. Narain Chandra Qhose (7) and Emperor 
V. Bhatkhande (8), relied on. Buddhu v. Babu Lai 
(2), Queen- Em press v. Kellie (3), Thomas v. Emperor 
(4) and Emperor v. Mohan Singh (5), referred to. 
Ip. 812, col. 1.] 

Uriminal Appeal against an order of the 
Additional Seeeion Judge, Unao, dated 
ttie 17 th of October, 1930, 

Mr J. M. BasUf for the Appellant. 

The Aeeietant Government Advocate (Mr. 
Ali Muhammad)^ for the Grown 
Judgment— The appellant Shiam 
Sundar was the Munim of Lala Dwarka 
Nath, Taluqdar of Maurawan. He has been 
convicted on three counts of offences under 
B. 408 of the Indian Penal Code and he has 
been sentenced to five years* rigorous 
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impriaonmeat oa each charge, the sentences proved that 
fo run concurrently. The learned Sessions 
Judge has written a long and elaborate 
judgment in which he has given in full all 
the accounts which were k^pt by this man 
for the period of one year during which the 
offences are said to have been committed. 

There are three charges; two of specific acts 
of embezzlement and one of a general 
defalcation evidenced by the deficiency in 
his balance at the end of the year. This 
last charge is sipported by the evidence of 
IJae account books kept by the accused 
himself and he has been unable to show 
either that he has entered the accDunts 
carrectly orthat he has handed over to his 
master the court balance. On thecm-rary 
in many cases the kachchi rokxr snowed 
different totals from the pxkki rokxr. At 
times where bis balance showed a deficit he 
has entered fictitious items as deposits 
made by himself in order to square ths 
totala, and when he was finally called upon 
to pay in the balance in hand he only paid 
in a sum of Rs. 335 odd, whereas his 
accDunts showed, according to the learned 
Ssssions Judge, that he should have had in 
hand at that time over Rs. 1,77 1. I may 
remark that the Judge has cut down this 
sum. According to the evidence it was 
considerably more. In appeal the learned 
0 junsel for the accused has attacked the 
con viction on the two specific items on the 
ground that there is no definite proof that 
the accused took this money. It is true 
that there is no proof as to how he dealt with 
the money but it is proved wi-ihout doubt 
that he received boti these item^ one of 
Rs. 15 6 11 on the :;6thof Saptember, 192^^ 
and the other of Rs. 175 on the R^th of J une, 
iy29, from Ziladara of his master, that he 
gave receipts for them and that he himself 
signed arz irsals which showed that these 
items had been paid in. Yst there is no 
mention of either item in the accounts and 
he never banded in these sums to his master 
or oomplainsed that he had given receipts 
without receiving the money. It is con- 
sequently too late for him to make that 
defence now and 1 hold that it is proved that 
he received both these items, that he did not 
pay thorn to his master, that he did notenter 
them into his accounts anl 1 must infer 
from that that he misappropriated both theses 
items to his own use Generally speaking, 
it is impossible for the proseention to follow 
the money in the hands of an accused 
person and prove that he spent a certain 
Bpeoiffo item in any particular manner. 

The prosecution must stop when it is 
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the accused has received the 

money, has acknowledged the receipt and 
has failed to pay it to his master or show it 
in his master's accounts. S^e King Emperor 
V. Kadir Bakhsh (1). 

The learned Counsel for the appellant has 
challenged the conviction on the third 
charge on the ground that a conviction on a 
general deficiency is not in accordance with 
s. 222 of the Code of Criminal Procedure. 
Before the passing of the present Act a 
B 3 nchof the Allanabad High Court ruled 
in the case of Buddhu y,Babu Lxl (2j, made 
the following observations: — 

“Where ani ageat or servant has received over a 
period of time several sums oa behalf of his employer, 
and has, during the same time, expended moneys oa 
behalf of or made payments to his employer, but still 
a deficiency was left, for which the agent or servant 
would or could not account, it might be impossible to 
fix him with the embe'zzlement of any particular item 
received by him, although, taking the items proved on 
both sides of the account and his course of conduct.it 
might be obvious that he had embezzled a large sum 
of money, namely, the difference between the amounts 
eceived and those expended and accounted for,” 

I'iieir Lordships ih3n said that the 
question of liability in such a case had bsen 
decided by Mr. Justice Aikman in Que«n- 
Empresa v Kellie (3) and they agreed with 
that decinon and, therefore, held that a 
servant charged with an offer c 3 of this 
nature could be legally convicted. I have 
been asked to consider that the law as laid 
down by the learned J udges of the Allahabad 
High Courtis not good law in view of the 
provisions of s 222 of the present Code of 
Criminal Procedure of the year 1898. The 
second clause of that section runs as 
follows:— , . 1 . . 1 t 

“When the accused is charged with criminal breach 
of trust or dishonest misappropriation of money, it 
shall be suliicient to specify the gross sum in respect 
of which the offence is alleged to have been com- 
mitted.” ^ u 1 

Uommenting on this spction as far back as 
the year 19-1 a Bench of the Midras High 
Ojurt io the case of Thom is r. Emperor (4), 
0 aaerved that they were unable to accept the 
argument a Idreased to them that s. 22il was 
only intended to apply to oases where there 
is a general deficiency of accaunt, and this 
luling has led to many rulings by other 
High Oourts to the eflect that a number of 
specific charges may bs included in one 
charge framed in accordance with the 
provisions of this section. There is, as far 
as I know only one ruling of any High 
Court which takes the peiut of view that a 
(I) 8 Ind. Oas, 687; 8j A. L. J. 88; 33 A. 249; 11 Cr . 

^■(2) 18^1 116; A. W. N.(1896) 11. 

(3) 17 A. 153; A, W. N. 37, 

(1) 29 M. 558^ 
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conviction on a general deficiency of 
accounts is improper. This is to be found 
in the case of Emperor v. Mohan Singh 
(5). But I observe that in that case the 
learned Judge only expressed a grave doubt 
as to whether the form of the charge in 
which it was sent to the Sessions Judge was 
one which the Judge ought to have 
entertained and he gave his own opinion 
that B, i22 was meant for a case where a 
man is charged with embezzling the gross 
sum by which he appears to have meant the 
total of items embezzled as distinct from 
the difference between the sums actually 
received and the sums actually credited. 
It is probable that the learned Judge 
accepted the view of law taken in England 
by certain authorities that at a trial fcr 
embezzlement it is not suflBcient lo prove a 
general deficiency in account. But in 
England there is a confiict of authority cn 
this question, and in India the courts have 
to construe not the English Law but the 
Indian Codes. A Bench of the Calcutta 
High Court in the case of K. K Mukerji v. 
King Emperor (6) considered the object of 
the amendment made in the Code of 
Criminal Procedure by the introduction of 
subs (2) of 8.222. The learned Judges 
pointed out that it was not to amend the 
Penal Cede but merely to get rid of a 
technical diflSculty in framing the charge. 
As the law then stood it was diflBcult to 
convict, where there was a running account 
and the prosecution was unable to put their 
hand on specific items out of which the 
particular sum was embezzled. There is, 
therefore, no question that the learned 
Judges were of opinion that s. 222, cl. (2) 
was primarily enacted so that persons who 
showed a deficiency in the accounts with 
which they were entrusted could be con- 
victed of criminal misappropriation even 
when it could not be shown that they had 
misappropriated this or that specific sum. 
In an earlier case iu Samiruddin Sarkar v, 
Narain Chandra Ghost (7), the same High 
Court held that a man who had realized by 
23 rent receipts a sum of Es. 103 and 
misappropiiated out of this the sum of 


Es. 67 could be properly convicted on a 
charge framed in accordance with s 222, 
And the Bombay High Court in Emperor 
V. Bhatkhande (b) has taken the same view 
(5) 59 Ind. Gas. 372; 42 A. S22; 18 A, L J. 633; 2 U 
P. L. R. (A; 360; 22 Or. L, J. 84. 


(6; 85 Ind. Cae. 372; 29 0. W. N. 54; 40 0. L J 555 
A- 1. R. 1925 Cal. 260; 26 Or. L. J. 532 

(7) 31 0. 928. 

(8) IIS Ind. Gas. 612; 53 B.119; 30 feom.L. R, 1530* A 

1. R. 1928 Bom. 557; 30 Or, L. J. 115. ' 


as the Calcutta High Court and distinguished 
the Allahabad ruling to which I have 
referred — Emperor v. Mohan Singh (6). 

In the present case the accused is shown 
to have kept false accounts. These accounts 
were checked by one Deokinandan and the 
learned Sessions J udge has considered this 
man to be an expert and has accepted for 
the most part his evidence. The accused, 
who is himself a munim and should at least 
understand his own accounts, has made no 
serious attempt to explain what he has 
done with the money which he is shown to 
have received and which he entered 
wrongly in his accounts. He made an 
elaborate written statement and when he 
was examined in court his usual reply to 
any question was that it was contained in 
his written statement even when it is not. 
For the rest he contended himself with 
making foolish allegations as to his master. 
It is certainly difficult to say with certainty 
the amount which be embezzled but the 
learned Oounsel has been unable to show 
any item on which the learned Sessions 
Judge can be held to have gone wrong. He 
finds that the total deficiency apart from the 
two specific items was Es. 1,771-7*1 and this 
sum was embezzled in the course of a single 
year. In my opinion the conviction was 
proper in law and in accordance with the 
evidence. As to the sentence I do not 
consider that it is excessive and I accord- 
ingly dismiss this appeal and uphold the 
conviction and sentence on all counts. The 
accused must surrender to his bail. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Eevision No. 397 of 1930. 
January 6, 1932. 

Pollan and Niamat Ullah, JJ, 

N ASA RULL AH— Applicant 
versus 

S, WAJID ALI AND ANOTDBR — 
Oppositb Paetibb, 

Mussalman Wakf Act {XLII of 1923) ^ ss. 5, 5, iO— 
Failure to submit statement of accounts - Conviction 
— Denial o/ wakf — Effect of — Jurisdiction of District 
Judge to impose penalty . 

Mussalman Wakf Act of 1923 is applicable to all 
instruments other than those to which the Muealman 
Wakf Validating Act^of 1913 applies, [p, 814, col. 

Under the Act of 1923 all that is needed to 
bring home the offence under s. 10 read with s. 3 
is to establish by evidence that the offender is a 
mutawalli in respect of property which is wakf 
within the meaning of Act XLII of 1923, though the 
muttLwalli is bound to file a statement only if he has 
already furnished particularelnnder e. 3. If the mutawmli 
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hu oompliod with the provisions of s. 3 no question 
as to whether he denies the wakf or admits it can 
arise because “by his conduct in furnishing parti- 
culars of the wakf property he may be deemed to 
hare admitted the viakf and he can be convicted for 
failure to file statement under s. 5 of the Mussal- 
man Wakf ValidatingAet of 1923. [p. 814, cols. 1 & 2.] 
The District Judge is the proper authority to im- 
pose the penalty provided for by s, 10. It is not 
necessary to proceed against the mutawaUi in a re- 
gular Oriminal Court, [p. 815, col. 1 & 2.] 

Oiril Revision against an order 
of the District Judge, Moradabad, dated 
the 26th August, 1930. 

Mr. A. M. Khawaja,ior the Applicant. 

Mr. A. Aziz, for the Opposite Parties. 

Pullan, J. — This is an application 
in revision of an order of the District 
Judge of Moradabad imposing a fine of 
Rs. 50 upon the applicant, Nasrullah, under 
B. 10 of the Musalman Waqf Validating Act 
(XLiIjof 1923). Thelproceedingsare the direct 
outcome of former proceedings which have 
been the subject of a reported ruling of 
this court Nasrullah Khan v. Wajid Ali 
(1). My brother Niamatullah was a mem* 
ber of the Bench which decided that case. 
There the question was whether under s. 
5 of Act XLII of 1923 the District Judge 
could, on the intervention of other persons, 
call upon a “mutawaUi" to furnish accounts 
of a'wakf and the view taken by the Bench 
was that the Act does not authorize the 
District Judge to pass an order that the 
'mutawalli' should file a statement of 
account, as contemplated by s. 5, and that 
the only procedure provided was to punish 
him under s. 10 of the same Act for not 
doing BO. Accordingly, the same persons 
approached the District J udge and request- 
ed him to take action under s. 10. The 
Judge felt that he had to decide the ques- 
tion which was left undecided by this 
court, namely, whether the wakf was a 
wakf covered by Act XLII of 1923, before 
passing an order of fine. In my opinion, 
he was bound to decide this question, 
flis jurisdiction depended on the fact that 
the wakf was one under Act XLII of 1923, 
and until he decided that question, he could 
impose no fine under the Act. Nasrullah 
is a person who, in compliance with s. 3 
of the Act, made a statement as to the 
property of the wakf and by so doing 
was held in the judgment of this court 
to which I hav^ already referred, to have 
fulfilled the requirements of s. 3 of the 
Act. I am of opinion that he brought 
himself under the other provisions of the 

(1) 118 Ind. Cbs. 717; 52 A. 167; Ind. Rul. (1929) 
All. 925;1 A. I. B. 1930 AH. 81; (1930) A. L. J. 
233. 


Act also and established his own liability 
to furnish accounts and made himself open 
to punishment for not doing so. It is true 
that from time to time Nasrullah has 
denied that the property which he manages 
was a wakf within the meaning of the 
Act, but I cannot consider that this denial 
is of any value in view of his own action 
in complying with the requirements of the 
Act in the first instance. Moreover, once 
the learned District Judge went into the 
facts of the case as in my opinion, he 
was entitled to do he found that in the 
year 1842 the Oommissioner passed an 
order showing the nature of this wakf, 
and it is clear from that order that this 
was a wakf such as is contemplated by Act 
XLII of 1923 and is not one of those wakfs 
which are excluded from the Act by s. 
2 (e). Thus, in my opinion, the District 
Judge was in a position to deal with 
Nasrullah under the Act if he found that 
Nasrullah had not complied with the 
provisions of the Act in the matter of 
filing accounts. In such cases the District 
Judge appears to act auo motu; but in 
actual practice be can never take action, 
unless somebody calls his attention to the 
fact that a mutawaUi has failed to perform 
his duties The part played by the opposite 
party in this case is merely the part of 
calling to the notice on the District Judge 
an impropriety of which he is able to 
take cognizance. The Judge has imposed 
a fine of Rs. 50. His jurisdiction is not 
impeached in the grounds for revision, 
and although the wording of s. 10 is far 
from clear, I am of opinion that the Dis- 
trict Judge is, under that section, the only 
person who can take proceedings and who 
can, therefore, impose the fine. The fine 
does not appear to be excessive, and 1 do 
not consider that this court has any cause 
to interfere with the decision. I would, 
therefore, dismiss this application, but I do 
not consider this is a case in which costa 
should be allowed, 

Niamatullah, J.— The applicant has 
been held guilty of what should be con- 
sidered to be an offence under s. 10 of 
Act XLII of 1923, and sentenced to a 
fine of Rs. 50. Two main questions arise 
in revision; first, whether the applicant 
incurred the penalty provided for by s. 10 
of the aforesaid Act, aud secondly, whether 
the District Judge who convicted and fined 
him had jurisdiction to do so. 

As regards the 1st question, s. iO makes 
an omission to do what is required of a 
mutawaUi by s, 3 or s, 5 of the Act tc 
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be puniehable. As both these sections 
make use of the words mutawalli and 
wakiy we must consider, at the 
threshold of the case, whether the applic- 
ant is a mutawalli and the property in 
question in the present case is 'wakf.' 
'Wakf has been so defined in Act XLII 
of 1923, Section 2 (e), as to include all endow- 
ments other than those to which the 
Musalman Wakf Validiting Act (VI of 1913) 
applies. In other words, all wahfs other 
than ‘u’akfsalal aulad' are within the pur- 
view of Act XLII of 1923. The property 
in dispute in this case has been in pos- 
session of the applicant and his predeces- 
sors for a considerable length of time, 
and its character is clearly determined 
by an order of the Oommissioner passed in 
1843 The learned District Judge has referr- 
ed to the terms of that order which satisfi- 
ed hioa that the property in question was 
‘toaAr/* for the support and upkeep of a 
mosque and incidental purposes, including 
the maintenance of a 'muazzin' who is to be 
selected from among the descendants of the 
original mutawalli the applicant's ancestor. 
Nothing has been said on behalf of the 
applicant which can induce me to differ 
from the view taken by the learned District 
Judge as regards the character of the prop- 
erty in possession of the applicant I am, 
therefore, in ntire agreement with my 
learned colleague that the property in ques- 
tion is wakf and not dedicated for the per- 
sonal benefit of the descendants or family 
of the v'lkif. The applicant himself 
professed 10 act as muta w illi, &nd thereby 
admitted bis position as such, in furnisbiog 
particulars of the property in his possession, 
as required by p. 3 of Act XLII of 1»23 It 
follows from what has been said already 
that the property in question is 'wakf 
within the meaning of that Act and the 
applicant is the mufawaffi thereof. 

It is necessary to refer to two sections of 
Act XLII of 1923 before examining the terms 
of p. lO. Section 3 requires every ■mutaji’ini 
to furnish particulars of the ‘wiief proper'y 
in bis possession Section 5 requires him, 
if he has furnished particulars under 
s, 3. to file a statement of account within 
three months after the Slst day of March 
following the passing of Act XLII, of 1923 
and thereafter within 3 months after the 
Slst March of each year. Section 10 makes 
failure to furnish particulars as required by 
H. 3 or to file statements of aooouats as 
required by s. 5 punishable with fine, which 
may exiend to Ra. .^^U. It has been argued 
before as that Act XL lof IQJShappUoable 


only to cases in which a ‘mutawalli' accepts 
his position as such and furnishes particn- 
Isi s required by p. 3 This contention is 
correct so far as the 'mutawilli's ' omission 
to fi le a statement of accounts under s. 5 is 
concerned, because he has to file such 
statement only if he has already furnished 
particulars under p. 3. It is, however, 
incorrect to say that a person is not liable to 
be punished under s. 10 at all, unless he 
admits certain property in his possession 
to he ' w ikf and himself to be the ‘muta- 
willi' thereof. Section 10 makes omission 
to furn'sh particulars as required by a. 3 
also puniebable. All that is needed to 
bring home an offence under a. 10 read with 
p. 3 to a defaulting’ mutawilli' is to eata- 
blish by evidence that he is a 'mutawalli' 
in respect of property which is *v)akf 
within the meaning of Act XLII of 1923. 
Whether the character of the property as 
*« afc/’ and his own position as 'mutawalli' 
are admitted or are established by evidence, 
if denied, s. 10 is equally applicable’ if a 
'mutawalli' has failed to comply with p. 3. 
If a 'mutawilli' has complied with the 
provisions of s. .3, no question as to whether 
he denies the 'wakf or admits it can 
arise, because by his conduct in furnishing 
particulars of the 'wakf property he must 
be deemed to have admitted the 'wakf and 
bis own position as ‘m« (a iojfii’. 

The applicant in this case furnished 
particulars of the property in question 
under s 3. He cmnot, therefore, be con- 
victed of an offence under s 10 read with 
8. 3. Nor has the learned District Judge 
convicted him of such offence. Bat, having 
furnished particulars required by s. 3, ho 
was also under an obligation to file a 
statement of account in terms of s. 5. He 
omitted to do so. Section 10 makes such 
omission to be as much punishable as the 
non compliance with the provisions of p. 3, 
the penalty in either case being the same. 
In these circumstances. I do not tkiuk there 
is anything wanting in the case before us 
to complete an offence under s 10 of Act 
XLII of 1923, and so far as the applicant's 
liability to pay the penalty provided for 
by 8. .0 is concerned, there can ba no 
doubt. 

The next question, which is not free from 
difiSculty, relates to the c^urt empowered 
toenfrroe the penal provision contained 
in s. 10 I was a member of the Bench which 
decided Nasarullah Khan v Wajid AH (1) 
which is. in fact, an earlier stage of the 
case before us. The only question which 
called for decision in that case was whether 
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8 . 5 of Act XLIl of 1923, apart from laying 
an obligation on a 'mutawalli' to furnish a 
statement of account, also contemplated 
regular prooeeiinga being taken before the 
District Judge for the determination of 
the question whether a certain property is 
^wakf or whether a certain person is a 
*mutawallV in respect there )f . It was held 
thats. 5 did not empower the District Judge 
to decide these questions in a proceeding 
taken by interested parties under s. 5. The 
court went on to observe that the deter- 
mination of such questions may be neces- 
sary if the ^mutawallV is prosecuted for 
an oflfence under s. 10, and the alleged 
^mutawalW denies facts which establish his 
offence and which have to be enquired into. 
As regards the forum, it was assumed 
rather than decided that the District Judge 
can enforce the penal provision contained 
ins. 10 Any remark, therefore, as to 
whether the District Judge could impose 
the fine provided for by p. 10 is in the 
nature of an obiter dictum» The question 
has directly arisen in the present case apd 
must be decided, though, I noay note, that 
it was not argued before us that any court, 
other than that of the District Judge, could 
impose a fine under 8. iO. The applicant’s 
contention was that no court had jurisdic- 
tion to do so in the circumstancs of the 
case. We cannot, however, refuse to take 
notice of the narrower question, namely, 
whether the District J adge as such can take 
cognizance of a case under 0 10. On the 

one hand, it can be reasonably contended 
that p. 10 contains merely a penal pro- 
vision which declares a certain omission to 
be an offence punishable with fine, that the 
manner in which and the court by which 
the penalty is to be enforced are outside the 
purview of Act XLII of 1923, and that the 
*mutiwalli should be punished by a regular 
Criminal Court in accordanca with the 
provisions of the Criminal Procedure Code. 
There are many enactments, besides the 
Indian Penal Code, which declare certain 
acts and omissions to be offences, though 
the trial for those offences is regulated not 
by those Acts but by the general Criminal 
Law. On the other hand, the whole scheme 
of ActXLIIof 1923 suggests that the District 
Judge is the proper authority to impose the 
penalty provided for by s. 10 in respect of 
certain duties enjoined by that Act. Ssction 
11 requires the Local Government to nake 
rules **to carry into effect the purposes of 
thia Act*’. This seeiuB to include rules 
prescribing the forum and the procedure 
lor snforoement of the penalty laid down in 


0.10. No rules have, however, been framed 
by the Local Government in this behalf, in 
this state of things, I am incUned to the 
view, though not without hesitation, ^ that 
the District Judge is the proper authority to 
enforce the provision contained in s. 10 of 
Aet XLII of 1923. For these reasoDS, I concur 
with my learned brother in dismissing this 
revision. 

By the Court.— We dismiss this 
application. The parties shall bear their 
own costs, 

A. Application dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal No 68 of 1928. 

Norember 21, 1930. 

Wild, J, C. and RuiOiiAND, A. J. O. 

HEERJI JIVRAJ— Appellant 
versus 

Firm cf VALABRAM MULJI — 
Rbspondbnts 

Provincial Insolvency Act (V of 1920), ss, H (2), 
TO^Adjudication of firm-~Discharge of partners-- 
Subsequent arrest of partner for private debts, legaU 
ity of ^Adjudication, effect of— Failure of court to 
frame rules— Procedure. 

It is not only incumbent on the creditors of a 
firm which has been adjudicated as insolvent but 
also on the creditors of each individual partner to 
prove their claims in the insolvency proceMings, and 
a partner whose property has vested in the Official 
Receiver for the benefit of his creditors should not be 
allowed to be harassed again by one of such credi- 
tors merely and solely because the order of adjudica- 
tion was not passed in an application directed against 
him but against a firm in which he was a partner or 
because, for the sake of convenience the court pass- 
ed an order against the firm and did not pass a 
specific order against each individual partner in 
such firm. Sadler v. Whiteman (1) and in ?*e The 
Firm of Jliralal Shivnarain ('i), r eferred to. [p. 816, 
col 2.] , , . J 

The failure of the Court to framo rules as required 
by s, 79, Provincial Insolvency Act, cannot override 
the provision of the law which exempts an insol- 
vent from liability for his debts prior to the date of 
his insolvency on his obtaining a discharge. In the 
absence of such rules the provisions of the ^ Civil 
Procedure Code apply to insolvency proceedings in 
view of 8. 5 of the Provincial Insolvency Act. [ibid ] 

First Appeal agaicet an order of the 
Additional Judicial Oommiseioner, Sind. 

Mr. L. P. Ferro, for the Appellant. 

Mr, Kimatrai Bhojraj, tor the Kespond- 
ente. 

Judgnoent— This appeal aiisea out of 
execution proceedinga. The appellant 
Heeiji Jivraj worked at one time ae a 
partner in the firm of Rawji Hirji. That 
firm waa adjudicated ineolvent in 
Insolvency No, 3 of 1921. On 2nd Jute, 
1925, the learned Judicial Oommiasioner 
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Mr. Kennedy paeeed an order of discharge 
which read as follows; — 

“I discharge the firm of Rawji Hirji (RawjiJetba- 
bhai and Hirji Jivraj, ineolrents." 

The firm of Jivraj Lakhamsi had obtained 
a decree in Suit No. 19 of 1915 against the 
firm of “Hirji Jivraj said to consist of more 
than one partner and carrying on business 
in Karachi by their Managing partner Hirji 
Jivraj." It appears that this firm did not 
prove their claim against Hirji Jivraj in the 
Insolvency proceedings. But by an award 
made between the firm of Jivraj Lakhamsi 
and Messrs. Valabhram Mulji a charge was 
created in favour of the latter on the 
decretal amount due to the firm of Jivraj 
Lakhamsi in the suit of 1915 from the firm 
of Hirji Jivraj On the strength of that 
award Messrs. Valabhram Mulji applied for 
execution of the decree in favour of Jivraj 
Lakhamsi against Hirji Jivraj by arrest of 
Hirji Jivraj. He objected to his arrest on 
two grounds: First that the award creating 
a mortgage in favour of Messrs. Valabhram 
Mulji did not amount to an assignment of 
the decree so as to enable them to apply for 
execution of the decree and secondly that as 
ho was a discharged insolvent he could not 
be arrested in respect of a debt due by him 
prior to his insolvency. The learned Addi- 
tional Judicial Oommiseioner disallowed 
both these objections and ordered a warrant 
of arrest to issue. It is against that decision 
that the appellant has come to us in appeal. 

In dealing with the 2nd objection the 
learned Additional Judicial Commissioner 
has said : — 

“It is further contended that the judgment-debtor 
has filed his insolvency application and has been dis- 
charged. The firm of Rowji Hirji in which the 
judgment-debtor was a partner was declared insolvent 
and later the partners were discharged. The judg- 
ment-debtor firm in the present proceedings is how- 
ever a different firm; the debts of the present firm 
would not have been proveable in the insolvency pro- 
ceedings of the other firm in which the judgment- 
debtor was a partner.” 

With all respect, we are afraid, we cannot 
accept this view to be correct. 

A partnership has inlaw no corporate 
personal existence distinct from that of its 
individual partners; and the firm name is a 
mere expression, not a legal entity, per 
Farwell L. J. in Sadler v. Whiteman (1); 
An order passed in the insolvency proceed- 
ings against a firm is an order passed 
against each individual partner in that firm 
In re The firm of Hiralal Shivnarain (2). 
When an order of adjudication is passed 
either under the Provincial or the 

(1) (1910) 1 K. B. 868, at 

(2) 97 Ind. Oas. 446; 21 
Sind 18. 


p. 

3. L. B. 210: 


A.I.E. 11)27 


Presidency Towns Insolvency Act against a 
firm, not only does the property of the firm 
vest in the OfiScial Receiver or Assignee, as 
the case may be, but also the property of 
each individual partner vests in him. Both 
these Acts provide for the procedure which 
the OfiSiciai Receiver or Assignee, as the 
case may be, is required to follow for 
dealing with such property. He is required 
to apply the partnership property in dis- 
charge of the partnership debts and 
likewise to apply the private property of 
each individual partner in discharge of his 
private debts in the first instance, and it is 
only when there is a surplus of either kind 
of property that he has power to apply it in 
payments of the other debts. It is not only 
incumbent on the creditors of a firm which 
has been adjudicated as insolvent but also 
on the creditors of each individual partner 
to prove their claims in the insolvency pro- 
ceedings, and it would be unfair to an 
insolvent whose property has vested in the 
Official Receiver for the benefit of his 
creditors to be harassed again by one of 
such creditors merely and solely because the 
order of adjudication was not passed in an 
application directed against him but against 
a firm in which he was a partner or because 
for the sake of convenience the court passed 
an order against the firm and did not pass a 
specific order against each individual part- 
ner in such firm. 

Mr. Kimatrai has argued that in 1921 
when an order of adjudication was passed 
against the firm of Rawji Hirji this court 
had not framed rules as required by s. 7tf of 
the Provincial Insolvency Act, that in the 
absence of those rules the private creditors 
of each individual partner in an insolvent 
firm were not served with notices of insol- 
vency and that there was no procedure 
under which such creditors could prove 
their claims. But the obvious answer to 
that argument is that the failure of the 
court to frame rules cannot override the 
provision of the law which exempts an 
insolvent from liability of his debts prior to 
the date of bis insolvency on his obtaining 
a discharge. In the absence of such rules 
the provisions of the Oivil Procedure Oode 
apply to insolvency proceedings in view of 

s. 5 of the Act. 

For these reasons we think that the appel- 
lant was exempt from arrest: in execution of 
this decree. 

Under the circumstances it is not 
necdsaiy for us to go into the other 
qvcEtirn, ranaely vhetker the respcndent ie 
an SEsignce of the decree or not. 
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We, accordingly, allow this appeal but 
make no order as to costs. 

A. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 566 of 1930. 
January 12, 1932. 

Pollan and Niauat Ullau, JJ. 

Kb. BHAQWANT SINGH— Applicant 
versus 

BHAO SINGH and anotaiBk— 
Oppositb Pabtibs. 

Allahabad High Court Central Rulee, Chap. I, r. 1 
— Costs — Pleader’s-fees — Fees not actually paid— Mere 
execution of promissory note — Fees, whether taxable — 
Decree — Amendment — Duty of Court. 

Rule I of Ohap. I of the General Rules of theAllahabad 
High Court relating to Pleader’s fees contemplates the 
actual payment and not a mere promise to pay even 
though such promiso is evidenced by a promissory 
note, bond or other instrument, and, therefore, if 
payment of fees is not actually made to the Pleader 
it could not be taxed as part of the costa incurred 
by the party who is alleged to have made payment. 
The legal aspect of the matter is not altered by the 
fact that the Judge had permitted payment by means 
of a promissory note. [p. 818, cols. 1 A 2.} 

The duty of preparing the decree in accordance 
with the judgment primarily rests with the court 
and not with the interested party, [p. 818, col. 2; 
p.819, ool.l.]! 

When the judgment! awards * costs to a party it 
implies the costs deemed to be such according to the 
rules, [ifetd.] 

Civil Revisiou against a decision of 
the District Judge, Budaun, dated the 
5th November, 1930. 

Mr. A. Sanyalfiot the Applicant, 

Mr. P. M, L. Verma, for the Opposite 
Parties, 

Judgment. — This is an application for 
revision directed against an order passed 
by the learned District Judge of Budaun 
in proceedings taken by the present ap- 
plicant for amendment of a decree passed 
by him, which decree was subsequently 
appealed from and afSrmed by this court. 

The applicant was the plaintiff in the 
suit originally instituted in the court of 
the Subordinate Judge of Budaun. It 
was decreed ex parte. An application for 
an order to set aside the ex parte decree 
was dismissed by that court; but on appeal 
to this court it was successful. The suit 
was however, remanded not to the court 
of the Subordiflate Judge, but to that of 
the District Judge for trial on the merits. 
It was eventually dismisseu oy the District 
Judge with costs. Included in the memo, 
of costs appended to the decree prepared 
by the District Judge were two sums 
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taxed as costs properly incurred by the 
plaintiff: one was a sum of Re. 735, paid to 
Babu Sheo Nsrain Jafa, senior Vakil, and 
the other a sum of Rs. 299 paid to Babu 
Prem Mohan Lai, junior Vakil. It is 
conceded that these sums were not paid 
to the aforesaid Vakils in cash and that a 
promissory note was executed by Musammat 
Pania, wife and 'mukhtar i am' of one of 
the defendants, in favour of both the Vakils. 
The certificates filed by the Vakils them- 
selves showed that cash had not been paid, 
but that a promissory note had been exe- 
cuted in their favour in lieu of the un- 
paid part of their fees. 

The defendants, on whose behalf the 
above named Vakils appeared, were in Jail 
at the time the certificates were filed. The 
lower Court has mentioned in its judgment 
that the promissory note was executed with 
the permission of the then District Judge. 
The learned Counsel for the applicant has 
controverted this fact and drawn our atten- 
tion to an application, dated 8th March, 
ltf27, presented by B. Sheo Narain Jafa, in 
which he represented to the District Judge 
that his clients were in Jail, that those 
who looked after the case on their behalf 
had paid only Rs. l40 in respect of the 
fees due to the Vakils who acted for them 
and that, if payment was not made, they 
would not file certificates and the defend- 
ants would, on the one hand, not be en- 
titled to have the legal practitioners’ fees 
taxed, and would, on the other hand, be 
liable to pay on a suit being brought by the 
legal practitioners for recovery of their 
fees. Babu Sheo Narain Jafa requested 
the District Judge by this application to 
send for the defendants, who, as already 
stated, were in Jail, so that they might 
execute promissory notes in favour of the 
Vakils, who would, in that case, file certi- 
ficates and the fees thus paid would be 
taxed as costs recoverable from the 
opposite party. The only order which the 
learned District Judge noted on this ap- 
plication was “permitted.” Reading this 
order in the context in which it occurs, we 
think that what the learned District Judge 
meant was that the defendants be allowed 
to come to the court to settle matters with 
their Vakils. We are not aware whether 
this was done; but it is certain that no 
promissory note was executed by the de- 
fendants themselves and it was Musammat 
Pania who did so. A promissory note was 
filed with the certificates in which the 
Vakils acknowledged receipt of a certain 
amount as fees by obtaining execution of 
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the promissory note. The promissory note 
bears an order of the District J udge that 
the same be retained with the record. In 
these circumstancep, it is not correct to say 
that the promissory note executed in favour 
of the two Vakils, which constituted the 
payment referred to in their certiBcates 
was executed with the permission of the 
District Judge, though he was aware of the 
circumstances and the manner in which 
payment had been mad ; but even assum- 
ing that the District Judge expressly per- 
mitted this mode of payment, the legal 
aspect of the matter is not diflferenr. 
Rule 1, Ohap. XKI. of the Q3neral Rulss 
applicable to the Subordinate Ooiirts dis- 
tinctly provides that “in drawing up a 
decree or order no fee to any legal practi- 
tioner not appearing for the Orown or 
Government or the Court of Wards as a 
party shall be allowed on taxation between 
party and party or shall be included in 

any decree or order unless the 

munsarim or, on application to the J udge, 
the Judge is satisfied that the fees was paid 
to such legal practitioner at or before the 
hearing of the suit. . . . and unless at 

or before such time there shall have been 
delivered to the munsarim a certificate 
signed by the legal practitioner certifying 
the amount of the fee or fees actually paid 
to him for his own actual use and benefit 
by oron behalf of hie client.” Therecan 
be no doubt that the rule, quoted above 
contemplates actual payment, and not a 
mere promise to pay, even though such 
promise is evidenced by a promissory note, 
bond or any other instrument. The learn- 
ed District Judge was apparently under 
the impression that there is no law which 
made payment to a legal practitioner in 
the manner adopted in this case as no 
payment for the purposes of taxation of 
costs. The rule already referred to by us 
has the force of law, and is clearly against 
the view accspted by the learned Judge. 

We think that Babu Sheo Narain Jafa 
did not correctly represent matters to the 
learned District Judge in stating that, if 
payments were made to the legal practi- 
tioners by promissory notes being executed 
in their favour, the same would be taxed 
as costs in the suit. Either he did not 
acquaint himself with the rules on the 
subject, or knew the rule quoted above and 
yet assured the District Judge that such 
costs could be taxed. In either case, his 
action was unjaetifted. He was apparently 
anxious to secure the payment’ of fees to 
himself and bis junior colleague by pro- 


misaory notes being executed in their 
favour. The District Judge was not oppos* 
ed to that mode of payment, as he had been 
given to understand that payments made 
in that manner would be taxed as costs 
incurred in the suit. Be that as it may, we 
entertain no doubt that the payment of 
fees to legal practitioner must be made 
in the manner laid down by r. 1, Ohap. XXI, 
already referred to, and that, if payment 
is not actually made but is only promised, 
it cannot be taxed as part of the costs 
incurred by the party alleged to have 
made the payment. This being so, the 
sums of Rs 735, taxed as fee paid to 
Bubu Sheo Naraiu Jafa and Rs. 2^19 taxed 
as fee paid to Baba Prem Mohan Lai, 
should not have been taxed. 

The learned Advocate for the opposite 
party has contended that the lower Court 
had no jurisdiction to order an amendment 
of its own decree, which became merged 
in the decree of this court passed on appeal 
and that, therefore, the application for 
amendment of decree was incompetent. 
According to his contention, the applica- 
tion for amendment of decree must be 
made to the Court of Appeal, that is, to the 
High Court in this case. It is not neces- 
sary for us to decide the legal question 
involved in this contention, because 
assuming the application for amendment 
of the decree should have been made to 
this court ia the first instance, we can 
treat and are inclined to treat the appli- 
cation for revision as such application and 
dispose of the matter on the merits to pre- 
vent multiplicity of proceedings. We have 
already expressed our opioion on the 
merits, and whether we entertain the appli- 
cation as one for revision or as an original 
application made to this court, our view 
is the same, There is no doubt that the 
District Judge who tock a contrary view 
acted in contravention of r. 1, Ohap, XXI 
and to that extent he exercised his jurisdic- 
tion illegally. If, therefore, we entertain the 
application as revision, the ground for inter- 
ference under s. 115, Civil Procedure Code 
clearly exis’s. 

The learned Counsel for the opposite 
party also contended that the applicant 
was guilty of laches and his belated ap- 
plication for amendment of decree should 
not have been entertained by the District 
Judge and should not be entertsined by 
this court. We do not think there is any 
force in this argamenr. it is the duty of a 
court to prepare its decree in aooordanoe 
with its judgmenti and if there is any 
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Fariance between the two it maat correct 
the decree bo as to make it in confirmity 
with the judgment. The duty primarily 
rests with the court, and not with any 
interested party, to apply to that court for 
amendment of the decree. When a j udg- 
ment awards costs to a party, it implies 
costs deemed to be such according to 
rules. If a decree includes costs not 
legally taxable, it cannot be said to be in 
accordance with the judgment. Moreover, 
there are no facts on which the plea of 
laches or undue delay can be founded. 

In view of the circumstances already 
stated, we allow this i application inpart 
and direct that the decree of the court of 
the District Judge, Budaun, in suit No. 70 
of 1925, be so amended as to exclude the 
sums of Rs. 735 and Rs. 29it, shown as fees 
paid to the defendants’ Pleaders, namely, 
Babu Sheo Narain Jafa and Babu Prem 
Mohan La), from the memorandum of costs 
incurred by the defendants. 

Another prayer, which the applicant 
made to this court in revision, and to the 
learned District Judge in the first instance, 
was that a sum of Rs. 450, paid to the 
legal practitioners in miscellaneous pro- 
ceedings taken for an order to set aside 
the ex parte decree, should not be taxed in 
its entirety R’. 225 was paid to the 

legal practitioners of each of two sets of 
defendants, whose defence proceeded on a 
common ground. The decree prepared by 
the trial court allows the entire sum of 
Rs. 450 as part of the costs incurred by 
the defendants against whom theplaintifi- 
applicant's suit was dismissed, Tnere is 
no mistake in the decree in this respect. 
The suit was dismissed with costs, which 
means costs incurred by all the defendants 
against whom the plaintiff’s suit was dis- 
missed. We are sat.'sfied that the order 
passed by the learned District Judge in 
this connection is not open to challenge. 
The application is dismissed in thatrespecc 

In the circumstances of this case, parties 
shall bear their own costs of the proceed- 
ings taken before this court and those in 
the court of the District Judge by an ap- 
plication for amendment. 

A. A J plication dismissed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 

Civil Suit No. 331 of 1929. 

January 8, 1931. 

Milns, a. j. 0. 

Musammat ZENAB BAI— Plaintiff 
versus 

Tab secretary of STATE fob 
INDIA IN COUNCIL— Dbfbnd*nt8. 

Income Tax Act (Xl of 92i),ss. i8, 67 — 

ment of firm— Refusal of refund bj/ income-tax 
authorities — Suit in Civil Court — Maintainability- 
Death of partner before assessment— Claim for refund 
by legatee, competency of. 

A suit for refund of income-tax refused by the 
income-tax authorities is not barred by s 67, Income- 
Tax Act, which refers only to asseosment. [p. 820, 
col. 1 ] 

The estate of a dead person is not liable to bo 
assessed to income-tax and s 48 (2) of the Act can- 
not apply to a person who died before the assess- 
ment on his own income was made Mitchell v. 
McNeil cfc Co. (1), relied on [p 820, col. 2 ] 

Where a partner of a firm died in 192G having 
bequeathed his share of the profits to his widow and 
the widow and the partners applied under s 48, 
Incoma Tax Act, for a refund of tax assessed for tho 
year 1927-1928 : 

Held, that as tha deceased partner or his estate 
was at no time entitled to a refund inasmuch as he 
was not a person who paid the assessment on the 
firm nor liable to pay that assessment or any part 
of it, and as he could not himself be an assessee for 
the year 1927-1928, his legatee could not claim as 
heir to or constructive owner of any refund. [i6id.] 

Mr Kimatrai Bhojraj, for tfie Plaintiff 

Mr. C. M, Lobo, Qovernment Pleader, for 
the DAfendants. 

J udgment.— This is a suit by the 
plaintiff for recovery of a refund of income- 
tax paid, which refund has been refused by 
the Income tax authorities. 

The facts are as follows:— There was 
a firm of Messrs, Kadirbboy Karim ji 
doing business as timber merchants at 
Karachi; in December, 1926, the senior 
partner of the firm, Kadirbhoy, died, and 
the partnership was dissolved. The firm 
was assessed for their own financial year 
from October to October; thus for the 
income-tax year April 1927-1928, the firm’s 
accounting period was October, 1925, to 
October, 19i6. Kadirbhoy bequeathed to 
his widow, the plaintiff, his share of the 
profits of the business. The firm was 
treated as a registered firm and the firm’s 
profits were taxed for the income-tax year 
192M928 at the maximum rate of 18 pies. 
The partners under s. 48 of the Act applied 
for a refund of the tax, the rate at which 
their individual incomes were liable being 
less than the maximum rate. Plaintiff also 
applied as a partner for a refund for the tax 
payable on the profits which she received 
under her deoeased husband’s will. This 
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application was refused on the ground that 
she was not a partner in the firm and was 
not entitled to a refund under s. 48 of the 
Act. 

Two issues have been tried as preliminary 
issues. The first is, (Issue No, 7 of the 
issues framed). 

"Is the suit as framed competent?" 

And the second is, (2nd part of issue No, 3 
of issues framed). 

“Has the plaintiff any claim to refund?" 

On the first of these isBues, I hold in the 
affirmative and on the second, in the 
negative. 

On the first preliminary issue, the 
defendants rely on e. 67 of the Income-Tax 
Act which bars any suit to modify or set 
aside any assessment made under the Act. 
Defendant contends that the Act is complete 
in itself, that the Act gives all the necessary 
remedies and s, 67 bars access to the Civil 
Courts. 

Plaintiff, on the other hand, contends that 
Bs. 30, 32 and 33 are limited in their scope; 
they apply to appeals against assessments 
made; they do not apply to the grant of 
refunds or to refusals to grant refunds. 
There is no provision made in the Act for 
appeals against a ref usal to give a refund 
under s. 48 and the suit does not raise any 
question of assessment so as to be barred by 
8. 67. 

The Government Pleader on behalf of the 
defendant replies that under rr. 36 and 37 
the procedure in the case of refunds is 
practically the same as the procedure for 
assessment, and the question of refund and 
assessment is dealt with in one proceeding 
and under one form, and that assessment is 
determined after deciding whether a refund 
is or is not due. 

I cannot hold, however, that because the 
procedure for grant of refund is ordinarily 
made part of the assessment procedure, 
that, therefore, it becomes a question of 
assessment. The provisions for assessment 
and the provisions for granting refund are 
in the Act entirely separate. A person who 
is not an assessee may be entitled to a 
refund. Section 67 refers to assessment. 
There does not appear to be any provision 
for appeal against an order refusing a 
refund. I hold that s. 67 which refers only 
to assessment does not bar the suit. 

The second preliminary issue is whether 
plaintiff is legally entitled to any refund: 
Under s 3 the profits of a firm are liable to 
income-tax. Under s. 26 as it stood in 
March, ls28, the assessment was to be made 
on the firm ae constituted at the time the 


assessment was made; the assessees were the 
members of the firm as constituted at the 
time the assessment was made. Thus 
plaintiff’s husband was not liable for the 
assessment or any part of it payable by the 
firm for the year 1927-1928, the assessment 
having been made in March, 1928, and 
plaintiff's husband having died in December, 
1526. 

Further, the estate of a dead person 
cannot be assessed to income-tax, Mitchell v. 
McNeil <& Co. (1). The Income-tax 
authorities were not represented in that case, 
but the Government Pleader has accepted 
the proposition laid down therein. 
Section 48 (2) applies in the case of a 
member of a firm when the rate of income- 
tax applicable to his private income is less 
than the rate at which his firm is assessed. 
It applies then to an assessee of the year 
for which the assessment is made or a 
person who would have been an assessee if 
his own income apart from that of the firm 
reached the minimum; that is, it cannot 
apply to a person who died before the 
assessment on his own income is made. 
There was no rate of income-tax applicable 
to plaintiff’s husband for the year 1927*28 as 
he or his estate was not liable to income-tax 
for that year. 

Plaintiff’s husband or his estate was at no 
time entitled to a refund (a) because he was 
not a person who paid the assessment on the 
firm for 1927-1928 nor was he liable to pay 
that assessment or any part of it (6) as he 
could not himself have been an assessee in 
the assessment year 1927-28. Plaintiff then 
cannot claim as heir to, or constructive 
owner of, any refund. 

The only provision of law which plaintiff 
has put forward is s 48 of the Income Tax 
Act, and it is clear that plaintiff was not a 
partner in the firm so as to be entitled to 
the benefit of the provisions of that section. 
She was merely entitled under the will of 
her deceased husband to certain profits 
which had accrued to the deceased. 

Mr. Kimatrai has argued that there has 
been a change in the constitution of the 
firm, and that defendant haS detained one- 
seventh of the refund due to the firm which 
belonged to the deceased partner and the 
plaintiff is entitled to that refund. There 
is, however, no question of detention of part 
of the refund, the refund is payable to each 
individual partner if his total income is 
assessable at a rate less than the maximum. 

(1) 103 lad. Om. 120; 31 0. W. M. 630; A .1, B. 1927 
Oi^ 518. 
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There is do question of a lump refund to be 
divided amongst the partners. 

Plaintifl’s suit is, therefore, dismissed with 
costs. 

1 . Suit dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 115 1 of t9?9 
December 2l, 1931. 

Bsnnht, J. 

MOHAMMAD ABDUL JAMIL 

PLAINTI FF— ApFBLL a NT 
versus 

Hafiz MANZOOR AHMAD and cthb. s 
Dbpbndants — RB'FNodbnt? 

Ea8err>ent8 Act (V of 1882), ss. GO-B, Gif — Building of 
wall—Failure to protest — Implied license— Erection of 
work of permanent character— Power to revoke — 
Right to injunction. 

Where the defendant to whom a wall balonged knew 
that the plaintiff, an adjacent house owner, was con- 
structing a wall above the defendant’s wall and did not 
make any protest until it was built : 

Held, that there was an implied grant of license by 
the defendant to the plaintiff that could not be re- 
voked as the plaintiff had executed a work of a per- 
manent character and incurred expenses in the ex- 
ecution and the defendant was not entitled to demolish 
the wall. 

Section of the Basements Act does not apply to 

oaso where the work is of a permanent character. 

Second Appeal from a decieion of the 
Second Subordinate Judge, Saharanpur, 
dated the Slat May, 1939. 

Mr. Akhtar Husain Khan, for the Appel- 
lant. 

Mr. M. A. Aziz, for the Respondenta. 

Judgment. — This ia a second appeal 
by the plaintiff against a decree of the 
lower Appellate Court which reduced the 
damages of the court of hrst instance from 
Rs. 5U to Rs. 25 for demolition of a wall, 
and which refused the remedy of injunction 
to the plaintiff. The defendants have filed 
a cross-objection claiming that on the 
findings of the lower Appellate Court the 
plaintifi is not entitled to any damages. 
The findings of the lower Appellate Court 
were that “the wall which was in dispute 
was the wall of the upper story of the house. 
The wall of the lower story on which the 
upper wall rested belongs admittedly to the 
defendants. The upper wall however ap- 
pears to have been made by the plaintifi. 
Having regard hewever to the fact tnat the 
defendants must have had knowledge of 
the construction of the wall and to the 
absence of any protest on their part it may, 
1 think, be inferred that the wall was 
built either with the . implied consent or 


without any protest on the part of the def- 
endants. Learned Counsel for the plaintiff 
contended that this would amount to an 
implied grant of licence by conduct of the 
grantor within the meaning ofs. 54ofthe 
Easements Act. Learned Counsel for de- 
fendants said that he could produce rulings 
to the contrary, but be could not find any 
such rulings. I consider that on the finding 
of the lower Appellate Court there was an 
implied grant of licence by the defendants 
to the plaintiff to construct the wall of this 
upper story on the wall of the lower story 
which belonged to the defendants. The 
two houses are side by side and the lower 
wall is apparently between the two houses 
separating them. 

The next point is contained in the judg- 
ment of the lower Appellate Court which is 
a? follows; 

•‘The wall at best had been orrected with the leave 
ami the premission of the defendants. It is not shown 
that the licence cannot be revoked by the defen- 
dants”. 

Now under b. 60 (6) of the Eagemenfs 
Act a licence may be revoked unlege the 
licensee acting upon the licence has execut* 
ed a woik of a permanent character and 
incurred expenses in the execution. The 
lower Appellate Court has found 

“The only loss that has been suffered by the plain* 
tiff is the loss of construction of the wall. 1 am of 
opinion that a sum of Ks. 25 would be adequate as 
damages in this case”. 

This is a finding, therefore, that the plaintiff 
has incurred Rs. 25 in expense for the 
execution of this work. Learned Counsel 
argued that it was not proved to be a work 
of a permanent character, in the plaint it 
was alleged that the plaintiff had erected 
this wall and that the defendant had pulled 
it down. Those facts were admitted in the 
written statement and it was not alleged 
in the written statement that the wall was of 
atemporary and notof alpermanentfcharacter. 
1 conbider prima facie that a wall which 
costs Rs. 25 to construct would be a wall 
of a permanent character and the finding 
of the lower Appellate Court appears to me 
to indicate that the wall was of a permanent 
character. Learned Counsel for respondent* 
defendants was given an opportunity to 
refer to the evidence of their witnesses on 
the record and he stated that he could not 
find any evidence that the wall was of a tem- 
porary character. Under these circumstances 
1 consider that the finding of the lower 
Appellate Court is that the wall was of a 
ermanent character and that expense had 
een incurred in its execution. Therefore 
under s. 60(6) the defendants cannot revoke 
their licence. 
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Some further argument was made by 
learned OouBseJ, after tbe arguments were 
closed) with reference to s 64 of the Ease- 
ments Act and learned Counsel contended 
that under that section there should be no 
injunction issued to the plaintiff and that he 
would only be entitled to the Rs. 25 com- 
pensation granted by the lower Appellate 
Court. I do not thirk that that section 
applies to the present case, which is a case 
where the licence caunot be revoked because 
a work of a permanent character has been 
made, and where s. 60 (6) applies. 1 con- 
sider that 8. 64 applies to a case where 
there is not a woi k of a permanent character 
and that in the present case s. 64 does not 
apply* 

For these reasons I dismiss the cross- 
objection with costs and I allow the appeal 
with costs as the appellant succeeds in the 
major portion of his claim, that is that he 
should get an injunction. I restore the 
decree of the court of first instance with this 
difference that the appellant, although he will 
have an injunction, will only have Rs. 25 
damages instead of Rs. SO decreed by the 
court of first instance. The appellant will 
also receive hie costa in the lower Appellate 
Oourt. in this court costs will embrace 
costs on the higher scbIc. 

Permission to file a Letters Patent Appeal 
is granted. 

A, Appeal allowed. 


MADRAS HIGH COURT. 
FUiiJLi BENCH. 

Original 8i1e Appeal No. 37 of 1931/ 
December .4, lv3l. 

Bbasiby, O. J., RAjsBeAM anu CoenieH; JJ. 

FATMA BI— Apfbllant 
versvs 

NAQOORKHAN asd anothbr— 
Rbspondmnts. 

Limitation Act (IX of WOS), i— Presidency 
Towns Insolvency Act ill I of 1909)^ $. id (S) — Limi- 
tation expiring on holiday — Adjudication of debtor 
on re-opening day— Whether debt provMe without 
filing suit. . . . , 

Where the period of limitation for a suit to reco- 
ver a debt expires on a holiday and the judgment- 
debtor is adjudicated an insolvent on the next re- 
opening day, the debt can be proved in the insol- 
vency, It is not necessary for the creditor to file 
a suit on the re-opening day for keying the debt 
alive. In re General Holling Stock Co, (1) and 
XHirtef Lancaster Banking Corporation, In re Westby 
{^2)^ relied on. [p.823, col. 2.] 

Appeal from a judgment of Mr, 
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Justice Waller; dated the 28th January, 
1P31, and passed in the exercise of the 
Insolvency Jurisdiction of the High Court 
in Application No. 73 of 1931, in Petition 
No. 441 of 1928, In the matter of A. 8. D. 
Batcha Sahib, an insolvent. 

Mr. A. Ramachandra Aiyar, for the Ap- 
pellant. 

Mr. jK. Krishnaswami Aiyangar, for the 
Respondent. 

Beasley, C. J.— This is an appeal from 
a judgment of Waller, J., sitting in insol- 
vency. The OflScisl Assignee allowed the 
claim of the appellant here which was in 
respect of a debt alleged to be due to her on 
a promissory note by the insolvent, A 
creditor preferred an appeal from the order 
of the Official Assignee to Waller, J., and he 
fi 1 ' owed tt e appeal. 

The facts can be briefly stated. The 
insolvent owed the appellant money on a 
promissory note. The last payment was a 
payment of interest on the lOch of October, 
1925. No further payment was made by 
the insolvent and the debt would^ have 
become and did become barred by limita- 
tion on the 20th October, 1928. Up to that 
time the appellant had taken no steps to 
enforce her claim against the insolvent on 
the promissory note. The 20th of October, 
which was a Saturday, was a public holiday 
and the High Oourt was closed. The next 
day, the 21sfc. was a Sunday and the court 
was closed that day also. On the 22na 
October the appellant could have filed a suit 
against the insolvent upon the promissory 
note and enforced her claim because by 
reason of the provisions of s. 4 of the Limita- 
tion Act, the insolvent couW not successfully 
set up as bar to the suit the Limitation 
Act. Section 4 of the Limitation Act is as 
follows:— . , 

‘•Where the period of limitation prescribed for any 
suit, appeal or application expires on a day^ when the 
court is closed, the suit, appeal or appUcation may bo 
instituted, preferred or made on the day that the 
court re-opens,” , - j 

However, on the morning of the 22na 
October, 1928, the insolvent was adjudicated 
an insolvent and it is admitted that no steps 
were taken thereafter with regard to this 
claim by the appellant until she preferred 
her claim in the ineolvency. Waller, J., 
held that, as the claim on the promissory 
note was barred on the 20th October and m 
the appellant had not fi)[eda suit on the 
22nd October, the first available day after 
that, her claim was one which could not be 
proved in the insolvency and accordingly 
allowed the appeal. 

What we have got to consider here is^ 
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what effect an adjudication in insolvency 
has upon s. 4 of the Limitation Act. It is 
argued by the respondent here that it has 
no effect at all and that the appellant’s 
claim was barred by limitation on October 
20th and she did not avail herself of the 
time given her for enforcing her claim 
against the insolvent on October 22nd. On 
behalf of the appellant it is argued that 
when the adjudication took place on the 
22nd October, no further steps could 
reasonably be taken by the appellant and 
that her claim was one to be dealt with in 
the insolvency. What has got to be con- 
sidered is the meaning of s. 46 (3) of the 
Presidency Towns Insolvency Act. That 
states that all debts to which the debtor is 
subject when he is adjudged an insolvent 
shall be deemed to be debts provable in 
insolvency. It is argued on behalf of the 
appellant that on the 22nd October this was 
a debt to which the debtor was subject and 
thati being so, it was provable in insolvency. 
It seems to me that at any rate throughout 
the 22nd October this was a debt to which 
the debtor was subject and the question as 
to whether or not it was provable cannot 
depend upon the action taken thereafter by 
the creditor. It is argued by the respondent 
that it was a conditional debt only, condi- 
tional on the appellant filing a suit against 
the debtor. In my view, on that date the 
appellant had an enforce ible claim against 
the debtor and the debtor bad a debt which 
could be enforced against him. We have 
now got to consider whether it was 
necessary, the adjudication having 
supervened, for the creditor to file a suit. 
After the adjudication of a debtor all his 
property by reason of s, 17 of the Presidency 
Towns insolvency Act vests in the Official 
Assignee and no one can bring any suit to 
enforce any right against the property with- 
out the leave of the cjiirt It ij argued 
here that, notwithstanding this vesting of 
the insolvent’s property in the Official 
Assignee, the appellant should have come 
to court on the 22ad October after the 
adjudication of the insolvent and applied 
for leave to file a suit. That would have 
meant, of course, that he would have had to 
pay court-fee on his plaint and that if, on 
an examination of his claim, it appeared to 
the Official Assignee that the claim was a 
good one, the filing of the suit would have 
been entirely unnecessary and would have 
oast upon the estate of the insolvent the 
burden of paying the costs of that plaint. 
A position somewhat similar, though the 
facts were slightly different arose ia In re 


General Rolling Stock Co. (1). In that case, 
which was a company winding-up case, it is 
true that it appears that the debt was not 
barred at the time of the making of the 
winding-up order but became time-barred 
during the pendency of the liquidation. It 
was held thera that the creditor bad a good 
claim. On cage 649* James, L J. says. 

“After a wiading-up order has been made, no action 
is to be brought by a creditor except by the ipecial 
leave of the Court." 

Here, after an adjudication no suit can be 
filed by a creditor against a debtor without 
the leave of the court. Then he proceeds: 

“And it cannot hare been the intention of the 
Legislature that special leave to bring an action should 
be given merely in order to get rid of the Statute of 
Limitations." 

Here the obvious effect of filing a suit on 
the 22nd October would have been to 
deprive the debtor of his plea that the suit 
was barred by limitation. That seems to 
me to be the same thing as filing a suit for 
the purpose of getting rid of the Limitation 
.Act; nor does it seem tome to make any 
difference at all that in that case there was 
at the time of the winding-up order a debt 
- which was not barred by limitation. Here 
was an enforceable debt; before it could be 
enforced the adjudication happened and it 
seems to me to be quite an unreasonable 
thing to force a creditor under such 
circumstances to apply for the leave of the 
court to file a suit. Supposing the court 
refused leave, then, although the Limita- 
tion Act gave the creditor the right to file 
a suit and enforce his claim on that day, 
that right would be taken away by the action 
of the court. Another case to which 
reference can usefully be made is Ex parte 
Lancaster Banking Corporation, In ie 
Westhy (2). There Bacon, 0. J., saye; 

“When a bankruptcy ensues, there is an end to the 
operation of that Statute with reference to debtor and 
creditor. The debtor's rights are established and the 
creditor's rights are established in the bankruptcy 
and the Statute of Limitations has no application at 
all to such a case, or to the principles by which it is 
governed." 

It is perfectly clear that but for the inter- 
vention of the insolvency here, if the 
creditor did not file the suit on October 
22ad she could not enforce her claim. 
What I have said here must not be taken as 
meaning that s. 4 of the Limitation Act 
extends the period of limitation. It does 
not; it merely gives an extended time to a 
creditor in which to enforce his claim under 
certain circumstances. For these reasons, 

(2) (1872) 7 Ch. App.646; 41 L. J. Oh. 732; 27 L. T. 
88; 20 W. R. 762. 

(2) (1879) 10 Ob, D. 776. 

♦Page of (1672) 7 Oh. App.— [Bd.] ' 
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the appeal maet be allowed wiih costs 
(throughout) on the 0. S, scale. 
Ramesam, J.— I agree. 

Corniab, J —1 agree. 

N K./ A Appeal allowed 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 14 of 1931. 
January J9, 1932. 

Sia Qbimwood Mbabs. 0. J., and Sen, J. 
BALBHADDAR UPADHYA-Dbpbndant 
— Appellant 
versus 

8HB0 MANQAL and othbbs — Plaintiffs 
— Rbspondbnts. 

Mortgage— Merger-Intention, to keep alive— Express 
undertaking by purchaser to discharge subsequent mort- 
gage, effect of. 

Where a transferee of immoveable property, hav- 
ing a prior lien upon the property, purchases the 
property with a distinct stipulation with his vendor 
to discharge with the purchase-money left in deposit 
with him his own lien and that of another mortgagee 
•f date subsequent to his own and the transferee 
satisfies his own encumbrance but fails to discharge 
the other incumbrance he cannot be allowed in equity 
to use his paid up mortgage or charge as a shield 
against the latter. Muhammad Sadiq v. Ghaus 
Mohammad (1) and Makhan Lai v. Nathi(2), folio w-- 
ed. 

Letters Patent Appeal against a judg- 
ment of Justice Sir Dalai, dated the let 
December, 1930, in Second Appeal No. 691 
of 1929. 

Mr 17. S. Bajpai, for the Appellant. 

Mr. Haribans Sahai, for the Respondent. 

JudfflUOllt. — This is a defendants’ ap- 
peal and arises out of a suit for sale on a 
mortgage dated the let of June, 1916. 
Lachhmi Narayan and others were posses- 
sed of 2 bighas 13 biswaa of fixed rate hold- 
ing in Mouza Sipahi. On the I7th of May, 
1912, they made a usufructuary mortgage 
of this property in favour of Balbhaddar. On 
the 1st of June, 1916, they made a simple 
mortgage of the said property in favour 
of Murlidhar, father of the plaintiffs for 
Hs. 400. On the 30th of August, 1921, they 
executed another simple mortgage of the 
same property in favour of Balbbaddar’s 
grandson in consideration of Re. 1,42?^. It 
has been found as a fact by the court 
below and the finding is not challenged 
in appeal that the real mortgagee under 
this document was Balbhaddar himself. 
The details of the mortgage considera- 
tion were as follows:— Re. 499 were 
left with the I mortgagee for payment 
to himself on account of his prior mortgage 
dated the 27th of May, 1912, and a sum of 
Ra. 799 was left with him foi; payment to 
Murlidhar on account of the mortgage bond 
now in suit. On the Slat of August, 1921, 


the mortgagors executed another simple 
mortgage in favour of Balbhaddar of the 
fixed rate holding and also a house. 

The suit was resisted by Balbhaddar on 
the ground that he was entitled to hold as 
a shield against the plaintiff his prior mort- 
gage, dated the 27th of May, 1912. This 
plea was replied by the court of first in- 
stance and the defendant appellant has lost 
in all courts. 

Under the contract, dated the 3llth of 
August, 1921, Balbhaddar had undertaken 
not only to pay up bis own mortgage dated 
the 27th of May, If 12, but also to pay up 
the mortgage bond in favour of the plaint- 
iff, dated the 1st of June, 1916. He never 
paid this mortgage. Having regard to the 
nature and character of the transaction as 
embodied in the document, dated the 30th 
of August, 1921, it is patently clear that 
it could never have been in the con- 
templation of Balbhaddar that he should 
use his mortgage bond, dated the 27th of 
May, 1912, as a shield as against the plaint- 
if because the parties had agreed that both 
the mortgages of 1912 and 1916 should be 
completely wiped ofi. Whether a mortgage 
paid ofi is kept alive or extinguished de- 
pends upon the intention of the parties 
and ordinarily such an intention is to be 
presumed where it would be for the pre- 
servation or protection of one’s contract 
against a third party. This U the settled 
law and is founded upon considerations of 
justice, equity and good conscience. But 
this rule is not to be extended to the case 
of a transferee, who has flagrantly failed 
to carry out bis obligation in full under 
hie contract with his transferor. Where 
a transferee of immoveable property, having 
a prior lien upon the property, purchases 
the properly with a distinct stipulation 
with bis vendor to discharge with the pur- 
chase money left in deposit with him his 
own lien and that of another mortgagee (of 
a date subsequent to bis own) and the trans- 
feree satisfies his own incumbrance but fails 
to discharge the other incumbrance, be can- 
not be allowed in equity to use his paid 
up mortgage or charge as a shield against 
the latter [Muhamm(^ Sadiq v. Ghaus Muh- 
ammad {!), Makhan Lai V. Nathi (2)] We 
are of opinion that the view taken by the 
learned Single Judge of this court is per- 
fectly correct. We accordingly dismiss 
this appeal with costs. 

A Appeal dismissed. 

(1) 7 Ind. Oas. 200; 33 A. 101; 7 A. L. J. 914, 

^2) 74 Ind. Om. 640; 21 A. L. J. 382; A. I. *. 1923 All 
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RANGOON HIGH COURT. 

Firet Civil Appeal No. 78 of 1931. 

July 21, 1931. 

PlGB 0. J. iND Sbn, J. 

J. Q. ROBINSON— Appbllant 
versus 

Tbb central bank op INDIA, Ltd.— 
Rbspondbnt. 

NegotiabU Instruments Act (XXVI of 1881), s, ISl 
—Negligence of collecting Bank, test of. 

Whether or not a collecting Bank is guilty of 
negligence under 8. 131, Negotiable Instruments Act, 
is a question the determination of which depends 
upon the particular circumstances of each case. 
The test of negligence is whether the transaction of 
paying in any giren cheque is so out of the ordinary 
course that it ought to arouse doubts in the Bankers’ 
mmd and cause them to make enquiry, [p. 826, col. 

First Appeal from a judgment of 
tbU Court on the Original Side in 
Civil Regular No. 346 of 1930 

Mr, Leach, for the Appellant. 

Mr. F. Jeejeebhov, for the Respondent. 

Page, C. J. — This is a suit brought by 
the drawer of a crossed cheque against the 
respondent Bank to recover damages for 
conversion or, in the alternative, for the 
value of the cheque as money had and re- 
ceived by the respondent Bank to the 
plaintifi's use. The material section of the 
Negotiable Instruments Act (XXVI of 1881), 
is s. 131. which runs as follows : 

“A Banker who has in good faith and without negli- 
gence received payment for a customer of a cheque 
crossed generally or specially to himself shall not, 
in case the title to the cheque proves defective, incur 
any liability to the true owner of the cheque by 
reason only of having received such payment.'* 

Now, it is not contended on behalf of 
the appellant that in connection with the 
receipt of this cheque by the respondent 
Bank the Bank was not acting bona fide. 
The allegation of the appellant is that in 
receiving payment of this cheque and 
crediting the proceeds to the account of a 
customer the respondent Bank was guilty 
of negligence. It is common ground that 
the customer to whose account the pro- 
ceeds were credited had no title to the 
cheque, and that, as the cheque was not 
delivered to the Oorporation, the plaintiff 
at all material times was the true owner 
of the cheque within s. 131. In these 
circumstances the plaintiff alleged that the 
respondent Bank were guilty of conversion, 
or, in the alternative, that the plaintiff was 
entitled to recover the proceeds of the 
cheque as money had and received to his 
use. 

It appears that on the 12th October the 
cheque in question was drawn on Dawsons 
Bank, Limited, Rangoon, in favour of the 
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Oorporation of Rangoon or order fbr 
Re. 2,361- 12-0. It was drawn on behalf 
of the plaintiff J. Q. Robinson by his 
attorney R. 8. Dantra, and it is common 
ground that Mr, Dantra had authority to 
draw this cheque as the attorney and 
agent of the plaintiff. The cheque was 
drawn in favour of the Oorporation of 
Rangoon in payment of Municipal taxes 
due from the plaintiff to the Oorporation. 
Now, Mr Dantra had in bis employment 
a clerk, Manilal Shivchand Shah, who 
was known to Mr. Dantra, and to those 
who worked with and under him, as M. 
8. Shah. It so happened that Mr. Dantra 
at the time when this cheque was drawn 
was also the agent of Dawsons Bank, and 
there can be little doubt that Manilal 
Shivchand Shah bad become acquainted, 
at any rate to some extent, with the nature 
of the business carried on by Bankers. 
Mr. Dantra having drawn this cheque on 
behalf of the plaintiff in favour of the 
Corporation, banded the cheque to Shah 
with a direction that Shah should deliver 
it to the Oorporation. Shah failed to do 
so, and nothing more is known about the 
history of this cheque until the bth of 
December, 1929. when Shah, having forged 
what purported to be an endorsement on 
the cheque on behalf of the Oorporation, 
proceeded to the respondent Bank, and tend- 
ered this cheque over the counter to one 
of the clerks of the Bank for collection. 
At the same time Manilal Shivchand in- 
structed the Bank to credit the proceeds 
of the cheque to a savings Bank account 
which he had opened with the respondent 
Bank on the 8th of October, 1929, in favour 
of an infant girl, Savitabai, of whom he 
asserted that he was the guardian. The 
clerk to whom the cheque was tendered 
accepted the cheque; endorsed it with a 
rubber stamp to this effect “Payee’s en- 
dorsement guaranteed. For the Oentral 
Bank of India, Ltd., Agent," and took 
the cheque to one Tracy, who was the 
assistant accountant of the respondent 
Bank, and at that time was acting as the 
chief accountant. What Tracy did after he 
had received the cheque may be stated in 
his own words : 

“I received Ex. ‘A’ (i. e., the cheque in suit 
from Maung Nyun Po (the clerk to whom the cheque 
had been tendered by Shah), with several other 
cheques. I remember receiving this cheoue Bx. 
A, and I noticed that it was to order ana was a 
crossed cheque payable to the Oorporation of Ran* 

f :oon. I also noticed that it purported to be en- 
orsed by the Ohief Superintendent of the Oorporation 
of ^ngoon. I did not know that there was such 
an official as the.Ohief Smperiateiideat of Um Cor* 
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pofaiion of Rangoon. I knew that Manilal Shivchand 
was not a person whose endorsement I could guarantee. 
That was why I did not sign the guarantee-stamp. 
I knew that there was a Savings Bank account whi<m 
Manilal Shivchand had opened in the name of his 
infant daughter. I had no time to enquire why 
Manilal Shivchand was paying into this Savings 
Bank account a crossed cheque drawn in favour of 
the Corporation of Rangoon. 

: The reason that you did not enquire why this 
crossed cheque drawn in favour of the Corporation 
was being paid into the Savings Bank account of this 
infant was that you had no time ? 

“A ; I knew that the cheque had been drawn by 
Mr. R. S. Dantra. who was the agent of Dawsons Bank 
and I thought that he would be in the best position 
to know whether the cheque was properly endorsed. 
I knew his signature very well. Those are the 
reasons why I did not enquire. I did not com- 
municate with Mr. Dantra when the cheque had been 
presented to me for signature. 1 passed them on to 
the casheir for collection, 1 do not know who was 
the cashier of Drawsons Bank at that time. The 
money was collected by my Bank from Dawsons Bank 
and credited to the Savings Bank account.” 

The cheque, without the guarantee of 
the payee’s endorsement having been 
signed on behalf of the respondeat Bank, 
was returned to Dawsons Bank, and cleared 
the same day thiough Lloyd’s Bank, and 
the proceeds of the cheque were imme- 
diately credited to the Savings Bank 
account of the infant of whom Manilal 
Shivchand had stated that he was the 
guardian. On the 9th December, when 
this cheque for Rs. 2,361- 12 0 was credited 
to the Savings Bank account of Savitabai, 
that account stood in credit to an amount 
ofRs. 5. On the 10th December Manilal 
Shivchand drew out of the Savings Bank 
account Rs. 2,36U leaving a balance of 
Rs. 6-1 2-0. This account was not further 
operated upon. In January, 1930, Manilal 
Shivchand Shah absconded, and when 
the Corporation served upon the plaintiff 
a further demand for payment of the taxes 
the fraud was discovered. 

The question that falls to be determined 
is whether in those circumstances the res- 
pondent Bank in receiving payment of 
this cheque, and crediting the proceeds to 
the Savings Bank account of the infant 
Savitabai, was guilty of negligence. 

NoW| what is the duty of a collecting 
Bank having regard to the terms of s. 131 
of the Negotiable Instruments Act (XXVI 
of 1881). In Commissioners of Taxation 
V. English, Scottish and Australian Bank, 
Limited (1), Lord Dunedin, delivering the 
judgment of the Privy Council, observed : 

“In the case of Corrvniissioi\tra o/ State Savings Bank 
v. Permewan, Wrighl A Co. (2), in the High Court of 

(1) (1920) A. 0 683 at p,688; 89 L. Jj P, 0. 181: 123 
U T. 34; 36T.L. R,305. 

(2) 19C. L. B. 457 at p. 47S. 


Australia, Isaacs, J., says: 'Apart from the well- 
established rule that whether or not the evidence 
establishes that a person acts without negligence is 
a question of fact, the legal principles found in 
Morison v. London County and Westminster Bank (3) 
and relevant to the present case are(i) that the question 
should in strictness be determined separately with 
regard to each cheque; (ii) that the test of negligence 
is whether the transaction of paying in any given 
cheque was so out of the ordinary course that it ought 
to have aroused { doubts in the Banker’s mind, and 
caused them to make inquiry,’ If there be inserted 
after the words ‘given cheque’ the words ‘coupled 
with the circumstances antecedent and present,’ their 
Lordships think this is an accurate atatement of the 
law.” 

Appljiogthe law thus laid down to the 
facts of the present case the question is 
whether in the circumstances disclosed 
in the evidence the respondent Bank was 
guilty of negligence in receiving payment 
of the cheque in suit. 

On behalf of the respondent Bank it is 
contended that however suspicious might 
be the circumstances in connection with 
the presentation of a crossed cheque for 
collection, the collecting Bank is under 
no obligation to make any enquiry for 
the purpose of ascertaining whether the 
cheque is a genuine cheque, or whe- 
ther the endorsements upon the cheque 
are genuine or forged endorsements. It 
is urged that the sole obligation of a collect- 
ing Bank, if it suspects, or is put on enquiry 
as to, the genuineness of a crossed cheque 
or the endorsement thereon is to refrain 
from signing the guarantee of the collecting 
Bank that the endorsements are genuine, 
and that if it forwards the cheque to the 
paying Bank in that condition it is absolved 
from further responsibility in the matter. 
It is contended that in such circumstances, 
according to the usage of Bankers obtaining 
in Rangoon, the paying Bank must elect to 
pay or not to pay the cheque on its own 
responsibility and if it pays the cheque 
the collecting Bank is at liberty, however 
extravagant the endorsements on the cheque 
might be, to credit the proceeds to the ac- 
count of the customer who had tendered 
it for collection. In the first place I am 
not satisfied that any such usage has been 
proved in the present case, Whether the 
usage exists or not is a question of fact, 
and the usage upon which the respondent 
Bank relies is that in the case of every 
crossed cheque the collecting Bank eigne 
a form guaranteeing the genuineness of 
the endorsement on the cheque. The only 

(3) (1914) 3 K. B. 356j 83 L. J. K. B. 1202; 111 L. T. 
114; 19 Com. Oaa. 213; 58 6. i. 458; 30 T. L. ». 461. 
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evidence in support of such an usage is 
to be found in the testimonyjof Mr. Thakur, 
the agent of the respondent Bank. In 
corroboration of the uaage as stated by 
Mr. Thakur reliance was placed on the 
evidence of Mr. Wing, the accountant of 
Dawsons Bank. The evidence of Mr. Wing, 
however, is not to the same eflect. He 
stated that “J/ there is any irregularity in 
the cheque it is usual for the collecting 
Bank to guarantee the endorsements. If 
there is no such guarantee it is the usual 
practice to return the cheque unpaid. If 
there is no such guarantee the paying 
Bank pays the amount of the cheque on 
its own responsibility." lam not satisfied 
upon the evidence adduced in the present 
case that an usage in the form stated by 
Mr. Thakur has been proved, but in my 
opinion, assuming that an usage of this 
nature obtains amongst Bankers in Ran- 
goon, whatever rights or obligations may 
arise thereunder as between the collecting 
and the paying Bank, conformity to such 
an usage would not ipso facto^ as held by 
the learned trial Judge, absolve the col- 
lecting Bank from all further responsibility 
in connection with the receipt of a crossed 
cheque, in every case the test to be applied 
in order to ascertain whether the collecting 
Bank was guilty of negligence within s. 131 
of the Negotiable Instruments Act is that 
laid down by Lord Duneiin in Com- 
missioners of Taxation v. English, Scottish 
and Australian Bank, Limited {1). 

Now, did the collecting Bank in the 
present case, having regard to the facts 
disclosed in the evidence, take such 
reasonable care in connection with the pay- 
ment of this cheque as a member of the 
mercantile community conversant with 
banking business would be expected to 
take? What information had the respond- 
ent Bank in its possession when Manilal 
Shivchand tendered this cheque for collec- 
tion? Manilal Shivchand was known to 
the accountant Tracy whose duty it was to 
exercise reasonable care in this matter on 
behalf of the respondent Bank. Tracy 
knew that Manilal Shivchand was merely a 
clerk, and in his evidence Tracy admitted 
that Manilal Shivchand was not a person 
upon whose statement the Bank would 
guarantee the endorsement on a cheque, 
The respondent Bank knew that this cross- 
ed cheque haof been drawn in favour of a 
public body, the Corporation of Rmgoon, 
for Rs. 2,361-12 0. It knew that the cheque 
was being tendered for collection by 
Manilal Shivchand, a man for no substance. 


It knew that the cheque was presented for 
collection with instructions that the pro- 
ceeds should be credited to the Savings Bank 
account of an infant, of whom Manilal 
Shivchand claimed to be the guardian. 
And the Bank also knew that the cheque 
was endorsed with a rubber stamp “Uhief 
Superintendent, Corporation of Rangoon,'* 
and an illegible scribble purporting to be 
the name of that oflScial written in ink un- 
der the rubber stamp. I should have ex- 
pected that a gentleman entrusted with the 
duties of the Chief Accountant of the re- 
spondent Bank would have been acquaint- 
ed with the names and designation of the 
senior officials of the Corporation As a 
matter of fact, there is no such official as 
the Chief Superintendent of the Corporation 
of Rangoon. Bat for the purpose of this case 
I will assume that the Oaief Accountant of 
the respondent Bank was not to be deemed 
to have notice that there is not such an 
official a3 the Chief Superintendent of the 
Corporation of Rangoon. Tracy in his evi- 
dence stated that he did not know whether 
there was such an official or not, and there 
is no reasf^n why his statement should not 
be believdl^ At any rate, the endorsement 
of the cheque would not have enlightened 
hitn, because what purported to be the 
signature of that official was a mere scrib- 
ble that was wholly illegible. 

In my opinion, however, the most casual 
perusal of the cheque ought to have arous- 
ed suspicion, and put the Bank on enquiry 
as to the genuinenees of this endorsement, 
for it was a crossed cheque drawn in favour 
of a public body for Rs, 2,361-12-0, and 
tendered by a mere clerk for collection and 
payment into a small Savings Bank account 
opened by the clerk in favour of an infant 
of whom he was the guardian. In Com- 
missioners af Taxation v. English, Scottish 
and Australian Bank, Limited (1) where the 
question was whether the Bank was neglig- 
ent in crediting a customer's account with 
the proceeds of a stolen bearer cheque 
drawn in payment of taxes, Lord Dunedin 
observed : 

“If the cheque had been in a different form things 
might Will have been otherwise. Their Lordships 
cannot help remarking that to a certain extent tna 
appellants have themselves to think for what has 
happened, owing to the terms of their instructions. 
If they had insisted that in the case of payments made 
at the olUce, as they did not insist in the case of 
drafts sent by post, the cheques should be made pay- 
able to the Oommissioners of Taxation, then there 
would have been something on the face of the cheque 
to arouse iuquiry. The fact that thi cheque was to 
bearer distinguishes this case from Commissioners of 
State Savings Bank v. JPermwan, Wright A Co, (2) 
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In that oasa, in the caae of thirty-six chaques, tha 
ohaqitas were drawn in favoar^of the Oommiesioners, 
or had such markings on them as showed as they 
were drawn for the purpose of paying duties. This 
waa held, their Lordships think rightly, to be a cir- 
cumstance which ought to have put the Bank on in- 
quiry when such cheques were presented by a private 
mdividual.'' 

Again, in Ross v. London County West- 
minater and Parr's Bank, Limited (4), Bail- 
haohe, J . stated that 

**the question is whether the employees of a Bank 
authonsed to receive its customers* cheques, to whom 
a private customer presents for collection a crossed 
cheque payable to and endorsed by a public official, 
ought, before treating the customer as the person 
entitled to the cheque and receiving payment of it for 
him, to make inquiry as to the customer's title to the 
cheque, and in the event of their failing to do so are 

guilty of negligence It is, therefore, necessary to 

consider whether a Bank cashier of ordinary intel- 
ligence and care on having these cheques presented 
to him bv a private customer of the Bank would be 
informed by the terms of the cheques themselves that 
it was open to doubt whether tne customer had a 
good title to them. Each of the cheques in question 
was drawn payable to— “The Officer in charge. Estates 
Office.Oanadian Overseas Military Forces," and was en- 
dorsea by that officer under the same description Each 
cdieque bore upon its face the fact that it was payablejto 
the officer of a public department and not to a 
private person, and the endorsement on each cheque 
showed that it was being negotiated by that officer. 
It is not in accordance with the ordinary course of 
business that a cheque so drawn and endorsed should 
be used for the purpose of paving the debt of a 
private individual. It waa hignly improbable that 
the office r-in> charge of the Estates Office would hand 
to de Volpi cheques in this form with the intention 
that the latter should pay them into his private 
account. It, therefore, seems to me that when de 
Volpi presented these cheques with a view to having 
them credited to his private account a cashier of 
•rdinary intelligence and experience should have been 
put on inquiry whether or not the credit ought to be 
made. 1 have come to the conclusion that the 
employees of the defendants in treating de Volpi as 
the person entitled to the cheques and in receiving or 
assisting in receiving payment of the cheques for him 
without making anv inquiry whether he was entitled 
to the cheques, failed to execrise due*care and were 
guilty of negligence, and, therefore, that] the defend- 
ants are not within the jprotection of s. 82.** 

In that oase the Statute that was applica- 
ble was 8. 82 of the English Bills of 
Exchange Act, 1882, which is to the same 
effect as s. 131 of the Indian Negotiable 
Instruments Act. 1 respectfully agree 
with the observations of Bailhache, J., in 
jRomb'b case, (4) confirmed as they were by the 
Oourt of Appeal in A. L. Underwood, Lim^ 
ited V. Bank of Liverpool and Martino (5) 
and applying the test laid down by Lord 
Dunedin in Commissioners of Taxation v. 
English, Scottish and Australian Bank, 
Limited (7), 1 am clearly of opinion that 
the respondent Bank on receiving the 

а) (1919) 1 K. B. 678 at pp. 685, 686; 88 L. J. K. B. 
98t; 199 L. T. 616: 636 J. 411; 35 T. L. B. 816. 

б) (1984)lK,1^776atpi79S. 


cheque in suit tendered for collection by 
Manilal Shivchand in order that the vro- 
ceeds should be credited to Savitabai’s 
account was under an obligation to make 
enquiry as to whether the customer was 
entitled to receive the proceeds of this 
cheque, having regard to the form of the 
cheque and its endorsement, and the circu- 
mstances in which it was tendered for col- 
lection. But the case does not rest there, 
because at the time when it was tendered 
for collection there was also a further end- 
orsement on this cheque “Pay signature 
guarantee for Savitabai Manilal Shivch- 
and.’* Now, although these words do 
not make sense if strictly read, it may be 
taken, I think, that Manilal Shivchand 
endorsed the cheque in this way because 
he thought it well to volunteer his personal 
guarantiee of the genuineness of the endorse* 
ment wnich purported to be that of the 
Chief Superintendent of the Corporation oi 
Rangoon. Why should Manilal Shivch- 
and have volunteered to give such a guara* 
ntee unless he was afraid that the respond* 
ent Bank, acting with such prudence si 
a Banker is bound to exercise in the courec 
of his business, would suspect the genuine- 
ness of what purported to be the endorse- 
ment of the Corporation of Rangoon? Tracy 
observing this endorsement by Manila: 
Shivchand on the back of the cheque, 
at once decided that he could not 
act upon such an endorsement, or place 
any reliance on a guarantee by sucl 
a person as Manila! Shivchand. ^ Id 
those cirouDostances, in my ppinion 
the respondent Bank was bound t< 
satisfy itself that Savitabai was entitlec 
to receive payment of this cheque before 
it credited the proceeds to the Savings Ban! 
account that had been opened in he: 
name. 

Now, with all this information in iti 
possession creating suspicion as to tn 
genuineness of this endorsement, were ah; 
enquiries instituted by Tracy or any on* 
else on behalf of the respondent Bank ti 
ascertain whether the endorsement wai 
genuine or a forgery, or whether Savitaba 
waa entitled to receive payment of th* 
cheque? None whatever. Why not 
Because the respondent Bank, forsootl 
contended that it was absolved from al 
responsibility in connection^ with the col 
lection of this cheque after having sen 
the cheque to Dawsons Bank without i 
guarantee by the Bank that the endorse 
ment was genuine. Such a contention 
in my opinioEi is wholly misconoeive^ 
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and nnaustainable. Why was it that this 
cheque was paid? I am satisfied and hold 
that it was paid because of the negligent 
conduct of the respondent Bank. The 
simplest inquiry would have disclosed that 
the endorsement on this cheque, purport • 
ing to be that of the Corporation, was a 
forgery. If the respondent Bank had sent 
the cheque to the officers of the Corpora- 
tion of Rangoon for perusal and informs 
tion as to whether the endorsement purpor- 
ting to be that of the Chief Superintendent 
of the Corporation of Rangoon was genuine 
or not, they would hare received an answer 
back in less than ten minutes. The answer 
would have been that the endorsement was 
a forgery, and the reasonable suspicion as 
to its genuineness that the respondent Bank 
bad entertained would have been justified. 
Or, again, if the respondent Bank had 
informed Dawsons Bank of the facts in its 
possession in connection with the receipt 
of this cheque, and the circumstances in 
which it had been tendered for collection 
by Manilal Shivchand, no one can doubt 
that Dawsons Bank would not have paid 
the cheque. Mr. Tracy in his evidence 
stated that he made no enquiries bee luse 
he had **no time'*, and it was urged by the 
learned Advocate on behalf uf the respond- 
ent Bank that bu^iiess could not be car- 
ried on if Banks were bound to investigate 
the right of their customers to receive the 
proceeds of all cheques that were tendered 
for collection. No doubt that is s^, and I 
do not suggest that Banks are under any 
such obligation, but the answer to the 
respondent's contention is that 
“if Banlu for fear of offending their customers will 
not make inquiries into unusual circumstances, they 
must take with the benefit of not annoying their 
customer the risk of liability because they do not 
inquire;” 

per Scrutton, L J., in A, L. Underwood^ 
Limited v. Bank of Liverpool and Martins 
(5). Nov^ this case turns solely upon an 
issue of fact, and no question of law is invol- 
ved, for whether or not a collecting Bank is 
guilty of negligence within s. l3l of the 
Negotiable Instruments Act must depend 
upon the particular cirumstances obtaining 
in each case. In the present case, with all 
due respect to the learned trial Judge, I 
have no doubt that the respondent Bank, 
was guilty of nj^gligence in receiving pay- 
ment of this cheque for Savitabai, and 
that the plaintiff is entitled to a decree. 
The result is that the appeal is allowed, the 
decree of the trial court set aside, and a 
decree passed in favour of the plaintiff for 
the sum claimedi and intercet thereon at 


9 per cent, from the date of judgment, and 
costs in both courts. The learnedAdvocate 
on behalf of the appellant is entitled to 
special costs as awarded to the learned 
Advocate for the respondent Bank in the 
trial Court. 

Sen, J.— I agree. 

B. L. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1520 of 1929. 

January 18, 1932. 

PULLAN AND NlAMlT UlLAV, JJ. 

ZIA UDDIN AHMAD KHAN and 

iNOTflBB — DaPflNDlNTS — A pPSLIANT 
versus 

AKBAR ALI— Plaintiff— Rbspdndbnt. 

Limitation Act (IX of 1908)^ Sch, I, Arts. 6B, 116-^ 
Suit to enforce covenant for indemnity in mortgage^di^d 
—Article applicable— Cause of action— Civil Froudure 
Code (Act V of 1908)^ 0. XXXIV, r. 6— Application 
for personal decree—Sale, whether condition prece- 
dent. 

Where a mortgage-deed contaiued a provision that 
if in consequence of a dispute raised by a third per- 
son any loss is occasioned to the mortgagee the 
person and other property of the executant will be 
liable to make good the loss, and a third person haying 
obtained a declaratory decree that the property could 
not be sold in execution of the decree obtained upon 
the mortgage, the mortgagee instituted a suit for 
breach of the covenant of indemnity contained in th^ 
mortgage : 

Held, that the suit was not governed by Art. 62 but 
by Art. 116 of the Limitation Act and the cause pf 
action arose when it was declared that the plaintiff 
was not entitled to have the house sold in execution 
of his decree, [p 830, col. 2.] 

The fact that a consent decree had been passed on 
a mortgage 'deed cannot have the effect of making n 
covenant for indemnity contained in the deed inopera- 
tive. [p. 831, col. 1.] 

Where a decree for sale becomes inoperative on tho 
mortgagor being declared not to have been the owner 
of the mortgage property, 0. XXXIV, r. 6, Oivil Pro- 
cedure Code, can have no application. Lp. 831, ool. 
2.] 

Second Appeal from a deoiaion of 
the District Judge, Agra, dated the 30th 
April, 1929. 

Mr. A. M. Khawaja, for the Appellante. 

Mr. A. Dharam Das, for the Respondents. 

Judgment.— This is an appeal by the 
defendants and arises oat of a suit brought 
by the plaintiff respondent for recovery of 
Rs 3,380 lO as compensation for breach of 
a covenant contained in a mortgage*deed 
ezeonted by the defendant appellants in his 
favour. Both the courts have decreed the 
suit. The facts are that the defendants 
executed, ou the 15th March, 1923, a deed of 
simple mortgage for Rs. l, QUO in favour of 
the plaintiff, hypothecating a house situate 
in Firosabad, District Agra. The plaintiS 
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brought Soit No. 10 of 1925 in the court of 
the Subordinate Judge, Agra, for recovery 
of principal and interest due under the 
aforesaid deed by sale of the mortgaged* 
property. A decree for sale under O. 
XXXIV, r. 4, Oivil Procedure Oode, was 
passed in favour of the plaintifF.Iemail Khan, 
the first cousin of the defendants, objected, 
in execution proceedings, to the house 
being sold on the allegation that it belonged 
to him and not to the mortgagors, the 
defendants. His objection was disallowed, 
and thereupon he instituted a regular suit 
for the declaration of his right to the house in 
question, which was dismissed by the 1st 
court but decreed, by the court of the 
District Judge on appeal, on the 16th 
February, 1928. It was declared that the 
house in question could not be sold in execu- 
tion of the decree obtained by the plaintiff 
on foot of his mortgage-deed. Oonsequently 
the decree became infructuous A suit for 
a simple money decree was barred on that 
date. 

The suit, which has given rise to this 
appeal, was instituted on the 10th July, 1928, 
for damages for breach of a covenant 
contained in the mortgage- deed, which runs 
thus:— 

"If, in consequence of any act done by me, the 
oiecutant, or my heirs or in consequence of a dispute 
raised by a third person, any loss is occasioned to tbe 
mortgagee as regards the sum duo under the deed, the 
erson and the other property of the executant shall 
6 made liable to make good the loss and costs etc”. 

The cause of action for the relief cleined 
by the plaiutiS is said to have accrued to 
him on the 15th February, 192<#, when the 
house mortgaged by the defendant appel- 
lants under the deed, dated 15th March, 
1923, was declared to be the property of 
Ismail Khan and not liable to be sold in 
execution of the decree in favour of the 
plaintiff. 

The main contention put forward in 
appeal is that the plaintifi's claim, which is 
in substance a claim to the original debt 
with interest, is barred by limitation. It is 
argued that, in so far as the plaintiff is 
claiming to recover money advanced to the 
defendants. Art. 62 of the Indian limitation 
Act is applicable and that the period of 
limitation began to run from the date of the 
deed. That article provides for suits “for 
money payable by the defendant to the 
plaintiff for money received by the defend- 
ant for the plaintiff’s use”. We are clearly 
of opinion that that article has no applica- 
tion to the suit as framed by the plaintiff- 
respondtnt. It is not one for recovery of 
any money advanced by the plaintiff to the 


defendant for tbe use of the former, but 
seeks to enforce a covenant which is in the 
nature of indemnity. The learned Counsel 
for the defendant-appellants referred to a 
large number of rulings in which Art. 62 
was applied to cases in which the plaintiff 
sought to recover the consideration paid by 
him under a mortgage or a lease, which 
failed. In none of those cases did the 
plaintiff seek to enforce a specific covenant 
of indemnity contained in the deed in 
determining tbe particular article of the 
Limitation Act applicable to a case much 
depends on the nature of the plaintiff s 
claim. If the plaintiff is entitled so to 
frame his suit as to make a certain article 
giving a favourable period of limitation 
applicable, it is not a valid objection tossy 
that he could have framed it otherwise so 
as to make a less favourable article appli- 
cable. We should, therefore. find an 
appropriate article applicable to a suit for 
compeneation for breach of a covenent of 
indemnity. In Collector of Mirzapur 
V. Dawan Singh (1), Art. 116 has been 
applied and, in our opinion, correctly. It 
provides for suits “for compensation for the 
breach of a contract in writing registered”. 
The only question is as to when tbe period 
of six years, provided for by it, begins to 
run. It was contended that aa the mort- 
gaged'property did not belong to the mort- 
gagor, a blench of the covenant occurred cn 
the dale of the mortgage. We do not think 
this argument can hold good in the 
circumstances of the case before us. The 
covenant already quoted entitles the plaint- 
iff to sue for compensation on loss being 
occasioned to him in consequence of a 
dispute raieed by a third-party. The 
plaintifl’s right to recover damages, there- 
fore, accrued when loss was occasioned to 
him in consequence of a dispute raised by 
Ismail Khan for the firet time in execution 
proceedings taken in 1926, that is, within 
three years before the present suit was 
inetutited. The loss was occasioned to the 
plaintiff when it was declared in the suit 
brought by Ismail Khan that the plaintiff- 
respoiidcnt was not entitled to have the 
house sold in execution of his own decree. 
This WL8 on the 15th February, 192t^, well 
within 3 years. It was on this date that the 
plainiiff was deprived of bis* security and of 
the right to have the mortgaged house sold 
in fx^cutioD of bis dec. ee for sale. In these 
circumstances, we hold that the plaintiff h 
eui% which is governed by Art. 116 of tb© 
(1) 30 A. 400; A. W. N. (1908) l60; 5 A. L. ^ 
486. 
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Limitation Act, is within limitation, whether 
it is reckoned from the date of Ismail 
Khan’s objection or the date of the decree 
nullifying the decree in favour of the plaint- 
iff. 

The lower Appellate Court has applied 
Art. 97 of the Limitation Act, holding that 
the consideration paid by the plaintiff- 
respondent under the mortgage-deed execut- 
ed by the defendant-appellants in his favour 
failed on a decree being passed in favour of 
Ismail Khan. The learned Counsel for the 
appellants made reference to a number of 
cases bearing on Art. 97; but it is not 
necessary for us to consider the applicability 
of Art. 97 or of the cases relied on by him in 
jhe view of the case we have taken. 

It was also argued by the learned Counsel 
for the appellants that the decree obtained 
by the plaintiff- respondent lor sale of the 
house mortgaged to him was based on a 
compromise and that the mortgage-deed hav- 
ing thus become merged in the compromise 
and the decree based thereon, no covenant 
contained in the mortgage deed can be 
enforced. We are satisfied that this conten- 
tion is not well founded. It may be correct 
to say that the mortgage-debt became con- 
verted into a judgment debt; but this 
cannot have the effect of making all 
collateral covenants contained in the mort- 
gage deed inoperative. The compromiee 
related to the controversy in the suit, 
namely, the amount to which the plaintiff- 
respondent was entitled and his right to 
obtain satisfaction of such amount by sale 
of the mortgaged-property. It did not 
relate to any other matter, nor did the 
decree passed on the basis of such com- 
promise. There was no question as regards 
the plaintiff's right to recover compensation 
for loss occasioned to him in consequence 
of a dispute raised by a third parson. For 
these reasons, we hold that the covenant 
now sued on was unaffected by the 
compromise and the decree passed in 
pursuance thereof. 

It was further contended that the only 
remedy which the plaintiff respondent had 
was to obtain a decree over, under O. 
XXXIV, r.6, Oivil Procedure Code, We do 
not think that the plaintiff could obtain a 
simple money decree under that rule before 
the sale of the>mortgaged-property and the 
sale proceedings proving insufficient to 
satisfy ^the mortgage money. Where a decree 
for sale becomes inoperative on the mort- 
gagor being declared not to have been the 
owner of the mortgaged-property at the 


date of the mortgage, O. XXXIV, r. 6, carf 
have no application. 

The appeal fails on all the grounds urged 
on behalf of the appellants. It is a^ord- 
ingly dismissed with costs, including 
Oounsel’s fees in this court on the higher 
scale. 

JLppcdl 
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SHADEO — Appbllant 
versus 

MAHRAJI ANDANOTHBB — 
Rbspondbnts. 

Outirdiant and Wards Act (VIII e/ 1890), t, 15^. 
Suit for custody of ward — Maintainability — Act, whsr 

thtr exhaustive. ^ o a a j a. 

Though the Quardians and Wards Act ^ does not 
purport to be exhaustive of all questions that 
arise with respect to the custody of a minor yet 
in cases to which s 25 applies it is incumbent 
upon the guardian to proceed by way of applica- 
tion under the Guardians and Wards Act, and not 
by a regular suit. Sham Lai v, Bindo(2)f Besant v* 
Narayaniah {S),Utma Kuar v. Bhagwanta Kuar{i), 
Arunachellam Pillay v. lyama (5) and hathi v. Kam- 
andi Pandaram (6), followed. Ma ShwtGe v. Maung 
Shwe Pan (1), Sharifa v. Munekhan (7), Aehratlal 
Jekisandaa v. Chimanlal Parbhudaa (8), and Mathura,, 
ban V. D. Ttwary (9), distinguished, jp. 832, col. l.J 
First Appeal from the judgment of 
this Court on the Original Side in Oivil 
R 3 gular No. 6o5 of 1230. 

Mr. Rauf, for the Appellant. 

Mies Dantra, for the Respondent. 

Paee C J.— This is a suit by a Hindu 
husband 'for an order that his ininor wife 
should be restored to his custody as her 
guardian. I he judgment of the lower 
Court aud of this Court proceeds upon the 
footing (i) that the suit was brought by the 
plaintiff as the guardian of hie wife and 
not otherwise; and (ti) that the plaintiff 
claimed that tne custody of his wife should 
be restored to him as she had been removed 
from his custody by her parents. That 
this is the plaintiff’s cause of action is 
clear from para. 3 of the plaint, and 
tiara 7 of the written statement. 

^ The learned trial Judge held (i) that the 
plaintiff was a major at the time when ha 
filed hie suit; and (it) that, having regard 
to the provisions of the Quardians and 
Wards Act (VIII of ltt90), the remedy of the 
plaintiff lay in an appUcation under s. 25 
ot the Quardians and Wards Act, and pot 
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by filing a regular suit. The suit was dis- 
missed. 

At the bearing of the appeal it was urged 
by the learned Advocate for the appellant 
that, although the appellant was entitled 
to apply that the custody of his wife 
should be restored to him under the Quar- 
dians and Wards Act, be had an alterna- 
tive right to file a regular suit in that 
behalf. 

Now, it is common ground that before 
the passing of the Quardians and Wards 
Act the plaintiff would have been entitled 
to file a regular suit for the restoration of 
the custody of his minor wife, and it is 
urged on behalf of the appellant that the 
right which he possessed before the pass- 
ing of the Act was not taken away by 
express terms or necessary implication by 
the Guardians and Wards Act. The 
Guardians and Wards Act does not 
pur^Yt to be exhaustive of all questions 
that arise with respect to the custody of a 
minor, but, in my opinion, in oases to 
which 8. 25 applies it is incumbent upon 
the guardian te proceed by way of 
application under the Quardians and 
Wards Act, and not by a regular suit. The 
case is concluded, in my opinion, against 
the appellant both on principle and by 
authority. As was pointed out in Ma Shwe 
Gev.Maung Shwe Pan (1), and Sham Lai 

V. Bindo (2) to hold that there were con- 
current or alternative remedies open to a 
guardian who sought the restoration of the 
custody of a minor would lead to great 
inconvenience, for it might be that there 
would be subsisting at the same time an 
order made in a suit by one person claim- 
ing to be the guardian of a minor for 
restoration of the minor to bis custody, and 
also an order made on an application under 
the Guardians and Wards Act by another 
person claiming to be the guardian of the 
minor for an order that the custody of the 
minor should be restored to him. In my 
opinion the object of the Legislature in 
enacting s. 25 of the Guardians and Wards 
Act was that in cases to which that section 
applied the guardian should be bound to 
seek redress as provided in the Act, and 
not otherwise. I am of opinion that the 
case is also concluded against the appel- 
lant by authority. In Besant v, Naraya- 
niah ( ’•) Lord Parker, in delivering the 

(1) 2L. B.S.140. 

(2) I, L. R. 26 A. 594; 1 A. L. J. 266; A. W, N. 
(1904) 135.) 

(3) 24 Ind- Oas. 290; 38 M. 807; 27 M. L. J. 30; 18 0 

W. N. 1089; 1 L. W. 520; (1914) M. W. N. 585; 16 M 
L. T. 165; 20 0. L. J. 253; 16 Bom. L. R. 625; 12 A. 
1I.J.115S; 41I.A.314(P.O.) 
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judgment of the Privy Oounoil, laid down 
that 

“the District Court in which the suit was instituted 
had no jurisdiction over the infants except such 
jurisdiction as was conferred by the Quardians and 
Wards Act, 1890." 

That was a case in which a natural 
guardian sought to recover the custody of 
his minor sons. Prior to Besant's case (3) 
the same view had been expressed by the 
Allahabad High Court in Sham Lai v. 
Btndo (2) and in Utma Kuar v. Bhagwanta 
Kuar (4); and after the decision of the 
Privy Council in Besant v Narayaniah (3), 
the Chief Court of Lower Burma in Aruna- 
ehellam Pillay v. lyana (5) held that the 
effect of the ruling of the Privy Council in 
that case was that proceedings by a 
guardian for restoration of the custody of 
a minor must be taken under the Guardians 
and Wards Act, and not by way of a 
separate suit. In Sathi v. Ramandi Panda- 
ram (b) Wallis, C. J., when considering the 
effect of Besant V Noroj/aniok (3) observed 
that : 

"The question for decision was whether a civil suit 
not under the Quardians and Wards Act, would li« 
in the Civil Court. The Privy Council held that it 
would not, and assigned as the sole but sufficient 
reason for so holding the fact that the District Court 
had no jurisdiction in the case except under the 
Quardians and Wards Act. This I feel bound to 
construe as a ruling that the jurisdiction conferred 
by the Quardians and Wards Act was exclusive, and 
that the right of proceeding independently by civil 
suit no longer existed.” 

On the other hand the learned Advocate 
on behalf of the appellant referred to 
Shri-fa v. Munekhan (7) in which case the 
Bombay High Court held that the remedy 
by way of a regular suit in a proceediog in 
which an application might have been made 
under the OuardiacB and Wares Act, was 
not ousted by that Act ; but Jenkins, ('. J., 
in the course of his judgment, observed 
that in so holding the Bombay Court was 
concluded by an earlier decision of that 
Court, and his tordehip added : 

“It appears to me under the circumstances profit- 
less to enter on any discussion of the question; for 
even if we disagreed with that decision we could 
only refer the matter to a Full Bench. When, how- 
ever, the Legislature comes to amend Act VIII of 1890 
(which I trust may be at no distant date), it will, I 
think, be worthy of consideration whether the pro- 
cedure under the Act should not be explicitly substi- 
tuted for an ordinary suit, and the position of a father 
at the same time made clear." 


(4) 29 Ind. Cas. 416; 37 A. 5l5; 13 A. L. J. 742. 

(5) 29 Ind. Oas. 768; 8 B. L. T. 128; 8 L, B. R. 211. 
(6; 53 Ind. Cas. 399; 42 M. 647 at p 652; 9 L. W. 

600; 37 M. L. J. 93; 26 M. L. T. 61;(I9l9) M. W. N. 487 
(F. B.; 

(7) 25 B. 574. 
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Jenkins, 0. J., therefore, did not purport 
to express any opinion of his own as to 
whether, if the matter were open, he would 
have decided the question one way or the 
other. Reference was also made to Ma Shwi 
Oe V. Maung Shwe Pan (1) in which 
a Full Bench of the Chief Court 
came to the conclusion that in 
the circumstances of that case inasmuch as 
"the parson who claims to be the natural 
guardian has never had the custody of the 
minor,” it could not be held that a r<^gular 
suit was barred In Achiatlal Jekisandat 
T. Chimanlal Parbhudas (8; the Bombay 
High Court was “not prepared to hold that 
the dictum of the Privy Council in Annie 
Besant v. Narayaniah (3) to the effect that a 
suit inter partes is not the proper proceeding 
was intended to be of such general applica- 
tion as virtually to overrule the decision of 
this Court in Sharif a v. Munekhan (7), 
and Scott, C. J., added that “s, 25 cannot 
apply to this case for the ward has never 
left or been removed from the custody of 
his guardian ” In Matkuraban v. D. Ternary 
(9) Robinson, J. dissented from Aruna- 
chellam Pillai v. lyama (5) and followed 
Ma Shwe Qe v. Maung Shwe Pan (4) but 
in Mathuraban v. D, Tewary (9) as in 
aa.a Shwe Qe v. Maung Shwe Pan (1) s. 25 
had no application, for the plaintiff bad 
never had the custody of the minor. For 
these reasons, in my opinion, the law as 
laid down by the Fall Bench of the Madras 
High Court in Sathi v. Ramandi Panda- 
ram (6) was correct, and this appeal must 
be dismissed with costs. 

Sen, J. — I agree. 

A. Appeal dismissed. 

^^8) 37 Ind. Oas. 315; 40 B. 60«: 18 Bom. L. R. 

(9) 44 Ind. 753; 10 B. L. T, 186. 
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Appellant 

VCTBtlS 

a MOHAMMAD NAZIR HASAN 
AND ANoTKaa — P laintiff and — 
Dbfbndant — Rbpondbnts. 

Transfer of Property Act {IV of 1882), ss. ISO, 1S5, 
1S6 — Muhammadan Law — Dower —Assignment of right 
of dower to legal practitioner— Validity— Right to dower, 
whether actionable claim— Actionable claim, meaning 
of. 
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A widow’s right vnder the Muhammadan Law to 
recover her unpaid dower is an sotionablo claim as 
defined in s. 2 of the Transfer of Property Ast and 
an assignment of such right to a legal practitioner is 
void under s. 136 of the'said Act. Such a transfer cannot 
be treated as the transfer of the widow’s right to 
possession inasmuch as the widow cannot transfer her 
right to possession alone withoutivalidly transferring 
her right to receive the dower debt. [p. 835, ool. 2] 

[The nature of a widow's right to dower under the 
Muhammadan Law discussed.] 

Under the Transfer of Property Act as amended in 
1900 a debt which otherwise amounts to an actionable 
claim does not cease to be such merely because the 
cause of action in respect thereof has not arisen, or 
the time for its payment has not arrived. Shib Lai 
V. Azmatullah (1), Aruna Chelliam Chetti v. Subra- 
maniam Chetti (2), and Ali Bakhsh v. Allahdad Khan 
(3), referred to. fp. 835, col. 1.] 

Second Appeal from the decision of the 
District Judge, Cawn pore, dated the 12th 
July, 1929. 

Messrs P. L. Banerji and M. A. Aeie for 
the Appellant. 

Mr. Zamir-uUHaq, for the Respondent 

Judgment.— This second appeal has 
arisen out of a suit brought by the plaintiff 
respondent for recovery of pof session of a 
six anna share in village Bahrampnr, 
District Fatebpur. The Subordinate Judge 
in whose Court the suit bad been instituted, 
dismissed it but on appeal by the plaintiff 
it was decreed by the District Judge. 

Village Bahrampur above mentioned 
belonged to Sagbir Hasan, husband of 
Eulsum Bibi, defendant No. 2, and Munshi 
Amir Hasan Khan, a Vakil practising in 
Fatehaur, in equal shares. The two do not 
appear to belong to the same family, and 
the fact that they were co sharers may be 
due to circumstances which are not material 
for the purposes of this case. Sagbir 
Hasan died in or about 1920, ^leaving his 
brother Nazir Hasan, plaintiff-respondent 
and Musammat Kulsum Bibi, defendant No. 
2 as bis heirs, the latter being entitled to 
one- fourth of Sagbir Hasan's property, and 
the former to the remaining three- fourtha. 
The widow, however, entered into posses- 
sion of the entire 8 anna share belonging to 
her husband, and obtained mutation of 
names, ss owner to the extent of 2 annas 
(one- fourth), and in lieu of dower to the 
extent of 6 annas (three-fourths). The 
plaintiff contested her claim in the proceed- 
ings for mutation, but was unsuccessful. 
He acquiesced in the order of the revenue 
court upholding the widow’s right to 
remain in possession of the plaintiff’s share 
till her dower debt was paid, she executed 
on the ’<^2nd September 1925, a deed of sale 
in favour of defendant No. 1 the validity of 
which is in question in the present case. 



834 AHIBHASilVV. 

The deed recites that a large earn of money 
was due to the exeoutant, Musammat 
Kulsnm Bibi, in respect of her unpaid 
dower debt, (the'exact amountf'of which is 
not specified) and that she was in possession 
of 6 annas share in lieu thereof The deed 
purports to convey the entire 8 anna share 
to the vendee in consideration of Its. 3,875, 
part of which was left with the vendee. 
The deed also purports to assign to the 
vendee the vendor's right to recover her 
dower debt and the right to remain in 
possession of 6 anna share until it is paid. 
Defendant No. 1 obtained possession of the 
entire 8 anna sold by the defendant No. 2. 

The present suit was instituted on the 
18th May 1927 for recovery of possession of 
6 anna share belonging to the plaintiff but 
previously held by the widow (defendant No. 
2) in lieu of dower. The validity of the 
sale-deed so far as it relates to 8 anna share 
belonging to the plaintiff i$ impugned on 
the ground that defendant No. 2 had no 
right to transfer her dower debt and her 
right to possession of 6 anna share to defend- 
ant No. 1. According to the plaintiff the 
dower of defendant No. 2 stipulated at the 
time of her marriage with Saghir Hasan 
was no more than Rs. 1,700. It was pleaded 
by defendant No. 1 in defence that the 
dower of defendant No 2 avreed to by her 
husband was Rs. 50.0 l 0, and that she was 
entitled to possession of her husband’s share 
till the aforesaid amount was paid, which 
right she validly transferred to defendant 
No. 1. 

The trial Court held that the dower of 
defendant No. 2 stipulated at her marriage 
with Saghir Hasan, was Rs 50,000 and 
that she having transferred her right to 
receive dower as well as her right to retain 
possession of her husband's share in village 
Bahrampur in lien of dower, the defendant 
No. 1 was entitled to remain in possession, 
the dower debt not having been paid by the 
plaintiff. 

The learned District Judge took a con- 
trary view in a well reasoned judgment 
holding that the widow's claim to dower is 
an actionable claim, as defined in the 
Transfer of Property Act, and that the de- 
fendant No. 1 being a legal practitioner was 
debarred from taking a transfer of such 
claim. Accordingly defendant No. 1 did 
not acquire the right to recover the dower 
debt and could not, for that reason, acquire 
an indefeasible right of possession of six 
anna share which was previously in the 
hands of the widow subject to the lien for 
her unpaid dower debt. As regards the 
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amount of dower, the learned Judge held 
that the bur^fenof proving the exact amount 
stipulated at the time of marriage lay on the 
widow, who failed to 'establish that it was 
Rs. 50,000. He laid stress on the recital 
in the sale-deed which did not specify the 
amount of dower but mentioned it general- 
ly as a large amount. Apparently the 
learned Judge was of opinion that the sum 
of Rs. 50,0 (j 0 alleged in the written state- 
ment was the result of an after- thought. 

It was contended before us by the learned 
Advocate for the defendant-appellant that 
the widow's right to recover her unpaid 
dower is not an actionable claim, as defined 
in the Transfer of Property Act. Reference 
was made to Shib Lai v. Azmatullah 
(1) and Aruna Chellam Chetti v. 5u6raman« 
iamChtUi (2). In the first of these cases, 
which was decided by a Full Bench of this 
court in 1896, it was held 'that the term 
“actionable claim" as used in s. 130 of Act 
IV of 1882, means a claim in respect of 
which a cause of action has already matured 
and which, subject to procedure, may be 
enforced by suit’. The debt in question in 
that case was due under a simple mortgage 
payable after a specified date. It was held 
that a mortgage debt, before it became 
payable, was not an actionable claim. The 
second case follows the first. In view of 
subsequent legislation, which materially 
altered the definition of “actionable claim" 
both the above oases have become obsolete 
in relation to transactions entered into after 
1900, when the Transfer of Property Act 
was amended. An actionable claim is now 
defined to mean. 

“a claim to any debt, other than a debt secured by 
mortgage of immoveable property ....... 

which the civil courts recognize as afiording grounds 
for relief , whether such debt .... be existent, 

accruing, conditional or contingent." 

In the Act as it stood before the amend- 
ment, s 130 defined “actionable claim" as “a 
claim which the civil court recognises as 

affording grounds for relief 

whether a suit for its enforcement is or is 
not actually pending or likely to become 
necessary". A comparison of the two de- 
finitions makes it clear to us that there 
was room for argument before the amend- 
ment that a debt in respect of which no 
cause of action had arisen and which was 
not payable at the date of assignment did 
not amount to an aotionhble claim. The 
amended definition has excluded secured 
debts from the category of actionable claims 

(D 18 A. 265; A. W.N. (1896) 80. 

(2) SOM. 235; 17111. L. J. 87. 
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on the one hemid and inolnded certain 
debts though they are ‘acoruing, conditional 
or contingent.’ It is no longer possible to 
contend that a debt, which otherwise 
amounts to an actionable claim, is not such 
only because a cause of action in respect 
thereof has not arisen or the time for its 
payment has not arrived Section 135 as it 
stood before the amendment and which was 
in question in Shib Lai v Azmatullah (1), 
was repealed. It is not necessary to pursue 
this aspect of the case further, as we 
are satisfied that a claim to unpaid dower 
debt is an actionable claim as now defined 
in s. 2 of the Transfer of Property Act. 
This being so, and the defendant No. 1 
being a legal practitioner, s. 136, Transfer 
of Property Act, is undoubtedly applicable. 
It forbids a legal practitioner among others 
to boy any actionable claim. The prohibi- 
tion being absolute, any transfer in de* 
fiance of s. 136 is calculated to defeat its 
provisions and as such is void. 

It was contended by the learned Advocate 
for the appellant that the transaction evi- 
denced by the deed dated 22nd September, 
1925 should not be viewed as (1) an assign- 
ment of dower debt by Musammat Kulsum 
Bibi and [2) a transfer of her right to pos 
session, taking the two separately, and that 
it amounted only to a transfer of the widow’s 
right to poBSession in lieu of dower. The 
argument wes that the claim to dower debt 
became merged in the widow’s right to 
retain poessesion and had no separate exis- 
tence as an assign^ible right. It was 
emphasieed that the widow could not 
institute a suit for recovery of her dower 
and that her only remedy in respect of it 
was to remain in possession till she was 
paid off. We are unable to accede to this 
argument. A widow in possession of her 
husband’s property, if she obtained it 
peacefully and without force or fraud, is 
entitled to retain it till her dower is paid. 
No exception can be taken to this statement 
of the law on the authorities of this court. 
It implies th existence of the dower debt 
and the liability of the heirs to pay it 
before they can take possession of their 
shares. There is nothing to prevent a 
widow from instituting a suit for her dower 
for the purpose of obtaining a simple money 
decree against all the assets of her husband, 
including the property in her possession, at 
least by surrendering possession of such 
property in her hands. We refrain from 
deciding that she must in all cases surren- 
der possession as a condition precedent to 
her obtaining a decree against the assets 
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of her husband but we entert<)in no doubt 
that she can sue for her dower, if she is so 
advised and obtain a decree against the 
assets of her husband, subject to her claim 
being unaffected by the law of limitation. 
The right of a Muhammadan widow, who 
has entered into possession of her husband’s 
property peacefully and without force or 
fraud in lieu of her dower debt has been 
held by this court to be heritable so as to 
entitle her heirs to remain in possession 
until the debt is satisfied. See AH Bakhth 
V, Allahdad Khan (3). The possession of 
heirs who inherited not only her right to 
receive the dower but also her right to 
remain in possession is thus not open to 
question. It was also laid down in that 
case that a widow could transfer her right to 
possession, if she also assigned her right to 
receive the unpaid dower. One of the 
learned Judges observed that he knew of 
“no valid reason in law why she should not 
be entitled to transfer her debt together 
with her right to continue in possession’’. 
The heirs of the widow had, in that case, 
transferred part of their right to receive the 
dower and to possession of her husband’s 
property to strangers, who were jointly in 
possession with them and were defo:dantg 
in the suit brought by the heirs of the 
husband for possession We are bound to 
follow the cases of this court, even if we 
thought differently, but as already stated we 
take exactly the same view. If the right to 
receive dower and the right to remain in 
possession of certain property in lieu of 
such dower are vested in the same person 
he cannot be ousted by the heirs of the 
husband. If however the widow transfers 
her right to possession or the property 
itself, without transferring her right to 
receive dower the transferee cannot defend 
his right to possession as against the heirs 
qua the latter’s share. The ownership 
being vested in the heir of the husband, the 
only person who can stand between him and 
what belongs to him is the person who is 
entitled to the dower and to possession of 
the property in lieu thereof. In the present 
case the defendant No. 1 who has not in law 
acquired the widow’s right to receive dower, 
is not entitled to retain possession, which 
the widow could not transfer without 
validly transferring her right to receive the 
dower debt. 

The result is that this appeal fails, and is 
dismissed with costs, including Counsel’s 
fees in this court on the higher scale. 

(3) 6 Ind. Oas. 376; 32 A. 551; 7 A. L. J 567. 

A. Appeal dimmed. 
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RANOOON HIGH COURT. 

Criminal Revision No 217-B of 1931. 

July 28, 1931. 

BiaULhT, J. 

EMPEROR— Pbtitionbr 
versus 

BBRAHIM IND OTBBBS— 

Rbspondbnts. 

Penal Cede (Act XLV ef 1860) ^ s, Slr-^oint assault 
— Inference of common intention— Criminal Procedure 
Code (Act V of 1898), s. iSO— Alteration of conviction — 
Conviction for minor offence— Power to alter for 
major offence. 

Where several men assault another at one and the 
same time, each of them seeing that the others are as- 
saulting also, the assault may be regarded as a com- 
mon one though the impulse to assault may have arisen 
independently, [p. 83o, col. 2.] 

Wnen the accused are charged tunder s. 325, Penal 
Code, but are convicted under a minor section, namelv, 
s. 323 of the same Code, the Magistrate must be held 
to have acquitted them ef the enarge under s. 325 and 
the High Court in revision cannot alter[the conviction 
into one under s. 325. Kishan Singh y, Emperoi* (1), 
followed, [p. 837 , col. 1.] 

Mr, B. C. Ouha, for the Grown. 

Mr. Af. I. Khan, for the Respondent. 

respondents 

were sent np for trial under s. 325, Indian 
Penal Oode, charges were framed against 
them under the same eection, but the 
Magistrate who tried the case found them 
guilty under s, 323, Indian Penal Oode, 
only and all of them paid fines, Rs. 30 
each. The sentences were not appealable 
abd no application in revision is filed by 
the respondent. The complainant how- 
ever filed an application for revision before 
the District Magistrate and he has for- 
warded it to this Court to direct that the 
convictions under s 323 should be altered 
into those under s. 325 read with s 30 Indian 
Penal Oode and that the fines may be 
refunded to the respondents, and in lieu 
thereof the respondents may be each sen- 
tenced to undergo 25 lashes. Before this 
Court the respondents have urged that the 
convictions should not be sustained. 

The incident which gave rise to the 
proceedings was an assault upon one 
Lekraj. This man was undoubtedly very 
seriously assaulted in a street of Rangoon, 
and taken to the hospital with nine 
wounds. A bone in the right hand was 
broken, the right fabula was broken and 
he had four contused or lacerated wounds 
on the head, but fortunately his skull 
remained intact. He was seriously injured 
and received grievous hurt. 

That the assault must have happened 
before a large number of witnesses there 
can be no qoul t, bpt tts happens so often 
only « Hew )teve come forward to give 


evidence for the prosecution. Four of 
them are Hindusthani Hindus like the 
victim of the assault but one of them Maung 
Hla Pe a Burman Buddhist appears to be 
quite impartial and be only identified 
Bbrahim of the five men who have been 
convicted as being among those^who took 
part in this assault. The Magistrate for 
some reason says that he can be easily 
bought over but there is nothing on the 
face of this evidence which justifies this 
decision. A careful consideration of the 
evidence of the remaining prosecution 
witnesses however seems to me to justify 
the coqvictions of the accused. 

The evidence given by the witnesses is 
to a certain extent confused, but in my 
opinion where a sudden affray tskes place 
in which a large number of people are 
concerned, passers by do not begin to see 
what is happening before their brains we 
really attuned to observing and recording 
their impressions. By the time the affray 
is half way over they are really observ- 
ing and noticing for the first ^ time par* 
ticular facts, if a man is slow in mind as 
at least one of these witnesses clearly was, 
his brain would hardly awaken to the fact 
that something really worthy of note is 
happening which should be observed care- 
fully. I see no reason to hold that the 
learned Magistrate has come to a wrong 
conclusion in bolding that the five respond- 
ents did take part in the assault on Lekraj. 
I do however, consider that he was wrong 
in convicting them only under s. 383, 
Indian Penal Oode. He e ys that the a^ 
sault WM a sudden one and not a planned 
one, and that, therefore, the accused can- 
not be said to have assaulted Lekraj m 
furtherance of a common intention. This 
seems to suggest that each of the five 
accused acting entirely independently was 
moved to strike Lekraj and all happened 
to choose the same moment to- commit 
their assault. The impulse to assault 
may have arisen independently, but when 
five men assault at one and the same time, 
each of them seeing that the other four 
are assaulting also, the assault in my 
opinion may be regarded^ as a common 
one. Their common intention was to hurt 
the victim of the assault In this par- 
ticular case any person ^who struck blows 
bard enough to cause the wounds on ^tM 
head or to break the bones must, I think, 
be regarded as having the common inten- 
tion to cause grievous hurt. ^ , 

The order which the District Magis- 

trate suggests t^ Court to pass is np- 
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fortunately illegal. The aconeed having 
beeA charged under s. 335 and convicted 
under a minor section, namely, e. 3?3, the 
Magistrate must be held to have acquitted 
them of the charge under e. 335, Indian 
Penal Code and this Couit in revision can- 
not alter tbe conviction into one under s. 2:35 
in consequence of the ruling in Kiahan 
Singh v. Emperor (1). This being the case, 
the convictions must remain under s. 323 
and this is not one of the conviction sec- 
tions which in Burma can be punished 
with whipoing The result is unfortunate, 
as I consider that tbe punishment suggest- 
ed by the learned District Magistrate 
would be eminently suitable. The assault 
however was a cowardly and a serious one 
and ruffianism of this kind must be put 
down. I therefore confirm the convic- 
tions but direct that each of tbe respond- 
ents do undergo three months’ rigorous 
imprisonment, in addition to the fines 
which they have already paid . 

A. Senttnee enhanced, 

(1) 111 Ind. Oas 332; A. I. R. 1928 P. 0. 254; 29 Or. 
L. J. 828; 50 A. 722; 5 0. W. N. 911; 28 L. W. 396 
(1928) M. W. N. 749; 29 P. L. R. 575; 33 O. W. N. 1; 98 
0. L. J. 397; 30 Bom. L. R. 1572; 55 M. L. J. 786; 26 
A. L.J. 1099(P. 0). 


ALLA.HAfeAD l.IQH COURT. 
Stamp Keference in First Oivil Appeal No. 3 
of 1933. 

February 13, 1233. 

Kino, J. 

Ma/ob a. U. JOHN AND oraaBS— 
Appbllants 
versus 

Rai Bahadur Seth 8URAJ BHAN 

AND OTHBBS— Rb-'PONDBNTS. 

Court Ptes Act (VII of 1870), Art 17, (iii),Seh.I, 
Art. 1 — Declaration as to priority — Appeal for ean~ 
celling declaration-- Court-fee payable. 

Where a suit for recovery of a certain sum of money 
from a company and debenture-holders of that com- 
pany and for a declaration that the amount is recover- 
able in priority to the debentures was decreed and 
the debenture holders appealed to modify the decision 
of the Trial Court by renuing the declaration as to 
priority : 

Held, that Art. 17 (Hi) of the Court Fees Act did not 
ayply and the court-fee as payable ad valorem under 
8^1, Art, 1 of the Court Fees Aet on the decretal 
amoant or an the value of their debentures whichever 
was less. b. 838, ooL 13 
[Case-law discussed.] 

Mr. Ram Nama Prasad, for the Appel- 
lants. * 

Judgment.— This is a reference under 
B, 5 of the Court Fees Act, 1870. 

The suit was for recovery of Re, 37,246 
from the Agra United Mills Ltd., and from 
certain debenture-helders of that com- 


pany, and for a declaration that the 
amount is recoverable in priority over 
the debentures in favour of defendants 
Nos 2 to 7. 

Tbe debenture holders have appealed to 
the High Court to modify the decision of 
the trial Court by refusing the declara- 
tion that the plaintiff’s claim has priority 
over the debentures. The appeal is valued 
at Rs. 37,346 and a court-fee of Rs. 10 
only has been paid. The question is, what 
is the proper court-fee payable on the 
memorandum of appeal. 

The Stamp Reporter contends that an 
ad valorem fee on Rs. 37,246 amounting to 
Rs. 1,055 is payable. The appellants’ 
learned Advocate contends that the appeal 
challenges nothing more than tbe declara- 
tory portion of the trial Coun’s decree 
and tbe court-fee is governed by Art. 17 
(in) oftheSnd Schedule. 

In my opinion, Art. 17 (in) bai no 
application to the facts of this case. That 
provision applies to a memorandum of 
appeal in a suit "to obtain a declaratory 
decree where no consequential relief is 
prayed.” The present suit was of a very 
different nature. It was primarily a suit 
for money It is true that a declaration 
was also prayed for, as a further relief, 
but the suit was obviously not for a 
mere declaration without consequential 
relief, so Art. 17 (iti) cannot apply. More- 
over, tbe relief claimed in this appeal is 
not a mere declaration but a modifica- 
tion of the trial Court’s decree, which is a 
substantial relief. 

The appellants rely upon Chunia v. Ram 
Dial (1), Moti Singh v. Kaunsilla (3), 
Bagala Sundari Debi v. Prosanna Nath 
Mukherjee (3) and Shrimant Sagajirao v. 
Smith (4), but they are quite beside the 
point. They lefer to the court-fee pay- 
able on the plaint in a suit which is 
held to be for a declaration pure and 
simple Nekho Tewari v. Kiahun Prasad 
Pandey (5) is also cited. The suit was 
for a declaration and for consequential 
relief in the form of a temporary injunc- 
tion pending tbe disposal of the suit. A 
decree was granted for the declaration 
only. The court-fee on the defendants’ 
appeal against this declaratory decree was 
held to be governed by Art. 17 Soh. II 
as the temporary injunction was granted 

(1) 1 A. 360; 1 Ind. Jnr. (n. ■.) 651. 

(2) 16 A. 308; A. W. N. (1894) 109. 

(8) 35 Ind. Oas. 797; 21 0. W.N.375. 

(4) 20 B. 736. 

(5) 80 Ind. Ou. 563; 3 Pat. 640; 6 P. L. T. 62; 2 P. L. 
B.19»<Xv. 
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at an early etage of the suit aad there- 
after the suit was reduced into a _ mere 
suit for a declaration and it was tried as 
such. This ruling therefore, is aleo clearly 
distinguishable upon the facte. 

As Art i7 (ni) does not apply and there 
is no suggestion that the memorandum of 
appeal is otherwise specially provided for, 
I think it follows that the court-fee is 
payable ad valorem under 8cb. I. 
Art. 1 upon the amount or value of the 
subject matter in dispute in the appeal. 
The appellants seek to establish the 
priority of their debentures. In other 
words, they seek to exonerate the prop 
erty which is security for their debentures 
(to the extent of the value of their deben- 
tures) from liability to satisfy the decre- 
tal debt. 1 think the court-fee is payable 
ad valorem on the decretal debt, or on 
the value of their debentures, whichever 
is lees. 

This conclusion is supported by a deci- 
sion of this court in Moti Begam v. Har 
Pratad (6). That was a suit for eale upon 
a mortgage and one of the defendants 
Moti Begam, claimed priority for a mort- 
gage executed in her favour to secure her 
dower debt. The court held that the 
plaintiff’s mortgage was prior in date. 
Mxuammat Moti Begam appealed for a 
declaration that she had a prior charge 
for the amount of her dower debt and 
that the property could only be sold 
subject to , her prior charge. The facts 
are, therefore, similar to those of the 
present case. The Taxing Judge repelled 
the contention that the court- fee was 
payable as in a suit for a mere declara- 
tion, and held that it was payable on the 
amount of the prior charge. 

I am also supported by the following 
decisions of other High Courts. Venkappa 
V. Narasimha (7), Kesavarapu Ramakrishna 
lieddi v Kotta Kota Reddi (8) Jugal Pershad 
Singh v. Parbhu Narain Jha (9) and 
Premsukh Das v. Shah Gopi Saran (10). 

The Madras Full Bench decision lays 
down that where the appellant in an 
appeal against a mortgage-decree does 
not dispute the amount decreed but dis- 
putes the liability of certain properties 
for the decretal amount, then the court 
fee is payable on the value of the prop- 
erties, or on the decretal amount, which- 

(8) 47 Ind. Oas .311; 16 A. L. J. 81. 

(7) 10 M. 187. 

(8) 30 M. 96; 1 M. L, T. 311; 16 M. L. J. 458 

/■pi g ^ 

' (9) 8 lud. Oas. 1145; 37 0. 914, 

^10) 51 Lad. Oas. 786; 4 P. L. J. 323. 


ever is less. The other rulings are con- 
sistent with this view and I think the same 
principles are applicable to the present 
case. 

), therefore, hold that the court- fee is 
payable ad valorem on the decretal amount 
or on the value of the debentures, which- 
ever is lees, 

a. 


OUDH CHIEF COURT. 

Civil Miscellaneous Application No. 

663 of 1931. 

Second Civil Appeal No. 396 of 1931. 

February IS, 1932. 

BiSHEmwaE Nath, J. 

Sh. MOHAMMAD RA ZA— Plaintiff 
— Apfellant 
versus 

Shrimati GANGA DEVI and othbes 
— Dependants — Rbspondents 

Limitation Aet (IX of 1908), 3 . 5 — Limitation for 
filing appeal — Allegation as to misreading'of letter of 
Counsel's clerk — Non- production of letter — Delay , whe- 
ther can he excused. 

Where the period of limitation for filing an appeal 
expired on the 9th December 1931, but the appeal was 
filed on the I9th December 1931 , and s. 5 of the Limi- 
tation Act was called in aid on the ground that the 
appellant had made a mistake in reading the date in the 
letter sent to him by his Counsel’s clerk and the letter 
itself was not produced: 

Held, that under the circumstances of the case the 
appellant had not made out sufiicient cause for the 
delay in filing the appeal . 

Mr. H. Husein, for the Appellant. 

Mr. A. C. Mukerji, for Respondent 
No. 1. 

Judgement — This is an application 
under s. 5 of the Limitation Act. The 
limitation for the appeal expired on the 
9th December 1931, but the appeal was hied 
in the office on the 19th December and 
presented in Court for admission on the 
2lBt December. It is said that the appel- 
lant’s agent had entrusted the papers to a 
Counsel in Lucknow for an appeal being 
filed, that the Counsel’s clerk wrote to the 
appellant informing him that the limita- 
tion for filing the appeal was to expire on 
the 9th December 1931, but the appellant 
made a mistake in reading the date given in 
the letter. He read it as “19th December 
193 T’ and therefore, the appellant’s general 
agent came to Lucknow on the 19th Decem- 
ber with necessary expenses for the filing 
of the appeal. The contentions in the 
application are supported by an affidavit 
of an agent of the appellant. I am not 
satisfied that the appellant has made out 
sufficient cause for the delay in filing the 
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appeal. When his agent came to Lucknow 
and entrusted the papers to a Oounfel 
here he must have found out the last date 
for the hling of the appeal. It is difficult 
to believe that he did not, and waited for 
the Ocuneel’s clerk to inform him of the date 
later on. The letter alleged to have been 
Bent by the Goansel’s clerk has not been 
produced. The learned Counsel who 
appears in support of the application on 
being questioned by me about it says that 
the letter was not sent by post. Under 
the circumstances I am unable to believe 
the story told by the appellant, and must 
hold that he has failed to make out a suffi- 
cient cause for the delay iu filing the 
appeal. The application is therefore dis- 
missed with costs. 

The appeal also stands dismissed as time- 
barred. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT 

Civil Revision No. 45 of 1931 
December 7, 1931. 

8i& Geiuwood MuAhS, C. J. and 
Se^, J. 

KALLU MAL— Applicant 

TC7*3U8 

Ch. BIKRAMAJIT SINQH- 
Oppcshb Pjrty 

Provincial Small Cause Courts Act (IX of 1887), s, 
17 — Application to set aside ex parte decree — Amount 
to be deposited — ‘Amount due under the decree', mean- 
ing of. 

The words “the amount due under the decree" in 
R. 17, Provincial Small Cause Courts Act, mean the 
amount due under the decree at the date it was given 
and not the amount due under the decree at the date 
when the application for restoration was presented. 
BUesar Ram Dassi Ram v. Ear Kishan Pahlad 
Rai (1), followed. 

Civil Revision against an order of the 
Small Cause Court Judge Cawnpore, 
dated 20th December, 1930. 

Mr. S. N. Seth, for the Applicant. 

Mr. R, C. Ghatak, for the Opposite Party. 

Judgrment.— On the 20th January 1930, 
an ex parte decree was passed in favour of 
Kalla Mai by a Court of Small Causes for 
a sum of Rs. 792-2-3 together with interest 
at the rate of 6 per cent, per annum. The 
decree also allowed Rs. 108 8-0 as costs 
to the plaintiff. On the 4th of November, 
1930, the defendant applied to set aside the 
ex-parte decree under s 17 of the Prov- 
incial Small Cause Courts Act. His ap- 
plication was accompanied by a deposit 
and the deposit amounted to a sum of 
Kb* 934-2-3. The court below considered 


that the conditions of s. 17 of theProvincia 
Small Cause Courts Act were fulfilled and 
it accordingly set aside the ex' parte decree. 
It has been contended that the amount 
deposited in the Court of Small Causes fell 
short by a small amount and the court had 
therefore no jurisdiction to set aside the 
ex parte decree. Our attention has been 
drawn to a ruling of this court in 
Bisesar Ram Dassi Ram v. Ear Kishan 
Pahlad Rai (l)in which it has been held by 
a learned Judge of this court that on a 
construction of s. 17 of the Provincial Small 
Cause Courts Act, 1887, the words ‘ the 
amount due under the decree” mean "the 
amount due under the decree at the date it 
was given” and not “the amount due under 
the decree at the date when the applica- 
tion for restoration was presented.” This 
ruling is of the year 1925 There is no 
published decision that we know of in 
which a contrary view has been taken. 
The ruling in question therefore was an 
authority for the defendant in depositing 
in court the amount which was equivalent 
to the amount which ex /acie was due on 
the decree on the date when the decree was 
passed. The Small Cause Court Judge in 
entertaining the application under 8. 17 of 
the Provincial Small Cause Courts Act was 
bound by this ruling. Even assuming that 
the case referred to above may at some 
time require consideration we are of opini- 
on that this is a case in which the revisi- 
onal jurisdiction of this court should not 
be exercised in favour of the plain tifi under 
s. 25 of the Act because we think that 
substantial justice has been done We 
accordingly (-iemiss this application with 
costs. 

A. Application dismissed. 

(1) 87 Ind. Oas. 370; 47 A. 623; 23 A. L. J. 296; L. 
R. 6 A. 345 Oiv; A. I. R. 1925 All. 412. 


OUDH CHIEF COURT. 

Criminal Reference No. 59 of 1931. 

December 22, 1931. 

RA2a, j. 

SOHAN LAL—Acoosbd— Applicant 
versus 

DISTRICT BOARD LUCKNOW— 
Complainant— Oppositb P*rtt. 

Criminal Procedure Code {Act V of 1898)^ s, 1S9 A — 
Proceedings for removal of public nuisance— Question 
of title involved— Reliable evidence adduced— Duty to 
stay proceedings. 

Where in a proceeding for removal of a dwelling 
house from, the land in dispute, it appeared that a 
^ueetion ol title waa uxTolrea uaid theve was reliable 
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•▼IdenoA to mpportthe title of the pereen against 
whem the proeeedings were instituted 

ileld, that the proceedings should be stayed under 
6. 139-A, Oriminal Procedure Code, until the matter 
of the existence of the right in question was decided 
hy a competent Civil Court. 

Reference made by the Seesions Judge, 
Lucknow. 

Mr. D, P. Khare, for the Accused 

Dr. J. N, Misra for District Board, 
Lucknow. 

Judsfment — This is a reference unier 
e. 438 of the Code of Oriminal Procedure. 

The dispute in this case relates to csrtaia 
plots of land measuriog 254 sq. ft. at mile 
No. I3 furlonfirV, Lucknow Sultanpur Rial. 
Mr. Sharafat Ullah, First Class Magistrate of 
Lucknow, directed Sohan Lai, on thecoui- 
plaint of the District Board, I.uckuow, to 
remove a dwelling house from the laud in 
dispute, within a month Sohan Lai filed 
an application iu revision against the order 
of the Magistrate in the Oouit of the Ses- 
sions Judge of Lucknow. The learned 
Judge made this reference to this Court for 
proper orders. He was of opinion that the 
learned Magistrate should not have dispos- 
ed of the case himself in face of the fact 
that the question of title was involved, as 
there was 'reliable evidence’ in support of 
Sohan Lai’s title, and that the learned 
Magistrate should have directed the Dis- 
trict Board to get their rights established in 
a competent civil court. 

I have read the detailed and careful order 
of the learned Sessions Judge. I have also 
heard the learned Counsel on both sides. 
In my opinion the learned Judge was per- 
fectly right in making this reference to 
this court. I agree with the learned Judge 
that the trying Magistrate should not have 
disposed of the case himself in face of the 
fact that the question of title was involved 
and there appeared to be 'reliable evidence’ 
in support of S)han Lai’s title within the 
meaning of s. 139-A ,'3) of the Code of 
Oriminal Procedure. The reasons which 
the learned Judge has given in the refer- 
ring order appear tolme to be irrefutable. 
The learned Magistrate should have stayed 
the proceedings until the matter of the 
existence of the right in question was decid- 
ed by a competent Civil Court. I set aside 
the order of the learned Magistrate and 
direct him to proceed according to law. 
The proceedings should be stayed until 
the matter of the existence of the right in 
(j^nestion has been decided by a competent 
civil court. 

A. Refennte aeeeptei 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 984 of 1929. 

January 21, 1932. 

PuLLiN ANB NiAUAT UlLAB, JJ. 
Musammat FATIMA BEQAM and otbbss— 
Dbfsndan rs— A ppellants 
versus 

BANSIDHAR Plaintipp and otbbrs— 
Defendants — Kbspondents. 

Tramfer of Property Act (IV of 188S), t. 91 (t ) — 
Civil Procedure Code (Act V of 1908)^ 0. XXXIV, 
r. 1 — Attaching creditor — Right to redeem — Sale 
under attachment, whether extinguishes such right. 

Where property subject to a mortgage is attached 
by one who {holds a 8imple|monev-decree against the 
mortgagor and the property is sold in pursuance of 
this decree during the pendency of a suit by the 
mortgagee to enforce the mortgage to which the 
attaching decree-holder is not made a party, the 
purchaser under the mortgage-decree is not entitled 
to recover possession from the purchaser under the 
simple money-decree unconditionally but only sub- 
ject to the latter’s right to redeem the mortgage. 

The attaching creditor’s right to redeem is not 
extinguished when a sale in pursuance of the attach- 
ment takes place, Subramanian Chettiar v. Sinnam^ 
mal (l),Veyindramuthu Pillaiv, Maya Nadan (2) 
and Chamiyappa Tharagan v. Ramayyar (3), not 
followed. 

Second Civil Appeal from the decision of 
the District Judge, Aligarh, dated the 23rd 
March, 1929 

Mr. A M. Khwaja, for the Appellants. 

Mr. Panna Lai, for the Respondents. 

Judgement — This second appeal has 
arisen out of a suit brought by the plaint- 
iff respondent for recovery of possession of 
certain properties, specified at the foot of 
the plaint. The first court dismissed the 
suit; but the lower Appellate Court, decreed 
the plaintiff’s claim in full. Some of the 
defendants have appealed to this court. 

The facts of the case are no longer in 
controversy. The property in dispute be- 
longed to one Ohiranji and Musammat 
Dharman, who executed a deed of simple 
mortgage in favour of the plaintiff’s prede* 
oessor-in-interest (hereinafter referred to as 
plaintiff). The defendants-appellants’ pre- 
decessor in-title (hereinafter referred to as 
defendant) held a simple money*deoree 
againt the aforesaid mortgagors and had 
the mortgage property now in suit attach^ 
in execution of their decree shortly before 
the mortgagee instituted his suit for sale on 
foot of his mortgage. The sale in execution 
of the simple money decree in favour of the 
defendants was not made' till after the in- 
stitution of such suit. The holder of the 
simple money- decree himself purchased at 
the auction and obtained possession of the 
property was now in dispute. Subsequently 
a decree for sale was passed in favour of 
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the plaintiff. The mortgaged property 
(the property now in dispute) was sold and 
purchased by the mortgagee himself^ who 
took out formal delivery of possession but 
was opposed in the Revenue Court on apply- 
ing for mutation of names by the defendant, 
who had purchased it in execution of a 
simple money decree. Mutation of names 
was refused to the plaintiff. Accordingly, 
he brought the suit which has given rise to 
this appeal for recovery of possession. 

The only defence, which it is necessary to 
mention for the purpose of this appeal, 
was that the plaintiff is not entitled in any 
case, to an unconditional decree that the 
defendant-appellants are entitled to redeem, 
and that only on their failure to exercise 
such right of redemption should the plaint- 
iff be given a decree for possession. The 
learned District Judge overruled this de 
fence The only question argued in second 
appeal is that the defendant being an at- 
taching creditor had a right to reaeem the 
mortgage in favour of the* plaintiff, that 
the defendant should have been made a 
party to the plaintiff’s suit on foot of the 
mortgage and that he, not having been im- 
pleaded and afforded an opportunity to 
exercisa his right of redemption, is entitled 
to redeeu: now. Subject to the defendant’s 
right of redemption, the plaintiff’s right to 
possession has not been disputed by the 
learned Counsel for the appellant. The 
auction sale at which the defendant pur- 
chased the property in dispute in execution 
of his simple money decree took place 
during the pendency of the plaintiff’s suit 
on foot of his mortgage. Thus the defend- 
ant’s right, under the auction sale was af- 
fected by the rule of Us pendens and was, 
therefore, subject to the plaintiff’s right un- 
der the decree for sale. In this view, the 
plaintiff’s right to possession, subject to 
the defendant’s right to redeem, if he has 
any, cannot be disputed 

The important question for determination 
is whether the defendant has a right of re- 
demption on the facts already stater There 
can be no doubt that, under s. 91 (/), 
Transfer of Property Act, as it stood be- 
fore the amendment of 1929, an attaching 
creditor among others, has a right to re* 
deem the property under attachment. Un- 
der O. XXXIV,V. 1, OivilProcedureOode all 
parsons having a right to redeem should be 
made partus to a suit brought by a mort- 
gagee for sale of the mortgaged property. 
It follows that the defendant bad a right to 
redeem the mortgage in favour of the idaint- 
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iff and that he should have been made a 
party to the plaintiff’s suit on his mortgage. 

The next question is whether the defend- 
ant, not having been made a party, can now 
exercise the right of redemption, which he 
undoubtedly had when the mortgagee’s suit 
was brought The learned District Judge 
has held that an attaching creditor, such 
as the defendant was, has a right to re- 
deem; but such right is extinguished when 
a sale in pursuance of the attachment takes 
place. According to this view, the defend- 
ant lost his right of redemption when he 
purchased the property during the penden- 
cy of the plaintiff’s suit. There can be no 
doubt that this view makes the attaching 
creditor’s right of redemption in a large 
number of cases, liable to be defeated with 
impunity by a mortgagee, because if the 
attaching creditor is not made a party and 
the property is allowed to be sold in execu- 
tion of the simple money decree, the sale 
itself benig pendente lite can give no right 
to the auction purchaser against the auc- 
tion-purchaser in the mortgagee’s suit and 
the right of redemption is ex hypothesi I :st 
in consequence of such auction sale. The 
logical result of the view taken by the 
learned District Judge may be as stated as 
above; but the same view has been taken 
in a Full Bench rase decided by the Madras 
High Court in Subramania Chettiar v. Sin- 
nammal (i), which merely gives effect 
to two earlier caees of that court, namely, 
Veyindramuthu Pillai v, Maya Nadan (2)and 
Chamiyappa Tharagan v. Ramayyar (3), 
On the other hand, a contrary view has 
been taken by this court in Ghulam Husain 
V. Dina Nath (1) and Ram Prasad v BhU 
kari Das (5). Both these cases appear to 
be on all fours with the present one, though 
the head-note of the 2nd case is misleading 
and shows that the sale in execution of 
the simple money decree had taken place 
before the institution of the mortgage suit. 
This, however, is not correct, and as would 
appear from the body of the judgment 
such sale was held during the pendency of 
the inortgage suit. In both of these cases 
the right of the attaching creditor to re- 
deem the mortgage was deemed subsisting 
after the sale in execution of the simple 
money decree and when there was a con- 

(1) 127 Ind. Oas. 624; 53 M. 881; ('1930) MW N 
798; 32 L. W. 395; A. I. R. 1030 Mad. 801; 59 M. L. 
J. 634; Ind. Rul. (1930) Mad. 1008 (P. B.). 

( 2 ) 58 Ind. Oas. 501; 43 M. 696; (1920) M W N 

299; 39M. L. J.456; 28M. L. T. 312. ^ * 

(3) 62 Ind. Gas. 121; 44 M. 232; A. I. R. 1921 Mad 
10 40 M. L. J. 65; (1921) M. W. N. 53. 

(4) 23 A. 467; A. W. N. (mi) 143. 

(5) 26 A. 464; A. W. N. (1904) 108, 
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flict between the anotion* purchaser in the 
mortgage suit and the auction' purchaser in 
execution of the simple money decree, both 
claiming the right to poeseEsioD of the prop- 
erty. It was clearly held that the auction-pur- 
chaser in execution of the simple money- 
decree could redeem. The ratio decidendi 
adopted in both of them is well stated in 
Ram Prasad y, Bhikari Das (5) in the 
following dictum:— 

“The respondents (auction-purohasere in the simple 
money decree) are entitled to redeem. But they are 
not entitled to anything further by reason of 
the fact that the plaintiff in that suit 
emitted to^ implead them as defendants. The 
omiaaion to implead them can neither improve their 
position nor the reverse. The plaintiff-appellant, who 
purchased the property at a court sale, in a suit in 
which the mortgagee, Nath Mai, was the plaintiff and 
the mortgagor was the defendant, purchased the 
proprty, that is, whatever rights the mortgagor and 
mortgagee then possessed, subject to the infirmity 
that the present respondents had not been impleaded, 
and consequently he must suffer by reason of the 
neglect of the plaintiff to implead the respondents. 
He did mot get a clear title to the property, but hs 
got all the title which Nath Mai and the mortgagor 
could give, and that was a title subject to the equity 
which the respondents had of redeeming Nath Mai's 
mortgage and preserving the property for themselves. 
That right will still be secured to them." 

The case of Ghulam Husain v. Dina 
Nath (4) was followed in V enkataseetha^ 
ramayya v. Venkataramayya (6X which 
was disapproved iu Parameswara Aiyar v. 
Land Acquisition Collector^ Palghat (7). To 
that extent there is differeoos of opinion 
among the learned Judges of the Madras 
High Oourt on this point. We are bound to 
follow the rulings of this Oourt which 
were not referred to before the learned Dis- 
trict Judge, otherwise we have no doubt his 
decision would have been different. 

The result is that the plaintiff -respondent 
is entitled to possession of the property in 
dispute as against the defendant-appell- 
ants This right, however, is so far qualifi- 
ed that the defendants are entitled to be 
placed in the position they would have been 
in if they had been impleaded by the 
plaintiff in the mortgage suit that is, 
they would have had a right to redeem 
within the period of six months fixed by 
the preliminary decree. The proper order 
in this case, therefore, is that the defend- 
ants should be given the opportunity to 
redeem the mortgage within six months 
from the date on which the court of first 
instance will declare the amount due to the 
plaintiff on bis mortgage, which the defend- 


(6) 15 Ind. Oas. 334; 17 M. 41S. , 

(7) 49 Ind. Oas. 659; 42 M. 23l at p. 232; 36 M. L. J 
95. 
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ants must pay if they desire to redeem* 
and if they fail to redeem within such time’ 
the plaintiff shall be entitled to recover 
possession of the property in dispute. If 
they redeem within that period, the plaint- 
iff's suit shall stii d dismisfed. Accord- 
ingly, we allow this appeal, set aside the 
decree of the lov^cr Appellate Court and also 
that of thee: I xt of first instance, which 
dismissed the plaintiff's suit in toto^ and 
pafs a decree in favour of the plaintiff- 
respondent in the above terms Our decree 
should be considered to be a preliminary 
decree. We remand the case to the 'court 
of first instance to ascertain and declare 
the amount payable by the defendants 
for redemption of the mortgage in ques- 
tion and to pass a final decree dismiasing 
or decreeing the plaintiff's suit according 
as the defendants redeem or fail to redeem 
by payment of the amount declared 
by the court within the period of 
six months, as already stated. The costs 
here and hitherto incurred by the parties 
shall abide the result to be embodied in the 
final decree which the court of first instance 
will eventually pass 
A. Case remanded 


PATNA HIGH COURTk 

Oriminal Revisions Nos. 275 and 276 of 1931. 
August 12, 1931. 

Mohammad No:b, J. 

Mahanth RAQHUNA TH PURI and othkss 
— Pbtitionbss 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act V of 1898)^ w. fOi, 
20l, ItSO— Order calling for charge-eheet, effect of 
— Enquiry under $. SOS'-- Power to arrest without 
warrant, if affected-- Quashing of criminal proceed^ 
ings— Power of H igh Court. 

An order calling for a charge-sheet on a report 
under s. 202, Criminal Procedure Code, when the 
Police drow-up a First Information Report is an order 
under s. 204, Oriminal Procedure Code, and in prac- 
tice an order for issue of process. Isaf Nasya v. 
Emperor (1), Emperor v. Haji Nur Muhammad (2) and 
Ulfat Khan v. Emj^ror (4), referred to. Rampabittar 
Singh v. Kasim AH Khan (3), dissented from. [p. 
847, col. 2.] 

If an enquiry under s. 202 is held by a Magistrate 
or a Police Officer his power to arrest without a 
warrant remains intact. King^Emperor v. Bhola 
Bhagat (5). relied on. [p. 848. col. 1.] 

Ordinarily if a Magistrate has ordered an accused 
person to be tried, the trial must proceed. But when 
the High Oourt is satisfied that an accused is being 
prosecuted without there being any material before 
the Magistrate for his prosecution, it will interfere to 
su ] patent injustice oallingfor a prompt xedxtei. 
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Jagat Chandra Uaewmiar r. Quttn-Bmprtt* (6), tol* 
lowod. 848, cols. 1 A 2.] 

[SignmosBoe and nstnra of cbarge>shoet disoossed.] 

Application against an order of the Ses- 
sion Judge, Gaya, dated the 8th June, 
1931, dismissing an application against 
the order of the Sub-Divisionsl Magistrate, 
Nawadab, dated the 3rd May, 1931. 

Sir Ali Imam, Messrs. Manohar Lall, 
N. K. Prasad JI and Chowdhury M. Pra- 
sad, for the Petitioner. 

Sir Sultan Ahmad, Government- Advo- 
cate, for the Crown. 

Judflrment —These cases along with Cri- 
minal Revisions Nos. 331 and 332 and 
Criminal Miscellaneous Case No. 36 of 1931 
arise out of a dispute which has cropped 
up about the succession andpossession of 
certain MafA called Mudra situated witlii-i 
theGobindpur PoliceStation of the Nawadth 
Sub-Division in the District of Gaya and 
the properties appertaining to it lying in 
Gaya and Monghyr. The admitted Ma- 
hanth of the Math was one Tokhnarain Puri 
who died on the 12th of August, 1930. The 
rival claimants to the gaddi are Premnarain 
Puri on the one hand and Raghunath Puri 
on the other. 

The case of Premnarain Puri is that on 
the death of Tokhnarain Puri he was 
formally installed as a Mahanth of the 
Mudra Math, which has also a branch at 
Dhondha, with the full approval and help 
of the Mahanth of Budhauli Ramdhan Puri. 
Sometime in March, 1931, be fell ill and 
went lor treatment to Gaya. Daring his 
absence Raghunath Puri, who was only his 
servant, surreptitiously obtained possession 
of the key of the treasury and proclaimed 
himself Mahanth of the Math and, since 
then, has been adopting various illegal 
methods to dispossess him (Premnarain 
Puri) from the Mahant ship of the Math 
and the properties appertaining to it which 
are admittedly very valuable and are said 
to consist besides moveables landed pro 
perties yielding an income of Re. 60 000 
per annum The case of Raghunath Puri 
on the other hand is that he is the real 
Mahanth who succeeded Tokhnarain Puri 
and that Premnarain Puri was his servant 
who fraudulently got his name entered in 
the Oolleotorat^ register and has been pos- 
ing himself as a Mahanth. In short each 
of the two rival claimants asserts himself 
to be the real Mahanth and calls bis ad- 
versary a disloyal and dishonest servant 
who has raised standard of revolt against 
his master. Each claims to have obtained 


peaceful possession of the properties and 
charges the other with attempts to dis- 
posees him 

The litigation started with a petition 
sent by Premnarain sometime about the 
8th of March, I9dl, to the Superintendent 
of Police, Gaya, who deputed some con- 
stables to the Mudra Math, and a Police en- 
quiry held in consequence of this petition 
led to the institution at Nawadah of a case 
under s. 107 of the Code of (Criminal Pro- 
cedure against Raghunath Puri and others 
in which Mahanth Ramdhan Puri and his 
manager Dhaneshwar Prasad have also been 
impleaded as being real persons at the 
bottom of the trouble and as 
helpers and abettors of Raghunath Puri. 
It is said by the Police that when Pre- 
mnarain Puri was installed as a Mahanth 
he promised to make over the uetsh 
jf the treasury to Ramdhan Puri. Pre- 
mnarain backed out of his promise and, 
therefore, Mahanth Ramdhan Puri has be- 
come his enemy and has set up Raghunath 
Puri as a rival claimant to the gaddi of 
of Mudra Math and has been helping in 
dispossessing Premnarain Puri. The case 
under s. 107 of the Code of Criminal Pro- 
cedure pending before the Sub-Divisional 
Officer of Nawadah is the subject matter 
of Criminal Revisions Nos. 33 1 and 332 of 
1931. In the meantime some associates and 
partisans of Raghunath Puri are alleged 
to have committed criminal trespass into a 
house at Nawadah appertaining to the Mudra 
Math. They have been prosecuted under 
B. 455 of the Indian Penal Code and this 
case is also pending before the Sub-Divi- 
sional Officer of Nawadah and an application 
to this court for its transfer from the dis- 
trict is the subject-matter of Criminal 
Miscellaneous Case No. 36 of 1931. There 
was another case under s. 144 of the Code 
of Criminal Procedure in respect of a 
village called Sukho Deora appertaining 
to the same Math. One Maulvi Malik 
Mokhtar Ahmad claimed to have taken a 
lease of this village from Premnarain Pari 
and alleged disturbance by Raghunath 
Puri. The 8 ib-Divisional Officer of Nawa- 
dah by an order passed under s. 144, Orim- 
nal Procedure Code (which was made 
absolute on the 27th of May, 1931,) directed 
the men of Raghunath Puri to vacate the 
kutchery of the village. Since then pro- 
ceedings under s. 107 Criminal Procedure 
Code have been started against the parties. 

1 now come to the facts of the present case. 

Od the 14th of March, 1931, one Raradeo 
Singh, a servant of Premnarain Puri, hied a 
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petition of cotoplaint before the Sub Divi- 
sional OflScer of Nawadah and, on this com- 
plaint and on the report of the Police on 
that complaint the petitioners Raghunath 
Puri and others(iiicluding RamdhanPuri and 
his manager Dbaneshwar Prasad) have been 
placed upon their trial. In these cases this 
court is asked to quash the proceedings of 
the prosecution. It is necessary that 1 
should deal with the facts of this complaint 
and the various steps taken by the learned 
Sub Divisional Officer rather in detail. The 
petition of complaint is in Hindi, It is 
against five persons only, namely, Raghu- 
nath Puri, Ramdheri Singh, Baijnath Puri, 
Rajkumar Singh and Shankar Kahar, 
inhabitants of Mama Mudra, Thana 
Gobindpur. The date of the occurrence is 
mentioned as the 14th of March, 1931, the 
very date on which the petition was filed. 
It said that the complainant was a servant 
of Premnarain Puri who being indisposed 
had gone to Qaya, for treatment. In his 
absence the accused were causing undue 
interference in the Mudra math for which 
proceedings had separately been taken. 
Then it said that the complainant went to 
Mudra under the orders of his master. 
Seeing him, Raghunath Puri became very 
much annoyed and directed his servants to 
shoot him, on which the other accused 
persons chased the complainant. The 
complainant thereupon went to the Police 
who were deputed there but they did not 
give him any help. The accused persons 
threatened the complainant. There is not 
one word in this petition which refers to 
any criminal offence having been committed 
by anybody except the five persons named 
in it and that also on the 14th of March 
when there was a criminal intimidation and 
assault by chasing the complainant. There' 
is nothing in this petition about criminal 
trespass or conspiracy. The names of 
Mahanth Ramdhan Puri and his manager 
Dhaneehwar Prasad are not even suggested. 
However the Sub Divisional OflScer exa- 
mined the complainant on oath and in this 
examination the following are the only 
passages suggesting the commission of any 
criminal offence: 

(1) “During liis (Premnarain Puri’t) absence 
Raghunath Puri entered into a conspiracy with the 
tenants and made preparations to dispossess Prem* 
narain Puri. 

(2) Raghunath Puri and others occupied the math 
at Mudra by force during the absence of Premnarain 
Puri. 

(3) He (Raghunath Puri) and his colleagues are 
now changing the rent receipts granted to tenants by 
Mahanth Premnarain. 

(4) They (presumably referring to Ra^hunatk Puri 


and hie colleagues not named) have also removed 
certain articles from the math. They have broke 
open one room by forcing the lock. 

(5) They (perhaps again referring to Raghunath 
Puri and his men) have taken the key of the treasury 
in their possession. 

(6) The story of intimidation and chase mentioned 
in the written complaint. 

The learned Sub-Divieional Officer 
referred the complaint to the Police for 
inveatigatipn. The Police treated the 
complaint as a first information, filled up 
the required forms, and investigated the 
case presumably under Ohap. XlV of the 
Oode of Oriminal Procedure and submitted 
a report in the prescribed form declaring 
the case to be false. The Police found that 
what really happened was that the com- 
plainant with a few companions of his went 
on a taxi car to Mudra and wanted to enter 
the math. The gate-keepers did not allow 
them to enter and there was some alterca- 
tion. The complainant magnified this into 
an occurrence. The Police further stated 
that as the two parties Premnarain and 
Raghunath were fighting over the posees- 
sion of the math^ cises of this nature were 
likely to happen often. It is to be noted 
that the officer in charge of the Police 
Station investigated the case under the 
supervision of the Divisional Inspector and 
the Deputy Superintendent of Police and 
the final report was submitted under the 
orders of the Superintendent of Police. In 
the meantime on the 3 1st of March the 
complainant had filed a petition expressing 
his suspicion against the Police because the 
accused were helped by the Mahanth of 
Budbauli, and the latter and his men were 
fabricating f alee documents and changing 
receipts of the tenants. This was for the 
first time that the name of the Mahanth of 
Budbauli came in the proceedings. When 
the Police report came the learned Magis- 
trate was not satisfied with it and on the 
lOth of April, 1931 wrote a note on the report 
and ordered a fresh enquiry. It will be 
desirable to mention that the Police 
confined their investigation to the 
occurrence alleged to have taken place on 
the 14th of March 1931. They were 
apparently not wrong. First of all the 
petition of complaint, as I have already 
stated, made absolutely no mention of any 
criminal offence having been committed by 
anybody prior to the date of 
occurrence (14th March, lv3l). Se- 
condly even in the statement on oath of the 
compi'iiDant the basis of the complaint is 
the occurrence of the 14th of March. The 
series of incidents mentioned do not appear 
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to be the basis of the complaint, beoaase it 
was too indefinite and except Raghunath 
Pari nobody was mentioned in connection 
with them. Facts were not mentioned to 
enable the Magistrate to take steps on them. 
The complaint is defined in s. 4 (h) of 
the Criminal Procedure Code, “Com- 
plaint” means the allegation made orally or 
in writing to a Magistrate with a view to 
his taking action und^er this Code that some 
persons whether known or unknown have 
committed an offence etc etc. The written 
petition filed made absolutely no mention of 
anything else than the occurrence of the 
14th of March and it is very difficult to 
construe the statements on oath as if they 
were made with a view to the Magistrate’s 
taking action on them The learned Ses* 
sions Judge when he was asked to refer the 
matter to this court for the quashing of 
proceedings was of opinion that the allega- 
tion of other incidents besides that of the 
occurrence of the 14ih of March was not a 
complaint and I agree with him On 
reading the complaint and even the state- 
ment on oath, the Police Sub Inspector, 
whose investigation was euperviied by the 
Inspector of Police and the Deputy Sup- 
erintendent of Police, was not wrong in 
concluding that ths complaint referred to 
the incident of the I4th of March only, I 
have said that the learned Magistrate wrote 
a note on the final report of the Police. 
This note requires rather a detailed ex- 
amination as its language and observations 
have been subjected toa severe attack ny 
S.r Alilmam who hasaopeared on behalf of 
two of the petitioners. 

The learned Magis '.rate remarked; 

"that the investigation was not properly made, that 
it was a matter of common knowledge of everyone 
who was in touch with the administration of criminal 
justice in this country that complaints were usually 
exaggerated before they reached the Police or the, 
court.” 

He then analysed the complaint into the 
following elements: (1) that Premnarain Puri 
is the Mahant of Mudra; (2) that Raghunath 
Puri bis manager committed the theft of 
key of the Mudra treasnry ; (^)that Raghunath 
Puri and others conspired to oust Prem- 
narain from his possession over the Mudra 
math and its properties; (4) that Raghnnath 
Puri occupied the^math at Mudra and declar- 
ed himself to be the Mahant; (5) that he 
committed the offence of house trespass 
after h%ving made preparations to cause 
bun; that be and others made preparations 
to oostiuct the lawful entry of Mahant 
Premnarain in the math and (6) that on a 


certain date Ramdeo Singh, who entered the 
math on behalf of Premnarain Puri, 
was intimidated and chased away. He then 
found fault with the Police for their having 
confined themselves to No. 6 only and not 
arriving at any finding on the other points. 
He then said:— 

“The enquiry should be completed as early as 
possible and report should be submitted to me within 
a week. The atmosphere is surcharged with dangerous 
possibilities and still the Police are taking months in 
the submission of their report/* 

This criticism of the Police was in my 
opinion unjustified. The investigation was 
ordered on the Uthof March and the Police 
report which is dated the find April, 1931, was 
submitted to the Sub-Divisional Officer by 
the Inspector on the 6th of April. In my 
opinion the investigation, which was super- 
vised by the Divisional Inspector and the 
Deputy Superintendent of Police, did not 
take such an unusually long time as the 
learned Magistrate seems to think The 
Magistrate further said.- — 

“1 am sending a copy of my remarks to the biip- 
erintendent of Police and the District Magistrate for 
information. 1 would also request the Superinten- 
dent of Policeto supervise the case personally if he can 
find time to do so.Tho matter is indee<i veryserious.tho 
property involved being worth lakhs ami lakhs It 
would bo a fit case in which the highest Police Ofliccr 
in the district may watch the proceedings himself.’’ 

Bir Ali IcQuin coDtenas that m this note 
there are matter^ which were neither in 
the written comphint nor in the statement 
on oath nor in the Police report, and that 
the Magistrete introduced facts from his 
extrajudicial knowledge and that by 
unduly criiicidng the Police and showing 
some warmth in the language, the learned 
Magistrate practically hinted what the Police 
was to do in the matter. 

There is no doubt that thi^ note c mtains 
matters which are not to be found in the 
records of the present case The learned 
Magistrate had before him the written com- 
plaint of Kamd .o Singh, his statement on 
oath, his petition of protest and the Police 
report declaring the incident of the Hthof 
March to be false. The learned Magistrate 
analysed the “complaint filed'*, if he meant 
by the’complaint filed* the written complaint, 
then it contained nothing except the incident 
of the i4th of March, 1931. But if he meant 
the statement on oath, even then there are 
certain matters in the note which are not to 
be found in that slatemen* ; and in my 
opiiion the learned Magistrate could with 
advantage have avoided the little warmth 
which he has shown in his note and which 
has created apprehension in the mind of 
the accused. At the same time in fairness to 
the learned Magistrate 1 must say that be 
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did not introduce any extra-judicial infor- 
mation, It will be re- called that when 
Premnarain Puri eeot a petition to the 
Superintendent of Police, an enquiry was 
held and a report under a. 107, Oriminal 
Procedure Oode was eubmitted. That case 
was pending before the learned Sub-Divi- 
sional Magistrate and the facte contained in 
his note of the lUth eeem to have been 
taken some from the report, some from the 
arguments in that case which was partly 
heard and discussed on the 25tb 
of March 1931 and some from another crimi- 
nal case which was being heard. In my 
opinion the learned Magistrate somewhat 
confused the facts which came to his know- 
ledge in s. 107 case and in another oriminal 
case with the facts of the present complaint 
and much cannot be made of this. 


Though the learned Magistrate ordered 
a further'enquiry (as he says) into the com- 
plaint, in fact he ordered inquiries about in- 
cidents which though not the basis of the 
complaint were mentioned by the complain- 
ant leading to the occurrence of the i4th of 
March, 1931. The Police made further in- 
vestigation and submitted a supplementary 
report on which the learned Magistrate 
on the 14th of May ordered the submission 
of charge-sheets against Raghunath Puri, 
Ramdhari Singh, Baijnath Puri, Rajkumar 
Singh and Shankar Kahar under s. 452, 
Indian Penal Oode and under s. 452—114 
against Dhaneehwar Prasad, Later on he 
ordered submission of charge-sheet against 
Mahanth Ramdhan Puri of Budbauli 
also under B. 452 — 109, Indian: Penal Oode. 
In these cases this court is asked to set 
aside this order of calling of charge sheets 
and to quash the entire prcceedings. Ap- 
plcations to the Sessions Judge to refer 
the case to this court were refused. 

It is contended that as there was a com- 


plaint the learned Magistrate had no power 
to order the submission of charge sheet 
and ought to have disposed of it under 
B. 203 and s. 204 of the Code of Oriminal 
Procedure. Reliance has been placed upon 
the cases of leaf Natya v. Emperor (1), 
Emperor V. Ha ji Nur Muhammad (2) and 
the observations of Jwala Prasad, J, in 
the cases of 67 Ind. Oas. 499 Rampahittar 
Singh v. Kasim Ali Khan (3) and 108 Ind. Cap, 
333 Ulfat K han v. Emperor(4) In my opinion 
(1) 102 Ind. Oas. 545; 54 O.-’tOS; 28 Cr.L. J. 577- 8 
A, I. Or. R. 238; A. 1. R. 1928 Cal 24. 


(2) 117 Ind. Cas. 329; 53 B. 339; 31 Bom. L R 84- 
A.I.R. 1929 Bom. 72; 30 Or. L. J. 781. 


(3) 67 Ind. Cas. 499; 23 Or. L. J.403. 

(4) 108 Ind. Oas. 333; 29 Or. L. J. jf74;A. 1. R. 1928 
Pat. 359; 10 A. I. Or. R. 31. 


except lor the observation in Rampdbittar't 
case (4) none of the oases is an authority to 
show that the Magistrate in the case 
was not empowered to order a charge-sheet. 

First of all there is no provision for a 
charge sheet in the Oriminal Procedure 
Oode. Charge sheet is a form provided 
under Departmental rules of the Govern- 
ment presumably under s. 173 (1) (a) of 
the Oriminal Procedure Oode. That 
section requires the Police to submit to a 
Magistrate empowered to take cogniz- 
ance of an offence on a Police report — 
meaning a Magistrate empowered under 
s IfO (6) — a report in the form prescribed 
by the Local Government. The Govern- 
ment have, as it appears, prescribed two 
forms. One is called charge-sheet to be 
used when the accused is sent up for 
trial and the other is called “Final report" 
which is used when the accused is not sent 
up for trial. When such a report is receiv- 
ed by the Magistrate empowered under s. 
19^(5) he takes cognizance of the offence 
under that section. Even if the accused is 
not sent up i. e., not a charge-sheet but a 
final report is sent, the Magistrate when he 
applies his mind to that report takes 
cognizance of the offence and if he wants 
to place the accused on trial he can issue 
his process. This he can only do under 
s. 204 of the Oriminal Procedure Oode. 
Section 204 does not apply only when 
cognizance is taken on a complaint but also 
when cognizance is taken on a Police report. 
This is the first section of Ohap. XVII, 
headed “Of the commencement of proceed- 
ings beforeMagistrstes.’’ AlMagistrate empo- 
wered under s. j 90 (a) and (b) can issue 
his process for compelling the appearance 
of the accused on the perusal of the Police 
report submitted to him under s. l7S, 
Oriminal Procedure Oode declaring the 
case to be false. He can also do the same 
on perusal of Police report submitted to 
him after an enquiry under s. 202 on case 
of a complaint. In both the cases he will be 
acting under s, 204, the only section authori- 
sing the Magistrate in any case to proceed 
against the accused. In one case, if the 
report is under s. i73, he will be disposing 
of that report; and in the other case if there 
is a complaint he will be disposing of the 
complaint. 

Now an order for submission of a charge- 
sheet may be aa executive order or a 
judicial order. In the former category is 
the order which is sometimes passed by 
superior Police OfiSoere and sometimes by 
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Magutratesto their aabordiaates engaged 
in the investigation and before the final 
report is submitted under 8. 173. It is an 
executive direction of an Officer to hie 
subordinate whether or not the accused 
should be sent up lor trial. If the order 
is for submission of a charge-sheet it only 
means that superior officers direct the 
subordinate Police Officers to send the 
case for trial. 

In the second category is the order which 
is passed by the Magistrate empowered 
und^er s 190 (b) when disposing of a Police 
report under e. 173, Criminal Procedure 
Code. In my opinion it is an order under 
8. 20i, Criminal Procedure Oode. It is noth- 
ing but a short way of saying: 

“I give you warrant to arrest the aocosed, send 
them up either in oostody or on bail according to the 
nature of the offence." 

It is a mode of issuing process for com- 
pelling the attendance of the accused which 
has come into practical use. 

In this case there was a complaint sent 
to the Police for enquiry under B, 202. The 
Police had drawn up a First < Information on 
that complaint and submitted a report in the 
prescribed form. It is immaterial whether 
we hold this to be a report under s. 2C2 or 
B 173, Oriminal Procedure Oode. The 
Magistrate wno had taken cogoizanoe of 
the complaint was also empowered to take 
cognizance under s 190 (b) He was em- 
powered to order further enquiry. When the 
supplementary report came he had again 
full power to act under s. 204, no matter whe- 
ther the report was under s. 202 ore. 173. The 
order for a charge-sheet was practically a 
warrant under e. 204. If there was any 
technical irregularity it was rectified by the 
issue of warrants against the accused on the 
9th of June, 1931. In the Oalcutta case referr- 
ed to above the District Magistrate took cog- 
nizance of the case on a complaint and or- 
dered the Police to send up a charge-sheet 
to another Magistrate (Sub- Divisional Ma- 
gistrate) if the case was found to be prov- 
ed. The Police found the case proved and 
submitted the charge-sheet to the 8ub- 
Divisional Magistrate of Nilphamari. The 
result was that the complaint before the 
District Magistrate remained undisposed of, 
and the District Magistrate who was under 
the law bound* to dispose it of eitW 
under s. 2C3 or s. 204 was deprived of the 
opportunity to do so. The High Oourt 
directed the District Magistrate to dis- 



bay case. There also the Police of their 
own acc >rd submitted a charge sheet which 
was placed before aMagistrate other than the 
one who had taken cognizance of the offence 
on a complaint and the former held that the 
accused were not properly before him and 
discharged them. This order was upheld 
by the High Oourt. In these two cases the 
Police submitted a charge-sheet on their 
own accord without having been directed 
to do so by the Magistrate before whom the 
complaint was pending. In the present 
case it hsis been ordered by the Magistrate 
before whom the complaint was made and 
who had ordered the enquiry. The observa- 
tion of Jwala Prasad, J., in Rampabitar 
Singh v. Katim AH Khan (4) looks rather 
supporting the view urged by the learned 
Advocate for the petitioners (Mr. Manohar 
Lai) that the Magistrate had no power to 
order a charge-sheet. But a careful read- 
ing of the judgment will show that his 
Lordship’s decision was not so much based 
upon the powers of the Magistrate to order 
a charge-sheet as upon the facts and circum- 
stances of that case. There, after an en- 
Quiry tho Police reported the o&se to be 
false. The Magistrate ordered a charge- 
sheet. Then his Lordship observed that 
the basis of the Magistrate’s order was the 
Police report which did not justify him in 
calling for a charge-sheet. No doubt hu 
Lordship observed that no order for sub- 
mitting a charge-sheet could be made by the 
Magistrate. The Magistrate could only pass 
an order under s. 203 or s. 204 of the Oode 
of Oriminal Procedure, and, therefore, the 
order of the Magistrate was ultra vires. It 
is respectfully submitted that an order 
calling for a charge-sheet on a report under 
B. 202 when the Police drew up a First In- 
formation Report is an order under s. 204, 
Oriminal Procedure Oode and in practice is 
an order for issue of prooess.jlf the Magistrate 
on a perusal ol the Police report submitted 
under s. 202, Oriminal Procedure Oode, or- 
ders the issue of a warrant of arrest for the 
production of the accused I fail to under- 
stand why he cannot achieve the same ob- 
ject by ordering the Police to send up the 
accused for trial. Then this judgment of 
Jwala Prasad, J , was prior to the Amend- 
ment of the Oriminal Procedure Oode. The 
new B. 190 (6) has been so amended as to 
authorize a Magistrate to take cognizance of 
offence on any Police report. Report of the 
Police after an enquiry under s. 202 of the 
Code of Oriminal Procedure is after all a 
Police report and comes within s. 190 (o). 
If the Magistrate is applying^ his miud to 
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a report eubmitted by the Police after an 
enquiry under s. ^02, 1 think he is at one 
and the same time applying his mind to the 
facts of the complaint as well as to the facte 
disclosed in the report. Then again I eee 
absolutely no reason why the Police when 
they got the complaint could not treat the 
complaint as information and act upon it 
Independently of the Magiateiial ordeis. A 
written complaint signed by the complain- 
ant supported by a statement on oath made 
before a Magistrate is before the Police. 
Wbycan they not treat it ssaFirst Informa- 
tion of a cognizable cfience? Supposing for 
instance a Magistrate receives a complaint 
of an offence of murder. He eends it to the 
Police for inveetigation. Can it be sudthatif 
the Police are satisfied that a man has com- 
mitted murder they are not entitled to ar- 
rest him or to send him to the Magistrate? 
Section 202 (2) eays; 

“If an enquiry or investigation under this section is 
made by a person not being a Magistrate or a Police 
Officer, such person shall exercise all the powers [con- 
ferred by this Code on an Officer in charge of a Police 
fitation, except that he shall net have power to arrest 
without warrant.” 

This clearly indicates that if the enquiry 
is held by a Magistrate or a Police OflBcer 
hie power to arrest without a warrant re- 
mains intact. I respectfully agree with the 
view expressed by Mullick, J., in the case 
of Emperor v. Bhola Bhagat (5). In 
my opinion because a complaint his been 
sent to a Police Officer to investigate a case 
it does not deprive the Police of their rights 
to investigate a cognizable offence inde- 
pendent of the complaint. Nor do I thick 
that if a Magistrate has taken cognizance of 
an offence on a complaint he is deprived of 
his power of taking cognizance of connect- 
ed offences on a Police report The cnly 
thing which the law requires is a final dis- 
posal of the complaint lodged before a Ma- 
gistrate; and this has been done in this case. 
As the learned Magistrate was empowered 
to take cognizance both on a complaint and 
on a Police report and the complaint was 
pending before him, I am not prepared to 
set eside hie order on this ground. It is not 
necessary that the Magistrate should always 
record under what provisions of law he was 
proceeding 

Now 1 take up the question whether the 
learned Magistrate had any material for 
the issue of a process. Ordinarily if the 
Magistrate has ordered an accused to be 
tried, the trial must proceed. But when 
this court is satisfied that an accused is 

(5) 72 Ind Cas. 375; 2 Pat 379; 4 P. L. T. 521; 24 
Or. L. J. 375; 1 Pat.L. R. 248 Or.; A. I. R. 1923 Pat. 
547, 


being prosecuted without there being any 
material before the Migistrate for his pro- 
secution, it will be abdicating its function 
if it did not interfere to stop patent in- 
justice calling for a prompt redress, see 
Jagat Chandra Mazumdarv, Queen- Empress 
(6). I wish to examine the case of each of 
the petitioners separately. 

Mohantb RiMnHAN Puri op 
Budhauli. 

I will confine myself to the maleiials 
which were legally before the Magistrate. 
They were five in number, (1) the written 
complaint of Ramdeo Singh; (2) hie state- 
ment on oath before the Magistrate; (3) 
the petition of protest by the complainant; 
(4) the first Police report and (5) the 
supplementary Police report. In the first 
three there is absolutely no mention of 
Mahanth Ramdhan Puri, not even an in- 
sinuation against him. In the fourth the 
only allegation against him is that be 
is a helper of Raghunath Puri and he end 
his men are trying to change the receipts 
It disclcses an offence of fabricating false 
evidence. This statement was not suppoited 
by oath and at any rate has no connection 
with abetment of house trespass and the 
material placed before the court is so me- 
agre and so indefinite that no action can 
be taken upon it. Then last is the supple- 
mentary Police report. In this the see 
usations against the Mahanth of Budhavli 
are the following : 

(1) that at his suggestion the manager 
Raghunath Puri was sent to Qaya frem 
the Mudra Math through the accused Ram- 
dhari Singh, Pr€mnarain Puri made over 
to him the key of bis cash box and made 
over to him the charge of domestic affairs 
etc.; 

(2) It was decided at the instance of the 
Budhauli Mahanth to take Premanarain 
Puri to succeed him (Tokhnarain Puri). This 
being done the Budhauli Mahanth wanted 
certain concession from Premanarain Puri, 
one of which was that the treasure left 
behind by Ma/ianfA Tokhnarain Puri should 
be made over to him etc , etc., etc After 
Premanarain Puri went back on his pro- 
mise to deliver the treasure of Budhauli 
Mahanth, ill-feeling arose between them 
but the latter did not give vent to his feel- 
ing and continued to be on friendly terms 
with the former although he cherished 
hatred for him and bad been apparently 
on the look cut to avenge himself upon 
him as best as he could. This hardly dis- 
closes commission of any offence. However 

(6) 26 0. 786. 
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objectionable the conduct of the Mahanth 
of Budhauli might have been— an attempt 
to make piofit in the bargain and to 
get angry and vindictive when that at* 
tempt fails may be bad — but we are not 
moral preceptors. It is possible that this 
ill-feeling might have induced the Mahanth 
of Budhauli to give his help to Raghunath 
Puri, but every help to Raghunath Puri 
is not necessarily an offence; 

(3) That a case under s, 452, Indian Penal 
Oode was instituted against Premnarain 
Puri by one Paro Dhanuk of Budhauli, a 
domestic servant of the Mahanth of Bud- 
hauli. The case was found to be false. 
There seems to be an insinuation 
though not an assertion that the Mahanth 
of Budhauli was an abettor in the institu- 
tion of this false case. 

These can hardly be sufficient to plcu:e 
him upon his trial for abetment of an offence 
of house trespass in the Math at Mudra. 
The learned Sessions Judge in his order 
refusing a reference to this case has said 
that there are insinuations against the 
Mahanth of Budhauli. In my opinion no 
man should be placed upon his trial unless 
there is a definite assertion of facts against 
him which if believed, may lead to con- 
viction. Even if every word said against 
Ramdhan Puri is true, it will be impos- 
sible to convict him of abetment of bouse 
trespass. 

Dhanbsbwab Pbabad. 

The only allegation against him is that 
he was present when Raghunath Puri took 
chaddar (a ceremony of assumption of 
Mahantship). First of all a ceremony of 
assumption of Mahantship by itself is not 
an offence. Then it is not clear where it 
was performed. Raghunath Puri was liv- 
ing in the Math and in the petition of 
complaint he is described as a resident of 
Mudra. If one day he declared himself 
as the Mahanth or a rival of his master 
and Dhaneshwar was present at the occa- 
sion or even helped him in doing so, I 
do not think this can be said to constitute 
an offence under B 452 — 1 14, Indian Penal 
Oode. It is to be noticed that the Police 
suggested the prosecution of Ramdhan Puri 
and Dhaneshwar Prasad under s. 120 B, 
Indian Penal Oode and they did not men- 
tion a word about their having abetted the 
offence of criminal trespass. The learned 
Magistrate was also fer some time 
of the same view. The various con- 
flicting orders which 1 find on pages 1 
and 2 of the supplementary report at the 
end of it changed one after the other show 


the difficulties the learned Magistrate felt 
in ordering the prosecution of these two 
men and in my opinion his earlier doubts 
were well-founded. 01 w 

RiMDHAbi Singh, Baijnath Pdbi, Rajkouab 
Sjngh and Sbankab Eabab. 

Excepting in the petition of complaint 
and in the statement on oath I do not 
find their names mentioned anywhere in 
connection with any offence. In these 
they have been accused for the alleged 
occurrence of the 14th of March m.3i which 
was found by the Police to be false a 
finding which seems to have been accepted 
by the Magistrate. I fail to understand 
on what materials he has proceeded against 
them under s. 452, Indian Penal Code 
Raqhonath Pobi. 

There are allegations against him in the 
complaint, in the statement on oath and in 
the supplementary Police report which dis- 
close the commission of some offence of 
house trespass by him. In my opinion bis 
prosecution should stand. Mr. Manohar Lai 
contends that trespass, if any, was of a 
civil nature. This is, however, a matter 
for trial. The prosecution of Rsmdhan 
Puri, Dhaneshwar Prasad, Ramdhari Singh 
BaijnathlPuri.Rajkumar Singh and Shankar 
Kabar must be set aside. While I have 
ordered this I entirely appreciate the point 
of view of the learned Magistrate. Per- 
haps he felt what may be called a righteous 
indignation at the alleged conduct of 
Raghunath Puri possibly helped by the 
Mahanth of Budhauli. The circumstances 
before him showed prima /acre that the for- 
mer was in the wrong and there were in- 
in sinuations also against the latter. We are 
however, bound by law, and the circum- 
stances may be capable of explanations. 
We have to administer the law as it stands 
and not as we like it to be. The Legis- 
lature in their wisdom have provided 
procedure hy which alone a man can be 
placed upon hie trial. First of all a Magis- 
trate must take cognizance of an offence 
and that he can do only in one of three 
ways, viz., (1) on a complaint, (2) on a 
Police report or (3) on his own information. 
Therefore there must be some material 
before the Magistrate showing that the 
accused has committed the offence. These 
precautions have been provided by the 
Legislature in order to save persons from 
useless prcsecution. ^o doubt inspite of 
them cases have occurred in which in- 
nocent persons have been convicted. On 
the other hand there are oases in which 
by the observance of procedure guilty ones 
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eeoaped ponishment but inspite of this we 
must administer the law as it stands. Oases 
are not rare in which we find our private 
feelings in sympathy with the accused but 
we have to convict and punish him. On 
the other hand we feel indignant at the 
conduct of certain accused but have to let 
him off. In this case it is my considered 
opinion that the learned Magistrate had 
nothing else in view but the maintenance 
of law and order in his sub divison. 
He, however, ordered the prosecution of 
some men without there being any material 
before him and I feel it my duty to in- 
tervene. 

Criminal Revision No. 275 is partly 
allowed and i direct the order of the Mag- 
istrate calling for charge sheets against 
Ramdhari Singh, Baijnath Pari, Rajkumar 
Singh and Shankar Kahar be set aside 
and they will be discharged from their 
bail. Raghuuath Puri will be tried, but 
taking into consideration the various orders 
patssed by the Magistrate not in this case 
but also in connected cases and which 1 
shall deal in Oriminal Miscellaneous Case 
No. 36 of 193 1 and without any reflection 
upon the learned Magistrate I think that 
in the ends of justice he should be tried by 
some other Magistrate. I transfer the case to 
the file of the District Magistrate of Gaya 
who will either try it himself or make it over 
to such other Magistrate competent to try the 
case as he thinks fit. Raghunath will 
remain cn bail as already ordered by this 
court, pending his trial. If required he will 
give fresh bail to the satisfaction of the 
District Magistrate. 

Oriminal Ravision No. 27ti of 1931 is 
allowed and the order of the submission of 
charge-sheets under s 452-114, Indian 
Penal Oodejagainst Ramdhan Puri.Dhanesh- 
war Prasad is set aside and they are 
discharged from their bail This will not 
prevent their prosecution for any other 
offence in connection with dispute for which 
material may properly be placed before a 
competent Magistrate. 

A. Order accordingly 
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MADRAS HIGH COURT. 

Letters Patent Appeal No. 67 of 1927. 

Septembrr 28, 1931. 

Rbillt and Anantailuishna ATriB, JJ. 
UPADRA8TA LATOHAYYA— Dbpbndant 
— Appellant 
v&vsxts 

GUDAPARTI SEETHAMMA ind othhm 
— Plaintiffs— -Rb8Pondbnt8. 

Civil Procedure Code (Act V of 1908), t. 252 — Suit 
for sale on mortgage--Prelim%nary deert^^Wrong 
survey number entered in mortgage-deed^ plaint ana 
decree — Mistake common to both partieo^Suit for 
rectification of decree-- Maintainability of-' Proper 
procedure—Specific Relief Act (I of 1877), s.Sl, 

A preliminary decree was passed in a suit for sale 
on a mortgage. Subsequently the mortgagee found 
out that by a mistake a wrong survey number had 
been entered in the mortgage- deed and the mistake 
was repeated in the plaint as also in the preliminary 
decree The mortgagee sued for rectification of the 
deed of mortgage and also of the plaint and the 
preliminary decree in respect of the mistaken surrey 
number. It appeared that as a matter of fact there 
had been a common mistake on the point by both 
parties : 

Held, (i) that to attack by a 2nd suit the decree 
in a previous suit between the same parties would 
offend against the principle of res judicata which 
admits of exception only in cases where the previous 
decree was a compromise decree or a decree obtained 
by fraud of the other party and that consequently 
rectification of the mortgage- decree could not be 
granted. Venkatarama Aiyar v. Elumalai Naieker 
0, explained. Kushadhaj Bhukta r. Braia Mohan 
Bnukta (4) and Mahendra Narain r. Lai Jhari Kuer 
^8), relied on. Bemn Krishna Ray r. JogeshwarRay 
(1) and Kailas v. Bijoy (3), not followed. Qanesh Row 
V. Tuljaram Rao (lO) and Partap Singh v. Bhahuti 
Singh (11 referred to. [p. 852, col. 1.] 

(ii) that in proper cases the Court could grant recti- 
fication of a mortgage-deed which has ripened into 
a decree and that the limits after which rectification 
of an instrument should not be made are (a) the 
limit stated ins 31, Specific Relief Act, when 3rd 
parties have acquired rights in good faith and for 
value and {h) where a decree has been obtained on an 
unrectified instrument and that decree has been exe- 
cuted and money or property concerned has been 
recovered. Caird v. Moss (13; and Marriat v. Hampton 
(14), referred to. [p. 853, col. 2 ] 

(ni; that after getting their mortgage- deed rectified 
and them amending their plaint the decree-holder 
then could apply for review or amendment of the 
preliminary decree under s, 152, Civil Procedure Code, 
[p. 854, col. f.l 

Per Ananinakrisnna Ayyar, J — The circumstance 
that a decree has been passed on a mortgage is not 
by itself a legal bar to such rectification being granted 
when otherwise a case for rectification is made out. 
Bepin Krishna Ray Y, Jageshwar Ray (1), relied on. 
[p. 855, col. 2.] 

LetteiB Patent Appeal againat the judg- 
ment oi Mr. Justice Waller, in S. A. No. 473 
oi 1925, preferred sgsipet the decree of the 
Court of the Subordinate Judge, Amala- 
pur, in A. 8. No. 16 of 1924 (A. 8. No. fc4 of 
1924 of the Snb- Court, Rsjabmundry — A, 
S. No. 249 of 1923 of the Dietriot Court. 
God a war i) preferred against the deoree of 
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the (3oart of the Dietriot Munsif, Razole, 
in 0. 8. No, 411 of l93i. 

Mr. K, Bhimaaankaran, for Mr. B. Satya- 
narayana, for the Appellant. 

Mr. Kasturi Seshagiri Rao for Mr. B. 
Somayya, for the Kespondente. 

Reilly. J.— in 1906 the brother of 
defendant No. 1 mortgaged some land to 
the mother of the three plaintiffs. After 
their mother’s death the plaintiffs in 1919 
brought a euit for sale on that mortgage, 
O. 8. No. 302 of 19i!l on the file of the 
District Munsif of Razole, and got a pre- 
liminary decree. There was no appeal 
against that decree. Not long after that 
decree had been made the plaintiffs dis- 
covered that in the mortgage deed Survey 
No 166 had been entered by mistake for 
Survey No. 168, and that that mistake 
had been repeated in their plaint and in 
the decree which they had obtained. They 
then brought the present euit, praying for 
rectification of the mortgage deed by the 
substitution of Survey No. l68 for Survey 
No. 166 and for a 'similar rectification of 
the decree in O. Sl No. 302 of 1919. It 
was found both by the District Munsif arid 
by the Subordinate Judge on appeal in 
the present suit that there had been a 
common mistake by the parties to the 
mortgage-deed and that in consequence of 
that mistake Survey No. 166 bad been 
entered in the deed when the parties in- 
tended to deal with Survey No. 168. That 
finding of fact in regard to the common 
mistake made is binding upon us. 
The District Munsif ordered rectification, 
as prayed by the plaintiffs, both of the 
mortgaged-deed and of the preliminary 
decree, and that decision was confirmed by 
the Subordinate Judge on appeal. Defend- 
ant No. 1 preferred a second appeal to this 
Court which was dismissed by Waller, J 
The present appeal is again by defendant 
No. 1, against Waller, J's decision. 

Waller, J., in a brief judgment remarks 
that it has been contended before him that 
though the mortgage- deed might be recti- 
fied, the decree made upon it could not be 
rectified in the euit. That contention he 
overruled on the strength of 66 Ind, Oas. 345 
Bepin Krishna Ray v. Jogeshwar Ray ( •), and 
Venkata rama Aiyar v. Blumalai Naieker(2), 
We have examined the records in Venkata- 
ramal Aiyar v, Blumalai Naieker (2), so far 
as they ace aVailable, nod thHt ease does 

(1) 66 Ind. 088.345; A. I. R. 1921 r-al. 730; 34 0. L. 
J. 266; 26 O.W. N. 36. 

(2) 72 Ind. 088 . 464; 44 M. L. J. 357; 17 L. W. 402; 
A. I.R. 1923 Mad. 442; (1923) M. W. N. 217: 32 ll.L. 
TA6. 
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not appear to be capable of the interpre- 
tation which Waller, J., put upon it. It is 
not clear from the records available whe- 
ther the decree in the first suit was ever 
rectified in the second suit; but it is quite 
clear from the judgment of Sohwabe, 0. J., 
in the second appeal that he found no recti- 
fication even of the deed to be necessary 
as the land was in bis opinion sufiSoiently 
identified by the description originally 

f iven in the deed and in the decree in the 
rst suit. Nor was there any discussion in his 
judgment, with which Wallace, J., agreed, of 
the question whether the decree in the first 
euit could have been rectified in a second 
suit. But 66 Ind. Oas. 345 Bepin Krishna Ray 
V. Jogeshwar Ray (1), is a clear authority, 
if it is to be followed, in support of Waller, 
J’s judgment. That was a decision of 
Mookerjee and Buckland, JJ. of the Oal- 
cutta High Court. There in the second 
suit the mortgage deed and the decree 
obtained upon that mortgage-deed in a 
previous suit had been rectified. It was 
found that there bad been a common mis 
take in making the mortgage- deed, and 
the decision was that the deed and the 
decree obtained upon it might both be 
rectified in the second suit, provided that 
would not infringe the rights of any third 
party acquired in good faith and for value, 
as the learned Judges found that it would 
not. That decision was followed a short 
time afterwards by Mookerjee, J., himself 
and Gumming, J. in Kailas v. Bijay (3), 
but without any further discussion It is 
in conflict with an earlier decision of 
Jenkins, 0. J , and Holmwood, J., in 
Kushodhaj Bhukta v. Braja Mohan Bhukta 
(4), and in conflict with another earlier 
decision of a different Bench of the Calcutta 
High Court in 14 Ind Oas. 93 Bhonda Singh v. 
Dowlat Ray (5) In the previous suit which led 
to Kushodhaj Bhukta v. Braja Mohan Bhukta 
(4) the plaintiff bad claimed an one- third 
share of certain property, and the Judge 
in bis judgment had found that he was 
entitled to that share. But in the decree 
by some accident a half- share was provided 
as the share which the plaintiff was entitled 
to recover. In the second suit, which 
came before the High Court as Kushodhaj 
Bhukta V. Braja Mohan Bhukta (4), one of 
the defendants in the previous suit sued to 
set aside the decree in the previous suit on 
the ground of mistake. Jenkins, 0. J., and 

(3) 72 Ind. 088 . 680; 36 0. L. J. 486; A. I. B. 1923 
0al.l8. 

(4) 31 Ind. 088 . 13; 43 0. 217: 19 0. W. N. 1228. 

(5) 14 Ind. Oas. 93; 15 0. L. J. 675. 
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Holm wood, J., found that such a auit, to 
Bet aside the decree in the previous suit 
on the ground of mistake, was unsustain- 
able. They referred to a previous decision 
of the Oalcutta High Oourt, Jogeshwar Atha 
V. Ganga Bishnu (6), in which it had been 
held that such a suit to set aside a previous 
decree was possible; but Jenkins, O. J., 
pointed out that that decision was based on 
a misapprehension of the law in England 
as disolosed by a case which had been cited 
namely, Ainsworth v. Wilding {7). In 66 Ind. 
Oas. 345 Bepin Krishna Ray v Jogeshwar Ray 
(l),tbe decision in Jogeshwar Atha v. Ganga 
Bishnu (6), was followed; but the reason 
Jenkins, 0. J., had pointed out why that 
case should not be regarded as a sound 
precedent does not appear to have been 
observed. With great respect I am not 
able to understand exactly how the learned 
J udges in 66 Ind. Oas. 345 Bepin Krishna Ray 
V. Jogeshwar Ray (1), came to the conclusion 
that the second suit to set aside a decree in a 
previous suit upon the ground of mistake 
was possible, nor how it was that they 
felt themselves at liberty to differ from the 
decision of Jenkins, O. J., and Holmwood, 
J.. in Kushudhaj Bhukta v. Braja Mohan 
Bhukta (4). In Mahendra Narain v. Lai 
Jhari Kuer (8), Wort, J , held that a suit 
for recti ff cation of a decree in a previous 
suit and for delivery of property in accord- 
ance with the rectified decree could not 
be sustained in this country any more 
than it could in England. And in Janak- 
dular Saran v Ambica Prasad (9), Chap- 
man, J , expressed the opinion obiter that 
courts in India should refuse relief against 
previous judgments on the ground of 
mistake in pleadings or in the conduct of 
cases. 

To attack by a second suit the decree in 
a previous suit between the same parties is, 
speaking generally, agaicst the principle 
of res judicata. It is recognised that there 
are certain clases of cases in which it is 
possible for one of the parties to a decree 
to attack it in a second suit. For instance, 
a compromise decree may be attacked in 
a subsequent suit by one of the parties to 
it on the ground of mistake, as indeed it 
can be attacked upon other grounds such as 
fraud, misrepresentation, coercion etc. But 
that is not really in conflict with the prin- 
ciple of res judicata^ because such a com- 
promise decree is not the result of adjm'i 

(6) 8 0. W. N. 473. 

(7) (1896) I Oh. 673; 65 L. J. Oh. 432; 74 L.T. 193; 
44 W. R 540. 

(8) 133 Ind. Oas. 366; A. I. R. 1931 Pat. 296; 12 P. L. 
T. 466; Ind. Rul. (1931) Fat. 366. 

(9) 39 Ind. Oas. 126; 2 P. L. J. 313. 


cation between the parties. It is merely 
the contract between the parties put into 
the form of a decree, and so it can be 
attacked subsequently in the same way in 
which a contract or the document embody- 
ing a contract can be attacked. In such 
cases the decree is indeed itself the in- 
strument of contract, made by the hand of 
the Oourt but by the will of the parties. 
Such compromise decrees can be attacked 
as contracts can be attacked for such reasons 
as I have mentioned, or in cases where 
one of the parties is a guardian acting for 
a minor without the consent of the court, 
as in Ganesh Row v. Tuljaraiti Row (10), or 
where one of the parties is a minor osten- 
sibly represented by a guardikn who has 
not been properly appointed, as PartoJb 
Singh v. Bhabuti Singh (11). Then there are 
cases in which it is alleged that the pre- 
vious decree has been obtained by fraud. 
It is well-known that a second suit may be 
brought to set aside a pievious decree 
between the parties on the ground 
that it was obtained by fraud There again 
there is no coLfliet with the principle of 
res judicata, because in such cases there 
has been no real and true adjudication bet- 
ween the parties. As was said long ago 
“Fraud vitiates everything” or, as Lord 
Ooke said, “Fraud avoids all judicial acts.” 
If it can be shown that a decree in a 
previous suit has been obtained by fraud, 
the very foundation of that decree has gone: 
what was supposed to have been a decision 
founded on the rights of the parties is 
shown to rest on inequity and deception. 
Both these two classes of case^, where the 
previous decree is a compromise decree and 
where the previous decree can be shown to 
have been obtained by fraud, we can put 
upon one side as not affecting the question 
whether decrees made after real adjudica- 
tion between the parties can be attacked 
by any of them in a subsequent suit. As 
Wort, J,, pointed out, judgments cannot be 
attacked in that way in subsequent suits 
or actions in England Before the Judi- 
cature Act of 1873 the Oourt of Chancery 
could interfere with the proceedings of 
the Oourts of Oommon Law by injunction; 
but, so far as I am aware, even the Oourt 
of (jhancery could not formally set aside 

(10) 19 Ind. Oas. 515; 36 M. 295; 17 0. W. N.765; 

1. A. L.J. 589; 18 0. L.J.l; 15 Bom. L. R.624: 14 
M. L. T. 1; (1913; M. W. N. 575; 25 M. L. J. 150; 40 I. 
A. 132 (P. 0.). . 

(11) 21 Ind. Cob. 288: 35 A. 487; 40 I. A. 182:16 0 
0.247; 17 0. W.N. 1165; (1913) M. W. N. 785; 14 M. 
L. T, 299; 25 M L. J. 492; 11 A. L. J. 901; 18 0. L. J , 
884; 15 Bok. L. R. 1001 P. 0. 
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a judgment of one of the other Oourta, 
and certainly that cannot be done since 
the Judicature Act of 1873. If that can- 
not be done in England, why is it possible 
to do it in India ? There are various ways 
of attacking a decree— by appeal, review, 
amendment, applications to set aside ex 
parte decrees and applications to restore 
suits which have been dismissed ex parte. 
But what we are asked to say in this case 
is something qnite different, that a decree 
made between the parties and final between 
them can be attacked in a subsequent suit 
and rectified on the ground of mistake. It 
is well-known that a right of appeal does 
not exist except when it is given by Statute 
or statutory provision. How can this 
right to attack a previous decree arise, 
and how can it exist consistently with the 
principle of res judicata? If there were 
any doubt about the matter, the fact that 
our procedure provides so many other 
ways of attacking a decree when necessary 
and provides them explicitly might be 
taken asian indication that this supposed 
method of attack by a subsequent suit did 
not exist. In my opinion this suit, so far 
as it was for rectification of the decree in 
O. S. No. 302 of 1D19, was not sustainable. 

On that Mr. Bhimasankaran, who appears 
for defendant No. 1, would have us 
say that the whole suit should have been 
dismissed. But the suit was not only for 
the rectification of the decree : it was also 
for the rectification of the mortgage-deed, 
and that was in itself clearly an admissible 
prayer, Mr. Bhimasankaran, however, 
contends that, as the mortgage-deed has 
ripened into a decree in O. S. No. 302 of 
of 1919, the mortgage-deed has been 
swallowed up in the mortgage- decree and 
no longer remains for rectification. He 
would have us apply the principle that, 
when a mortgage decree for sale has been 
obtained, the mortgage security has been 
extinguished and the decree has been 
substituted for it, as laid down by Lord 
Haldane in Eet Ram v. Shadi Ram (12). But 
although the mortgage may have been 
extinguished by the mortgage- decree, 
does it follow that the mortgage-deed can 
no longer be rectified ? What a mortgage- 
decree for sale gives is the right to sell 
the mortgaged property, whatever it may 
be. Is it imppssible after such a decree 

(12) 45 Ind. Oaa. 798; 40 A. 407; 5 P. L. W, 88; 16 A. 
L. J. 607; 35 M. L J. 1; 24 M. L. J. 92; 28 0. L. J. 188; 

® M. W. N. 518; 20 Bom. L. B 798; 22 0. W. N. 
9 L. W. 550; 12 Bur. L. T. 73; 45 L A. 130 

(P.O.). 


has been made to show in necessary cases 
what the mortgaged property is and in order 
to do that to get the mortgage deed rectified, 
la such a case, as in all oases of rectification 
of instruments, it is not the contract which 
is being corrected — that can never be done 
— but it is the instrument embodying the 
contract incorrectly which has to be rectified. 
I do not think that the fact that the mort- 
gage has ripend into a decree for sale is 
enough to preclude the ». ourtfrom rectifying 
the mortgage-deed in proper cases when 
that can be done for proper purposes. 

It has been suggested at a late stage in 
this case that the plaintiffs are guilty of 
laches. That might well be an argument 
in some cases against a plaintiff who asked 
for rectification after he had himself sued 
upon his document and got a decree upon it; 
but it cannot be put forward necessarily in 
all such cases. And it may be remarked 
that no such contention was, so far ss we 
can eee, ever put forward in any of the 
Oourls before which this case has come until 
to day. It must be noticed that in this 
C88^ the original mortgagee was a woman— 
probably an illiterate woman. She was 
not responsible in any way, so far as 
we can see, for the mis-description of the 
property in the mortgage deed. And the 
plaintiffs are not the original mortgagees: 
they come into this matter only as daughters 
and heirs of their mother, the original 
mortgagee, and were not responsible ia any 
way for the mistake which has been made. 
In these circumstances I do not think we 
can attach any weight to this very belated 
accusation of laches. 

But there are of course limits after which 
rectification of an instrument will not be 
made. The limit stated in s. 31 of the 
Specific Relief Act ia when third parties 
have acquired rights in good faith and for 
value. But that does not apply in this 
case. There is also another limit, which 
as Mr. Bhimasankaran has contended, is 
exemplified in Caird v. Moss (13), where a 
decree has been obtained upon an unrecti- 
fied inBtrument,and that decree has been ex- 
ecuted and the money or property concerned 
has been recovered. Caird v. ¥o«*(13), rests 
upon the old case of Marriot v. Hampton (14) 
that money paid under legal process cannot 
be recovered, and it was on that principle 
that in Caird v. Mo«« (13) the Judges of the 
Court of Appeal refused to allow rectification 
of the deed after judgment had been obtained 


(13) asse) 33 Oh. D. 22. 

(14) (1797) 7 Term. Rep. 269; 2 Bsp. 546; 28m. 
48l; 4 B. B. 486 ; 101 B. R. 969. 


O.O. 
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upon it sad the money concerned had been 
recovered and distributed. That too does 
pot apply in this case. We are here still 
in the stage of a preliminary decree. In 
my opinion it was not too late in the circnm* 
stances when the plaintiffs came forward 
and prayed for rectification of the mortgage- 
deed. 

And 1 see no difficulty in separating the 
mortgage>deed for this purpose from the 
decree which was obtained upon it. 
Mr. Bhimasankaran contends that even the 
rectification of the deed is not possible 
because the plaintiffs are shut out after the 
decree in the previous suit by the rule 
embodied in Ezpl. IV to s. 11 of the 
Oode of Oiril Procedure that “any matter 
which might and ought to 'have 
been made a ground of defence or 
attack in such former suit shall be deemed 
to have been a matter directly and sub- 
stantially in issue in such suit.” Oan we 
say that this ought to have been a matter of 
attack in the previous suit ? Pcsjibly it 
might have been urged, if it were the de- 
fendants who were seeking rectification, 
that it ought to have been made a matter 
of defence in the previous suit that a 
decree was asked for on the basis that the 
plaintiffs should bring to sale land which 
was never mortgaged. But here it has 
been found that both the parties to the 
deed made a mistake in having Survey No. 
166 entered for 168. In my opinion we 
certainly cannot apply the principle of the 
Eiplanation to the plaintiffs. 

So far as 1 oan see therefore there is no 
reason wh^ the decree made in favour of 
the plaintiffs for the rectification of the 
mortgage- deed should not stand. Now, if 
the plaintiffs could get so far as that, why 
could they not get what they want in this 
matter. If the mortgage-deed is rectified 
and the rivh mrrey number is entered in 
it, though survey number was copi- 

ed into ’ plaint in O. S. No. 
302 of 191 G . the deed as it then stood 
why could the^ not apply for amendment 
of their plaint? An amendment of a plaint 
may be applied for at any stage in the pro- 
ceedings ; and in this case we have not 
even got to execution proceedings — the suit 
is still pending, and a final decree has not 
yet been made. Certainly such an applica- 
tion for amendment would be very late now 
and would have been very late at the date 
of the plaint in the present suit. But in 
the circumstances it might have been made, 
and f do not see any reason why ' it should 
have been refused. Amendments have ^en 
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allowed by this Court as late as execution 
proceedings, as is shown by Appasaa Rovh 
theriY. Mvhamad Rowthen (15), and the 
cases quoted in it. And, if the plaintiffs 
got to that stage and had their plaint 
amended, what would prevent them from 
going to the court which had disposed so 
far of their first suit, O. S No. 302 
of 1919, and applying for review of the pre- 
liminary decree on the ground that there 
was an error patent on the face of the re- 
cord, as it would be patent if the survey 
number were altered in their plaint? That 
is a course they could have adopted and can 
adopt now. They might even, I think, in 
such a case as this without applying for 
review ask the District Munsif to amend 
bis decree under s. 152 of the Code of Civil 
Procedure. Whichever of these courses were 
adopted, they would arrive at the same 
position at which they have now arrived, 
namely their preliminary decree would be 
amended. It must be noticed that in this 
case the second suit was brought in the 
same court as the first suit, so that there is 
no difficulty about their decree having been 
amended by another court. In my opinion 
the plaintiffs in this case adopted the wrong 
course. They sued for rectification of their 
decree on the ground of mistake, which , so 
far as 1 can see was an inadmissible prayer. 
But they got the amendment of that decree, 
which is exactly what they might have got 
by first getting their mortgage deed rectifi- 
ed and then amending their plaint and 
applying for review of the preliminary 
decree or amendment of that decree under 
s. 52 of the Code of Civil Procedure. That 
being so,, although in my opinion they 
have adopted the wroog course, I oan see no 
reason why at this stage we need interfere 
with Waller, J.’s decree, and I would dis- 
mies this appeal with costs. 

Anantakrlshna Ayyar, J.— I agree. 
The plaintiffs represent the mortgagees, 
defendants Noe. 1 and 2 represent the 
mortgagors — ,(tbe mortgage being dated 
1st October 1906), and the 3rd defendant is 
a subsequent mortgagee from the mort- 
gagors under a document dated 12th 
February 1921. The plaintiffs obtained a 
preliminary decree on the mortgage of 
1906 in 0. 8. No. 302 of 1919 on the 
file of the District Munsif of Razole. They 
subsequently discovered that a mistake was 
made in the mortgage-deed in mentioning 
the correct survey cumber of the property 
mortgaged. Instead of mentioning the 

(15) 9dInd.OB8.e55j25 L. W. 102 ; ( 1987 ) M. W. M. 
. 38; 38 M. L. T. 24; A. 1 B. 1927 Mad. 435. 
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eorreot survey number— 168— , the mortgage 
document mentioned the mortgaged prop- 
erty as survey number 165,— in Munganda 
village. The plaintiffs applied to the 
District Munsif, after the preliminary 
decree was passed in O. S. No. 302 
of 1919, to have the mistake corrected. The 
District Munsif was of opinion that the 
question whether there was, or was not, — a 
mistake in respect of the survey aim her in 
the mortgage>deed could not be guue into 
except in a fresh suit. The present suit 
was accordingly instituted by the plaintiffs 
— the mortgagees— in the very same.District 
Munsif’s Court against defendants Nos. 1 
and 2 who represent the mortgagors and 
the 3rd defendant, the subsequent mort- 
gagee from defendants Nos. 1 and 2. The 
first prayer in the plaint was to have the 
mortgage bond dated ist October 1906 
amended by substituting Survey No. 168 in 
the place of No. 166,— the property 
really intended and agreed to 4 be mort- 
gaged being Survey No. 168. Plaintiffs 
also prayed that the decree in O. S. 
No. 302 of 19l9 mentioned above, should be 
amended suitably by substituting the 
correct survey number. The 3rd defendant 
pleaded that he was a bona fide mortgagee 
from defendants Nos. 1 and 2 subsequent to 
the mortgage of 1906, whereas defendants 
Noe. 1 and 2 seem to have contended that 
there was no mistake at all in respect of the 
survey number. The lower Courts have 
found against the contentions of the defend- 
ants. The finding is that there was a 
mutual mistake between the parties in 
mentioning the survey cumber in the mort- 
gage deed and that it was Purvey No. 
168 that was really intended and agreed to 
be included in the mortgage uocument. 
In fact, as the lower Appellate Court 
remarks, the mortgagors had do land 
bearing Survey No. 166 in that parti- 
cular village. That is a finding of fact, and 
we are bound by it in second appeal. The 
trial court also found that the 3rd defendant 
was not a hona fide subsequent mortgagee. 
That would seem to be the finding of the 
lower Appellate Court also That finding 
also is binding upon us. On these findings 
the second appeal preferred by the 1st de- 
fendant to this court was dismissed by 
Waller, J. It was argued before the learned 
Judge that a suit would not lie to correct a 
mistake in a decree passed by a Court. The 
learned Judge overruled that contention 
relying on 66 Ind. Oas. 345 Bepin 
Krishna Ray v. Jogeshwar Ray (1). The 
learned Judge also relied on a decision 


of this Court reported as Venkatarama 
Aiyar v. Blumalai Naicker (2). The first 
defendant has preferred this Letters Patent 
Appeal against the decision of the learned 
Judge. 

The first question that arises is whether 
a mortgage deed could be rectified in 
respect of a mutual mistake, after a decree 
had been passed on the basis of that mort- 
gage. The learned Advocate for the appel- 
lant argued that after the decree was passed 
on such mortgage, the right to amend the 
mortgage-deed came to an end. 1 am unable 
to agree with that contention. Section 3l 
of the Specific Relief Act indicates the 
limits of the power of the coutt to rectify 
an instrument when a mutual mistake is 
proved. The circumstance that a decree 
has been passed on such mortgage is not, — 
in my opinion, by itself — a legal bar to such 
rectification being granted, when otherwise 
a case for rectification is made out. In this 
respect I am inclined to follow the observa- 
tions made by the learned Judges in Bepin 
Krishna Ray v, Jogeshwar Ray (1). At 
page 273’*' the learned Judges state the point 
for decision as follows ; 

‘•Here the question of fundamental importance, 
stripped of ail technicalities, is, whether the mutual 
mistake of the parties to the mortgage transaction 
manifested in the mortgage-deed, which has extended 
into judicial proceedings, automatically as it were, 
without mistake on the part of the Judge, is still 
capable of rectification.” 

They answer the question as follows ; 

“On principle, the answer should clearly be in the 
affirmative; for, as Neville, J., observed in Thompson 
V. Hickman (16), to grant relief by way of rectification 
where the error has crept into one document and 
refuse it where it is embodied in two, is inconsistent 
with equitable principles, for equity regards the 
substance rather than the form of a transaction. 
There is no substantial reason, for instance, why we 
should not hold that where the same mutual mistake 
has beenj repeated in each one of a chain of convey- 
ances, under such circumstances as to entitle any 
one of the purchasers to a reformation — (‘reformation’ 
seems to be the term used in American text books, 
whereas our Act uses the word ‘rectilication,’ — as 
against his immediate vendor, efinity may work back 
through all, and entitle tlielast purchaser to a reform- 
ation against the original grantor.” 

8o far 1 agree with the obBervatious made 
by the learned Judges in the Calcutta Law 
Journal ca^e. In the case before us, the 
proceedings have not gone beyond the stage 
of passing the decree; the case is not com- 
plicated by the existence of a purchaser in 
court-auction in execution of the decree, — 
the purchaser having brought the property 
with the wrong survey number mentioned 
in the proclamation and sale certificate. I 

(16) (1907) 1 Ch. D. 550 at p. 562; 74 L. J. Ch. 254: 
23 T. L. R. 311; 96 L. T. 454. 

■<Ti^34 0. L. ^ 
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therefore, overrule theJ contention of the 
learned Advocate for the appellant that 
simply because a decree has been passed in 
this case, the court’s jurisdiction to rectify 
the mortgage-deed has ceased. 

The second contention is really more 
difficult to deal with. The learned Advocate 
for the appellant argued that no suit lies in 
India to rectify a decree passed by another 
competent court on the allegation that 
there was mutual mistake in respect of the 
mortgage-deed which was the subject-matter 
of suit in the prior litigation. Oases of 
mutual mistakes in respect of compromises 
— or compromise decrees subsequently 
passed on the basis of such compromises — 
on which the learned Advocate for the 
plaintiffs-respondents relied, are, in my 
opinion, distinguishable. For, as observed 
by Jenkins, 0. J., in Kushodhaj Bhukta v, 
Braja Mohan Bhukta (4), 

“But that class of cases is governed by a principle 
that has no application here. It is well-settled that a 
oontract of the parties is none the less a contract 
because there is superadded to it the command of a 
Judge. It still is a contract of the parties, and as the 
oontract is capable of being rectified for an appropriate 
mistake, so, as the necessary consequence is the decree 
which is merely a more formal expression given to 
that contract." 

The cage in Huddersfield Banking Com- 
pany Ltd V. Henry Lister ds Son, Ltd. (17), 
is an English authority on that point. But 
it does not, in my opinion, follow from the 
above that the decree of a competent court 
is liable to be corrected iu another litigation 
by an independent suit for the purpose, 
even though the said decree accurately 
expresse.^ the court’s intention in passing 
it. No doubt, it has been held that when a 
prior decree was obtained by 
fraud, a subsequent suit would lie to have 
it declared that the said decree is null and 
void on that ground. That stands upon 
quite a different footing, in my opinion. 
The point that baa to be considered now is 
whether a fresh suit is maintainable to 
rectify an alleged mistake in the decree 
passed in a prior suit when the prior decree 
appropriately expresses the intention of the 
court which passed it. No case was cited 
before us in which au English Court has 
held that such a suit would lie. Even if 
any English authority on that point be 
available, one would find it difficult to apply 
such a decision to a case governed by our 
Code of Civil Procedure. When once a 
decree between the parties has been parsed 
by a court of competent juriediction, the 

(17) (1895) 2 Oh.D. 273; 43 W. R. 567; 72 L. T. 703; 

13 Ms 531; 64 L. J. Ob. 525, 
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Code provides the various methods by which 
such a decree could be amended or reversed. 
The Privy Council in Venkata Subbamma 
Rao Y, Venkata Rama Rao (18) held 
that a decree passed by a competent court 
is subject to alteration only in the modes 
prescribed by the ^^Oode. See !• L R. 24 
Mad P. 10. Seel also Sri Gopal v. 
Pirthi Singh (l^), Somasundaram Chetty 
Subramanian Chetty (20). I may also refer 
to Drew v. Willie (2i) where Lord Esher, M. 
R., observed as follows at page 452*. 

“No Court has such a power of setting aside an 
order which has been properly made, unless it is given 
by Statute " 

The subsequent observations are also 
instructive and may be referred to. The 
difficulty therefore arises whether the 
particular prayer in the present plaint 
which asks that the decree in the prior suit 
might be suitably amended and rectified is 
such as could properly be granted in the 
present suit. Our attention was drawn to 
tie case Jogeshwar Atka v. Ganga Bishnu 
(6) decided by Maclean, C J ,aDd Pargiter, 
J , as authority for the position that such a 
suit would lie,— being one of a civil nature 
and not being expressly prohibited by any 
provision of law. The question arose in 
Calcutta subsequent to the decision in 
Jogeshwar Atha v. Ganga Bishnuib) and in 
Kushodhaj Bhukta v. Braja Mohan Bhukta 
(4) Jenkins, 0 J., and Holmwood, J, were 
not prepared to follow the decision in 
Jogeshwar Atha v. Ganga Bishnu (6). 
Having regard to the scheme and provisions 
of the Code of Civil Procedure, I find it 
difficult to understand how a subsequent 
suit would lie to rectify the decree in a prior 
suit. The Patna High Court in Mahendra 
Narain v. Lai Jhari Kuer (8) and Janakd^ 
ular Saran v. Ambica Prasad (9) 
also bad difficulty in holding that such a 
suit would lie. See also 14 Ind. Cas. 93 
Bhonda Singh v, Dowlat Ray (5) Now, on ex- 
amining the reasons given by the learned 
Judges in the case in 66 Ind Oas. 345 Bepin 
Krishna Ray v. Jogeshwar Ray (1) 1 do 
not find that the arguments advanced in 
Kushodhaj Bhukta v. Braja Mohan Bhukta 
(4) have been really refuted. If Venkator 

(18) 24 M. 1 at p. 10; 27 I. A. 197; 7 8ar. 678 (P. 0.). 

(19) 24 A. 429 at p 437; 29 1. A. 118; 8 Bar. 293 
(P. 0.). 

(20) 99 Ind. Oas. 742; 25 L. W. 163 at p. 170; A. 
1. R. 1926 P. 0. 136; a926) M. W. N. 832; 4 O. W. N. 1 
(P. 0.). 

(21) (1891) Q. B. 450; 55 J. P. 373; 60 L. J. Q. B. 
264; 64 L. T. 760; 39 W. R.310. 

n^agso£Xi8Si)'^B:-i;S^ 
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raim^ Aiyar ▼. Blwmlai Naicker (2) be a 
decision on this question, of coarse we 
should ordinarily be found to follow the 
same. But on this point, there is no real 
discussion by the learned Judges. The 
reason would seem to be that the decree 
complained against in second appeal in 
that case did not, — from what appears from 
printed papers — .contain any direction 

regarding amendments of any prior decree. 
The decree in that case simply rectified the 
mistake in the mortgage document. That 
being so, the decision in Venkatarama 
Aiyar v. Elumalai Naickr (2) is no real 
authority on this point. One should rather 
be very careful before laying down that, 
orima facie, fresh suits would lie to rectify 
leorees already passed between persons 
who were properly represented in the same 
when the prior decree correctly expressed 
the intention of the court. It seems proper 
that rectification of a decree should 
ordinarily be done by the court by which 
it was passed. What, then, is the relief 
that should properly be granted in such 
cases, which, while working for justice, 
would also be in accordance with the 
procedure prescribed by our Code? It 
seems to me that the proper prayer to be 
asked in the second suit in such a case is to 
have the mortgage instrument rectified. 
The result of obtaining such a decree would 
be that the decree-holder in the prior suit 
would be in a pcsition to ask the court 
which passed the decree in the first suit to 
allow necessary amendments to be made in 
the plaint and in the decree passed therein, 
Courts would always be anxious to give 
effect to the decision passed between the 
parties relevant to the matter before them. 
If after obtaining a decree in the latter suit, 
the decree-holder should make a request to 
the court which passed the decree in the 
iportgage suit to have the necessary correc- 
tions carried out, it goes without saying 
that the courts would— in ordinary cases — 
allow its records to be rectified accordingly. 
There are cases which show that a decree- 
holder could be prevented, by an injunc- 
tion issued in a subsequent suit, from 
executing the prior decree; and courts 
would give effect to such subsequent decree 
and rerose execution of the prior decree. 
By analogy, we may also refer to cases where 
decrees and otlaer proceedings passed by 
court have been, by later decisions, declared 
tp be not binding upon some or all of the 
parties to the same. When such a decision 
IS passed between the parties in a later 
proceeding, then, as the Privy Oouncil has 

136-54 


pointed out, when the courts which passed 
the prior decree or proceedings are 
approached to give effect to the later 
decision, they would always endeavour to 
give effect to such later decision passed 
between the parties and do the needful. 
I may refer to Ganesh Row v. Tuljaram 
Row (10). 

The question therefore is reduced to a 
simple matter of procedure— whether the 
plaintiffs in this particular case could pro- 
perly ask for the second relief, when the 
first relief would substantially be enough to 
safeguard their rights, and whether the 
second relief should be granted to them. 
But I am unable to agree with the conten- 
tion of the learned Advocate for the appel- 
lant that the present suit should be held to 
be not maintainable simply because the 
plaintiffs have also asked for the second 
relief by way of amendment of the previous 
decree. Here I should like to mention that 
so far as this High Court is concerned it 
has always been anxious to have mistakes 
regarding boundaries and survey numbers 
of properties in suit, corrected, though such 
mistakes have crept in, not only iii the 
plaints but also in decrees subsequently 
passed on the basis of such plaints, when- 
ever the same could bo done without 
working injustice in any way. The oases 
are all referred to in Appasea liowthen v. 
Muhammad Rowthen ( 15) There is, there- 
fore, no real difficulty in practice, — since 
the plaintiffs by obtaining a decree in 
respect of the first prayer would ordiparily 
be able to have the corrections carried out 
in the prior decree and proceedings. 

While agreeing with the appellant’s 
learned Advocate that the second prayer, 
would really be unnecessary, and should not 
be granted in the view mentioned already, 

I do not however see any real reason for 
modifying the decree passed in the parti- 
cular case before us. As 1 already 
remarked, after obtaining such a decree, it 
would be open to the "plaintiffs to ask the 
court in which prior proceedings ^k 
place to have the necessary amendmente 
made. Here the two courts are the same, 
and with that advantage, the court by its 
decree in the present suit directed the 
necessary rectifications to be made both in 
the mortgage-deed and in the decree and 
proceedings in the prior suit That portion 
of the decree has been confirmed by the 
lower Appellate Oourt also. In these 
circumstances, the objection is not a sub- 
stantial one, but rather a technical one;— 
and farther 1 do not think that the appel- 
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lant has in any way been materially 
prejudiced by reason of the same. The 
merits have been found against the appel* 
lant by both the lower Oourts, On the 
whole, having regard to all thecircums* 
tances of this ca^e, no sufficient grounds 
have been made out for our interference in 
Letters Patent Appeal. 

On the question whether a second suit on 
the basis of the amended mortgage docu- 
ment is the only— or, appropriate — remedy 
open to the plaintiSs it la not necessary for 
me to say anything in the present case. 
The mortgage before us comprises other 
items also, so does the decree in the prior 
suit; and there is, further, no question of 
limitation. 

For these reasons, I agree that this Letters 
Patent Appeal should be dismissed with 
costs. 

N kJa. Appeal dismisBed. 

PRIVY COUNCIL. 

Appeal from the Court of King’s Bench 
for the Province of Quebec. 

February 28, 19S2. 

Loan Tomlin, Lord THANanaTON, and Lord 
Macmillan 

Tm MONTREAL LIGHT, HEAT and 
POWER CONSOLIDATED and oraBas— 
ArPBLLiNTS 
vertua 

Taa CITY of OUTREMONT— 
Rbsfondbnt. 

Uunicipal Corporation— Taxation— Gas mains 
laid in streets, whether immoveable property — Lia- 
bility to be taxed as such — 'Immoveable property', 
'Buildings', meanings of. 

The l«rm 'buUdiDgs' covers construotions such as 
gas mains laid under public streets, and gas mains 
BO laid must be regarded as immoveable property by 
their nature in the territory in which they are 
physically situate and are therefore taxable as im- 
moveable property in the Municipality in which 
they are laid. [p. 861, col. l.j 

Mr. Warvnch Chipman, K, C., for the 
Appellants. 

Mr. C. P. Beaubien, K, C., for the Res- 
pondent. 

Lord Tomlin— The question under 
Consideration in this appeal is whether the 
appellants or either of them are or is liable 
to the respondent City of Outermont for 
Municipal and school taxes in respect of 
gas mains lying under the public streets 
of the city. The mains are the property of 
the second appellant. The gas undertaking 
of the seconu appellant is operated by the 
first appellant. Tne soil of the streets 
unuer which the mains lie isinot owned by 
(he appellants or either of them. 

The mains were laid and are maintained 


and the supply of gas is given under a con- 
tract dated the 24th August, 1904, between 
the respondent and the second appellant, by 
which the second appellant agreed upon 
the conditions therein S3t out to supply gas 
in the City of Outremont for the term of 
30 years. 

The gas works of the second appellant at 
which the gas supplied under the egree- 
ment is generated, and with which the 
mains are connected, have throughout been 
and are situate in the City of Montreal. 

Under the terms of an agreement dated 
the 7th June, 1916, the first appellant (then 
called the Civic Investment and Industrial 
Company) took over, from the let August, 
19,6, the operation of the undertaking of 
the second appellant, and has since conti- 
nued and still continues to operate such 
undertaking. 

For the years ending respectively the 31st 
October, 1935, the 31st October, 1926, and 
the Slst October, 1927,tbe respondents assess- 
ed for Municipal taxation purposes the gas 
mains of the second appellant’s undertak- 
ing lying under the public streets of the 
City of Outremont and entered in the 
valuation rolls the name of the second 
appellant as proprietor of such mains 

School taxes in respect of the same mains 
for the year ending the 30th June, 1925, 
were included in the collection rolls of the 
respondent as the result of certain resolu- 
tions of the respondent and of the School 
Commissioners and School Trustees of the 
City of Outremont, ratified by Act 11 Qeo, 
V, c 114, 8. 3, which section was repealed 
and re enacted by the Act 16 Geo. V, 
c. 74. 

School taxes in le pcct of the same mains 
for the years ending respectively the 30ih 
June, 1926, and the 3Uth June, 1927, im- 
posed by the Act 15 Qeo. V, o. 45, s. lo, 
as amended by the Act 16, Qeo, V, c. 47, 
8. 1, were also included in the respondent's 
collection rolls. 

The respondent launched an action in 
the Superior Court against the first appel- 
lant to recover the Municipal and school 
taxes on the gas mains in question for the 
years 1924-25, 1925-26, 1926-27, with interest. 

The second appellant was subsequently 
added as mis en-cauae The Superior Court 
(Loranger J.) maintained the respondent’s 
action for $ 3,2d2'82 and condemned each 
of the appellants to pay the said sum with 
interest at 6 per cent, from 1st December, 
1926, and declared their immoveables 
situated in the territory of the respondent 
afleoted by the respondent’s privilege lor 
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the say meat of the taxes is qaestion, the 
whole with coste. 

The main reasons given by the trial 
Judge for his decision were:— (t) That the 
gas mains were immoveable by nature as 
being buildings, within the meaning of 
Art. 37C of the Oivil Code (following 
Montrtal Lights Heat and Power ConsolU 
dated v. City of Weaimount ('!), and 
were eituate within the territorial limits 
of the respondent and were taxable by it; 
(ii) That the mis-enmiavae was the owner of 
the gas mains and tbat the defendant was 
in possession thereof as owner and 
was the lessee and in possession thereof 
and that both were liable for the tax 
intposed; {Hi) That the Superior Court had 
jurisdiction in respest of the school taxes 
on the ground that they were merged with 
the Municipal taxes, the demand a?ected 
future rights and was subject to evocation 
to the Superior Court and the exclusive 
jurisdiction of the Circuit Court did not 
pertain where the claim was made by the 
Municipality. 

The appellants appealed to the Court of 
King's Bench for the Province of Quebec 
(Appeal Side) and on the 30th October, 
1930, the Court (Tellier, Howard, Latourn- 
eau. Hall and Qalipeault JJ.) affirmed the 
trial Judge. Letourneau, J , however, 
dissented in respect that he was of opinion 
that the first appellant was not liable for 
the Municipal taxes because such appellant 
was not entered on the valuation rolls and 
because the mains, in his view, were not 
'^land" within the meaning of s. 534 of the 
Cities and Towns Act permitting the collec- 
tion of taxes from the tenant, occupant or 
other possessor of land. 

The matter then came before their Lord- 
ships' Board at the instance of the appellants, 
who contended : — 

First, that the gas mains were not liable 
to taxation unless they were immoveables 
within the meaning of the term "immove- 
able” ins. 521 of the Cities and Towns 
Act, which confers the taxing power. 

Secondly, that the meaning of the word 
"immoveable” in that section was not to be 
ascertained by reference to the Quebec 
Civil Code; and that upon the true construc- 
tion of the Cities and Towns Act without 
reference to the Qode the word did not 
cover the gas mains in question. 

Thirdly, that even if the word ''immove- 
able” was to be construed by reference to 
the Q rebec Oivil Code, gas mains such as 

(l)(l826)S,aR.515. 


these were not immoveables within the 
meaning of the Code. 

Fourthly, that even if gas mains under 
public streets were taxable subject- matter, 
they were only taxable as immoveables by 
reason of the object to which they were 
attached, in this case the gas works in 
Montreal, and that, therefore, they were not 
taxable in Outremont. 

Fifthly, that the first appellant, not 
being on the valuation rolls as owner, was 
not liable and could not bo attacked as 
occupant or possessor, because imnooveablos 
are not land within s. 634 of the Cities and 
Towns ^ct 

Sixthly, that the second appellant could 
not be made liable as mis-en eauu if the 
first appellant was not liable. .... 

Seventhly, that there was no jurisdiction 
in the Superior Court to deal with the case 
so far as the claim was to recover sohom 
taxes, exclusive jurisdiction to deal with 
school taxes residing in the Circuit Court ; 
and 

Eighthly, that the form of the judgment 
was in any case wrong inasmuch as under 
it the respondent could recover the sum 
sued for twice over, once from each appel- 
lant. 

The first four points are branches of one 
principal question whether these gas mains 
are trxsble subject matter iii Outremont, 
having regard to their nature and to the 
terms of the Statutes conferring the taxing 
power. These points can, therefore, be dealt 
with together. 

The power of the respondent to raise 
Municipal taxes depends upon the Cities 
and Towns Act (R S. Q. 1926, Oh. 102). 

The provisions of the Act directly rele- 
vant to the taxing power are those next set 
out : — 

Section 485 corresponds to Art. 6696, 1909 
R. 8. Q , which by the Act 5 Geo. V, cap, 
23, 8. 7 2, was replaced for the respondent 
by the following : — 

“5696. The assessors shall, each year, at 'the time 
and in the manner ordered by the Council, assess 
the taxable property of the Municipality, according 
to its real value. In assessing everv property, they 
shall value separately the land, the buildings thereon 
erected, and the annual value of such property, and 
enter each valuation in a separate column of the 
Toll. 

“They shall also enter in the roll the names of all 
occupants, and the amount of annual rent paid by 
each of them. The Council may, by resolution, 
relieve the assessors from the duty of making a 
valuation roll of the taxable property oftener than 
every three years ; and in sucn case, the Oouncil 
shall revise tho roll every year, or cause it to be 
revised by the ksaessors, as it deems expedient, giving 
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ihe same notices and delays as for the making of the 
yearly valution roll.” 

“488. The actual value of the real estate in the 
Municipality assessable for purposes of taxation shall 
comprise lands and buildings, workshops and 
machinery and their accessories thereon erected, and 
all the improvements made thereto “ 

“521 (in part). The Council may impose and lev 3 % 
annually, on every immoveable in the Municipality, 
a tax of not more than 2 percent, of the real value as 
shown on the valuation roll”. 

There are, however, a number of other 
BfcticDS 1 elating to ancillary matteia which 
areaaidbythe appellants to be relevant 
as tbrowiifg light upon the mraning of the 
word “inQmovtBble.”The6e eectiona include 
the following : — 

“502 After every change of owner or occupant of 
any lot of land set forth in the valuation roll in force, 
the Council, on a written petition for that purpose, 
and upon sulhcient proof, may erase the name of the 
former owner or occupant, and enter on such roll the 
name of the new one.’^ 

The following property shall not be 
subject to taxation: — 

,(a) Lands belonging to His Majesty or hold in trust 
for the service of llin Majesty: 

(6) The property of the Federal and Provincial 
Govcrninenta and the Municipal corporation; 

(c) That belonging to fabriqvts or religious, 
charitable or educational institutions or corporations, 
or occupied by such fahriques, institutions 
or corporations for the purposes for which 
they were established and not possessed by them 
solely for the purpose of deriving a revenue there- 
from; 

(d) Property possessed and used for public worship, 
episcopal resioencee, presbyteries, parsonages and 
cemeteries, and their dependencies. The presbyteries 
and pat sonages above mentioned include any house 
ocxjupied as residence by the priest or minister in 
charge of any church, whether such house be the 
property of the iabrique or of the religious institution 
or corporation, the owner of the church, or whether it 

occupied by the priest or minister as a tenant, 
provided that only one presbytery, parsonage or 
residence for each church shall benefit from the 
exemption granted by this section; 

(e) Immoveables used for libraries open to the 
public free of charge; 

(/) All educational establishments which receive 
no grant from the Municipality where they are situate, 
as well as tboir dependencies and the lands on which 
they are erected. 

“(2) The exemptions mentioned in bul-s 1 
of this section shall not apply to persons occupying 
under a title other than that of owner, immoveable 
pwperty belonging to His Majesty or to the 
f'ederal or Proviuotal Government, who shall be 
assessed as if they were the actual owners of such 
immoveables, and be liable for the payment of the 
general and special real estate taxes. 

“(3) The owners emd occupants of the property 
mentioned in paras, (c), (d), (ej and (/) of sub-s. 1 of this 
section shall nevertheless be bound for the cost 
of the works required for the maintenance of the 
streets situate opposite such property in the Munici- 
palities where such streets are not, wholly or in 
part at the cbar^i^e and expense of the Municipality 
under the provieiona of this Aot. ^nnh properties 
shall nevertheless be taxable for. public lightmg 
for the purchase and maintenanoe of fire-fighting 
apparatus, and ior the use of water. 


*'They shall also be taxable for the opening aud 
maintenance of streets, when sueh work is wholly 
or in part at the charge and expense of the Muni- 
cipalUyi provided that the opening or maintenanoe 
work on streets dei>endent on such property be assum- 
ed by the Municipality. 

“For the purposes of this sub-s. 3, only the actual 
value of the lands shall be considered, notwithstand- 
ing the provisions of s. 488, to establish the tax to 
be imposed on the property mentioned in paras, (c), 
(d), and (/) of sub-s. 1 of the section.” 

“530. The cadastral number given to immoveable 
property upon the official plan and in the book of 
reference for the territorial division in which such 
property is situated shall, for^axation purposes, be 
a sufficient descriptien and identification of such 
property in the valuation and collection rolls”. i 

“534. Municipal taxes, imposed on any land may be 
collected from the tenant, occupant or other posses- 
sor of such land as well as from the owner thereof, 
or from any subsequent acquirer of such land, e^ en 
where such tenant, occupant, poesessor or acquirer 
is not entered on the valuation roll ” 

“560. Within fifteen days of the order of the Council, 
the clerk shall give public notice of the day, 
hour and place where the sale by auction will be 
held. The notice shall contain a description, a^ 
cording to the provisions of Art, 2168 of the Civil 
Code, of the immoveables the sale whereof is so 
ordered, and it shall be posted up at the nlaces fixed 
by the Council for publication of Municipal notices, 

“If the publication of Municipal notices be made 
in the newspapers in accordance with s. 373 the 
clerk shall post up the notice of sale in two public 
places in the Municipality ” 

“555. The purchaser shall thereupon be seized 
of the immoveable adjudged, and may enter into 
possession thereof, subject to the same being re- 
deemed within the year following, but shall cot 
remove timber nor the buildings therefrom during 
the said year.” 

“5ofi. Within the eight dsys following the adjudicap* 
tion, the clerk shall transmit to the registrar a list 
of the immoveables so sold for Municipal taxes, 
with the name of the purchaser of each of such 
immoveables.’* 

Before oommentisg upon the prcviBioijS 
of the OitieB and Towdb Act it will be 
convenient to eet out alao the lelevant pro- 
viaioDB of the Quebec Oivil Code. Such 
provieioDB are as ioIIowb: — 

“374. All property incorporeal as well as corporeal 
is moveable or immoveable.” 

*’375. Property is immoveable either by its nature, 
or by its destination, or by reason of the object to 
which it is attached, or lastly by determination of law.” 

“376. Lands and buildings are immoveable by 
their nature.” 

“377. Windmills and water-mills, built on piles 
and forming part of the buildings, are also immoveable 
by their nature when they are constructed for a per* 
manency.” 

**378. Crops uncut and fruits unplucked are also 
immoveable. 

“itccording as grain is cut and as fruit is plucked, 
they become moveable in Sb far as regards the 
portion cut or plucked. The same rule applies to 
trees; they are immoveable so long as they are 
attaohed to the ground by their roots and they become 
moveable as soon as they are felled.’’ 

’*878. Moveable things which a proprietor bae 
placed on hie read proper^ for a. vermaueniqr. or 
which he has incorporated therewith, are lamove- 
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»ble by their destination so long as they remain 
there. 

‘Thus, within these restrictions, the following and 
other like objects are immoyeable;— 

(1) Presses, boilers, stills, vats and tuns; 

( 2 ) All utensils necessary for working forges, paper 
mills and other manufactories. 

Manure, and the straw and other substances 
intended for manure, are likewise immoveable by 
destination.** 

'*380. Those things are considered as being 
attached for a permanency which are placed by the 
proprietor and fastened with iron and nails, embedd- 
ed in plaster, lime or cement or which cannot be 
removed without breakage, or without destroying 
or deteriorating that part of the property to which 
they are attachea. 

“Mirrors, pictures and other ornaments are con- 
sidered to have been placed permanently when 
without them the part of the room they cover would 
remain incomplete or imperfect/* 

381. Rights of emphyteusis, of usufruct of im- 
moveable things, of use and habitation, the right to 
out timber perpetually or for a limited time, 
servitudes, and rights or actions which tend to 
nbtain possession of an immoveable, are immove- 
able by reason of the objects to which they are 
attached.** 

“382. All moveable property, of which the law 
ordains or authorises the realisation, becomes immove- 
able by determination of law, either absolutely or 
for certain purposes '* 

“2168. When a copy of the plans and books of 
reference for the whole of a registration division 
has been deposited in the oQice for such division, 
and notice has been given by proclamation in the 
manner mentioned in Art. 2169, the number given 
to a lot upon the plan and in the book of reference 
is the true description of such lot, and is suflBcient 
as such in any document whatever; and any 
part of such lot is sufficiently designated by 
stating that it is a part of such lot and men- 
tioning who is the owner thereof and the properties 
coterminous thereto; and any piece of land composed 
of parts of more than one numbered lot is suffi- 
ciently designated by stating that it is so composed 
and mentioning what part of each numbered lot it 
oontains* , 

“No description of an immoveable in the notice 
of application for confirmation of title, or in the 
notice] of a sale by the sheriff or by forced licitation, 
or of iny sale having the effect of a sheriff*s sale, 
or in the sheriff’s deed, or in the judgment of 
oonfirmaiton, will be deemed sufficient unless it is 
made in conformity with the provisions of this article. 

“As soon as such plans and books of reference 
have oeen deposited and notice thereof has been 
given, notaries passing Acts concerning immoveables 
mdicated on such plan are bound to designate such 
immoveables by the number given to them upon 
such plan and in the book of reference, in the manner 
above prescribed; in default of such designation the 
registration does not affect the lot in question, unless 
there is filed a requisition or notice indicating the 
number on thei>lan and book of reference as being 
that of the lot intended to be affected by such 
registration.** 

Having regard*to the terms of the Eda- 
cation Act (R. 8. Q. In25, Oh. 133) and the 
Protestant School Act (15 Gso. V, o.45), 
the taxable subject matters in respect of 
school taxes are admittedly to be deter* 
iBined by the same oonsidarationa aa the 


taxable subjects in respect of Municipal 
taxes, inasmuch as the school taxes uudev 
the Education Act are exigible upon “all 
taxable property in the School Muuici* 
pality," and those under the ' Protestant 
School Aot are exigible upon “all immove* 
able property" in the Municipality inscribed 
in the neutral panel. 

It is to be observed that in regard to the 
question now being considered the appel- 
lants' case involves an impeachment of the 
conclusions reached by the Supreme Court 
of Oauada in Montreal Light, Heat and 
Power Consolidated v. The City of West- 
mount {i), In that case gas maius and 
electric poles and wires were held to be 
taxable in the Municipality in which they 
were situate. 

Their Lordships, after full consideration, 
are of opinion that the reasoning of the 
majority of the court cootaiued in the 
judgment in the last-mentioned case deli* 
vered by Anglin 0 J. 0. is well founded. 

The word “immoveable" in s 520 (l)of the 
Cities and Towns Act must, in their Lord- 
ships’ view of the construction of that Act, 
bear the meaning given to it by the Q'lebec 
Civil Code. It is true that there is in the 
Cities and Towns Act a lack df precision 
in the use of term) which readers the task 
of cooetruotioa unnecessarily difficult, but 
there is nothing iu that Act to restrict 
the meaniug attributed to the word "im- 
moveable” by the Civil Code. The words 
'iand" and ‘lands" are in the Cities and 
Towns Act used in a sense wide enough to 
cover immoveables (see and compare 'sub-s. 
(l) of 8. 520 and sub-s. 2 of the same 
section), but this use of ‘land" and “lauds” 
does not restrict the meaning of imniove- 
ables. Nor does the reference in s. 530 to 
the cadastral number given to immoveable 
property have the eSeot of excluding 
from immoveables those immoveables 
which have not or cannot have any 
cadastral number. Section 530 only reuders 
a reference to the cadastral number, where 
there is one, a sufficient description of the 
immoveable 

What thsu is au immoveable under the 
Civil Code? A gas main laid iu the earth 
is au immoveable in the sense that it is 
physically a construction fixed in the earth, 
though the individual pipes of which it is 
made op were moveable before they came 
to form part of the construction. 

Of the four means specified iu 8.375 of 
the Civil Code by reason of which property 
is to be treated as immoveable, three can 
eertaiuly be excluded . The gas mains are 
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not immoveable by deatination, because 
the soil in which they are placed doee not 
belong to the appellants. They are not 
immoveable by reason of the object to 
which they are attached. Into that cate* 
gory fall only things in themselvei move* 
able which are permanently attached to an 
immoveable. The gas mains were never 
moveables, though constructed out of things 
which were moveables. It is not suggested 
that the gas mains are immoveable by 
determination of law. There therefore re- 
mains only the category of immoveables by 
their nature. These are in s. 376 defined 
in the words “Lands and buildings are 
immoveable by their nature." 

It is said that gas mains are not buildings 
(batimenti) within the meaning of that 
term as used in s 37 6, and an argument 
based upon Art. 523 of the Code Napoleon, 
which makes "tuyaux" immoveable, was 
addressed to their Lordships in support of 
that view. Their Lordships are of opinion 
that the term buildings (batimenia) covers 
constructions such as these gas mains, and 
that these mains most be regarded as im- 
moveable by their nature in the territory 
in which they are physically situate, and 
are therefore taxable subjects in the Oity 
of Outremont. 

With regard to the fifth point, it has 
already been indicated that the term “land" 
in the Cities and Towns Act includes 
immoveables, and this being so, their Lord- 
ships think that the first appellant is liable 
for the taxes under s. 534 of the Act as 
occupant or possessor of the mains. In 
these circumstances the sixth point does not 
arise, aid the second appellant is liable 
as owner, whose name is on the rolls. 

. 8®t^®uth point raises a matter of 
jurisdiction. Could the school taxes be re- 
covered in the buperior Court ? 


Section 48 of the Code of Civil Procedure 
provides that the Superior Court has 
original jurisdiction in all suits or actions 
which are not exclusively within the juris- 
distion of the Circuit Court or of the 
Exchequer Court of Canada. 


Section 54 of the same Code is, so far as 
material, as follows : 


9**'°“*^ has ultimate jurisdiction 

to the exclusioa of the Superior Court • 

( 1 ) # ♦ « ^ 

^ In all suits for school taxfs or school fees, am 
all suits concerning assessments for the buildini 

and repainng of churches, parsonages and church 
yards whatever may be the amount of such suits.’’ 


The Bohool taxes for the first year of 
meat 1924.?5) of the three years 


assess- 

under 


consideration were exigible under the pro- 
visions of the Education Act. 

That Act empowered the School Oommis- 
sioners and Trustees to cause to be levied 
by taxation the taxes neceesary for the 
support of the schools under their control, 

Section 398 of the Act was as follows : 

“The local Council of any city, town, village, or 
rural Municipality, when required by the school board 
of a School Municipality situate wholly or partly in 
its territory, shall collect the taxes of such School 
Municipality at the same time as its own.” 

The Cities and Towns Act contained 
the following provisions with regard to the 
collection of school taxes; — 

“537. The Council shall, on the requisition of 
the school commissioners or trustees of any School 
Municipality situated with the Municp' lity, accept 
the school assessment roll or the certified extract 
therefrom presented by them, and order the Treasur'^r 
to collect such taxes, in the same manner and at 
the same time as Municipal taxes.” 

”539. If the Mimicpal Council has ordered, by 
resolution, that the collection of school taxes be 
made at the same time and in the same manner 
as Municipal taxes, the Treasurer shall enter in the 
general collection roll the amount of sucli taxes, 
collect them and remit them forthwith to the Secretary- 
Treasurer of schools. In such case actions to recover 
taxes shall be taken by the Municipal corporation.” 

lu the year 1919 certain resolutions were 
passed by the Sohool Commission ers and 
School Trustees of Outermont and by the 
Oity Council of the City of Outremont 
providing for the collection by the Oity 
of the school taxes. 

These resolutions were confirmed by 11 
Geo. V, c. Ii4 (repealed and reenacted 
by 16 Geo. V, c 74), whereby the fo)low- 
ing articles were added for the respond- 
ent to the provisions of the Cities and 
and Towns Act;— 

.5748a. Tne city may, under agreement’ with the 
school commissioners or trustees of any school 
Municipality situated within the Municipality, upon 
resolution to that eilect passed by said school 
commissioners or trustees, as the case may be, and 
by the Oity Council, acquire the school assessment 
roll or a certified extract therefrom presented by 
said school commissioners or trustees, and pay the 
said school commissioners or trustees the amount 
mentioned on such school assessment roll or certified 
extract therefrom, less the amount of a commission 
of not more than I per cent., at the dates and in 
the manner agreed upon.” 

574 8n. The resolution passed by the school 
commissicners of the municpality of the city of Outer- 
mont, in the county of Westmount, on the 10th 
day of March, 1919, the resolution passed by the school 
trustees for the Municpality of the city of Outremont,, 
in the county of Westmount, onlllnday of March, 
1919, and the resolution passe^. by the City Council 
of the city of Outremont on the 2nd day of April, 
1919, are hereby declared legal and valid for all 
intents and purposes. 

”5755, The payment of Municipal taxes and of 
school taxes, in cases provided for in Arts. 5748, 
5748a and 574Fb, may be also claimed by an action 
brought in the name of the corporation before the 
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Magistrate's court, or ths Circuit Court for the 
couutjr or district, on before the mayor, or two 
or more Councillors acting ex-offieio as justices of 
the peace, or before the recorder's court if there 
bo one.’’ 

The courts in Canada have taken 
the view that under the statutory pro- 
visions referred to above the Municipality 
could recover the school taxes in the 
Superior Court. On such a matter of 
domestic procedure their Lordships’ Board 
would be reluctant to differ from the con- 
clusions reached by the courts in Canada 
unless such conclusions were clearly shown 
to be wrong. Their Ijordsbips are, however, 
satisfied that upon the true construction 
of these provisions the Municipality are 
empowered to sue for the school taxes in 
the Superior Court. The words “in the 
same manner and at the same time” 
in B. 537 of the Cities and Towns 
Act, read with the words “may be also 
claimed*' in Art 5755, introduced by 11 
Geo. V, c. 114, render it clear, in their 
Lordships' view, that the Municipality 
were empowered to recover school taxes 
in the Superior Court, and that to that 
extent the provisions of s. 54 of the 
Code of Civil Procedure were repealed. 
This point of the appellants therefore 
fails BO far as the school taxes for the 
year 1924-25 are concerned. 

The school taxes for the year 1925-25 
and 1926-27 were exigible under the Pro- 
testant School Act, whiob provides as 
follows:— 

“16 — (2) From and after the Ist of July, 1925, in 
the various cities, towns or other local Municipali- 
ties mentioned in para. 1 of this section, there is 
hereby imposed a uniform tax, [to ho entitled the 
Protestant School Tax, (see sub-s IJ, at the rate of 
12 mills in dollar, upon all the immovable property 
inscribed in the neutral panel of each such city, 
town or local Municipality. . . . 

“ (5) The taxes above mentioned shall be levied 
and collected by the proper Municipal authorities, 
at the same time as the Municipal taxes, and, 
notwithstanding any special or general provision 
of law governing any such Municipality, the amount 
of the said Protestant school tax so levied and 
the share of the said tax upon the neutral panel 
accruing for the benefit of Protestant education, 
shall be paid over to the Central Board by the pro- 
per Municipal authorities. • . 

Their Lordshipfl are of opinion thbt 
upon the true oonstraction of these 
provisions the Municipality bad the same 
powers for recovering the taxes under 
this Act as lUtey had for recovering the 
Municipal taxes, including a power to sue 
for them in the Superior Uourt, and that to 
that extent the provisions of s. 54 of the 
Oode of Civil Procedure were repealed. In 
regard, therefore, to the school tax^sfjr 


the two last-mentioned years the conclusion 
must be the same as with regard to the 
school taxes for the first of the three years 
in question. 

With regard to the eighth point, their 
Lordships having heard and taken note of 
the statement of the respondent's Counsel 
that the respondent did not desire to treat, 
and could not treat, the order which has 
been made as entitling them to recover 
more than the one sum of $ ^,262*8? and 
interest on the footing of tbe joint and 
several liabilty of the appellants, their 
Lordships do not think it necessary to take 
the point into consideration. 

In the result, therefore, in their Lordships' 
judgment the appeal fails and should be 
dismissed. 

Their Lordships will humbly advise His 
Majesty accordingly. 

The appellants must pay the respondent 'a 
costs of this appeal. 

A, Appeal dUmissed^ 

Solicitors for the Appellant.— Messrs. 
Lawrence J ones & Co,^ 

Solicitors for the Respondents. — Messrs. 
Blake & Redden. 


PRIVY COUNCIL. 

Appeal from the Supreme Court of 
Canada. 

March 8, 1932. 

Viscount Dunbdin, Loro Blanbsburoh, 
Lord Mbbbivalb, Lo^d RussbllopKillowsw 
AND Sir Lancelot Sanderson. 

KING— Appellant 
versus 

Tie B. 0. FIR AND CEDAR LUMBER 
Co. Lid — Kbspondbnts. 

Income 'tax —Ins^irance against loss of profits, 
resulting from fire-^Moneys received by assured, 
whether liable to be taxed— 'Income, " ' profits f meanings 
Qf — Inter pr elation of Statutes'— Words and phrases— 
Includes, meaning of. 

Moneys received by an assessee under use and oc- 
cupancy policies insuring him against loss of profits 
resulting from cessation of business caused by 
fire are liable (under the British Colombia 
Taxation Act, 1924) to be brought into account by 
them for assessment to income-tax. Such moneys 
can fairly be regarded as ‘income from the business.’ 
[p. 867, cola. 1 & 2.] ..... 

Moneys which are not strictly ‘profits of a business 
may yet be the ‘income' of the tax-payer and the real 
question in cases of this nature is, whether the insurance 
moneys constitute ‘income’, and not whether these 
moneys are ‘profits’ of the assessee a business, The 
Commissioners of Inland Revenue v. Newcastle Brc^ 
weris (1) and GLiksten & Son, Limited v. Green ^2), 
referred to [p. 866, col. 1.] . a 

Where the interpretation clause of a Statute states 
that certain things are ‘included’ in a term, the term 
inoludes, unless ths context otherwise requires, net 
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thoM thinn which the Intcrpwtetlon oIbubc 
declares that it shall include, but such things as the 
tenn signifies according to its natural import, fp, 
866, col. 2.] 

MesBre. Geoffrey Lawrence, K. C. and 
Wilfred Barton, for the Appellant. 

Messrs W. N Tilly, K. G. (Canadian Bar) 
and J.W. Scobell Armstrong, tot the 
Respondent. 

Lord Blanosbuffi^h.— This, by special 
leave, is an appeal from a judgment of the 
Supreme Court of Canada of the 13th May, 
1931 , whereby, in effect, judgment in favour 
of the plaintiff-appellant, pronounced at the 
trial by the Supreme Court of British 
Columbia and afSrmed on the 7th October, 
1930, by the Court of Appeal of the same 
Province, was discharged. The appellant 
now seeks to have these two earlier judg- 
ments restored. 

The broad Question for decision is whe- 
ther certain moneys received by the res- 
pondents under use and occupancy policies 
insuring them against loss of profit result- 
ing from the cessation of business con- 
sequential upon fire are liable, under the 
British Columbia Taxation Act, 1924, to be 
brought into account by them for assess- 
ment to income-tax. 

This question has led, in these proceed- 
ings, to an acute difference of judicial 
opinion. The learned Judges of the 
Supreme Court unanimously favoured a 
negative answer to the question and their 
view had the support of Mr. Justice Martin 
in the Court of Appeal of the Province. On 
the other hand, the four remaining learned 
Judges of that court, supporting the learn- 
ed trial Judge, were all in favour of the 
view that the moneys in question must be 
brought into account by the respondents for 
taxation purposes. 

The respondents are a company incor- 
porated under the Companies Act of British 
Columbia. Since 192 1 they have been 
carrying on business at the city of Vancou- 
ver as manufacturers of and dealers in 
lumber and lumber products. On the 2.6t 
August, their plant and premiecs 

were destroyed in a conflagration. These 
Bubjects were insured against loss and 
damage by fire under annual policies, taken 
out or renewed in the previous March with 
Bome seventeen insurance companies. The 
respondents were also insured by the same 
TOmpanies against the further loss or 
damage they might sustain in the event of 
their plant either in whole or in part and 
fora period long or short being shut down 
or its working suspended in consequence of 


fire. These policies, the use and occupancy 
insurances already referred to, were separate 
from but complementary to the main 
policies. They insured the respondents in 
the total sum of $84,000 in respect of loss of 
“fixed charges" and $60,000 in respect of 
loss on “net profile." The nature of the 
liability so assumed by the insuring com- 
panies, with the character and quality of 
the payments made to the reacoudeots in 
its discharge, is made sufficiently apparent 
by the definitions of the expressions, “fixed 
obarges" and “net profits,” contained in the 
policies themselves. “Fixed charges” are 
there defined to mean : “All the standing 
charges and expenses which must necessari- 
ly continue to be paid or inourred by the 
assured during the time the said plants shall 
be inoperative.” “Net profits” are defined 
to mean “the net profits that would have 
accrued bad there been no interruption of 
business caused by fire.” 

The auuual premium upon the use and 
occupancy insurances amounted to 
$3,828.<i9 This premium had, in ordinary 
couis% been brought into the accounts of 
the respondents as a revenue charge, and it 
is stated to have been allowed by the taxa- 
tion authorities as a permissible deduction 
in the computation of the net income of the 
respondents for the purpose of income tax 
under the Taxation Act. This payment of 
premium out of revenue and its allowance 
as a disbursement are circumstances of 
importance in the case. 

The loss payable under the main fire 
policies was, it would appear, separately 
adjusted with the Oompanies, was duly 
received by the respondents, and as to that 
receipt, admittedly a receipt on capital 
account, no question is raised. As to the 
claims of the respondents under the use and 
occupancy policies, the respondents and 
the adjuster of the insuring companies 
agreed that the period of interruption of 
the respondents' business was 2i5 business 
days, this being the length of time estimat- 
ed to be required for the rebuilding of the 
plant, and the loss was adjusted on the 
following basis : — 

Loss of net profits, estimated 
for $317.23 per day, and 
allowed at $ iOO per day ... $13,OCO. 
Payment of fixed obargfes, 
estimated and allowed at 
$234.80 per day ... $52,427.90 


Total ... $95,427.90 
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It is not disputed that as between the tax 
years 1923 and 1924 this sum if aeseseable 
to tax at all is properly apportionable as 
follows : — 

1923 — 113 business days ; 

Net profits ... 

Fixed oharffes ... $27,555 05 

1924 —102 business days : 

Net profits ... $20,400.00 

Fixed charges ... $24,872'b5 

The sum of $ '5,427.90 having been duly 
received, the respondents in their income 
tax returns to the Province for the year 

1923 included the sum of $11,293.20 as an 
income receipt and in their return for the 
year 1924 they included as a similar receipt 
the sum of $l3,V0680 In the result, pro- 
vincial income-tax for the years lu23 and 

1924 was in fact paid in respect of these 
sums agsrregating $75,000 out of the total 
sum of $95,427.90 received as already 
stated. 

The respondents did not bring into 
account for either year the balance — 
$’i0,427.90. Their view even then was that 
that sum was exempt from liability to tax 
for the reason that it represented moneys 
received from the insurance companies in 
excess of the actual loss sustained, the 
rebuilding of the plant 1 aving in fact 
taken a less number of days than that 
estimated for and allcwea by the adjusters. 

Now, with reference to these matters two 
things can at once be said. On the one 
band, the $75,000 were brought in before 
any advice was taken, and it is agreed 
between the parties that the mere fact that 
income*tsx was inadvertently paid by the 
respondents thereon is not to prejudice them 
to the extent to which in these proceedings 
it is not established that these moneys were 
liable to be brought into charge. On the 
other hand, it has not been contended by 
the respondents that any distinction in the 
matter of liability to tax can really be drawn 
between the $75,0C0 in respect of which its 
existence was originally assumed by them, 
and the balance of $2o,427. ilO in respect of 
which exemption was always claimed. 

On the^ 28th November, i927, the action 
out of which this appeal arises was com- 
menced. There was a claim for arrears of 
personal property tax for interest and for 
penalties. But^it soon emerged that there 
was no dispute between the parties with 
reference to the personal property tax The 
claim which remained— not, it must be 
agreed, very clearly alleged— was originally, 
in effect, one for income tax, upon the 
balance figure of $20,427.90alreadymention« 


ed . At the trial, however, as a result of pre - 
liminary admissions of fact between the 
parties, it was found that, for special reasons 
whichfor' the moment their Lordships pass 
by, the accountability of the respondents te 
income-tax in respect of the receipts repre* 
senting fixed charges need not be further 
disputed, and that the real question, effective 
in result, was confined to the allegsd liability 
of the respondents for income-tax in respect 
of 'the loss of net profits” receipt, and it was 
agreed that, if it were held that the respond- 
ents were liable to income tax on that receipt 
the sum remsiniDg recoverable in the action 
after all adjustments, was $3,92286, any 
question of liability to penalties being held 
over. Thus it was that the learned trial 
Judge who held the respondents to be so 
accountable, entered judgment for the Grown 
in thesum stated. Thusalsoit was that in 
all the courts attention has been focussed on 
this one major iesue, and it is with reference 
thereto alone that the judgments under 
review have been given. 

The question whether this "loss of net 
profits” receipt is one which must be brought 
into calculation for the purpose of arriving 
in each of the tax years in question at the 
sum for which the respondents are aseeesable 
to Provincial income- tax must depend upon 
the provisions, properly construed, of the 
taxing Statute of the Province But it will 
be convenient before these provisions are 
applied to that receipt to a‘?certsia apart 
from any question as to incone-tax its 
precise place and character in the economy 
of the respondents' business. And there i.”, 
it would appear, little difficulty in ascertain- 
ing this. 

The main purnose of the respondents, as it 
is of all similarindustrial units, is the 
acquisition of gain, such acquisition in the 
case of each unit being effected by the 
exercise of such of the powers conferred upon 
it by its constitution as it may determine to 
exercise. In the case of the respondents 
acquisition of gain was primarily to result 
from their carrying on of the baainess of 
manufacturers o! and dealers in lumber and 
lumber products. In the conduct of that 
business they were exposed to the grave risk 
of fire, and the insurance of their premises 
and plant was an insurance against a 
possible capital loss dictated by every con- 
sideration of prudence. If the risk were not 
so guarded against, then by a fire sufficient- 
ly disastrous the whole operations of the 
respondents might, definitely be brought to 
a close and acquisition of gain for them de- 
finitely ended. 
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But suoh a Are, even if so far insured 
afainsr, might still prove a hindrance more 
or lesj prolonged to the unbroken acquisi- 
tion of gain itom their business by reason of 
the fact that its continuance might not be 
possible during the period of reinstatement. 

This insurance redeipt therefore was the 
product of a revenue payment prudently 
made by the respondents to secure that the 
gsins which might have been expected to 
accrue to them had there been no fire 
should not be lost, but should be replaced 
by a sum equivalent to their estimated 
amount. 

Further, this was a receipt which had to 
be brought into the respondents’ revenue 
account, so that it might enter into the 
calculation necessary to determine their 
profits available for dividend. It had been 
produced by a premium out of revenue, 
and therefore out of potential profits— a 
premium paid for the express purpose of 
ensuring in an event a sum in substitution 
for and the equivalent of net buisness 
profits over a defined period of time. All 
this is clear from the terms of the 
insurances themselves. Accordingly this 
insurance receipt was necessarily a revenue 
receipt of the business, which must not 
only have been brought into the respon- 
dents* revenue account, but if, for instance, 
it had happened that any of the stockholders 
were specially interested in the profits of a 
particular year, being, for example, non- 
oumulative preference stockholders, then 
the receipt must have been brought into 
credit proportionately for the years in which 
the profits represented would but for the 
stoppage presumably have been earned. 

Finally, the receipt was one of which, as 
their Lordships thick, it can be fairly said 
that it arose from the business of the 
respondents. The two Bagliah cases of 
The Commissiontrs of Inland Revenue v. 
Hewcastle. Breweries (l). and J. Gliksten & 
Son, Limited v. Green (2) are authorities for 
this proposition. This receipt was in- 
separably connected with the ownership and 
conduct of the respondeats’ businees. Had 
the respondents not been insured under 
their main fire policies, these particular use 
and occupancy policies would not have been 
available to them. As a result, the respon- 
dents have secured for themselves, a net 
receipt involving gain— an unusual mode of 
deriving gain from the business, it may be 


(1) 12 T. O. 927. 

W)(1928)2K.B.193 at p. 204; 97 L. J. K. B. 43J; 

139 L. T.12;72 S. J. 239; 4 4 T. L, R. 418; 3Jl LI. L. Rep. 
1 affirmed in (1929) A. 0. 381; 98 L .7. R B. 353; 

140 L. T. 623; 45 T. L. R. 274; 63 LL L. R. 132, 


agreed, but, as Lord Warrington said in 
similar circumstances in the Newcastle 
Brswenes case (1) not so divorced from the 
business as to prevent it entering the 
accounts as a receipt arising therefrom. 
And it was not a windfall. As observed by 
Sargant, L. J. in Gliksten's case (2) it was an 
ordinary receipt in the sense, not that it 
would occur every year or regularly at 
stated intervals, but in the sense that in the 
case of a business prudently conducted it 
would ordinarily be received so often as the 
risk insured against materialised. 

This then as applied to the respondents’ 
business is the nature of the receipt with 
reference to which the inquiry must now be 
made, whether under the Taxation Act,^ 
1924, it is of a character to be brought into* 
charge. 

That Act is very lengthy, it consists of 
200 sections, but its provisions relevant to 
the inquiry in hand are not numerous. 
Section 2 is an interpretation section. It 
places a meaning upon 2d expressions used 
in the Statute In 13 instances the defini- 
tions which follow are said to be "included" 
in the term defined; in i5 instances the term 
defined is said to "mean that which 
follows.” 

The word "income” is in the former class, 
and their Lordships cannot doubt that in 
consequence the word, as used in the 
Statute, includes, unless the context other- 
wise requires, not only those things which 
the interpretation clause declares that it 
shall include, but such things as the word 
signifies according to its natural import. 
See Dilworth v. New Zealand Commissioner 
of Stamps (3). By s. 2, unless the context 
otherwise requires, 

“income," amongst many other things, "includes" 
the gross amount ‘‘earned derived accrued or re- 
ceived from any source whatsoever, the product of 
capital labour industry or skill . . , and includes 
all income revenue rent interest or profits arising 
received gained acquired or accrued due .... 
from real and personal property or from money 
lent deposited or invested or from any indebted- 
ness secured by deed mortgage contract agreement 
or account or from any venture business or pro- 
fession of any kind whatsoever.” 

“Person" includes corporations. 

By 9 . 4 (i) it is provided that: — 

“To the extent and in the manner provided in this 
Act and for the raising of a revenue for Provincial 
purposes— 

(a) All property within the. Province and all 
output and income of every person resident 
iu the Province . . . shall be liable to 
taxation." 

Part 111 ot the Ac!; relates to taxation of 

(3) (1899) A. 0. 99; 68 L. J. P. 0. 1; 79 L. T. 473’ 
fJTiV. R,337, 
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inoome, and certain olases of income ate 
made exempt from taxation by b. 42. 

Section 44 (1) is as follows: — 

**Thenet inoome of every person shall be ascer- 
tained for the purposes of taxation by deducting 
from his gross income the exemptions provided in 
8. 42 , . . and all expenses incurred in the pro- 
duction of that part of his income which is liable 
to taxation . . . and the income-tax thereon pay- 
able to the Crown in right of the Dominion . . . 
bnt the following shall not in any case be allowed 
as expenses incurred in the production of income. 

^ ♦ ♦ ♦ ♦ ♦ 
“(e) Any loss or expense recoverable under any 
insurance policy or contract of indemnity. 

“ 48. — (1) A return of income as required by this 
Act shall be made by each taxpayer annually with- 
out any notice or demand and filed with the Assessor 
of the assessment district in which the income is 
liable to taxation. . . . 

“(3) Where the return contains a statement of 
income derived from any business the taxpayer 
shall attach thereto a copy of his certified balance 
sheet and profit and loss account relating to that 
business for the period covered by the return. 

* .ic « 4t 

“51. The taxon income shall be assesssed levied 
and paid annually upon the net income of the 
taxpayer during the last preceding calendar 
year,” 

A referenoB to e. 44 (1) ft) and 8. 48 (3) 
•howfl very clearly why in this case the 
receipt by the respondents in respect of 
“fixed charges” disappeared from the 
disensnon. In ^ their accounts for the 
purpose of arriving at their ‘ net income” 
the respondents were entitled to the benefit 
of a deduction for fixed charges as an 
expense: they were, however, required by 
0.44 (I) (t) as against these lost fixed 
charges to bring in the fixed charges 
insurance receipt. The efiect (the account 
being otherwise in credit) was necessarily 
to increase by the amount of that receipt 
the ultimate net income of the respondents. 

Leaviog therefore that item, the question 
is whether within the meaning of the Act 
the insurance receipt in respect of “less of 
net profits” was also ‘'income” to be brought 
into account so as to enter into the calcula* 
tions for determining the “net income” of 
the business for income-tax purposes. 

In view of the nature and origin of the 
receipt, as they have trre^d these, their 
Lordships have reached the c mclusion that 
within the meaning even of the interpreta- 
tion clause this receipt was ‘income from a 
business” and that in ordinary parlance it 
was income *or gain derived from the 
business of the respondents which had 
necessarily to be brought into receipt as 
euch in the profit and loss account of the 
business referred to in e. 4b (3) of the 
Statute. 


In effect, this wae the view taken by the 
learned trial Judge and by the majority of 
the Court of Appeal of British Columbia. 
Mr. Justice Martin's dissenting View, 
although perhaps less clearly expressed, 
may be taken to coincide with that of the 
learned Judges of the Supreme Court, 
which was that the Statute nowhere provides 
for taxation of moneys paid by way of 
indemnity for profits not earned but 
irretrievably lost: that the moneys in 
question represented insurances placed by 
the respondents in order to meet the 
possibility of destruction by fire of its 
means of earning profits; that that event 
occurred, with the result that the respon- 
dents made no profit out of the propeity 
which could be taxed for thepeilod in 
question: that there weie therefore no profits 
to tax, and in the absence of clear language 
authorising such a courEe, there was no 
warrant for taxing money substituted for 
profits by way of indemnity for their loss* 

Their Lordships feel that the true 
question at issue has not in this statement 
been really dealt with by the learned 
Judges of the Supreme Court, The real 
question was whether the insurance monevs 
in question constituted “income'’ of the 
respondents within the meaning of the 
Taxation Act, and not whether these moneys 
were “profits” of its business. Moneys 
which are not strictly “profits” of a business 
may yet be income of the taxpayer. But 
even on the question whether the moneys 
here could properly be deecribed as 
“profits” the learned Judges do not eeem to 
have referred to the reasoning of the House 
of Lords in CUkstens case, (2) supra, which 
would appear to be in corflict with their 
own. 

But however the receipt be described, it 
is becauEe it is truly “income” of the respon- 
dents that it must be brought into charge in 
their revenue account for the purpose of 
arriving in respect of the year of charge at 
the respondents' net income. Whether the 
whole or any part of it is finally chargeable 
depends upon the result of the whole 
annual expenditure and revenue accounts 
of which it constitutes one item only. 

For these reasons their Lordships find 
themselves in the result in agreement with 
the learned trial Judge They are unabh 
to concur in the concluEion of the Supreme 
Court. They think accordingly that this 
appeal should be allowed, and the judgment 
of the Court of Appeal of British Columbia 
restored. This will automatically reviye 
the judgment of the learned trial Judge. 
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Aad their Lordshipe will humbly adwiee 
His Msjeaty accordingly. 

The Grown must have its costs before the 
Supreme Court, but in view of the observa- 
tions of their Lordshipe upon this subject 
made on the application for special leave 
there will be no costs of this appeal. 

A. Appeal allowed. 

Solicitors for the Appellant;— Messrs. 
Oard Lyell & Co. 

Solicitors for the Respondent: — Messrs. 
White A Leonard. 


BOMBAY HIGH COURT. 

Criminal Revision No 243 of 1931. 

November 3, 183l. 

Bbaumont, C. J and Broouvibld; J. 
RUSTAM GURSETJI LAM- 

APPLIOiNT 

versus 

EMPBROR — Oppositb PsRVT. 

Bombay Prevention o/ Gambling Act (IV of 1397), 
M. 40(a), 7— Keeping common gaming home— Search by 
Police— Finding of slips of paper with names of 
horses and sums of money — Presumption — How prsr 
sumption rebutted — Panohaama — Evidentiary value — 
Criminal Procedure Code (Act V of 1898), s. 103 (1), 
(^)* 

Theacci^sed, a medical practitioner, was charged 
with keeping a common gaming house and thereby 
committing an offence under s. 4 (a) of the Bombay 
Prerention of Oambling Act. He was convicted on 
the evidence that on a Police raid of his dispensary 
some slips of paper with names of horses with sums of 
money marked against some of them were found. 
The Police could not find betting books of any sort: 

Held, (il that if a presumption arose from 
the evidence under s. 7 of the Act that the house or 
room was used as a common gaming house, then that 
presumption was rebutted by the fact that nothing was 
fotmd in the house to suggest that it was 
being used as a common gaming house; [p. 869,col, 
1 -] 

(ii) that the documents found in the house were 
perfectly consistent with the persons who were there, 
(hat is the accused, being merely engaged in making 
private bets for their own entertainment and the 
total absence of any books relating to book-making 
showed that no business of a common gaming house 
was being conducted, [ibid.] 

Putting in panehnamas signed by panehas as part 
of the evidence of a Police Officer is worthless except 
to corroborate the evidence of the officer that panehas 
were employed and to show that the provisions of s. 
103(1) and (2) of the Criminal Procedure Code have 
been complied with. [p. 870, col. 1.] 

Crimmal Revision against the oonviotion 
and sentence passed by the Presidency 
Magistrate, Fourth C^urt, Bombay. 

Mr. Sohrab R. Davar. (with him Mr. 
R.J. Thakor), for the Applicant. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. 

Beavmont. C. J.— These are two ap« 
I>lioatioDS in revision again st two eon vie* 
tions passed by the Presidency Magistrate, 


Fourth Court. In applioaticn No. 243 Dr. 
Lam was charged with keeping a common 
gaming house and thereby committing an 
offence punishable under s 4 (a) of Bombay 
ActlV of 1887,'andin the other case fourper^ 
sons who were in Dr. Lam’s premises were 
charged with being found in a common 
gaming house and thereby committing 
offences under s. 5 of the said Act. 

Now the evidenee is of two kinds. In 
the first place there is the evidence of a 
witness named Chand Galab who says that 
he was given by the Police a marked five 
rupee note and five marked rupee coins 
and that be went with that money to Dr. 
Lam’s room and there made certain bets 
and that Dr. L^m took the mark- 
ed money for the purpose of the bets. 
The learned Magistrate says that 
Chand Gulab is a reliable witness, and 
he aocepts his story. Bat the difiioulty 1 
have in accepting 'the story is that as soon 
as he left Dr. Lam’s premises he informed 
the Police of the bets there made, and the 
Police at once raided Dr. Lam’s premises. 
It is quite clear from the evidence of 
Sergeant Taylor, who was the Police -Officer- 
in charge, tnat Dr. Lam and the other ac- 
cused persons who were in Dr. Lam’s pre- 
mises were not anticipating a raid. Although 
no raid was exoected the marked money 
wa not founa on the premises, and the 
conclusion I draw from that is that 
Ohand Gulab dil not effect bets with the 
ten rupeef; if he hat, they would certainly 
have been recovered when the Police raided 
the premiees a few minutes afterwards. 
On hi) own showing Chand Gulab is not 
a person with a very high sense of honour, 
because he says that he had made bets 
previooelv with Dr. Lam (wtioh Dr. Lam 
denirr). although for the last two years he 
had been a member of the Auti-Gambling 
League. H) probably thought that he 
could find a better use for the Rs. . 0 which 
he had teen lucky enough to obtain from 
Police than handing them over to Dr. Lam 
for the Police to recover. Tnat is the only 
din cl evidence of any betting. The other 
evidence is the result of the Police raid. 

There were discovered in the premises 
of Dr. Lam various slips of paper on some 
of which were names said to be names of 
horses and on some certain sums of money 
were marked. Toe document on which 
the learned Government Pleader relies 
most strongly is Ex. G, which has the 
names of ten horses which were running at 
the Bombay races on that day, the day of 
the raid, and against the names of someel 
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thoao hones in two oolomns of the slip 
headed respectively “W* and “P” were 
earns of Re. 1 4 0, from which I think one 
may infer that bets of Re. 1-4-0 had been 
made or were to be made on certain horses 
for a Win or a Place. But no betting books 
of any sort wfre found. The suggestion 
apparently is that Dr. Lam was carrying 
on a book-maker’s basiness. If so, one 
would expect to .find books with records 
of the bets made. The slips of paper which 
were found appear to me to be consistent 
with the view that Dr. Lam was interested 
in horse racing, as he says, and waa mak- 
ing a note of bets which he proposed to 
make at the races, possibly for himself and 
hie friends as well. But I see absolutely 
no evidence of anything in the nature of a 
betting business or of a book-maker’s 
business being carried on by Dr. Lam or 
by the other accused who were in his 
rooms. 

The way the learned Government Pleader 
puts the case is this He save that under 
B. 3 of Bombay Act IV of 1887, that is to 
say, the Prevention of Gambling Act, “in- 
struments of gaming" is defined as includ- 
ing amongst other things any document or 
record of any gaming, and “common gam 
ing house" is defined as meaning “a house, 
room or place in which any instruments of 
gaming are kept or used for the profit 
or gain of the- person owning, occupying, 
using or keeping such house, room or place" 
and the learned Government Pleader says 
that having discovered on the raid certain 
record of gaming transactions, that is to 
say, slips of paper with names of horses 
and sums of money upon them, a presump- 
tion arises under a. 7 of the Act that the 
house or room is used as a common gam- 
ing house. Well, if that presumption does 
arise from the mere finding in the house of 
a slip of paper with the names of horses 
and sums of money against them, 1 should 
say that the presumption is rebutted by 
the fact that nothing was found in the 
house which really suggests that it was 
being used ss a common gaming house. 

1 do not propose to go in any detail 
through the evidence which has. been an- 
alysed by the learned Magistrate, but the 
conclusion I come to is that the documents 
found in the Jiouse are perfectly consistent 
with the persons who were there, that is 
the accused, being merely engaged in mak- 
ing private^ets for their own entertainment, 
and the total absence of any books relating to 
book- making shows that no business of a 
common gaming house was being oonduot* 


ed. That being so, t think that we must 
set aside the convictions. 

There are two observations of a general 
character I desire to make in connection 
with this caoe. The first is that I cannot 
help thinking that the Police exercised 
their discretion unfortunately in launching 
this prosecution. It must, I think, have 
been apparent to Sergeant Taylor, who was 
in charge of the Police, when he found 
that his marked money was not in Dr. 
Lam’s premises, that his witness Oband 
Gulab was not a very reliable person, and 
when he also found on the raid that there 
was no serious evidence of any gambling 
business being carried on at this bouse, 

I think he must have appreciated that, 
putting his case at the very highest, there 
had been a merely technical breach of the 
Prevention of Gambling Act. If there- 
could be no more than a technical offence, 
it was, I think, unfortunate to take up the 
time of a Presidency Magistrate, a very 
busy man, and the time of this Court which 
is much in arrears with its work in dealing 
with such a case. 

The other observation I desire to make 
is in connection with the panehnama which 
was put in. Sergeant Taylor in giving 
evidence says that be made a search of the 
premises of Dr Lam in company of two 
panchas and he then puts in the panehnama 
signed by the panehas and apparently that 
panehnama was treated as being evidence 
that the panehas had agreed with the accu- 
racy of Sergeant Taylor’s evidence as to 
what be found on the search. Of coarse 
the panehnama is not evidence of anything 
of the sort. If a Police OfiScer conducts a 
search in company of panchas he may give 
evidence of that fact. Ue may say, “I sear- 
ched the premises in company of two inde- 
pendent persons whose names were so and 
so". But if he desires that the evidence 
of the panehas is to be used to fortify hia 
own evidence and show that his evidence 
as to the search is correct, then, he must 
call these panchas. He is not entitled to put 
in a signed panehnama and rely on that 
as evidence that the panehas agree with 
bis evidence. If Sergeant Taylor’s evidence 
bad been challenged in this case as to the 
correctness of what he found on the pre- 
mises, I should have thought that hia 
evidence was open to this comment that 
there bad been independent persona 
whom he could have called to supplement 
and fortify hia evidence but whom he had 
neglected to call or ask the court to call. 
The learned Qovenunent Pleader says that 
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in Bombay Oity the practice prevails of 
putting in these panchnamoa as part of 
the evidence of the Police witnesses. That 
is a practice which does no*; prevail in 
the mofusailt in which the general practice 
ij to call the panchaa, and tbe same rules 
of evidence are apolicable in BD-nbay Oity 
as in the mofuaail I desire to make it 
perfectly clear that in my opinion putting 
iu panehnamaa signed by panchaa as part 
of the evidence of the Police Officer is 
worthless, except to corroborate tbe evi- 
dence of the officer that panchaa were em- 
ployed, and to show that the provisions of 
8. 103 (1) and (2) of the Criminal Prooe- 
dure Coie have been complied with. If 
the evidence of the panchaa is sought to 
be relied upon, then the panchaa must be 
called and the accused must have an 
opportunity of cross-examining them. To 
my mind the last words in s. 103 (2) do 
not negative this right. 

The application in revision will in both 
cases be allowed and the accused will be 
discharged and the fines refunded and 
and the alleged instruments of gaming 
will be returned to the persons to whom 
they belonged 

Bpoomfleld, J.-R. c. Lam, who is 
the principal aocued in these two cases, is a 
Medical Practitioner, apparently of some 
standing, who has his consulting rooms and 
laboratory in the Raval Building in La- 
mington Road. It appears that Inspector 
Taylor, having received information from 
one Basdeo, a witness in the case, that Di.Lam 
was using these premises for tbe purposes 
of a common gaming house, obtained a war- 
rant under s. 6 of the Bombay Prevention 
of Gambling Act, and on the day in ques- 
tion, that is February H, l»3l, sent one 
Ohand Qulab with some marked coins and 
a slip of paper containiog tbe names of 
horses to the doctor's premises to lay a bet 
with him. Information having been given 
by Ohand Gulab that the bet had been du- 
ly laid, the Police thereupon raided the 
premises, and certain articles which have 
been described by the learned Chief Justice, 
principally some eoraps of paper con- 
taining the names of horses with in some 
oases figures against them, were found part- 
ly on the persons of other people present 
in the rooms and partly in Dr. Lam's waste 
paper basket and in a cupboard in one of 
his rooms. 

The charge against Dr. Lam is under 
8. 4 (a) of the Act. No details have been 
given. He has been charged with' and con- 
victed simply of keeping a common gaming 


house. Similarly the charge on which the 
other accused have besn convicted is 
simply that of gaming in a common gam- 
ing house. We understand, however, from 
tbe learned Government Pleader that the 
gist of tbe prosecution case is that Dr. 
Lam was in the habit of taking bets on 
horses running in the Bombay races and 
that he used his premises in Lamington 
Road for this purpose, also that the other 
accused were present on the occMion in 
question for the purpose of placing bets 
with him. 

The evidence to substantiate these charg- 
es is partly direct and partly indirect. 
The direct evidence consists of the state- 
ments of the witnesses Basdeo and Ohand 
Gulab, who state that on certain previous 
occasions they had visited the doctor at 
hie quarters in Leamington Road and placed 
bets with him which were accepted. 'I'he 
witness Basdeo describes himself as a cotton 
broker, but he is also as he admits a pro- 
feEsional Police informant. On two occa- 
sions he has himself been convicted of 
gambling. It has been alleged by Dr. Lam 
that there is personal enmity between him 
and this witness. That allegation can hard • 
ly be said to have been proved. But it 
has been proved that in a certain case 
No. 38 of 1929 in which this Basdeo was 
the complainant, the trying Magistrate 
came to the conclusion that he was a per- 
son utterly unworthy of credit who should 
not be believed upon bis oath. I think, 
therefore under the circumstances, it would 
be quite unsafe to rely upon the evidence 
of Basdeo as a basis for convicting the 
accused. 

The other witness Ohand Gulab is in the 
service of an onion seller and has been for 
two years a member of the Anti- Gambling 
League, whatever that may be. It is not 
alleged that there is any personal animua on 
his part against any of the accused. But I 
agree with the learned Chief J ustice that 
his evidence must be said to be completely 
discredited by reason of the fact that the 
marked coins, which he states he handed 
over to Dr. Lam - a few minutes before the 
Police raidi were never found. It is also 
to be borne in mind that though he states 
that on two previous occasions he had 
placed bets with the accused, jio record of 
those transactions has been discovered 
either. The prosecution case appears to be 
that Dr. Lam was in the habit of receiving 
bets, i. e., made a business of it, and it is 
difficult to see how such a business could 
have been carried on without some aoknow- 
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ledgment of the transaotioDi being given 
to the punters and some record being kept 
by the book-maker himself. 

The circumstantial evidence consisting of 
the finding of these slips of paper con- 
taining the names of the horses, etc., is 
obviously deprived of almost all its value 
once the evidence of Basdeo and Chand 
Gulab is not accepted. The articles found 
could be reasonably explained on the hy- 
pothesis that the accused and some of his 
friends were taking shares in tickets to be 
purchased by one or other of them on the 
totalisator. It is to be noted that the pre- 
mises were raided on the morning of Feb- 
ruary, 14, the afternoon of that day being a 
race day. The Government Pleader argues 
that this is not the defence put forward by 
the accueed themselves; but in the written 
statement of Dr. Lam we find this allega- 
tion: “On one occasion I was to meet a 
few friends at the course and we had de- 
cided to back a few horses in partnership 
on the 'tote\ and this is how one of the old 
slips found from the cupboard bears the 
names of horses and the amounts 1 had 
backed on these horses in partnership with 
my friends.” 

As regards the presumption under s. 7 of 
the Act, on which reliance was placed by 
the learned Government Pleader, that pre- 
sumption only arises when ‘’instiuments of 
gaming” are found “in any house, room or 
place entered under warrant.” The defini- 
tion of “instruments of gaming” contained 
in s. 3, as amended by s. of Act VI of 
1919, is extraordinarily wide, so wide 
that if the words were to be taken literally 
they would apparently include perfectly in- 
noceiit articles, for instance, the mere record 
of private bets It Eeenos to follow that 
where the alleged instruments of gaming 
are of the character which we have in the 
present case, the presumption under s. 7 is 
one which requires very little evidence to 
rebut it. It is rebutted in this case in my 
opinion, by the failure to find any books 
of account or any evidence whatever to show 
that Dr. Lam was carrying on anything in 
the nature of a betting business in these 
premises. 

1 agree, therefore, that the convictions in 
each case should be set aside, 

A. Convictions set aside. 


CALCUTTA HIGH COURT. 

Oivil Revision No. 1551 of 1930. 

March 9, 1931. 

Mittbb, J. 

8URYA KUMAR MITRA and othbbs 
— Pbtitionbbs 
versus 

Munshi NOABALIanu othbrs — 

Opi 08ITB PaBTIB-I, 

Bengal Tenancy Act {VIII of 1885), m. Zd-C, 26-E, 
26. F— Sale of occupancy— Pre-emption-- Right of 
landlord to whom notice was not given— Exercise of 
right within reasonable time. 

Section 26-F, Bengal Tenancy Act, gives the right 
of pre-emption not only to those landlords on whom 
notices have been issued but also to those on whom 
notices have not been issued under s. 26-0 and 26-B, 
but who are landlords of the occupancy holding. In 
the case of the latter the right is to be exercised with- 
in a reasonable time of the knowledge of the sale. Tv. 
872, col. 2.] 

Oivil Revision against an order of the 
Munsif, Central Court, Dacca, dated the 6th 
September, 1930. 

Mr. Hiralal Chakravarty, tor the Peti- 
tioners. 

Mr. Nripendra Chandra Das, for the 
Opposite Parties. 

Judsrment — The question which arises 
in this role relates to the new provisions 
of B 26 P, Bengal Tenancy Act, as amended 
by Act IV of 1928, This case illustrates one 
of the difficulties which arises in the 
working of the provisions of the Act. With 
great respect to the Legislature I think that 
it seems to have left much that ought to 
have been stated for clarifying the provisions 
of the Act. In this case it appears that an 
occupancy holding was sold in execution of 
a money decree and was purchased by the 
decree-holder. The decree-holder had 
notices served on some of the co-sharers 
landlords whom he named in the notices as 
contemplated by s. 26 E, cl. 4 of the 
amended Act. lie issued notices on five of 
the tenure-holders who were the immediate 
landlords of the raiyats whose occupancy 
holding bad been sold by the compulsory 
sale. It is said that there are about 30 
tenure holders who are the immediate 
landlords of the raiyats. An application 
was made on 16th April 1930 by eight of the 
CO sharers under s. 26 F, cl. (1), for exercis- 
ing their right of pre-emption. They 
applied that the entire holding be trans- 
ferred to themselves. Of these eight persons 
who applied under s. 26 F, two of them 
namely Frokash Kumar Mitra and Ohandra 
Kumar Mitra were served with notices 
under s. 26 E, cl. (4), on 15th February 
1930. The application of these two persons 
was filed evidently beyond the two months 
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piCKiitedl m e. 36 F, ol. (1). The other 
eiz persooe who joined alleged that they 
had received no notices under s 26 E, cl. 
(4) but they came to know of the sale in 
execution some time on 25th February ItSO 
and they joined in the application with 
Prokaeh Komar Mitra and Ohandra Kumar 
Mitra. The Moneif has thrown out the 
application on the preliminary ground that 
BO far as Ohandra Kumar and Prokash 
Komar are concerned, the application is 
beyond two months and therefore not 
entertainable having regard to the provi- 
sions of B. 26 F cl, (1). He has also thrown 
out the application of the other six persons 
who alleged that they received no notices 
1 ^ tlteir names do not appear in the notice 
under s. 26 B, ol (4). A rule has been 
obtained in this Oourt at the instance of 
seven out of eight applicants, one of them 
having died without leaving any iseue. 
The present Rule has been applied for not 
only at the instance of the applicants on 
whom notices were served but also on 
behalf of the rest. 

It is said that one of the tenure-holders 
died and his heirs have been made parties 
to the present suit as petitioners. It is 
argued in support of this Rule that the 
Munsif has clearly acted without jurisdic- 
tion in refusing to entertain this application 
at the instance, at any rate, of those peti- 
tioners on whom notices were not served 
under s. 26 E, cl. (4) In order to consider 
the soundness ol this contention, it is 
nsoessary to consider the scheme and policy 
of the amended provisions of the Bengal 
Tenancy Act. It appears to me that it was 
intended by s, 26 F to give a right of pre- 
emption to the landlord of an occupanoy 
holding in case ol transfer of the occupancy 
holding either by private treaty or in execu- 
tion sales in favour of persons who are 
strangers to the holding. That is the 
principle which is recognized undoubtedly 
by the provisions of that section. But 
certain limitations are provided as to the 
time during which this right must be exer- 
cised and it is said in that section that this 
right should be exercised within two 
nionths of the service of the notice under 
B. 26 0 or s. 26 E. The Act does not make 
any provision with regard to cases where no 
notice has been issued on persons who claim 
to be the landlords of the occupancy holding 
which has been sold as contemplated by 
s: 26 0 or s. 26 B. In such a state of things 
I think it would be right to construe the 
section as giving the right of pre-emption 
not only to those landlords on whom notices 


have been issued but also to those on whom 
notices have not been issued under s. 26 0 
or B . 26 E but who claimed to be the 
landlord of the ocoupaocy holding— the 
right to be exercised within a reaeonahle 
time of the knowledge of the sale. 

It cannot be contended that although the 
Legislature intendel clearly by the provi- 
sions of s. 26 F to give a right of pre- 
emption to the landlord, it could only be 
exercised by persons who would bo 
described in the notices served through the 
Oollector as the landlords of the holding 
although in reality there may be persons 
other than those named in the notices who 
are co-sharers in the superior interest. 
This could not have been the intention of 
the Legislature. In those circumstances I 
think it is right to treat the application of 
the petitioners other than Ohandra Kumar 
and Prokash Kumar as an application made 
under s. 20 P for the exercise of the right 
of Dre-emption,they not being the tenure 
holders who are in any way bound by the 
limitation provided for in that section, 
namely that the right has to be exercised 
within two months of the service of notice 
issued under s. 26 0 or s. 26 E. It is 
admitted that no notice has been served on 
them. 

In these circumstances I think the Rule 
must be made absolute and the case be sent 
back to the Muasif in order that be may 
entertain the application and decide if there 
is any contention as to whether the present 
applicants except the applicants Prokash 
Knmar Mitra and Ohandra Kumar H^itra 
are tenure holders and hold the superior 
interest either wholly or in part. If the 
Muneif comes to the oonolueion that they 
are the immediate landlords of the 
occupancy holding be will grant their 
application and permit them to exercise the . 
right of pre-emption as 1 undprstsnd the 
entire purchase- money hae been deposited 
in pursuance of the provisions of s. 26 F, 
ol. (b). If on the other hand he decides 
that these persons are not oo-sharer tenure- 
holders he will dismiss the application.. 

There will however be no order as to 
costs. 

A. Case sent back. 
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NAOPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Mieceilaaeoas Oivil Appeal No. 42 
of ltf30. 

March 21, 1931, 

Maonaib, J, c. 

LADURAM— Appblljnt 
versus 

8AKHARAM — Rs^POMugNT. 

Provincial Insolvency Act (V of 1920)^ s. 27 (2 ) — 
Application ior discharge ~ Extension of time — 
Creditors' right to apply. 

Section 27 (2) of the Provincial Insolvency Act, 
authorises a Court to extend the time for an ap- 
plication for diachpging an adjudicated insolvent 
even if an application for extension of time is made 
after the period specified for making the application 
for discharge has expired. Gopal Ram v. Magni 
Ram (2) and Palani Goundan v. Official Receiver, 
Coimbatore (3), followed. In re Ram Krishna Misra 
fl), distinguished, [p. 873, col. 2.] 

It was not the intention of the framers of tiie Pro- 
vincial Insolvency Act, that the debtor should deri\ <> 
advantage from his failure to apply for dischai>;. . 
Therefore, an application to extend time for discharge 
made by a creditor should bo granted if the annul- 
ment of the adjudication is calculated to prejudice 
the creditor, [ibid,] 

Miflcellaaeuua Appeal against an order of 
the District Judge, Ohhindwara, dated the 
28th January l9dU. 

Mr. T. J. Kedar^ for the Appellant 
Mr. B. F. Pradhan, for the Respondent, 
Judgfm^nt.— Sakharaoi presented an 
insolvency petition : he was declared 
an insolvent on the i7th July 
and was allowed six months’ time to 
apply for a final discharge Laduram, 
a creditor, asked that certain transfers 
made by the applicant should be annulled. 
While proceediuga in this application were 
pending, Laluram, on the yth January 
1930, asked that the order of adjudication 
should be annulled outhc g:ouQd that the 
debtor had not applied for an order of dis- 
charge within the period specified by the 
Court. The insolvent appeared and agreed 
that the order of adjudication should be 
anuulled but Laduram discovering that the 
annulment of the order of aijudication 
would put an end to proceedings for annull- 
ing transfers, asked that the order of adju- 
dication should remain in force. 

The learned District Judge, without de- 
ciding whether he had power to extend the 
time fixed for the application of discharge, 
held that there was no reason for the ex- 
ercise of that power and annulled the order 
of adjudication# Laduram, after obtaining, 
the leave of this Court, has filed an appeal. 

In In re Ram Krishna Misra ( ), Das 
and Koss, JJ., held that the provisions of 
(1; 88 Ind. Oaa. 70; 4 Pat. 51; A. I. R,1925 Pat. 355: 
6 P. L. T, 776. * 

136—55 


8. 43 of the Insolvency Act were mandatory 
and that the order of adjudication must 
be.annulled if a debtor had not applied for 
an order of discharge within the period 
specified. But this decision was overruled 
by a Full Bench in Gopal Ram v. Magni 
Ram (2), A Full Bench of the Madras 
High Court in Palani Goundan v. Official 
Receiver, Coimbatore (3), approved ot the 
Patna Full Bench decision. I agree with 
the reasoning in the Patna and Madras 
High Courts* Full Bench decisions and hold 
that B. 27 (2) of the Provincial lupolvency 
Act authorizes a Court to extend the time 
lor an application for discharging an ad- 
judicated insolvent even if an application 
for extension of time is made after the 
period specified for the application for the 
order of discharge has expired. The learn- 
ei District Judge then had power to allow 
ihe application made by Laduram and to 
extend the period within which the debtor 
could apply for his discharge : in my opi- 
nion, there was good reason for the exercise 


of the power. 

It is not material that the creditor had 
applied for annulment of the order of 
adjudication, as this application was made 
owing to misapprehension of its success 
and had been withdrawn. It seems obvious 
that it was not the intention of the framers 
of the Provincial Insolvency Act that the 
debtor should derive advantage from his 
failure to applv. I remark that in Palani 
Goundan v. Official Receiver^ Coimbatore (3), 
the application to extend the time for the 
application for discharge was made by a 
creditor. Laduram will be prejudiced if 
he is unable to pursue his application for 
annulment of transfers f, therefore, set 
aside the order of the District Judge and 
direct that the period within which the 
debtor should apply for discharge be ex- 
tended up to a date which will allow of a 
decision on the application for annulment 
of transfers : costs in this Court will be 
borne by the respondent : Oounsers fee 

Rs. 40. , . , 

L Order set aside. 


(2) 107 Ind. Cas 830; 7 
R. 1928 Pat. 338 (F. B.). 

(3) 124 Ind. Cas. 61; 
1. K. 1930 Mad. 389; Ind 
h. J. 369 (F. B.). 


Pat. 375; 9 P. L. J. 320, A. L 

53 M. 288; 31 L. W.365; A. 
. Kul. (1930) Mad. 573; 58 M. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Oivil Appeal No 9 of 1929. 

September 17, 1931. 

JlO&SON, J. 0. 

NURUL HASAN-Appbllant 
versus 

SK. IMAMBUX ABD oTBBas— 
RaepoNDiiMTe. 

Evidence Act (I of 18721 $, 92, ProvUo I-- Re- 
giitered deed of partnership for fixed term~-0ral evi- 
dence to prove dissolution and payment of share before 
term— ’A dmissibility. 

When an oral agreement ia made which in respect 
of the manner of payment rescinds or modifies a 
contract in writing and registered and any payment 
is made in accordance with that oral agreement, 
8. 9^ of the Evidence Act does not exclude evi* 
dence of that payment or of the oral agreement 
that explains it. Therefore, it is open to a partner 
to adduce oral evidence to prove that a partner- 
ship which has been formed for a fixed period under 
a registered deed had, in spite of the term, been 
dissolved within that period and that he paid the 
share of the other partners, [p. 875, col. l.j 

[Oase-law discussed.] 

'Second Appeal against the decree in 0. A. 
No. 160 of 1928, in the Court of the District 
Judge, Nagpur, dated the 27th October 1928, 
in 0, S. No. 200 of 1925, dated the l6th 
January, 19.8. 

Messrs. R. N. Padhye, and A. Razak, for 
the Appellant. 

Mr. M. B, Kinkhede, R. B. and Messrs. 
V. R. Dhoke and A. R. Kvlkarni, for the 
Respondents. 

Judgment— In this case the plaintiff 
sued for dissolution of partnership and for 
rendition of accounts. It is admitted that 
the plaintiff and the defendants formed a 
partnership in 1921 to carry on the business 
of buying and selling oranges in Nagpur. 
Under the terms of the contract which were 
reduced to writing and registered the part* 
narship was to continue for five years, that is, 
from 13th June, 1921, to 13th June, 1926. 
The defendants pleaded that as the 
partnership had resulted in loss it was 
dissolved in June, 1928, and a sum of 
Rs. 3,270 was paid to the plaintiff as 
his share of the partnership assets. 
This defence has succeeded in both of 
the lower ^'oerts but the trial Court held 
that there had not been a complete acoonn* 
ting and passed a decree declaring that 
the partnership was dissolved from the 
25th June 1922 and ordering that a Oom« 
missioner be appointed to examine the 
accounts of the partnership from I3th June, 
1921, up to date; that decree has been upheld 
by the lower Appellate Court. 

Jhe main question that I have to consider 


in second appeal is trhether the evidence 
adduced to pnove the dissolution of partner* 
ship in June 1922 is admissible tin view 
of proviso 4 to s. 92 of the Evidence Act, 
which prohibits evidence of a subsequent 
oral agreement to rescind or modify^ a con- 
tract that hgs been reduced to writing and 
registered. This point has been dealt with 
by the lower Appellate Court in para. 2 
of its judgment, in which it is held that 
the evidence is admissible. 

A number of rulings on the point have 
been cited before me by both sides: one of 
those relied on by the lower Appellate Court 
appears to me to have no relevance that is, 
Herambdev Dharnidhardav v. Kashinath 
Bhaihar (1). In that case there was a grant 
followed by a re- grant of property, and it 
was held that the two transactions were 
entirely distinct, and that proviso 4 to 
B. 92 had no applicability. Tan Chew 
Hoe Neo v. Chee Swee Cheng (2), is also not 
in point. In that case oral evidence was 
admitted to prove that joint tenants bad 
become tenants- in common because this 
involved no violation or contradiction of the 
terms of conveyance to the tenants. In 
Srinivasaswami Aiyangar v. Athmarama 

(3) it was held that proviso 4 to s 92 
precludes evidence of an oral agreement to 
rescind a registered contract or of conduct 
of the parties showing that such contract is 
non-existent. But the latter part of this 
decision is directly opposed to the decision 
in Shyania Chdran Mandal v. Heras Mollah 

(4) in wbibh' evidence of conduct was admit* 
ted to prove tliat a lease was intended to be^ 
inoperative. The decision and also 
Khankar Abdur Rahman v. Ali Hafaz (5) 
followed B FaU Bench decision in Preonath 
Shaha V. MaShu Sudan Bhuiya (6). In thd 
latter two cases oral evidence of conduct 
was admitted to show that a document 
operated as a mortgage and not as a sale. 

In Jagannath v Shankar (7), it was held 
that oral evidence was inadmissible to 
prove that a smaller sum than what was due 
bad been received in full satisfaction of 
the mortgage-debt. The correctness of that 
decision has been doubted in Sukhlal v. 


(1) 14 B. 472. 

(2) 116 Ind Oas. 385; A. I. R. 1929 P. 0. 72; 29 L 
W. 534; 56 M. L. J. 6*3 (P. 0.). 

(3) 2 Ind. Oas. 6l2; 32 M. 281; 5 U. L. T. 84; 19 M. 
L. J. 280. 

(4) 26 0. 160. 

(5) 28 0.256:50 W.N. 351. 

(61 25 0.603; 20. W.N. 562. 

(7j 54 Ind. Oas. 689; 44 B. 55; A. I. R. 1920 Bwa. 115; 
28W. L.R.39. 
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Jetha (8), and it has been dissented from in ' 
Bhaba Sundari v. Ram Kamal(9), andBaZa* 
tundara Naickerv, Ranganatha Iyer (10). In 
the latter two osses and in Mohim Chandra 
Dey y. Ramdayal Dutta (11), oral evidence 
has been held admissible to prove that a 
debt had been discharged partly by pay- 
ment and partly by release of the debt. So 
also in Kattika Bapanamma v Kattika 
Krishtnamma (12), in which a suit was 
brought on a registered deed agreeing 
to give maintenance, it was held that, though 
a subsequent oral agreemeat to give the 
plaintiff land to hoM in lieu of mainte- 
nance was not provable, actual discharge of 
the claim by possession of the land could 
be proved. Sdullappa v Maiurn Naga Ghetty 
(lo), and Sukhlal v. Jetha. {ti)^ do not really 
differ from the above oases. In both it was 
held that an agreement to take less than 
was due under a registered bond could not 
be proved; but it was not held that if pay- 
ment had been made in pursuance of such 
agreement, that payment in full satisfac- 
tion could not bo proved. The law is, I 
think, correctly stated in Sambhu v. Tikaram 
(14), which says that when an oral agree- 
ment is made, which in respect of the 
manner of payments rescinds or modities 
a contract in wriUng and registered and 
any payment is made in accordance with 
that oral agreement, s. 92 of the Evidence 
Act does not exclude evidence of that pay- 
ment or of the oral agreement that explain- 
edit 

My conclusion in the present caie is that 
it was open to the defendants to adduce 
oral evidence to prove that the partnership 
had, in spite of the terms in the contract 
that it would continue for five years, been 
dissolved in June 1922 and that the plaintiff 
had been paid his share of the assets. As 
to the adequacy of that evidence I can say 
nothing in second appeal. It has been 
accepted by both the lower Oourts and that 
concludes the matter. The decree of the 
trial Oourt will stand and this appeal is 
dismissed with costs. 

^ • Appeal diemisted. 

lad. 088.332; 30 Bom. L. R. 1455; A. I. R, 
1028 Bom. 522. 

(9) 98 lad. Oas 860; A. I. R. 1927 Oal. 27; 44 O. L 
J. 269. 

^ I- R 1*29 Mad. 794; 30 L. 
W. 293; Ind. Rnl.(1930.) Mad. 385; 58 M. L. J. 503; 53 
M.187. • 

« ^®^!30 0. W.N. 371; 42 0. L. J. 

5*2; A. I. R. 1926 Oal. 170. 

:i2) 30 M. 231. 

Ti ® L. W. 522; (1918) M 

^ J- 555; 24 M. L. T. 400. 

(14) 59 Ind. Oa» 240} 17 N.L. R. Ill; A. I. R. 1921 
KAf.51. 


NAGPUR JUDICIAL COMMIS- 
SIONERS* COURT. 

Appeal from Appellate Decree No. 176 , 
of 1929. 

April 9, lv31. 

MAONilv, J. U. 

LILADHAR— Pluntipf — AppblijAnt 
versut 

R. 8. SUNDERLAL— Dbfbndakt 
— Respondbnt. 

Contract — Deposit in connection with illegal contract 
— Suit for recovery. 

A deposit made in respect of an illegal contract can 
be recovered by a suit provided the plaintifihas not to 
rely on such contract in support of his claim. 

Appeal against the decree of the 
Additional District Judge, Ohbindwara, 
dated the 26th November I92f<, reversing that 
of the Subordinate Judge, Second Glass, 
Ohhindwars, dated the 'Jlh January 1928. 

Mr, R. N. Padhye, for the Appellant. 

Mr. G. R. Triredi, for the Respondent. 

Judgement —The plaintiffs sued for 
return of a deposit of Rs, 1,C00: the deposit 
WAS made in a village of the Ohhindwara 
District. A document (Ex. D l) states that 
the amonnt was to remain in deposit for 
three years and was then to be repaid or 
credited towards the price ot coal. 

The defen lant urged that the suit filed 
before the expiry of three years was pre- 
mature, but at the same time he urged that 
the object of the deposit was to secure him 
from loss in dealing with the plaintiffs, that 
these dealings ceased and that he had 
already brought a suit for recovery of the 
money due on there dealings. 

In view of these admissions the plaintiffs* 
plea that it was understood at the time the 
deposit was made that it would be returned 
when the dealings stopped must, I think, 
suooeed. Tbo suit then was not premature. 

In the lower Courts it was urged that the 
Ohhindwara Oourt had no jurisdiction : 
that was not urged before me and admitted- 
ly the deposit was made in the Ohhindwara 
District: the cause of action, in part, arose 
in the Ohhindwara District. 

The defencs which has succeeded in the 
lower Appellate Oourt is' that the suit can- 
not succeed because the contract with 
regard to coal was opposed to public policy. 
I have not been referred to any case in 
which this maxim has been appliel to pre- 
vent recovery of a deposit as security 
merely on the ground that Buch security 
facilitated the carrying out of an illegal 
contract. In Broom’s Legal Maxims at 
cage 552 it is stated 

“The wall establiahedtest, for determining whether 
pioaey or property which haa been parted with in 
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eonnection with an illegal transaction can be recover^ 
ed in a court of justice, is to ascertain whether the 
plaintiff, in support of his case, or as part of the cause 
of action, necessarily relies upon the illegal transac- 
tion ; if he recjuires aid from the illegal transaction to 
establish his case, the Court will not entertain bis 
elaim." 

J.D the preeent case it was the defendant 
who urged that there had been an illegal 
transaction and that the result of this 
transaction was that be was entitled to 
retain the Bs. 1,C0U on account of the price 
of coal. I do not think that the terms of 
Ex. D-1 made it necessary for the plaintiffs 
to allege and prove that they had obtained 
coal and paid for it. The plaintifs could 
clearly succeed without mention of the fact 
that any transaction regarding coal had 
taken place. To show that the suit was not 
premature he had only to state that he had 
not bad dealings with the defendant lor 
some time before institution. I add that 
there is a finding of fact that nothing was 
due to the defendant on account of coal. 

The case of course would have been very 
different if the Re. 1,000 had been paid as 
an advance payment for coal. 1 am, there- 
fore, of opinion that though the contract 
regarding coal has been found to be illegal, 
the plaintiffs are entitled to recover their 
deposit made on the understanding that it 
should remain as a deposit until all the 
dealings under the illegal contract were 
completed. I, therefore, set aside the 
decree of the lower Appellate Court and 
restore the decree of the first court : costs 
in all courts will be borne by the defend- 
ant. 

a. L. Appeal allowed. 


NAQPUR JUDICIAL COMMIS 
SIONER’S COURT. 

First Civil Appeal No. 114 of 1B30. 

September 12, 1931. 

Guiuut, A. J. C. 

IBSHEDALI AND OTHERS— Plaintiffs— 
Ap^Fsixants 
versus 

DA8HRATH and others— Dbfbndants— 
Respondents. 

C. P. Ttnancy Act (/ of 1920), s. 6 {5)-Mortgagc 
of (Solute occMpaney— Pre-emption by malguzar— 
Suit to enforce mortgage— Liability of pre-empted 
property. 

Under •. 6 (5) of the 0 P. Tenancy Act, 1920, when 
the proprietor exercises bis right of pre-emption aad 
deposits the amount which has been fixed by the 
Revenue Officer as the value of the land free from in- 
cumbrances, the mortgage-debt bbcomes a charge on 
the purchase-money in exoneration of the lien. And 
ja a suit brought on the basis of the mortgage, such 


pre-empted land must be excluded when themort* 
gaged property is brought to sale. Mahadeo v, Zingru 
(1), relied on. 

First Appeal against the decision in 0. 8. 
No. b3 '2ti passed by the Subordinate Judge, 
First Clasp, Kbandws, dated the 27 March, 
1930. 

iir.S. B. Gokhale, for the Appellants. 

Mr. W. R. Puranik, for the Respondents. 

Judjsment — Defendants Nos. 1 to 4 
bad in 1016 executed a mortgage in favour 
of the plaintiffs and among the piopeity 
mortgaged were certain absolute occupancy 
fields with Jamunia. Subsequent to this 
mortgage defendant No. 5, Dewaji in exe- 
cution of a simple money decree against 
the defendants had part of this mortgage 
property brought to sale in the civil court. 
Defendants Nos. 6 to tt who are co-malguzara 
of the village (Defendant No. 6 Irsfiadali 
the Lambardar&i the time of the mortgage), 
and defendants Ncs. 9 to 11 who are also 
eo-malguzara of the village exercised their 
right of pre-emption under s. 6 of the 
Tenancy Act of 1920 and defendants Nos. 
6 to 8 in exercise of their right purchased 
the half-share of the absolute occupancy 
field No. 2:56 for which they paid Ra. 840 
and defendants Nos. 9 to 11 purchased 
half of the absolute occupancy field No. 264 
for which they paid Ks. 512. All these 
defendants including Dewaji have been 
made parties to the suit, Dewaji because 
the plaintiffs alleged he has acquired 
mortgage lien over the money which 
Dewaji received from the pre-emptors and 
the pre-emptors themselves as being in 
possession of the mortgage property. The 
mortgagors defended the suit on various 
grounds which need not be considered. 
Their contentions failed and they have not 
appealed against the decision, In the 
course of the judgment, however, the lower 
Court fpund that both sets of pre-emptors 
were bound by the mortgage and were not 
entitled to release as they claimed, but were 
only entitled to redeem. In respect of 
defendant No. 5 the finding is contained 
in para. 32 of the judgment. "The plaint- 
iffs can follow the mortgage property for 
their mortgage- debt. The property is still 
in existence. Defendant No. .t has received 
money for the property that has passed out 
of his hands. This property he had pur- 
chased subject to the plaintiff’s mortgage 
lien. In case the property is not available, 
the defendant No, 5 ii liable to pay the 
mortgage- debt out of the money received 
by him in exchange of. the property. The 
plaintiffs have thus got a. lien over the 
money received by the defendant No, 5.'* 
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Both sets of the pre emptors have filed 
separate appeals. They were represented 
by the same Pleader. The appeals were 
heard together and this judgment will cover 
them both. The grounds of appeal were 
that the mortgage of 1916 was not binding 
on the pre-emptors, that they were not the 
representatives of the tenant mortgagors 
and the equity of redemption did not vest 
in them and that after the pre emption 
any mortgage lien on the property was 
transferred to the purchase money which 
they had deposited in the Revenue Oourt, 
The appeals must succeed. The relevant 
portions of the judgment against the ap- 
pellants run as follows : — 

“Defenants Nos. 6 to 8 have purchased the property 
dto payment of the amount fixed for pre-emption by 
the Revenue Officer, The property was in possession 
of the defendant No. 5 who purchased it in auction 
subject to the mortgage of the plaintiff. The mortgage 
of the field was efiected in 1916. It was voidable at 
the option of the malguzara. They did not exercise 
their right till 1926. I do’nt think they can impeach 
the mortgage now. It was not a mortgage with pos- 
session, No third person has come into possession 
of the property in pursuance of the mortgage. Defend- 
ants Nos. 6 to 8 have come into possession of the 
property under their right of pre-emption from a 
person who purchased the property subject to the 
plaintiff's mortgage. I should think that the mortgage 
deed sued upon is binding on the defendants Nos. 
6 to 8 and I decide the Issue No. 4 accordingly.. 
Defendants Nos, 9 to 11 have not shown how, they are 
not liable to redeem the mortgage. They are liable 
to redeem the|mortgage like defendants Nos. 6 to 8.” 

With respect to the remark that the 
mortgage was voidable as against the 
malguzars in 1916 and that they are de- 
barred from impeaching the mortgage now 
since they have made no claim in respect 
of it for 10 years, the plaintiffs have 
not shown that the landlord’s right to 
avoid the mortgage under s. 41 of the 
Tenancy Act of 1898 has ceased to exist; 
it is assumed that it was so since the land- 
lords had not exercised their right for 
10 years. The landlords have, however, 
pleaded lack of notice of the mortgage, that 
the mortgage was not one with possession 
and the mortgagee had taken no steps 
during these years to enforce his lien and 
the plaintiffs have not shown that the pro- 
prietors had any notice whatsoever of the 
mortgage. If a proprietor has notice of a mort- 
gage of absolute occupancy holding he is put 
on his election whether he will pre empt or 
not immediately. But the fact that they 
had not received any notice and conse- 
quently had taken no action for 10 years 
cannot cause their right to lapse. They 
can still claim that the mortgage is void 
as against them. But apart from the 
considerations which arise under the 
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Tenancy Act of 1898, the appeal must suc- 
ceed by virtue of the provisions of s 6,' 
sub-8. (5) of the Tenancy Act of 1920. It is 
clear that when the proprietor exercises his 
right of pre emption and deposits the 
amount which has been fixed by the Re- 
venue Officer as the value of the land free 
from incumbrances, the mortgage-debt 
becomes a charge on the purchase money 
in exoneration of the lien This provision 
of the law appears to have been entirely 
overlooked by the learned Subordinate 
Judge. The sum obtained at the auction- 
sale by Dewaji was with full knowledge of 
the mortgage lien subsisting on the land. 
He had the land sold at the full value 
irrespective of any incumbrances, that is 
to say, far more than the land would have 
fetched if sold, had not the proprietors 
exercised their right of pre-emption. The 
proprietors in purchasing the land]bave also 
paid the full value clear from incumbran- 
ces. It is by the simplest process of 
reasoning clear that the mortgage lien 
passes on to the purchase money and that 
the land becomes entirely exempt from it. 

The respondents ia appeal could advance 
no better argument than that the exoner- 
ation of the lien from the mortgage is limit- 
ed to the fixation of the price alone 
and that the purchaser is bound to see 
that the money deposited reached the 
mortgagee and that otherwise the lien 
subsists on the land. There is no provi- 
sion to that effect in the Tenancy Act nor 
is there in existence so far as I am aware, 
any proposition of law to that effect. It is 
further contended that in respect of s. 4.1 
of the Tenancy Act of 1898 the malguzar 
is bound to get a declaration that the 
mortgage was voidable as against him and 
as he failed to do so within the statutory 
period of six years he is unable to impeach 
the mortgage now. This argument ia 
equally invalid since no proof has been 
brought forward that the malguzar had any 
knowledge of the mortgage at all. It is 
perfectly clear from the terms of s. 6 (5) 
of the 0 P. Tenancy Act of 1920 that if any 
mortgage lien on an absolute occupancy 
holding is transferred from the holding 
to the purchase money the malguzar pre- 
empts and that in any suit brought on the 
basis of a mortgage, such pre-empted land 
must be excluded when the mortgaged 
property is brought to sale vide Mahadeo v. 
Zingru (1). 

The appeal succeeded and the decree of 

(1) 124 Ind. Oas. 246; 26 N. L. R. 187; lad. Rul. (1930) 
Nag. 262; A. I, R. 1930 Nag. 199. 
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the lower Court will be modified by 
ezcludiog from the description of the mort 
gaged property which is to be brought to 
sale half share in the fields No. 959 and 264 
in the possession of Irshad Ali, Abidali 
and Faridunnisa and Tbakur, Ookar and 
Narayan respectively. I would not hold 
that the claim by the latter appellants was 
made in respect of a half share of field 
No. 295* 1 as well. The field as correctly 
pointed out by the Pleader for the respond- 
ent was not claimed by these appellants as 
haring been purchased by them audit is 
admitted on their behalf that the inclusion 
of this field is a mistake. The respondents 
will pay the appellants' costs in this Court 
and their costs in the court below. There 
will be only one set of Pleader’s fee in this 
court. 

A. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First CivilAppeal No. 40 of 1930 
July 16, 1931. 

Jackson, J. C. 

DALOHAND — Appbllant 
vertu$ 

Seth HAZARIMAL— Rb-pondbnt 

Contract Act ;JX of 1872), s. 202— "Intereot in goods,'' 
meaning of — Agent for sale of goods entitled to 
retain price as remuneration ^ interest of. 

An agent for sale of goods who is entitled to retain 
part of the sale-proceeds in lieu of his remuneration 
IS not a person who has an interest in the goods within 
the meaning of s. 202, Contract Act Vishnucharya v. 
Ramch'andra (1) and Lakhmichand v. Chotooram (2) 
followed. 

First Appeal against the decree of the 
Subordinate Judge, First Olasr, Ohbind- 
wara, dated the 25th February 1: 30. 

Messrs. D. T. Mangalmoorti, A . V 
Vaealwar, and N, T Mangalmoorti. for the 
Appellant. 

Mr. M, R Bobde for the Rtspondent 

Judgment— The plaintiff, on the 12th 
February 1»26, appointed the defendants 
as his agents for the sale of cloth. The 
defendants were to account to the piaintiff 
for the cloth sold at the rates prevailing in 
Bcmbay and were entitled to keep for 
themselves any excess over those rates that 
they might secure from purchasers. The 
other terms of the contract are given in the 
two documents, dated the 12th February 
1926, Ex P-2, executed by defendant No 1 
and Ex. D*1 executed by the plaintiff. The 
rent of the shop in which the defendants 
w^ere to carry on their trad4 in cloth and 
the ealary of one servant werA tn Ka 
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by the plaintiff, and it was stipulated that, 
if the stock of cloth fell below Rs. 2,C00 in 
value, the plaintiff would no longer be 
liable for the rent or the pay of the servant. 
The plaintiff supplied the defendants with 
cloth of Rs 6,008-9-0 on the 23rd February, 
1926. Between that date and the i7th 
October, 1926, the defendants sold cloth 
worth Re. 989 9 0 at Bombay rates and 
paid that sum to the plaintiff. On the 
31st October, 1926, the plaintiff served them 
with a notice (Ex. P-3), terminating the 
agency and requiring the defendants, 
within eight days, to return the cloth re- 
maining unsold and account for the cloth 
sold and intimating that his liability for 
rent and the pay of a servant would cease 
from the end of the month. In their reply 
(Ex. P-7) the defendants promised to comply 
within a fortnight. In reply to a second 
notice (Ex. P-5), dated the 8th November, 
1926, the defendants (Ex P 8) denied their 
liability to return the cloth or to account 
and claimed that the olaintiff was liable to 
them for damages. Further notices from 
the plaintiff received no reply and on the 
13th December, 1928, he filed the suit out 
of which this appeal arises, in which be 
has been given a decree for the delivery of 
cloth worth Rs 4,515-10-0 and the payment 
of Rs. 1 417-9-3 in cash or, if the cloth is 
not celivfred, for the payment of 
Rs. 5,5 93r-3. 

It is the first ground of appeal on behalf 
of the defendants that the term relating to 
the payment of rent and the servant’s salary 
really meant that the contract was to termin- 
ate when the plaintiff had not goods of the 
value of Rs. 2,01 0 to supply to the defend- 
ants and that the lower t ourt is wrong 
in holding that it meant that the contract 
was to terminate when the stock of the 
plaintiff’s cloth in the defendants’ hands 
fell below that value. There has been 
confusion in the use of pronouns in the two 
documents; but I consider that the lower 
Court is correct in thinking that the 
stipulation relates to the value of the stock 
in the defendants' bands. As 1 read the 
stipulation, however, it is not concerned 
with the termination of the contract but 
simply with the plaintiff's liability to pay 
tte rent of the shop and the ealary of one 
servant. 1 here is, in fact, no term in the 
contract providing for {be termination of 
it. It is entirely indefinite as to the time 
for which the agency was to continue, and 
the defendants cannot plead that, as they 
displayed, in celling tbe plaintiff's cloth 

^ « 1 « tfVAkVft Vvv* a MIQ 
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of the Oontraot Act, it is the plaintiff who 
is liable to oompenaate them under a. 2105 
of the Act for revoking the agency without 
aoffioient oauee. The plaintiff was entitled, 
under a 203, to revoke the authority, given 
by him to the defendants, without any 
cause, unless a. 202 of the" Act applies, that 
is, unless the defendants had an intereat in 
the property which forma the subject- 
matter of the agency. 

It is urged on behalf of the defendants 
that they bad an interest in the cloth 
supplied to them by the plaintiff for sale, 
because they were entitled to keep for them- 
selves any amount obtained by thenp above 
the Bombay rates. They rely upon illustra- 
tion (a) top. 2 02 of the Oontract Act, which 
runs as follows ; — 

gives authority to B to sell A *8 land, and to 
pay himself, out of the proceeds, the debts due to 
him from ii. A cannot revoke this authority, nor can 
it be terminated by his insanity or death.'" 

For tbe plaintiff, Viehnucharya v Ram- 
ehandra (1), has been cited, in waich it has 
been held that an agent for the ooliection 
of rents cannot be regarded as having an 
interest in the property merely because he 
is authorized to take his salary out of the 
rents It is objected on behalf of the 
defendants that thisde^siou runs directly 
contrary to illustration |o s. 202. But 
I find that a similar view has been taken in 
L'lkhmiehand v. Chotooram (2), in which 
the facts more cloce^y resemb.e those of 
the present case and it was held that the 
interest which an agent has in eSecling a 
sale and the prospect of remuneration to 
arise therefrom is not such an interest as 
would prevent the termination of the 
agency. 

I am in respectful agreement with the 
decisions in these two Bjmbay oasee. 
They and the case before me are clearly 
distinguishable from the case stated in 
illustration (a) to s. 202 of the Contract 
Act. In the illustration, the principal was 
under a liability to the agent quite apart 
from the contract of ag-ncr, and the 
authority given to him to sell the principai’d 
land was by way of security for tae dis- 
charge of that liability, in the present 
case, the agent had no interest in the prop- 
erty to be sold or in the sale proceeds 
thereof until ^ sale had been actually 
effected, and revocation of the agency, 
before sale had been effeoted, deprived him 
of nothing that had accrued to him 

I hold that the plaintiff was entitled to 
revoke the agency of the defendants and 

(1) 5 B. 253. 
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did revoke it by the notice (Ex. P*3), dated 
the 30th October, 1926, and that the defend- 
ants are clearly liable to pay him damages 
for their failure to return the cloth that 
still remained in stock with them and to pay 
the plaintiff the sum received by them by 
the sale of cloth subsequent to revocation. 
The lower Court has allowed damages at the 
rate of 1 per cent.per mensem on the value of 
tbe cloth unsold and retained by tbe defend- 
ants. I consider that the lower Court’s 
award is fair. P. P. Deo. Receiver of the 
Estate of Balkrishna Koehti v. Narayan (S) 
has no application to the present case, as 
it is not one in which interest has been 
claimed on money due of which payment 
has been withheld. The withholding of 
goods is quite a different matter. 

There is a cross appeal by the plaintiff 
(First Appeal No. 120 of 1930). There are 
two grounds of appeal the first of which, I 
am informed, has been set up under a 
misapprehension. The second objeots to 
the lower Court’s allowance of interest at 
the law rate of 6 per cent, per annum from 
the date of the suit till realization; but it 
seems to me that this rate is adequate. 

Both appeals are dismissed with costs. 

K .L Appeal dismissed. 

(3) il6 Ind. Oas. 669; 25 N. L. R. 81: A. I. R. 1929 
Nag. 170. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT^ 

Second Civil Appeal No. 116-B of 1930. 

Febiuary 28, 1931. 

NiY-OI. a J. 0. 

ABDUL— Plaintiff— Appellant 
versus 

KI3AN — DBPB.'tPiNT— Rs8PaNl)E>iT. 

Vendor and purchaser— Pre-emption-~Covenant of 
title by vendor in favour of vendee— Pre-emptor cotti - 
ing into shoes of vendee- Defect in title— Pre-emptor' $ 
suit for damages as against vendor , whether com* 

petent. . , , 

A pre emptor is entitled to enforce a covenant 
running with the title against the vendor. There- 
fore, the vendor is as ranch liable to the pre-emptor as 
to his veadee for breach of warranty of title and a suit 
for damages for defect of title is competent by a 
pre-emptor against the vendor. 

[Case law referred to ] 

S 0 md Appeal against the decree of 
the District J udge BuHane, ia 0. A. No. 53 
of 192<», dated the 2l8t Februery, 1930. 

M BUS A. V. Khare,taid W, B, Pendhar- 
fear, lor the Appellants. , 

Measrs. G. Q Hatwalne, aod 1/. D. Khande- 
kar, lor the Respondents. 

judarment.-'This appeal ariaea oat to 
n suit lor recovery of Be. 2,000 as dstnagee 
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for breach of a covenant for title. Kiean 
Tuksraro, v^ho was a defendant No 2 in 
the first court and is respondent No. 1 
here, had executed a eale deed on 5th 
February, 1923, in favour cf defendant 
No 1 (respondent No. 2) Natbu Akaji in 
respect of field No 16 2 for Rs. 1,500. 
The appellants who were plaintifis in the 
lower court brought a suit for pre-emption 
and obtained a decree against Nathu Akaji 
in Civil Suit No 57 of 19.4. They deposited 
Rs. 1,500 on 30th October, 1924 for pay- 
ment to Nathu Akaji who withdrew the 
sum on 2l0t July, 1925. Then the plaintiffs 
discovered that there was a decree for sale 
already passed in respect of the field in 
Civil Suit No 240 of 1921 on the basis of 
the mortgage. In execution of the decree 
in that suit the pre empted field was sold. 
The plaintiffs consequently filed the suit 
out of which this appeal arises for recovery 
of damages The trial Court decreed the 
plaintiffs' claim againt Kisan only. In 
appeal it was held that the plaintiffs were 
not entitled to any relief of compensation 
for the breach of the covenant of title for 
the reason that the pre-emption was not a 
voluntary sale. 

It is contended for the appellants that a 
pre-emption sale could not be regarded as 
a compulsory sale. I have, therefore, 
to determine in the first instance whether 
pre-emption sale is a voluntary or a com- 
pulsory sale. A compulsory sale is defined 
as a eale which is forced upon an unwilling 
vendor and in which neither the purchaser 
is a man of his choice, nor the terms of 
the sale including the price are fixed by 
any contract with him, the sale being 
ordered by crurt conducted by its oflScer 
and subject to its approval before being 
treated as final. See Tagore Law Lectures, 
1913, page 4. The sales such as those for 
public purposes under the Land Acquisition 
Act, those in execution of decrees or those 
made to equalise a partition or those made 
lor recovery of arrears of revenue, rent or 
some public demands, can certainly be 
characterised as involuntary or compulsory 
sales. A voluntary sale on the other hand 
is a transfer effected by the owner of the 
property with his free consent in favour of an- 
other person chosen by himself and on terms 
mutually agreed, the price being immedia- 
tely paid or promised or part paid and 
pait promised: see t6i(i page 1. Whether 
pre-emption sale is voluntary or compulsory 
depends upon whether the vendor is free to 
sell or not to sell. * 

The sales can be broadly divided into 


four classes as follows: (1) sales by private 
treaty, (2) conveyances executed by the court 
to give effect to the agreement of eale by 
way of specific relief, (3) pre-emption sales 
(4) judicial sales including those under the 
Land Acquisition Act# In the case of the 
first three classes of sales there is one com- 
mon element, it is that the vendor has full 
freedom to sell or not to sell before be 
either enters into a contract for sale or 
executes the actual conveyance. There is 
no outside pressure operating on the will 
of the vendor to leave him an alternative 
but to sell, In cases of. specific relief the 
court simply carries out the terms of a 
contract to which the vendor was a willing 
party. Similarly in passing a pre-emption*' 
decree the court deals with a transaction 
which when it took place was purely volun- 
tary. Neither the pre emptor nor the court 
has any right or power to compel the 
vendor to sell the property. The pie- 
emptor’s right arises only when the vendor 
sells of his own free will. The difference bet- 
ween a conveyance executed by way of speci- 
fic relief and the pre emption decree lies only 
in the vendor’s choice of the vendee, but 
in both cases the vendor has full dieore- 
ticn either to sell or not to sell and has 
freedom to fix his own price. It would, 
therefore, appear that the right of pre- 
emption is exercised is respect of a voluntary 
eale. In other words it is nothing but a 
culmination of the voluntary sale. As 
was observed in Gobind Dayal v Inayatullah 
( 1 )- 

“It is simply a right of substitution, entitling the 
pre-emptor, by reason of a legal incident to 
which the sale itself was subject, to stand in the 
shoes of the vendee in respect of all the rights 
and obligations arising from the sale under which 
he has derived his title. It is, in effect, as if in 
sale-deed the vendee’s name were rubbed out and 
the pre-emptor ’s name inserted in its place." 

The view enunciated here that right of 
pre emption is simply a right of substitu- 
tion and not a right of re purchase was 
accepted by this Court iii Raijat v. Irbhan 
(2). It is therefore evident that the pre- 
emption sale is in reality a voluntary eale. 
The learned Tagore Law Lecturer of 1913 
also characterises a pre-emption eale to be 
a voluntary eale. He obeeives as fol- 
lows : — 

“The sale is not forced upon an unwilling 
vendor; indeed the price and the terms are deternoin- 
ed by a contract with whom it is merely a substitu- 
tion of one purchaser for another: 

See Ibid page 4. Similarly, Mr. Agarwala 
deecribes the nature of pre-emption as fol- 
lows: — 

(1) 7 A. 775 at p. 809; A. W. N. (1885) 228. 

(2) 3 lad. Oaa. 923; 5 K. h, S. 133 at p. 142. 
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Pre-emption confers an option to purchase a 
property in preference to others whenever its owner 
desires to sdl it and of taking it from such of the 
latter as may have bought it. The person so entitled 
cannot compel the owner to sell the property but 
must wait until the latter is minded to part or has 
parted with the property, to put his option in 
motion.** 

(See Agarwala’e Law of Pre-emption, 
page 1 ) 

Now the next question is whether m 
oases of pre-emption sales there is no 
implied warranty of title within the mean- 
ing of s. 55 (2), Transfer of Property Act. 
It is urged for the respondents that the 
Transfer of property Act does not apply 
to pre-emption sales on the strength of a 
passage found at page 21, Vol I, Gour’s 
Law of Property .wherein it is said that the 
provisions of Transfer of Property Act do 
not apply to a transfer in invitam &s for 
example transfers in execution of a decree, 
sales under insolvency, pre-emption etc. 
It appears to me that these observations 
are true in so far as the formalities provid- 
ed for in the Transfer of Properly Act are 
concerned. 

It may be illustrated by a case like this. If 
a Muhammadan were to orally sell property 
worth above Rs, 100 and deliver possession 
of the property to the vendee, such a sale 
would be iuvalid under the Transfer of 
Property Act, but it would not on 
that account fail to give rise to a 
right of pre-emption ; see Abdulla v. 
Ismail (3), Janki v. Giridat (4), Madho 
Bharti v, Bharti Singh (5) and Bcgam 
V. Muhammad Yakub (6) It is in this 
sense that the Transfer of Property Act 
does not apply to a case of pre emption. 
The respondents' learned Counsel relies on 
Banti v. Mandu [7) and argues that there 
is no warranty of title implied in favour of 
the pre-emptor. That case has obviously 
no application inasmuch as the court was 
considering the covenant of indemnity 
and not a warranty of title. In that case 
the sale- deed in respect of which a decree 
for pre-emption was granted contained a 
covenant by the vendor that if the are a 
owned by him in the land sold was found 
to be lees than was stated in the deed, he 
would make good the deficiency out of 
some other land belonging to him. It was 
rightly held that that covenant was one 
of indemnity? Iq such » rprprin«l agree- 

(3) 64 Ind. Oas. 913; 46 B. .102. A I K. 1923 Bom. 
124; 23 Bom. L. R. 1079. 

(4) 7 A. 482; A. W. N. (1885) 97. 

(5) 16 A. 337; A. W.N. (1894) 110 (F. B.). 

(6) 16 A. 344; A. W. N.(1894) 101 (F. B.) 

(7) no Ind. Oas. 425; 9 Lah. 669; A. 1. R. 1928 Lak. 
357;30P. L.B.32. 


ment between the vendor and the vendee 
the pre-emptor could have no right to 
enforce. In fact this decision can be quot- 
ed against the respondents. Their Lord- 
ships' undermentioned observations made 
the position clear : — 

“In my opinion a covenant running with" the land 
is to be distinguished from a personal covanant such 
as a covenant of indemnity entered into by the 
vendor in favour of the vendee. While the pre-emp- 
tor may be entitled to enforce the covenants running 
'v^ith theland he is not entitled to the same right 
with regard to a covenant of indemnity which is 
deemed to be a personal covenant.” 

Section 55, sub-s. 2, Transfer of Property 
Act, rune as follows : — 

“The seller shall be deemed to contract with the 
buyer that the interest which the seller professes to 
transfer to the buyer subsists, and that he has power 
to transfer the same . . ..The benefit of the contract 
mentioned in this rule shall be annexed to, and shall 
go with the interest of the transferee as such, and may 
bo enforced by every person in whom that interest 
is for the whole or any part thereof from time to time 
vested.’* 

It is clear from tbia provision that the 
implied covenant for title is one which 
runs witb the I rnd Bapu v. Kashiram (8) 
and ie, therefore, enforceable by the pre- 
emptor in whom vesta the property Han- 
want Rai v. Chandi Prasad (9). The con- 
tract of indemnity is only personal and 
does not run with the land. Since the 
covenant of title runs with the land, the 
pre-emptor has as much right to enforce 
the covenant and claim compensation for 
breach thereof as any vendee under a sale 
by private treaty. It appears to me that 
in all kinds of sales except the compulsory 
sale, there is an implied warranty of title 
since the vendee purchases the property 
and not merely the right, title and interest 
of the vendor. The principle that the 
seller is liable to the pre-emptor for breach 
of an implied warranty of title was re- 
cognised by the Muslim jurists : see Ha- 
milton’s Hedaya, page 557 quoted by Mr. 
Agarwalaat page 200. In cases of judicial 
sales there can be no warranty of title 
because the court sells the property attach- 
ed while it is in possession of the judgment- 
debtor without determining the title. Ae 
their Lordships observed in Dorab Ally 
Khan v. The Executors of Khajah Mohe^od- 
deen (10), the execution purchaser has nc 
remedy against either the Sheriff or the 
judgment- debtor because the Sheriff ic 
authorised by the writ to seize, the prop- 

(8) 119 Ind. Oas. 659; 31 Bom. L. R. 658; A. I. B 
1929 Bom. 361 ; Ind. Rul. (1931) Bom. 531. 

(9) 119 Ind. Gas. 243; (1929) A. B. 3 . 433; A. I. B 
1929 All. 293; 51 A. 651; Ind. Rul. (1929) All. 995. 

(10) 3 0. 806 at p. 813; 5 I. A. 116; 3 Bar. P. 0. . 
818 (P.0,). 
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erty the ezeontion>debtor which lies 
within his territorial j jurisdiction, and to 
pass the debtor's title to it without war* 
ranting that title to be good. 

It is next contended that the appellants 
are not entitled to sue for compensation 
unless they had paid off the mortgage 
debt. Reliance is placed on Bhagwati y« 
Banarst Da$ (11), Nathu Khan v. Thakur 
Burtonath Singh (12) and 55 Ind. Oss. 
152 Kethrimal v. Kadhai (13). These 
cases lend no assistance because they 
do not lay down that the ven* 
dee who has purchased property subject 
to encumbrances without notice of such 
encumbrance is bound to discharge it 
as a condition precedent to the claim 
for damagas. It may be conceded that if 
they had paid off the mortgage debt they 
would have been entitled to be reimbursed. 
It does not however follow that their 
failure to redeem the mortgage of which 
they had no notice would deprive them 
of their right to claim refund of their pur- 
chase money. In the present case there was 
no opportunity lor redeeming the mortgage 
debt because the decree had already been 
passed Their failure in execution to bid 
at the auction and purchase the property 
for which they had paid full consideration 
already cannot deprive them of their claim 
for damages. The suit is one substantially 
for compensation for failure of considera- 
tion. The argument therefore has no 
force. 

Nathu, the vendee, cannot he compelled 
to pay back to the pre-emptor since he has 
received no benefft and be is, therefore, 
liable to the pre-emptor. 

For the reasons aforesaid I allow the 
appeal and restore the first court's decree 
passed against Kisan. The respondent No 
1 will pay the appellants’ costs incurred in 
this court and the courts below. 

The appellants will pay the costs of the 
respondent in all courts. 

B. L. Appeal allowed. 

(11) 108 lad. Oas. 687 : 50 A. 371; A. I. R. 1928 P. 0* 
98: 55 I. A. 1.S5: 50 A. 371; 26 A. L. J. 550; 47 0. L. J. 
SS9; 30 Boib. b. R. 834; 32 O. W. N. 705; 54 If. L. J 
689; 28 L. W. 150 (P. 0 ). 

(12) 66 Ind. Oaa. 107; 20 A. L. J. 301; 42 M, L, J. 444; 
26 0. W. N. 514; 35 0. L. J. 417; 24 Bom. L. R. 571; 
15 U W. 635; (1922) M. W. N. 323; A. I. R. 1922 P, 0. 
176(P.O.). 

(IS) 55 md. Om. 152 


NAGPUR JUDICIAL OOMMIR- 
BIONBR*S COURT. 

Second Oivil Appeal No. 603 of 1939. 
September 12, 1931. 

OaiLLB, A. J. 0. 

MADHORAO OADRE->Plaintipv 
— Appbllantb 
versus 

RAMLAL AND OTHFBS— Dbfsmdantb— 
Rbsponsbnts. 

0. P. Land Revenue Aet (11 of $. tOi, 

eeope of — Akadi— Breetioa of guhitantialiuUding^ 
Right to transfer site. 

Section 203 of the 0. P. Land Revenue Act ie nol 
conBned to the rights of agricultural house-holdan 
enl7 ; their rights and liabilities are determined h] 
the ^ first three sub-clauses, and house-holders ii 

S 9neral are governed by the remaining suh-elauSeB 
lause 5 is governed by the general suh-s. (8). [p 
883,ools. lA 2] 

A license to oooupy a village site cannot carry with il 
a right to transfer tne site with permission to occup] 
unless suoh permission is proved and the fact that the 
licensee has ouilt a substantial building on the site 
would not preclude the malgmar from ejecting^ i 
person to whom the licensee has transferred the site 
Bhondusaov. JagatRam (2), distinguished. Narayat 
V. Behari (1), referred to. [p. 883, ccl. 2 ] 

Second Appeal against an ordei 
of the District Judge, Hoshangabad, io 
Oivil Appeal No. 209 of 1928, dated the 
5th August, 1929. 

Messrs. M. R.Bobde and S. B, OokhaU' 
for the Appellant. 

Mr. J. Sen, for the Respondents. 

Judgrntont — Mutammat K a m o d i, 
anon-agriculturist, was the owner of two 
houses contiguous to each other in Mouza 
Sadalapur. These were brought to sale in 
execution of a oivil court decree and 
were brought by one Ramratan who 
subsequently died and ie now represented 
by bis widow and others. The malgnzar 
of. the village, Madhorao, claimed posses- 
sion of the site and as the defendants 
refused to vacate he brought a suit for 
poMession. The defendants resisted the 
claim on the ground that as^ Musammat 
Eamodi was a non-sgriculturist she had 
aright to traisfer the houses with their 
sites. The plaintiff denied that the ^ site 
could be transferred by her. and an issue 
was framed. ‘‘Is the site in suit capable 
of being transferred with the houws as 
alleged ?" No evidence was led in the 
case and the only document -filed beyond 
postal receipts is a copy of the wajib-uU 
are which ia of no assistance in the case as 
it does not more thsm repeat the first three 
sub-sections of s. 203 of the 0. P. Land 
Revenue Act. The trial court decreed the 
plaintiff’s claim on ^e strength of tb< 
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mliDg in Narayan ▼. Behari (1), holding that 
the traneferee has the eame right as the 
transferor provided no objection is raised 
by the malguzar and that in this case 
there was an objection and that in the 
absence of any contract to the contrary the 
malguzar has a right to eject the transferee 
who is in possession of the site in the 
village abadi without obtaining his con- 
sent. The defendants appealed claiming 
that the provisions of the Land Revenue 
Act were not apnlicable in the case and 
that Mussammat Kamodi had full rights of 
ownership over the house and the site and 
consequently a transferable right therein 
irrespective of the malguzar'a consent. 
The lower Appellate Court, while holding 
that the site undoubtedly did belong to the 
landlord, considered that the question 
raised is not one of ownership but is whe- 
ther the landlord is entitled to enter into 
possession. Although the judgment is not 
very clear on the point, it appears that the 
learned District Judge, relied on the 
decision in Bhanduaao v. Jagat Ram (2), 
and held that on the facts of the case the 
landlord was not entitled to revoke the 
license in which it was presumed that he 
must have given consent to the construc- 
tion of these houses as the large one was a 
substantial bouse built of bricks; the 
smaller house is partially in ruins. The 
decree of the lower Court was set aside and 
the suit was dismissed The ma’guzar 
Madhorao has preferred this second 
appeal. 

The ruling in Bhondusao v. Jagat Ram (2) 
has really no applicability to the present 
case. In that case one of two neighbours in 
an abadi sold a smaller strip of land from 
his site to the other and the malguzar 
claimed possession of the strip. The 
question as to whether ownership passed as 
a result of the alleged sale of this strip was 
expressly left undecided and it was held 
that the infringement if any of the malgu- 
zar'a right in consequence of this transfer 
was not sufficient to entitle him to posses- 
sion of the sirip transferred as the tenant 
vendor had a substamial house adjacent to 
the strip and the presumption was that be 
had obtained the malguzar'a consent to the 
building of it. The parties in the case were 
non-agriculturists. 

Section 2d3 of the Land Revenue Act is 
not confined to the rights of agricnltural 
honse-holders only; their rights and liabili- 
ties are determined by the first three sub- 

CD 31 Ind. Oaa. 367; 11 N. L. R. 136 

(8)180.P.L.R. Ii6. 


clauses of the section and house-holders in 
general are governed by the remaining 
sub-clauses. By sub cl. (5) the Financiid 
Commissioner (now the Local Government) 
may declare in any village that the rights 
of non agricultural house holders in sites 
are to be heritable and transferable No 
such declaration has been made in respect 
of this village. The sub section, however, 
is governed by the general sub-s. 
(8) which says that nothing in the section 
shall affect the terms of any contract bet- 
ween the proprietor and the holder of a 
site in the abadi. Muaammat Kamodi or 
her heirs must be presumed to have 
occupied the site in question by virtue of a 
contract either express or implied. No 
evidence has been led ‘by either’ side to 
show what this contract was and it cannot 
be presumed to be more than a licenss to 
occupy. It will not be revoked as far as 
Muaammat Kamodi or her heirs are con- 
cerned; but this license cannot carry with 
it a right to transfer with permission to 
occupy unless such permission is proved. 
The right to transfer a site is an incident 
of ownership of the site which Muaammat 
Kamodi admittedly never had. The effect 
of the decision of the lower Appellate Court 
would be to destory the malguzar'a title in 
the site permanently inasmuch as the trans 
feree would be entitled to hold in the same 
manner as Muaammat Kamodi and would 
be entitled to transfer the site in a similar 
way when he himself no longer wished to 
occupy it. In this case the fact that the 
house was a substantial one and that the 
two houses together were sold for Rs. 600, 
appears to have been the deciding factor in 
the mind of the learned District Judge. 
The question of value seems to me in this 
case to be immaterial and in claiming the 
site to be transferable the defendants claim 
ownership of the site in Muaammat Kamodi, 
a right which she did not possess. The 
transfer of this site as of other village sites 
is subject to the consent of the malguzar 
which in this case has been refused and the 
plaintiff's contention must succeed. 

The decree of the lower Appellate Court 
is accordingly set aside and that of the 
trial Court restored. The respondents will 
pay the appellant’s costs throughtout, 

A. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS 
SIGNER’S COURT. 

Second Oivil Appeal No. 45U of 1927. 
November 18, 193.. 

SoiaBDAB, A, J. 0. 

QULABOHAND and otbiks— Defend jNTa 
— Appbllakts 

VCVSU8 

HARBHAGAT— Plaintiff 

— RBaPONDBNT 

C. P. Land Revenue Act [XVIII of 1881)^ 8. 69 — 
Dispute as to ownership of ^ivAand-- Order under $. (JP, 
finality of— Omission to set up finality of order— 
Res judichia— Landlord and tenant— Tenancy for one 
year— Position of tenant after one year— Notice to 
quit, necessity of. , , . 

Section 69, 0, J?. Land Revenue Act, relates to dis- 
putes as to whctlier or not land admittedly belong- 
ing to a particular proprietor is sir land or not sir 
land. It has no application to disputes as to whether 
a particular person is the proprietor of such land and 
the special rule of limitation laid down in s. 69 (4) 
of the said Act has, therefore, no application to a case 
where the dispute was of the latter kind. [p. 885, 
ool. 1.] 

Whore in a suit for determination of the question 
of title in which the plaintiff claimed both' the proprie- 
tary and cultivating rights, the defendant denied the 
plaintiff’s title only to the cultivating rights in spite of 
the fact that an year prior to the institution of the 
suit the Sattlement Officer had recorded his field as his 
sir : 

Held, that the defendant might and ought to hare 
aetup his proprietary rights and he was barred bv 
the rule of res judicata from setting up such 
right in a subsequent suit. 

There is no presumption that a eub-tenancy for a 
single yearcontinuedaftor that year had expired, and 
the tenant, after the end of the year, is not entitled to 
any notice to quit. Sheomangul v. Nanhtlal (2) and 
Thakuf Mooratsingh v. Munxlal (3), referred to. [p. 
886,col.2.J , 

Second Appeal against decision of the 
Additional Diatrict Judge, K hand wa, dated 
the l6th July. 1927. 

Meeare. M. R. Bobde, W. R. Puranik and 
R. M. Bhaghade, for the Appellants 

Mr. Shridharrao Gokhale, for the Respon- 
dent. 

Judgment. — By my order dated the 
3rd September, 1931, in Miscellaneous 
Judical Case No. 42 of 1930, 1 allowed the 
appellants an opportunity to argue grounds 
Nos. 3, second part of 4 (a), 4 (6), 5 and 10 of 
the original memorandum of appeal, as it 
was agreed by the parties that these 
grounds though touched in arguments, 
were not dealt with in my previous judg- 
ment. 

The relevant facte may be restated thus; — 
The field in dispute was origiually air 
field No. .176 which was mortgaged by 
Kaebiram with the plaintifi as 
far back as 1886. 1 bis field was sold and 

purchased by the plaintifi on l5th August, 
1 908, in execution of the mortgage dedree in 


Oivil Suit No. 165 of 1907 and since only 
formal possession was then taken by the 
plaintiff, he, in I!" ! -e'ituted Suit No. 236 
of 1914 for khaa possession of this land 
against the quondam mortgagor Kashiram 
the predecessor in-title of the defendants- 
appellants. When the case came up before 
this Court in Second Appeal No. 557 of 1915 
it was held that the plaintiff purchased in 
the auction sale only the proprietory rights 
and not the cultivating rights in the «ir field, 
which remained with Kasbirano, in view 
of the provisions of s, 45 (1) of Tenancy 
Act then in force. The result of this litiga- 
tion was a declaration by the highest 
Judicial Authority in the land that in the 
year 1914 when Suit No. 236 of 1914 was 
brought, field No. 376 had lest its character 
as sir land, the plaintiff becoming the pro- 
prietor and Kaebiram the ex- proprietory 
occupancy tenant thereof. 

This decision was given on 5th January, 
1917, (Ex. P. 4) in spite of the fact that in the 
Settlement of 1912 13 of the land was still 
recorded as “sir of Kashiram" (Ex. P. 12), 
apparently in ignorance of the fact that it 
bad lost its character of sir land under the 
provisions of s. 45 of the 0. P. Tenancy Act 
of It 98. On let July, 1924 Sakbaram hav- 
ing surrendered his occupancy rights, the 
plaintiff-respondent brought the present 
suit to eject the defendants-appellants who 
claimed to hold possession of the field under 
a prior lease from Sakbaram. 

Ground No. 3 runs as under:— 

“That the settlement entry showed the field 
as sir, this entry was final and conclusive 
and was not challenged in proper time. 
The plaintiff cannot plead and prove in the 
present suit that the field was held in 
occupancy right by Kashiram and Sakha- 
ram." 

The contention of the learned Advocate 
for the appellants is that this settlemeiit 
entry of 1912-13, recording the land as "air 
of Kashiram,” not having been set aside in 
a regular suit under s. 83 of tha Land 
Revenae Act of 1898, became final and con- 
clusive and, therefore, in spite of the judg- 
ment of Batten, (A. J. 0., in Second Appeal 
No. 557 of 1915, the land remained as air 
of the original proprietor and could not 
legally be surrendered by hissonSakharam, 
to the plaintiff on 1st July, 1924, as his ex- 
proprietory occupancy holdilig. It was, 
therefore, urged that the plaintiff acquired 
no title by the surrender to maintain the pre- 
sent suit for possession. This contention is 
indeed very plausible but clearly untenable 
for two very sound reasons. 
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In the first place, the argument completely 
ignores the interpretation placed by this 
Uourt, time and again, as to the limited 
scope of the provisions ol s. 69 of the old 
O. P. Land Revenue Act, sub-s. (4) whereof 
declares that an order or entry of tbe Settle- 
ment Officer recording or omitting or 
refusing to record any land as air land, 
shall be final, unless and until it is reversed 
or modified by the decree of a ('ivil Court 
in a suit instituted under s. &<! loia witbin 
one year after the Settlement comes into 
efiect. In Dinanath v. Manhodhi (1), Stanyon, 
A. J. 0. held that the section in question 
merely deals with the olassfication of land 
and does not in any way touch the question 
of proprietory rights therein, which may be 
decided whenever an occasion for such a 
decision arises, irrespective of a suit under 
e. 83 of the Land Revenue Act. The point 
was further made clear by Batten, O J. O., 
in Hazarimal v. Shyanibahu, Second Appeal 
No. 508 of 1917 decided on 6th April, xulS, 
the facts of which were almost identical 
with those of the present case. That was a 
suit by the plain tifi for the correction of a 
settlement entry, which recorded the def- 
endant as a proprietor instead of as an 
occupancy tenant,of,sir.land. The two Courts 
below dismissed the suit solely on the 
ground of limitation, holding that the 
special period of one year laid down in 
sub'S. (4) of 8. 69 of the Land Revenue Act, 
was applicable to the case, lu repelling 
this view the learned Officiating Judicial 
Commissioner made the following weighty 
pronouncement: — 

69 r«Utes to disputes as to whether or 
mot land admittedly belonging to a particular pro- 
prietor is air land or not air laud, tiectiuu ou Uas 
no a|iplication whatever to disputes as to whether 
or h is the proprietor of land. In this case the plaint- 
iffs’ claim IS that they are the proprietors of the 
land and that the defendant No. 1 is only their occu- 
pancy tenant. They complain that at the settlement 
the defendant No. 1 was recorded as jiropnetor in- 
stead of as occupancy tenant. The mistake alleged to 
have occurred is that whereas defendant No. 1 was 
formerly the proprietor of the land as his air and he 
has now ceased to be proprietor and has now become 
occupancy tenant, he is still wrongly recorded as pro- 
prietor sf the nr land instead of as occupancy tenant 
of the land which was formerly sir. If the plaintiffs 
fail in their case they can have no possible objection to 
the defendant No. 1 being recorded as sir proprietor 
instead of ordinary proprietor. The question whe- 
ther the land would be recorded as air or not does not 
arise in the case. The sole question is whether or 
not plaintiff isatho proprietor and defendant No. 1 
the tenant. The special rule of limitation laid down 
in s. 69 (4) of the (J. P. Land Itevenue Act has, there- 
fore, no application whatever to the case.” 

To tbs same effect is the decision of 
(1) 36 Ind, Gas. 547; 12 N. L. E. 139, 
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Baker, J. C. in Jagataingh v. Dharoopsingh* 
8. A. No. 5S5|of iy!!2 decided on 5th January 
1924. Accepting the view of law laid down 
in the aforesaid cases as absolutely sound 
I overrule the contention of the appellants' 
Oounsel, that the settlement entry of the 
year 1912-13 could not be challenged as in- 
correct in the present litigation, simply 
because it was not set aside in a suit under 
s, 83 of old 0. P. Land Revenue Act. That 
the entry is clearly erroneous has not been 
and cannot be disputed at all, because, 
long before it came to be made, the land 
had already lost its character of sir under 
the provisions ol s. 45 of the 0. P. Tenancy 
Act of 1898 and should not, therefore, have 
been recorded as air land, even under the 
provisions of s 69 (i) of the old Land 
Revenue Act. 

In the next place the matter under dis- 
cussion is concluded as res judicata by the 
decision in Civil Buit No. - 23ii of 1914 
(Er. P. 8), which culminated in Second 
Appeal No. 557 of 1915 (Bx P 4). That was 
essentially a suit for determination of the 
question of title to the land in dis- 
pute in the present case; the plaintiff 
claimed both the proprietory and the culti- 
vating rights therein by virtue of hie 
auction- purchase, whereas the then defend- 
ant Kasuiram denied the plaintiff's title 
only to the cultivating rights in the land 
In spite of the fact that an year prior to 
the institution of the suit the Settlement 
Officer had recorded the field as his sir, 
Kashiram did not, in his defence, rely on 
this entry, which he might and ought to havt 
done under the fourth explanation to s. 11 
of the Civil Procedure Code, in other words 
if he at all relied on the settlement entry 
it was obligatory upon him to defend that 
suit by pleading that the entry had wiped 
off even P-e proprietory rights which ths 
plaintiff may have acquired in the land ii 
dispute by his auction purchase. As woulo 
appear from the first Court’s judgment in 
that suit (L: P. 8), the only issue frameo 
on the quest' ’ i f title was ‘ Whether th< 
plaintifi ob'.a.i jd only the proprietarj 
rights or the cultivating rights also in tht 
sale.” The decision of the trial Court as 
well as of that Court on this issue was that 
although the decree obtained in Civil 
Suit No. 165 of 1107 directed the sale of 
both the proprietary and the tenant rights 
in the laud, the plaintifi under the law 
then in force, could not acquire both, but 
that he simply got the proprietary rights 
and the cultivating rights in the land 
remained with the defendant. In other 
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words, tho defendant was declared an ex- 
proprietory occupancy tenant of the land, 
and plaintiff the proprietor thereof, with 
the result that the settlement entry of 
1V12-J3, recording Kashiram as the sole 
roprietor of the land, was constructively 
eld incorrect. Since the defendants- 
appellants defended the present suit on a 
title derived from Eashiram’s eon Sakharam, 
they are precluded from challenging the 
plaintiff’s title to the proprietary interest 
in the land and Sakharam 's title as occu- 
pancy tenant thereof which were finally 
determined in the previous litigation. I 
hold then that on Ist July, 1914, Sakharam 
was only an occupancy tenant of the origi- 
nal sir field No. 376, which is the field in 
dispute, and that he could validly surren- 
der his tenant right to the plaintiff, who 
was the landlord of the holding. 

Even taking the position of the appel- 
lants as rank trespassers. in possession of 
the land in dispute, because the five years’ 
lease on the basis of which they originally 
resisted the plaintiff's claim for possession 
is held inoperative and fictitious, it is clear 
that they may not be bound by the decision 
arrived at in the previous litigation of 1914- 
17. It is however equally clear that on 
the facts ascertained in the present case 
the plaintiff has so well established his own 
title and that of Sakharam to the land in 
diapnte as landlord and occupancy tenant 
respectively before the surrender that the 
surrender of the bolding by Sakharam to 
the plaintiff has clothed the latter with 
all the legal rights to successfully claim 
eviction of the appellants as trespassers. 

On grounds Nos. 4 (a) (second part) and 
4 (6) it was argued that the lower Oourt’s 
decision, that the eorrender nas not ficti- 
tious, fraudulent or champertous was wrong 
because the courts below failed to take into 
consideration the order of the Insolvency 
Oourt (Ex. P-24) which declared certain 
transfers made by Sakharam fictitious and 
fraudulent. There is undoubtedly no men- 
tion in the judgments of both the i courts 
below of the Insolvency order, but it cannot 
be assumed that the matter was not before 
them when they gave their findings. 
However, in view of the fact 'that Sakharam 
himself as 0. W. No. 1 clearly stated that he 
had received Rs. IhOO, as consideration for 
the surrender, the lower Courts’ finding 
that the surrender was genuine is perfectly 
correct. This matter has been dealt with 
by the lower Appellate Court in para. 13 
of its judgment I agree with the cor- 
purrent findings of the courts below that 


V, EtaBMAOlT. l36 1. 0. 

the deed of surrender was a genuine tran- 
saction. In view of this clear finding it 
is obvious that the surrender could not be 
held fictitious, fraudulent or champertous. 

Ground No. 5 could not be pressed in view 
of the conclusive finding that the lease in 
favour of the appellants was inopere tive 
and fictitious. 

On ground No. 10 it was argued that, 
since the evidence of Sakharam shows that 
the appellant Chaganlal was already in 
permissive poesessioa of the land in dis- 
pute for some time prior to the filing of the 
present suit on JSthNovember 1924, a reason- 
able notice to quit should have been given 
to the appellants by the plaintiff before he 
could eject thtm. I find it difficult to ap- 
preciate this argument. In their plead- 
ings the appellants did not assert anywhere 
that they were in permissive possession of 
the field at any time prior to 18-3-1923, 
when the five years’ lease (Ex. D. 12) in 
their favour was to come into force. It has 
undoubtedly come out in the evidence of 
Sakharam that the appellant Chaganlal was 
associated with him io the cultivation of the 
field in suit for an year prior to the five years’ 
lease. There are however no materials on 
the record to prove the exact terms under 
which the appellants were in possession of 
the laud in 1922-23, except that in the 
jamabandi of that year (Ex D. 3) the 
appellant Qulabchand is recorded as 
holding the land on batai. The appel- 
lant’s possession in 1923 was evidently 
under Ex. D. 12 which has been found by all 
the courts to be a fictitious lease. On such 
materials as are on the record it is difficult to 
hold that Qulabchand’s or Ohaganlal’s pos- 
session in 1922-23 was that of a sub-ten- 
ant, bolding from year to year, as was the 
case in Sheomangal v. .V anhelal (2), so as 
to entitle the appellants to receive a reason- 
able notice to quit before ejectment. It 
was observed in Thakur Mooratsing v Muni- 
lal (3) that where the person in possession of 
a bolding is proved to have been a sub- 
tenant from year to year for a number of 
years, a presumption may arise that the sub- 
tenancy was renewed in subsequent years; 
but there is no presumption that a sub- 
tenancy for a single year continued after 
that year had expired. At the most, then, 
the possession of Oulabcband. or Chaganlal 
for one year in 1922-23 was merely that of 
a licensee for a fixed term of one year. 

(2) 43 Ind. Oae. 392; 14 N. L. R. 3. 

(3) 103 Ind. Ou.reS; 23 N. L. R.148; A. I.R. 1927 
Nag. 820, 
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That being the po8itioo> the license most 
be deemed to have been revoked at the end 
of the year and the appellants were not 
entitled to any notice to quit, as is now 
contended for on their behalf, i^e s. 62 (e) 
of the Indian Easements Act, li(82. 

For the reasons given above 1 confirm 
my previous judgment and decree dismiss- 
ing the appeal. The costs of this re>hearing 
of the 'appeal will be paid by the appellants 
in addition to the costs already scheduled. 
Pleader’s fee Rs. 75. 


A. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

First Civil Appeal No. 151 of 1928. 
March 17, 1931. . 

Maonaib, J. O., and Staplbs, A J. 0. 
PARA8HRAM — Plaintipf— Appellant 


versus 

KRISHNA— -DBPBNDANT—RaSPONDBNT. 

Mortgage — Interest — Presumptions as to rate — No 
provision as to rate of interest — Entire sum payable on 
default — Reasonable rate. 

If a mortgage-deed containe stipulations regarding 
the payment of interest till the date fixed for payment, 
a presumption arises that the parties intended that 
iaierest snould be paid after the date and where no 
inference regarding the rates can be drawn the 
presumption is that it was intended to pay interest at a 
jUMonaDle rate. [p. 888, col, 2.] 

A mortgage-deed in which prospective interest had 
been added as sawai and which provided for pavment 
in instalments contained a clause that if instalments 
were defaulted interest at 2 per cent. |>er mensem com- 
pound was to be paid till satisfaction. There was, 
Mwever, a further elause that, if two instalments were 
SMaulted, the whole amount should become due. The 
doM made ne provision for interest on the whole sum 
if il ueeame due 

HsM| (t) that as there was no precise definition of the 
rate of interest prior to default, it was not possible to 
draw an inference that the parties intendea that after 
the whole amount became due, interest should be 
paid at the rate which can be deduced from the ar- 
rangement regarding addition of sawai and payment 
by instalment; [p. 888, col. 1.] 

(ii) that as the terofs of the deed did not indicate what 
rate of interest should be paid after the entire amount 
became due the plaintiff was only entitled to a reason- 
able rate of interest. Asaram v. Dnanoba (1)| 
Sheappa v. Rukhma (2) and Mahadeo Framdws Dhiroi 
ff4i#(8),diBtintuishedA [ibid.] 


First Civil App^ against the decree of 
the Additional District Judge, Nagpur, 
dated the 27 th August 1928. 

Mr. W. R. Puranik, for the Appellant. 

Judgrment.— The sole , point raised in 
this appeal refers to the amount of interest 
included in the amount due on the mort- 
gage in suit. The mortgage was executed 
to provide for the payment of old debts : 
25 per cent, was added to the amount found 
due and the deed provided for payment 
in ten instalments. The learned Addition- 
al District Judge has stated that the 
amount of interest which would have been 
paid, if there had been no default, works 
out to Rs. per cent, per annum, Wt 
this is a miscalculation. As the debtors 
had to repay a portion of the debt each 
year, they were not to enjoy the use of 
the whole money for ten years : tsking an 
average they were to enjoy its use for 
5i years and the rate of interest wasld^ 
per cent, per annum. The deed contains 
a clause that if instalments were defaulted, 
interest at 2 per cent, per mensem com- 
pound was to be paid till satisfaction. 
There is, however, a further clause that, if 
two instalments were defaulted, the whole 
amount should become due, and the deed 
makes no provision for interest on the 
whole sum if it became due. 

The trial Judge relying on Asaram v. 
Dnanoba (1), has held that after the whole 
sum became exigible, the mortgagees 
were entitled to interest only at the rate at 
which the principal sum would have borne 
interest if there bad been no default. The 
Judge states that this rate was 2| per 
cent, per annum, but has allowed 6 per cent, 
per annum because the defendants agreed 
to pay interest at that rate. 

In appeal it is urged that interest should 
throughout have been allowed at the rate 
which, it was agreed, should be paid on 
defaulted instalments. Reliance is placed 
on Sheoppa v. Rukhma (z) : but that case 
merely decided how e particular bond 
should be interpreted. The deed provided 
for payment of instalments without interest: 
the interest on defaulted iustalments was 
moderate. The Judge came to the con- 
clusion that the deed read as a whole em- 
bodied the intention of the parties that 

(1) 105 Ind. Oaa. 758; 23 N. L. R. 168; A I. R. 1928 
Nb(. 67. 

W 6 N. L. X. 37. 
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interest ehould be paid after the whole 
sum became due at tbe rate agreed with 
respect to the defaulted instalments. 

The next argument is that the decision 
in Aaaram v. Dnanoba (1), has no appli- 
cation to the facts we are considering. In 
our opinion, this contention is correct. In 
the deed considered in Aaaram r. Dnanoba 
(1), there was a clear and definite agree- 
ment to paf interest 14 annas per cent, per 
mensem on the principal amount up to 
the date ficed for payment : there was no 
express stipulation to pay interest after the 
whole sum became exigible, and it was 
held, following Mahadeo Prasad v, Dhiraj 
Singh (3), that the plaintiff was then entit- 
led to interest at the original rate of Hannas 
per cent, per mensem. In Mahadeo Prasad 
V. Dhiraj Singh (3), it is remarked that 
for five years the rate of interest was defined 
with precision, and an inference was drawn 
that, if the mortgagor failed to pay at the 
end of five years, it was intended that the 
mortgagor ehould pay interest at the same 
rate. 

In the case we are considering there is no 
precise definition of the rate of interest 
prior to default: it is not possible to draw 
an inference that the parties intended that 
after the whole amount became due, interest 
should be paid at the rate which can be 
deduced from the arrangement regarding 
addition of sawai and payment by instal- 
ments. 

The appellants’ Oounsel urges that the 
clause regarding interest on defaulted 
instalments shows that the parties intended 
that interest at the rate mentioned should 
be paid after the entire amount became 
due. But the rate of interest is very high 
and the condition may merely have pro- 
vided for the period until the whole 
amount became recoverable. 

In our opinion, then, as the terms of the 
deed do not indicate what rate of interest 
should be paid after tbe entire amount 
became due, a reasonable rate of interest 
ehould be allowed by the Oourt. Order 
XXXIV, r. Hof the First Schedule to the 
Oivil Procedure Code, directs that the Court 
should award such interest and though 
this rule was added after the trial Judge 
delivered his judgment, it reproduces tbe 


view previously held by the majority 
of High Courts. This view is based on the 
principles which were applied both in 
Sheoppa v. Rukhma (2), and Aaaram v. 
Dnanoba (I). The presumption is that 
when a mortgage-deed is executed the 
parties contemplate the possibility that 
payment may not be made at the time 
when tbe entire amount becomes due. If 
the deed contains stipulations regarding 
payment of interest before this date, a 
presumption arises that the parties intend- 
ed that interest ehould be pAid after that 
date. Stipulations may be such as to justify 
an inference that interest on tbe due date 
is to be paid at a particular rate: but where 
no inference regarding the rate can be 
drawn, the presumption is that it was in- 
tended to pay interest at a reasonable rate. 

We think that six per cent per annum is 
not a rate which might have been contem- 
plated by the parties. We fix 12 per cent, 
per annum simple interest as a reasonable 
rate. 

A fresh date for payment will now be 
fixed three months from tbe date of this 
judgment: the amount due on that date 
will be calculated, interest being allowed at 
the rate we have held to be reasonable. 
Costs in this appeal calculated on the 
amount to which it has succeeded will be 
added to the amount found due; the respon- 
ents incurred no costs. The trial Judge’s 
order ss to costs is not very clear. The 
plaintiff’s costs, calculated by taking the 
amount for which he should have sued as a 
basis, will also be added to the sum found 
due. 

A. Order accordingly. 


(3) 77 Ind. Oas. 122; 44 A. 772 at p. ,774; 20 A.L. J 
752; A. 1. K. 1923 All .7. 
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CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 1 of i9Jl. 

June 12, 1931, 

RANKI^^, 0. J., AND PijAkSON, J. 

DEiBfilNDRA NATH DHiiNGANo othbes 

— DbFSNDANTS — A pPBLLiNTd 
versus 

PA8HUPATI NATH DEB — Plaintiff 
— Respondent. 

Landlord and tenant — Permanent tenancy — Quts^ 
tion of legal inference from proved facts — Weight of 
circumstances— Facta must he taken as a whole— Pur^ 
pose of tenancy t prior transfers^ etc. — Transfer of 
Property Act {IV of 1882), s. 106, applicability of, to 
tenancies before 1882. 

The question whether a tenancy is permanent is 
not to be treated as itself a mere question of fact 
though the actual findings of fact are binding upon 
the High Court in second appeal. Dhanamal v. 
Moti Sugar (1), referred to. [p. b89, col. 2.] 

In considering whether the proper legal inference 
from the facts proved is that the tenancy was a per- 
manent one, it is necessary to bear in mind two con- 
siderations. The first is that the legal inference of 
permanency is to be drawn from the 
ascertained facts taken as a whole. The second 
is that even although there be a con- 
siderable number of facts which point to the tenancy 
having a permanent character, the effect of these facts 
as evidence may be entirely destroyed by a single 
piece of negative evidence, [p. 890, col. I.] 

Upon the question whether a tenancy is permanent 
or not the law of India attaches a good deal of im- 
portance to the question whether the tenancy was for 
rssidential purposes, [p. 890, col. 2.] 

Prior to the Transfer of Property Act a tenancy 
which was not permanent was not transfer- 
able, and the fact that the transfer was recognized by 
the landlord without any claim being made to require 
the transferee to make terms with him for a new 
tenancy points very firmly in favour of a permanent 
right, [p 891, col. 2] 

A statement in the rent receipts that the rents are 
paid for certain specified months or for a certain 
number of months is neutral. A tenant taking such 
a receipt cannot be held to have no higher right 
than a monthly tenant, [p. 892, col. 2.] 

[Their Lordships held on all the circumstances that 
the tenancy was a permanent one]. 

Section 106 of the Transfer of Property Act is not 
applicable to tenancies created before 1882. tp.892, 
coi. 2 .] 

Letters Patent Appeal against the judg* 
ment of Mr. Justice Ouming, dated the 10th 
December, 1930. 

Messrs. Sarat Chandra Basak and Rupen- 
dra Kumar for the Appellants. 

Messrs^ Brojo Lai Chakrawarti and Bijan 
Kumar Mukerji^ for the Respondent. 

Rankin, O. J.— This is a Letters Patent 
Appeal from the judgment of Ouming, J., 
sittmg iu second appeal, the learned J udge 
having granted leave to appeal under s. 15, 
Ldtters Patent. 

The suit has reference to a plot of land 
in Howrah lying between nowrah Road 
and the river. The size of the plot is 8 


cottas. The Monsif inspected it on 7th 
April, 1926. He found an old boundary 
wall on the north side of it, a pucca privy 
and a square pucca ghar some 11^ feet long. 
10 feet broad with a 3 feet wide verandah; 
height about 8 feet 10 inches above the 
plinth. There were certain tile-roofed hats 
some of which had brick walls. The plaint- 
iff has a mukarrari right under the zemin* 
dar and he contends that the tenancy is a 
monthly tenancy which he has determined 
by service of defendants is that the tenan- 
cy is an old one, in origin anterior to the 
Transfer of Property Act of 18i?, that it 
was given for residential purposes and is a 
pel manent tenancy. 

It was held by the Judicial Oommittee iu 
the case of Dhanamal v. Moti Sagar (1), 
that the quefition whether a tenancy is 
permanent is not to be treated as itself a 
mere question of fact. Actual findings 
of fact by the lower Appellate Court how- 
ever are binding upon us. 

The plaintiffs original case was that 
defendant No. 1, Bhagaban, took settle- 
ment from the plaintiff himself as a monthly 
tenant upon a monthly rent of Re. 1-15 0, 
This case however has been disbelieved 
and is rot further persisted in. Indeed it 
is manifestly false. The evidence shows 
that prior to 1874 this very tenancy was 
posseesed by one Qourdas Bairagi. Secon- 
dary evidence, which both courts have 
accepted, has been given of a kabala (Ex. 
A-1) whereby Qourdas Bairagi sold it to 
Dinanath Sarkar. At some time before 
19ll Dinanath was succeded by Bhagaban 
who is said to have been his adopted son. 
In 1920 (1327 Aswin) the plaintiff served a 
notice of ejectment upon Bhagaban. In 
the month of Magh thereafter, the present 
appellants purchased the interest of 
Bhagaban for a sum of Rs. 14,700 by the 
kabala Ez. A. This appears to have been 
a speculative purchase but there is no evi- 
dence to show or even to suggest that it 
was not a genuine bargain and on the 
question of the payment of consideration 
the witnesses for the defence were not cross- 
examined to any such case. By 1921 indeed 
it would seem clear that the defendants' 
interest in the suit land bad very con- 
siderable value because at the time when 
the plaintiff was valuing this suit for pur- 
poses of jurisdiction upon the footing of 
the market value of the land he valued his 
suit at Rs. 10,808 as appears from the 
judgment of the Munsif. 

(1) 10lIiidLOa8.355:A.I.R. 1927 P. 0. 102; 54 1. 
A. 178; 8 Lah. 173; 52 M. L. J. 663; 29 Bom. L, R, 
870; (1027) llW.lff. 481 (P.O.). 
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The learned Moasif held in favour of 
the defendants, that the tenancy was a 
permanent one and transferable, finding 
that the origin of the tenancy was not 
known, that it was for residential purposes, 
that it was granted long before the Trans- 
fer of Property Act, that there has been 
uniform payment of rent, that there are 
old substantial pucca structures on the 
land and that there has been one case of 
transfer and one succession recognized by 
the landlord. On appeal the learned Sub- 
ordinate Judge found in favour of the 
plaintiff, basing his judgment upon the 
language of certain rent receipts in the 
eighties and nineties from which he infers 
that the tenancy was a monthly tenancy. 
The learned Subordinate Judge explains in 
his judgment that but for these rent 
receipts he would not have differed from 
the trial court; but he thinks that they 
are fatal to the case of the defence and 
clearly shows that the tenanc} is from 
month to month. 

In considering whether the proper legal 
inference from the facts proved is that the 
tenancy was a permanent one, it is neces- 
sary I think to bear in mind two conside- 
rations. The first is that the legal infer- 
ence of permanency is to be drawn from 
the ascertained facts taken as a whole. 
It may well be that the element of the 
uniformity of rent, of the existence of 
pucca structures or any other element 
taken by itself would not necessarily in- 
volve or demonstrate a permanent right. 
But in the present case there are a number 
of elements and it is only upon a complete 
review of all the relevant considerations 
that one is in a position to draw the proper 
inference. It will not do to take each 
element by itself and to reject them one 
after another as insufficient. The reason- 
ing of the learned Judge in second appeal 
is 1 think open to some criticism on this 
score. 

A second thing which it is important to 
bear in mind is that even although there 
be a considerable number of facts which 
point to the tenancy having a permanent 
character, the effect of these facts as evi- 
dence may be entirely destroyed by a 
single piece of negative evidence. In 
appreciating and acting upon this princi- 
ple the learned Subordinate Judge is 

J ustified in his method, whether or not he 
las applied that method correctly to the 
facts. 

Poetponing for the momeht the conskle- 
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ration of the question whether the rent 
receipts show that the tenancy was a 
monthly tenancy, I cannot doubt that the 
broader facts proved with reference to the 
tenancy, make an impreesive case for the 
inference of permanency. There can I 
think be ho doubt that the tenancy dates 
back to some considerable time before 18/4. 
The recitals in the kabala of 1874 are not 
shown to have come to the notice of the 
landlord and while they are evidenoe,they are 
evidence only of the fact that the tenant in 
1874 is making a claim to certain rights : ef. 
Evidence Act, s. 13. A tenant selling bis 
bolding, might of course very easily claim 
that it was permanent when it was not; 
but he would be soon found out if he mis- 
stated the rent and it would be of little 
use to misdescribe the structures on the 
land. In 1874 it appears that there were 
five huts with tiled roofs and one old 
pucca structure apart from certain thatched 
sheds and certain cutcha walls. The 
actual origin of the tenancy is unknown 
but it can barely be doubted that prior 
to 1874 we find the property being used 
for residential purposes. At that date we 
find also the pucca ghar treated as an old 
structure which Oourdas had a right to 
sell. It has been contended for the plaint- 
iff that when defendant No. 2 brought from 
Bbsgaban in 1920 he says that he asked 
for the patta and was told that the patta 
had been loot, and that for this reason we 
should not treat this tenancy as one whose 
origin is unknown. This however seems 
to me unreasonable. Again it is said that 
Gourdas, according to the judgment of the 
Subordinate Judge, was an itinerant sort 
of person moving from place to place with 
bis thakura, having no place of residence. 
This is set forth in the judgment of the 
lower Appellate Court as something to be 
found in the evidence of D. W. No. 2 Sagor 
Obander Adbikari. But I have been 
unable to find any evidence to this effect. 
On the contrary, the witness remembers 
Gourdes living cn the suit land with a 
Thakurgarh and seme Khola ghara\ he 
remembers Gourdas when he (witness) was 
5 or 6 years old and he says that Gourdas 
went to Brindaban when the witness was 
19 or 10 and Gourdas was about 40 years 
old. 

Upon the question whether a tenancy is 
permanent or not the law of India, as I 
understand it, attaches a good deal of im- 
portance to the question whether the ten- 
ancy was for residential purposes. This 
is apart altogether from the question 
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Irhether sabstaatiai stracturea were bailt 
upon the land. Substantial structures 
may be built for the purposes of shops 
but in this country the old-fashioned 
notion at all events was that a place which 
was intended as a family home was very 
likely to be intended to be held in perma- 
nent right. There is a strong disinclina- 
tion to move from the ancestral home 
whatever it may be, and it is this element 
that accounts for the importance attributed 
by the law to the question whether the 
tenancy was granted for the purpose of 
residence. It is contended that from this 
point of view a Bairagi is somewhat 
different from the ordinary member of the 
public and that in this case no great im- 
portance attaches to the fact that we find 
this tenancy being used and enjoyed for 
the purpose of residence. I doubt ex- 
tremly whether any force should be attri- 
buted to this criticism. On the evidence 
Gourdas seems to have been on this land 
for a substantial time and when in lb74 he 
ultimately decided to go to Brindaban and 
to sell his right, it is clear I think that he 
had been erecting structures for living 
purposes upon the land in additim to the 
old pucca garh. 

Prior to the Transfer of Prjperty Act a 
tenancy which was not permanent was 
certainly not transferable, and the fact 
that the transfer wJis recognized by the 
landlord without any claim being made to 
require the transferee to make terms with 
him fora new tenancy points very firmly 
in favour of a permanent right. It is true 
that in this case there is only one transfer 
and that one cannot necessarily expect the 
plaintiff to have in his possession any 
detailed evidencs as to his recognition of 
Dinanath; but the plaintiff gives no evi- 
dence of having obtained a salami or nazar 
and Dinanath having taken the kabala 
(Ex. A-1) had himself recorded in the land- 
lord's sherista and paid rent in his own 
name There is no evidence of any diffi- 
culty having arisen by reason of Dinanath 
having bought a transferable right which 
Gourdes had no title to give him. It is 
true however that the fact that Gourdes 
professed to transfer the right as a perma- 
nent one is not brought home to the know- 
ledge of the landlord. Again when Dina- 
nath died. Bhsigaban was allowed to con- 
tinue in the tenancy. One succesion in a 
cise of this kind has no great force 
of itself. It is readily seen that a 
landlord might not utilize the oo« 
OMion of a tenant’a death to oust hisfaimly. 
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Whether or not he would utilize it as a 
suitable opportunity to make a claim for 
higher rent depends upon circumstances. 
In the present case it would appear that 
the facts are rather special. 

There was a rent suit in 1908 in which 
the plaintiff claimed rent of Rs, 28-2 0 
for the years 1311-1314 (1904.07) and 

which was decreed on compromise at a 
lesser rate. There was another suit against 
defendant No. 1 in 1911 which raised 
the question of the nature of the tenancy 
as well as the amount of the rent. This 
was compromised at the rate of Ks. 23-2-0 
and the question of status was left 
open . It was however decided that the 
jama was an annual jama of Rs. 23-2-0, 
It would seem that from i911 down to 
the time of the present suit, the plaintiff 
showed a certain willingness to challenge 
the defendants’ permanent right, but had 
never forced it to a conclusion, and the 
origin of the present suit is plain enough. 
Proceedings having been taken under s. 
145, Criminal Procedure Code, and the 
Magistrate having decided in favour of 
the defendants, the plaintiff had to bring 
his suit or lose his claim. On the whole 
however there is in these circumstances 
not much force in the fact that Bhagaban 
succeeded Dinanath. I now come to the 
question of uniformity of rent. 

The learned Subordinate Judge in 1928 
observed that the appellants in purchas- 
ing this property “purchased a litigation 
and took a chance as the price of town 
lands has gone up very high ’’ There is 
ample evidence to support this finding and 
T have already referred to the plaintiff’s 
own valuation, Rs, 10,808. In addition 
there were proceedings in 19(J8 whereby 
two chittaks of frontage of this land were 
taken for road widening purposes at 
Rs. 1,000, per cotta. As against a rent 
of Rs. 23-2-0, the capital value of this 
land had clearly risen very much both 
before 1908 and after. This circumstance 
seems to give much significance to the 
fact of uniformity of rent. 

It would seem impossible to doubt that 
the rent of this holding was an annual 
rent of Rs. 23-2-0. This was stated in the 
kabala of 1874 and to this effect also is the 
compromise decree in the suit of 1911. 
The plaintiff’s case was that the rent was 
a monthly rent of Re. 1-15-0, which 
would amount to Rs. 23-4 0 for the year. 
The rent receipts themselves show that 
the rent for a year was Re. 23-2-0. 
FroBs the first time to which we cao 
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tiAce the U) fitter down to present time 
rent fit no other rate has ever been paid. 
Now, it was very important for the plaint- 
iff to dislodge this figure of Rs 23 2 0; 
because if the tenancy was let at so 
much per month, the monthly rent must 
have been the curious figure of Re. 1-14*3 
and If ^ gandas. Hence the plaintiff 
falsely claimed that the annual rent was 
Rs. 23 4 0, so that be might make out that 
the property bad been let at Re. 1-15-0 per 
month. 

Let us see then if the rent receipts of 
the eighties show a monthly tenancy. 
The ordinary kista in Bengal fall in the 
third, sixth, ninth and twelfth months 
of Bengali jear-^ Asar, Asivia, Poua and 
ChaitTd — rent being due and in arrear at 
sunset on the last day of these months. 
Every one of the receipts produced shows 
payment being made at or about the time 
of a kiat — sometimes payment is made for 
the three^ previous months, sometimes for 
six previous months and sometimes for 
twelve. But all payments are in English 
language for one or more quarters and 
they are all at a rate which stated in 
terms of a year, is Rs. S3 2 0, and in 
terms of amonih would work out to the 
figure given, m , Re. M4-:^ if gandas 
The statement in the rent receipts is a 
statement of the months, e g , from Sravan 
to Atwin, from Baisak to Aswin, from 
Baitak to Chaitra. In some rent receipts 
that is all that is given in explanation of the 
amount paid; in others there is added the 
phra8e“for three months" or "for six months". 
It seems to me that such a statement 
in rent receipts is entirely neutral. It does 
not show whether it is done to explain 
that the rent is paid as a certain fraction of 
an annual rent or a certain multiple of a 
monthly rent. Nowhere dees the corres- 
ponding figure for one month Re. 1-14-3, 
If gandas appear in these receipts. No 
payment is for lees than a quarter and 
all payments are at the time of the kist. 

The tenancy is clearly proved to have 
originated before the Transfer of Prop- 
erty Act of 1682 which did not apply 
to the tenancy at all; ef. s. 2. I think it 
is probably quite true that the ordinary 
Bengali custom, such as obtains in the 
TMifassil and in respect of agricultural 
rents, would rather be to describe a pay- 
ment as a payment for the Aswin kist 
than as payment from Sravan to Aswin 
for three months. _ But the mere fact that 
a receipt is not in the modt usual form 
is p®t a reason for giving it a meaning 


which it does not necessarily bear. The 
receipts in question are on the printed 
forms which in some oases are adpoted to 
distinguiei). between current rent and 
arrears; but speaking generally, the dis- 
tinction is not observed when making 
the manuscript entry and the entry is 
made as one, e. g , from Baisak to Chaitra 
rent for 12 months; or Baisak to Aswin 
for six months. 

We have no evidence as to the practice 
of the sherista of the plaintiff or his 
predecessors at this time when dealing 
with rents in the town or environs of How- 
rah. They may very well have used 
such a form of receipt for old tenancies 
and for new, and it may have been used 
because it was noncommittal. But that 
a tenant taking such a receipt is to be 
held as ackowledging that he has no 
greater right than that of a monthly 
tenant because he did not quarrel with 
the form of the receipt seems to me to be 
unreasonable and unjust. 

It was contended for the plaintiff that 
the view taken by the learned Subordi- 
nate Judge of these rent receipts was a 
finding of fact binding upon this court 
in second appeal and that even if he 
had mistaken the meaning or exceeded 
the meaning of the documents the ques ■ 
tion not being one of construction of a 
document of title, the error was not an 
error of law. I cannot however agree that 
under Dhanamal's case (l) the question 
whether a tenancy is permanent is or 
involves a question of law for us and that 
at the eanae time the finding that the 
tenancy is a monthly one is a finding of 
pure fact by the Subordinate Judge. 
Let us see what the findings are. 

The learned Judge does not seem to 
doubt that the rent was an annual rent, 
but he thinks that these receipts refer 
to a monthly tenancy under s. 106, Transfer 
of Property Act. Under s. 107, Transfer of 
Property Act, a contract to pay a yearly rent, 
if it bo not contained in a registered lease 
will in some cases be inoperative under 
s. 106 to make the tenancy anything more 
thsn a monthly tenancy. But while this 
is doubtless possible under such rule or 
some special stipulation a monthly tenancy 
at a yearly rent is an anomaly and difficult to 
infer. In view of s. 2, Transfer of Property 
Act, the opinion of the learned Subord- 
inate Judge would seem to involve 
that the present tenancy does not go 
back before 188t, but is a renewed 
tenancy of later date to ^]^ioh the Ant 
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applied siooe it is quite certain that the 
Act did not out down an old tenancy into a 
monthly one. That however as I read 
hia judgment is not really bis hnding. He 
considers if I understand him aright that 
the receipts show that prior to 1982 the 
tenant had no higher right, but does not 
appreciate that s. 106 of the Act would 
have no application to the tenancy at all. 

The learned Subordinate Judge does 
however say of these rent receipts; 

“At least the petitioners never acknowledged 
Dinanath as a permanent tenant bat allowed him 
to stay on as a itaicca tenant from month to month, 
a tenant-at-wir . This is olear from the rent receipts 
filed by the defendants.” 

If this is a finding of fact based upon 
the unusual character rather than upon 
the necessary meaning of the receipt, it 
must mean that in,|iBay, 1S85 the tenant was 
known to be claiming a higher right and 
the landlord was not willing to admit it. 
I think the learned Subordinate Judge 
means also to find that the tenant knew his 
claim to be disputed. If that be so then in 
Dinanath’s life-time the landlord did not try 
conclusions with him but in 1911 raised 
the question against Bhagaban and postpon- 
ed the issue till 19:20, when he served notice 
in ejectment. 

Upon the whole I cannot agree that the 
rent receipts have the meaning which the 
lower Appellate Court has attaofied to them. 
I think that they are no evidence at all to 
show that the tenancy was being treated as 
a monthly tenancy and that the finding to 
tnis eSect is partly due to the fact that 
the learned Subordinate Judge has inter- 
preted them by s. 106 of the Act without 
appreciating that the sectiou would not 
apply to any tenancy which originated 
before 1682. To hold on the basis of theie 
receipts that in the eighties the landlord 
was disputing a claim to permanent right 
is I think a hazardous surmise. To nega- 
tive such a claim a landlord must 1 think 
be less subtle and less ambiguous in the 
wording of his receipts. 

Differing, as I think myself entitled to 
do, from the view taken by the learned 
Subordinate Judge of the rent receipts 1 
think the correct inference in this case is 
that the tenancy was a permanent one 
which indeed, upon the same footing, 
would have been his view. The struc- 
tures upon the Ian i are 1 think substan- 
tial structures. Though not very costly 
ones, they are not of a character readily 
reconcilable with a precarious tenancy. 
The learned Subordinate Judge admits 
ihftt there is some forge in (his contention, 
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I do not think this force is lessened by 
the fact that Gonrdas did not dedicate the 
ghar as a permanent temple when he left 
— as 1 read the translation of the kaba^ 
of 1874 it is not clear that Qourdas built 
the pucea ghar himself. 

In my judgment the other elements in 
this case are complete and strong to show 
that the tenancy was permanent. The 
case law on this subject has been care- 
fully laid before us, but I think that the 
principles upon which such oases as the 
present fall to be decided are now suffi- 
ciently well settled to make it unneces- 
sary to discuss them once again in this 
judgment. 

I would allow the appeal, set aside the 
decrees of Ouming, J., and the Subordi- 
nate Judge and restore the decree of the 
Munaif with costs throughout. 

Peapson, J.— I agree. 

A, Appeal allowed. 


CALCUTTA HIGH COURT. 

Oivil Appeal N.). 2b4 of 1928. 

April 22, 1;31. 

Mukbsji .and UCHl, JJ. 

(Maharaja Sir) MANINDR.4. OHANDRA 
NANDI— Plain riPF — A ppsllant 
versus 

SUDIR KRISHNA BANERJEE and 
OTUBBS — Dbpbndants — Rb!PONDBSTS. 

Executor— Borrowing money as executor— Liability 
of estate— Creditor's right- Mere right of indemnity— 
English and Indian Law. 

\Vhatever dillerenoes there may be in the equity in 
favour of a creditor who has lent money to an executor 
acoordingas it is applied for a purpose sanctioned by 
the will or a purpose not expressly sanctioned by it, 
the highest right that such a creditor may claim against 
tho estate on the finding that it has been enriched or 
benefited by the money is a right to bo subrogated 
to the right of the executor to be indemnified out of 
the estate to the necessary extent, aa<l unless tho right 
of the executor to the indemnity is established the 
creditor has none as against the estate where no 
charge has validly been created on the estate, [p. 898, 

*^°Ther6 is no difference between the English and 
Indian Law in this respect. A decree against the 
estate could not bo passed in such cases under s. 70, 
Contract Act Bamanath Paul v. Kanai Lai Dey (1), 
Debendra Nath Biswas v. Hadhika Charan Sen (3), 
Sudhir Chandra Das v. Govinda Chandra Roy (5), 
Byramji Ruslomji v. Heerabai (91), Swamxnatha 
Aiyar v. Srinivasa Aiyar (22), Ammalu Ammal v. 
Namagiri Ammal (23) and Chidambaram Pillai v. 
Veerappa Chettiar (21), relied on. [p 899,ool. 1.] 

[English and Indian case-law discussed] 

Appeal against ongioal deorea of the Sub- 
Judge, Murahidabad, dated the 23rd Decem- 
ber, 1927, 
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Meesre. Sarat Chandra Ba$ak and 
Rajendra Bhuean Bakahi, for the Appel- 
lant. 

Meearfl. Brojendra Nath Chatterji, Benoy- 
endra Prasad Bagehi and Amarendra 
Narayan Bagehi, for the Reapondenta. 

Judgment —The piaintifi is the appel- 
lant in tnia appeal. The allegationa on 
which hia suit was founded were the follow- 
ing: That the huaband of defendaot No. 1, 
left a will appointing her and aome other 
persona aa executor?, giving her perm:eeion 
to adopt and providing that ahe would 
remain in management of the properties 
until the adopted son came to be of 21 
years of age; that defendant No, 1 obtained 
probate of the will and acted as executrix; 
that defendant No. 1 took defendant No. 2 
in adoption, and the latter had instituted a 
suit againet defendant No 1 in which 
defendant No. 3 had been appointed admini- 
strator pendente lite\ that defendant No. 1 
aa such executrix borrowed money on hand- 
notes (seven in number) for paying the 
Governtreut revenue due on the estate but 
never repaid the same It was further 
alleged in the plaint that the loans were 
taken for legal necessities and that the 
estate was benefited thereby. In the suit as 
originally laid defendant No. 1 was 
impleaded in her capacity as executrix, and 
it was prayed that a decree might be pissed 
for the amounts due together with interest 
etc, against all the defendants and for 
recovery thereof from the estate itself. 
The original plaint was filed on 6th Febru- 
ary 1926. 

The answer of defendant No. 1 was that 
the loans were taken for legal necessity 
and for payment of Government revenue 
due on the estate, that she had been 
removed from her position as executrix and 
defendant No. 2 had taken over the estate as 
malik, and that, therefore, defendants Nos. 2 
and 3 and not she, were liable. She also 
averred that the account given in the 
plaint was not correct and that the claim 
for interest was unjust and exorbitant. 

Defendant No. 2 in his written statement 
made various allegations, most of which are 
immaterial now as they are either not 
proved or are untrue. The only averments 
that require mention are the following: 

"Para. (?.— That this defendant does not admit that 
there were any legal necessities for taking loans of the 
money covered by those handnotes or that the sums 
were Arrowed for the benefit of the estate, or that the 
same were spent for the preservation of the estate.” 

„ “Para. 7.— That even admitting for arguments 
sake that the handnotes were legally executed and the 
■urns were borrowed for the benefit of the estate, the 
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estate, is not legally liable for them. They should b( 
regarded as the personal debts of defendant No. 1 an^ 
a decree for the same may be passed against her only 
No decree can be passed for the said sums against th< 

**Para. 5.— That the late Upandra Krishne 
Bandopadhjra the adoptive father of this defendant, ir 
the will executed him, did not give any powers tc 
the executors to raise any loan or to charge the estate 
in any way. On the other hand he made provisions 8( 
that the debts he had at the time of his death migh 
be paid off early. Under such circumstances even i: 
defendant No. 1 borrowed any money in any way» shi 
alone is liable' for that and the same is not binding oi 
the estate nor is the estate legally liable for that." 

“Para P.—That shortly after defendant No. 1 hai 

taken probate of the will a valuable property 

named (?» belonging to the estate was sold at public 
auction for the sum of Rs. 39,000 and by that ail th< 
debts of the time of her husband were paid oS anc 
about Rs. 8,000 remained as eurplus to the estate 
The net income of the said estate would be a littb 
over Rs. 7,000. Defendant No. 1 has either misappro 
priated or squandered away the said cash sum in hand 
And further by spending at her pleasure the inconu 
of the estate, she had also incurred debts to the exteni 
of Rs. 60,000 during her time of management, If lh( 
estate has been run into debts through hei 
mismanagement, the estate is not liable for that anc 
even if a decree for the sam claimed in the suit ii 
passed against defendant No. 1, she ^cannot get an ^ 
indemnity for the said sum from the estate." 

“Para. 13 , — Even if the plaintiff was entitled to ge 
any decree, he could not get a decree against the 
estate, nor was defendant No. 1 entitled to get any 
indemnity for the decretal money against the estate.’ 

Defendant N 3 filed a written statement 
adopting and embodying in it the Bub< 
stance of the averments which defendant No, 
2 had made. 

Thereafter on 23rd November, 19^6, the 
plaintiff applied for amendment of the plaint 
alleging that defendant No. 1 had been 
maae a defendant in the suit in her capa- 
city as executrix but to facilitate the rea- 
lization of the money it is necessary that 
she should be made a defendant in hei 
personal capacity. He prayed that in the 
cause title defendant No. 1 might be 
described as impleaded in her personal 
capacity as well, and that if she be not held 
liable as executrix then a decree might be 
passed against her in her personal capacity, 

Amongst the issues that were framed 
the one that requires mention is issue No. 2 
which was in these words: 

“Has the plaintiff any cause of action as against 
defendants Nos. 2 and 3," 

The Subordinate Judge held that the 
debt was proved, and that the monejs wej e 
borrowed for paying Government revenue. 
He found that the plaintiff had called for 
the account books of the defendants to 
show that the moneys were entered therein 
as having been spent for that purpose, but 
that the defendants had withheld tne same. 
He held that it bad not been estatliebed 
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that the executor had authority to borrow 
money for the parp^oeea of the estate. He 
held that in such cirjans'iaQcss the debts 
though they were for legal necessity did not 
bind the estate. He held that defendant 
No. 1 alone Was liable and in her personal 
capacity and that the elaim on two of the 
hand-notes was barred before the date on 
which the said defendant was impleaded in 
her personal capacity; and he therefore 
gave the plaintiff a decree as against the 
said defendant in respect of the other 
five hand-notes. He made a decree against 
defendant No. 1 only in these terms, and 
dismissed the suit as against the other de- 
fendants. 

The plaintiff has then preferred this 
appaal. It is clear that if the decree is to 
beasagaint defendant No 1 only and in 
her personal capacity only the plaintiff 
cannot get anything more than what she 
has got. But the plaintiff's contention in 
the appeal is that he should have a decree 
against defendants Nos. 2 and 3 as well- 
such a decree as would bind the estate,— so 
that he may enforce it as against the estate 
itself. 

Defendant No. 1 has not appeared in the 
appeal. Defendant No. 3 is not interested 
in the estate any longer the estate having 
been taken over by defendant No. 2 some 
time in 1328. Defendant No. 2 is the only 
contesting respondent. 

On behalf of defendant No. 2 some argu- 
ments have been advanced before us to 
show that the loans were taken and the 
promissory notes were executed by defend- 
ant No. 1 in her personal capacity and not 
as executrix. The promissory notes were 
sealed with her seal as executrix and though 
she signed her own name therein without 
describing herself as executrix we must hold 
that the loans were taken by her in that 
capacity. We also hold in agreement with 
the court below that the loans were incurred 
for payment of Government revenue; and 
from the withholding of the account books 
on the part of the defendants, we think it 
right to presume that the amounts were so 
spent. 

The question whether the decree against 
the estate may be passed or not is one of 
considerable importance and one not 
altogether free from difiScnlty. A number 
of decisions hav^ been cited before us on 
this question and we shall have to examine 
such of them, and also such other decisions 
as may have a bearing on the question. 

The Subordinate Judge has referred to 
hice caecB cfiAuthciitUB for lie yUw he 
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took, and it would be convenient to refer to 
them first. The first case is that oiRam- 
anath Paul v. Kanai Lai Dey (1). In that 
case the evidence was that the executors 
borrowed the money secured by a promissory 
note for the purposes of the estate, re- 
presented at the time when the loan was 
incurred that the money was required for 
the purposes of the estate and that as a 
matter of fact the money was utilised for 
such purposes. The contention was that the 
plaintiff had a right to a decree not merely 
against the executor personally, but also 
against the estate. Srle, J, overruled this 
contention observing thus: 

“I think this contention goes a good deal farther 
than is warranted by any of the decisions in this 
court. I know of no case in which it has been held 
that in the absence of any special power given by the 
will an eiecutor can render the estate liable for 
moneys borrowed by him for the purposes of ' the 
estate. I am quite aware that under certain circum- 
stances an executor in his capacity as manager has the 
power of pledging specific portions of the estate for 
purposes of necessity, but that power is quite distinct 
from the power now claimed which is obviously of a 
wider character. In England it is settled law as 
appears from the case of Farhall v. Farhall (2), that 
an executor has not the power of charging tlio estate in 
respect of loans contracted for the purposes of the 
estate. In the present case it is not suggested that 
there is any special power given to the eiecutor to 
borrow, or to charge the estate for loans made to the 
executor for the benefit of the estate." 

The second case is that of Debt lira Nath 
BUwas V. Radhika Charaa Sen (3i In that 
case one of the exeoutora a? Buch had 
borrowed money ona promisBory note and a 
decree was aske J : p, ainst all the 
executors, the other (xecutors contending 
that they were not liable. It was found 
that the promissory note was given 
for goods apparently supplied to the 
estate. Maclean, 0. J.,Qeidt,J. concurring 
relying on Farhall v. Farhall (2) and 
Labouehere v. Tapper (ij held that it was 
only the executor who had executed the 
promissory note and taken the loan against 
whom a decree could be passed. The third 
case is that of Sudhir Chandra Das v. 
Gooinda Chandra Roy (fi). In that case 
Ohitty and Beachcroft, JJ., held that an 
executor who borrows money in the course 
of the administration, for the purposes of 
the estate is personally liable for the pay- 
ment of suoh debts, subject to his right 
of indemnity against the estate upon proof 

(1) 7 0. w. N. 104. 

(2) (1872) 7 Oh. 123; 41 L. .J. Ch. 146; 25 L. T. 685; 
20 W. R. 157. 

1 3) 31 0. 253; 8 0. W. N. 135. 

(4) (1857) 11 Moor. P. 0. 198; 5 W. R. 797; 14 E. R. 
670; 117 R. R. 16 (P.O.). 

(5) 41 Ind. Oas. 503; 45 0, 538; 21 0. W. N, 1043. 
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that the borrowing was in all respects proper 
and for the benefit of the estate. In that case 
the borrowing executors were repudiating 
their personal liability. Farhall v. Farhall 
(2), Labouchere v. Tupper (4) and the two 
Oaloutta decisions already referred to were 
relied upon in that case. 

In Farhall v. Farhall (2), J^mes, L. J, 
expressed the opinion that neither author- 
ity nor principle was in favour of the view 
that an executor can by borrowing money 
enable the person who lent it to stand as 
a creditor to the estate even though the 
moneys were borrowed for the purposes 
of the estate; and Mellisb, L. J. took itto 
be settled law that upon a contract of 
borrowing made by an executor after the 
death of the testator the executor is only 
liable personally and cannot be sued as 
executor so as to get execution against the 
assets of the testator. In Farhall y, Farhall 
(2), Bacon, V. 0. was inclined to hold that 
Ashby y, Ashby (6) and other cases recogniz- 
ed the rule that the creditor may have a 
demand against the executor both de bonis 
tesatoria and de bonis proprius and that 
there may be a right in the creditor to 
proceed against the goods of the testator 
by reason of transactions with the execu- 
tors, but this view was overruled, and the 
remarks of Lord Tenterden, 0. J., and 
Bayley, J., in Ashby v. Ashby (6), which 
spoke of a hardship that might arhe, were 
explained as being confined to cases in 
which the matter arose out of a contract 
with or something done by the testator. 
Mellieh, L J.^ in Farhall v. Farhall (2), 
quoted tie following statement of the law 
from Williams on Executors, (Edn. 9, at 
page £661): 

“The more modern authorities have however, establ- 
ished that in several instances the executor may 
bo sued as executor on a promise made by him as 
executor, and that a declaration founded on such 
a promise will charge the defendant no further 
than a declaration on a promise of the testator;” 
and then observed : 

“But if we look through the different cases which 
follow the statement, it will be found that in every 
one the consideration for the promise of the execu- 
tor was a contract or transaction with the testa- 
tcr/' 

> The learned Lord Justice, after referring 
to two other cases, Dowse v. Coze (7) and 
Powell V. Graham (S)^ observed thus: 

“That shows no doubt that a count for money 
paid for the use of the executor is a good count 
to charge him in his representative character, when 

(6) (1827) 7 B. & 0. 444; 1 Man. & Ry. 180; 6 L. J, K. 
B.41;31 R. R. 242. 

(7) (1825) 3 Bing. 20; 10 Moore 272; 3 L. J, 0. P. 127; 

28 R. R. 565. , 

(8) (1817) 7 Taunt 580; 1 Moore 305; 18 R. R 
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the demand arises in consequence of a contrast or 
transaction with the testator.*^ 

This principle was applied in our court 
in the cabs of Satya ^^roacd Pal v. Moti Lai 
Pal i9) where the executor had renewed 
hatehittas in the same terms as the testator 
had oricrinally executed them. In Labou- 
chere V. Tupper (4) the Privy Council held 
that an executor of a trader carrying on 
the trade after his death was personally 
liable for debts contracted in the trade, 
and the propriety of his conduct as between 
himself and the beneficiaries did not give 
the creditors the right to be treated as 
creditors of the testator or to give them a 
charge on the assets. 

In the case of In the matter of M. A. 
Shard (10), Sale J , held that the mere fact 
that the trustee in carrying on the business 
of a trust rendered himself personally liable 
lor the business debts would not of itself 
give the creditors a right to proceed agaitst 
the trust property, but that the creditors 
would be at liberty to take such steps as 
they might be advised to proceed against 
the trust pioperty in proceedings properly 
constituted (t le beaeficiaries were not 
parties to the proceedings in that case). 
Dealing with the facts of the case itself he 
observed thus : 

“The mere fact that the suit is described in the 
cause title as one against the defendant personally, 
and also in his capacity as trustee would not enable 
the plaintiff to obtain a decree which could be 
enforced against the trust property. It is clear upon 
the authorities, to which 1 will refer later on, that 
before the plaintiffs could obtain a decree which 
they could execute against the trust property they 
would have to show, first that the trust property 
under the terms of the settlement was devoted to 
the purposes of the business of an hotel, and thus 
made liable to the debts and liabilities which would 
ordinarily be incurred in the regular course of 
business, and in the next place they would have 
to show that the circumstances were such that the 
defendant as trustee would bo entitled to be indemnifi- 
ed by the trust property to the extent of the claim, 
and further that the plaintiffs as creditors of the 
hotel business, were entitled to stand in the shoes 
of the trustee in respect of the indemnity and to b© 
recouped out of the trust estate.” 

Tiie learned Judge referred to and relied 
upon three decibions The first one was 
Strickland v. Symons (ll), in which Lord 
Sel borne said : 

“There is no principle or authority for saying 
that if a trustee makes himself personally liable for 
goods the creditor thereby obtains a lien on trust 
property. There is not the least authority for such 
an avtion as the present. It i4* an action for an 
equitable execution against the trust estate in respect 
of a judgment against the trustee. There is nc 

(9) 27 0. 683. 

(10) 28 0.574. 

(11) (1884) 26 01i.D. 245; 53 L. J. Oh. 582: 51 L.T. 
406; 32 W.R. 889, 
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of any aecwrSty on any part of tbisostata. 
There was only an ordinary contract for goods supplied 
bo a person who hapi)ened to be a trustee • • • ? 

It is, therefore, impossible to compare the case of 
Ex parte, Garland (12) and In re Johnson (13), and 
other cases where there has been an express direc- 
tion by the testator to carry on a business and where 
he specially appropriated part of his property for 
that purpose. Those authorities proceed on this 
principle that where a particular part of a trust 
estate is specifically dedicated to a particular purpose 
and the trustee though personally liable for the 
debts which he contracts in the course of the business 
has a right to be paid out of the specific assets 
appropriated for that purpose, and the trade creditors 
are not to be disappointed of payment so far as the 
assets so appropriated are concerned. Bub the autho- 
rities tend to limit that doctrine rather than to 
extend it. The case of Ex parte, Garland (12) shows 
that the creditor can only have recourse to the 
particular part of the property of which there has 
been an express dedication ; and the right cannot 
be extended beyond that either in bankruptcy or 
in administration. And that applies even to oases 
in which the trustee has done his duty in carrying 
on the business, and where he may be entitled to 
an indemnity for the expenses ineurred bv him. 
In re German Mining Co. (14) andJ^Lahouchere y. 
Tapper (4), are cases in which the distinction is 
laid down between the rights of trustees carrying 
on business to be indemnified for expenses hona fide 
incurred where there are no particular assets appro- 
priated and the rights of creditors. Under such 
circumstances the creditors have no rights against the 
trust estate ” 

The second case was In re Johnson, 
Sheermnn v. Robinson (13). In that case 
Jespei, M. U laid down that; 

“Where a trader has by his will directed his exe- 
cutor or trustee to carry on his trade and to employ 
a specific portion of the trust estate for the purpose 
the rule is that though the executor or trustee is 
personally liable for debts incurred by him in carry- 
ing it on pursuant to the will he has the right to 
resort for his indemnity to the specific assets so 
directed to be employed, but no further ; and con- 
sequently the creditors of the trade are entitled to 
stand in the place of the executor and trustee and 
to claim the benefit of that right, so as to obtain 
payment of their debts ; but the rule does not apply 
where the executor or trustee is iu default to the 
specific trust estate devoted to the trade * in such 
a case the defaulting executor or trustee not being 
himself entitled to an indemnity except upon terms 
of making good his default the creditors are in no 
better position and are, therefore, not entitled to 
have their debts paid out of the specific assets unless 
the default is made good.” 

The third caee is that of Raybould v. 
Turner (15), in which the beneficiaries being 
parties to the proceeding the creditors 
were allowed to claim the benefit of the 
trustee’s right to an indemnity so as to 
enable them to obtain payment of their 

(12) (1804) 10 Ves. 110; 1 Smith 220; 7 R. R. 352. 

(13) (1B80) 15 Oh. D. 548; 49 L. J. Oh. 745; 43 L. T. 
372; 29 W R. 168. 

(14) (1853) 4 De Q. M & G. 19; 18 Jur. 710; 2 W. R. 

547; 23 L. T. (o. s.) 200; 102 R. R. 7. ^ 

(15) (1900) 1 Oh. 199; 69 L. J, Oh. 249; 82 L. T. 46; 


Bvrne, J., expressed himself thus: 

“Bsnrwt v. Wyndkam (16) jgoes to show .that if a 
trustee in the course of the ordinary management 
of the testator’s estate, either by himself or l^s 
agent does some act whereby some third person ia 
injured and that third person recovers damages 
against the trustee in an action, the trustee if ha 
has acted with due diligence reasonably, is entitled 
to be indemnified out of the testator’s estate When 
once the trustee ia entitled to be thus indemnifi- 
ed out of his trust estate, I cannot myself see why 
the person who has recovered judgment against the 
trustee should not have the benefit of this right to 
indemnity and go direct against the trust estate or 
assets, as the case may be, as an ordinary creditor 
of a business carried on by a trustee or executor 
has been allowed to do.” 

The case of In the matter ofM A. Shard 
(10) was approved of iu the case of Bride 
V. Madden (l7) and it was held that the cre- 
ditor who supplied goods to a trustee 
authorized to carry on business is entitled 
to the trustee’s right of indemnity if the 
trustee has not through his default lost 
that right. 

In In re Ivans, Evans v. Evans (18), 
OottoD, L. J. (Lindley, L. J., agreeing) 
observed thus : 

“A trader dies and his personal representativs 
carries on his business. Whether the representa- 
tive carries it on with or without, a person with 
whom he contracts a debt has no remedy against 
the assets, though an executor, if he had carried 
on the business in accordance with his duty, has 
a right to be indemnified out of them. Here the 
widow of an intestate took out Letters of Administra- 
tion and continued his business, thinking to it 
be for the benefit of herself and her child. She 
incurred debts for the purpose of the business 
and the persons who supplied her with goods 
claim first against her and then against the goods... 

The goods now in question were 

acquired for the pu^oses of the business and went 
into the business. The infant child of the intes- 
tate claims them as belonging to the estate, and 
in my opinion he has a right so to claim them 
subject to the right of the widow to be indemnified 
out of them against all claims in respect of them so far 
as she has not lost such right by being a debtor 
to the estate, and whether she has lost that right 
is a question depending on the result of the general 
account.” 

Ia Dowat v. Gorton (19), it was held 
that the creditor of the executor or trustee 
is eatitled, in cases where auy part of the 
estate is authorized to be applied for car- 
ryiug out a busiuess specified in the will, 
to the benefit of the indemnity which the 
executor or trustee is entitled to In that 
oaae Lord H^'raohell observed thuft — 

"I think it is clear that where a business has 

(16)(l862)4Ds. O.F. A J.259. 

17)31 0. i084:9 O. W. N.9. 

(It.) (1887) 34 Oh. D. 597; 56 L. T. 768; 35 W. R. 
586. 

(19) (1891) A. 0. 190; 60 L. J. Oh. 745; 64 L. T, 808; 
40W.B. 17. 



SIS UANINDBA OBittBBiiVi 

1>*»B carried on under each an antherity aa vae 
conferred upon the executors by the will of this 
testator, they would be entitled to a general in- 
demnity as against all persons claiming under the 
will/' 

In the case of In re East London County 
and West Minister Banking Company v. 
East (20), where oertain oreditors of a 
testator's estate protested against a busi- 
ness which the executors were carrying on 
ostensibly under a direction contained in 
the will, Swinfen Eady, L. J,eaid: 

“There can be no question that apartlfrom the 
creditors of the testator who were in a special 
position by reason of their haring assented to 
or acquiesced in or associated themselves with the 
exeoutor's carrying on of the testator's business 
or otherwise being in such a position as that 
business is to be deemed to have been carried on 
with their eonsent and for their benefit as was 
the case in the House of Lords mDow8tv.Gort%n 
(19) every other creditor was entitled to say that 
as against him the executors could not justify 
the carrying on of the testator's business for the 
period of three years that they did Whatever 
right therefore the executors may have to an 
indemnity as between themselves and the bene- 
ficiaries, they had no such right as against the 
oireditors." 

From the cases cited abora the proposi* 
tioa may be deduced that whatever differ* 
ences there may be in the equity in favour 
of a creditor who has lent money to an 
executor, according as it is applied for a 
purpose sanctioned by the will or a pur* 
pose not expressly sanctioned by it, the 
highest right that such a creditor may 
claim against the estate on the finding 
that it has been enriched or benefited by 
the money is a right to be subrogated to 
the right of the executor to be indemni- 
fied out of the estate to the necessary extent 
and unless the right of the executor to the 
indemnity is established the creditor has 
none as against the estate. We are speak- 
ing here of simple cases of loans on pro- 
missory notes or hatehittas or other con- 
tracts, that is to say, cases where no 
charge has validly been created on the 
estate. There are a few other cases of the 
Indian Courts that may now be usefully 
cited ia support of this proposi- 
tion. In 2 Ind. Oas. 161 Byramji 
Ruttomji V. Heerabai (Si), the cre- 
ditor was only subrogated to the right of 
the executor and was not allowed to attach 
the estate though he had lent the money 
to pay off a debt due by the testator, 
Scott, 0. J., observing 

**It is clear that oa s claim for money lent to 
executors they are liable personally and a judg- 
ment cannot be directed against the assets of the 
testator." 

80) (1914) 111 L. T. 101; 5S 8. J. 513. ' 

81) i lud. OuB 161; 11 Bern. L. B. 850. 
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In 38 Ind. Oas. 172 Swaminatha 
Aiyar v. Srinivtua Aiyar (22), a case, 
in which a trustee of a temple had not 
signed the promissory note in question as 
manager, it was held that where money is 
lent or goods sold to a trustee on bis own per- 
sonal security, though for purposes of the 
trust, the creditor cannot realize the debt 
out of the trust property, and that the fact 
that the money was utilized for the benefit 
of the trust will not entitle the creditor 
to a decree charging the amount due against 
the trust property. In 43 Ind. Oas. 
760 Ammalu Ammal v. Namagiri 
Ammal (23), in which case an exe- 
cutrix borrowed money for paying for cer- 
tain legacies due fro n tbs testator’s estate 
and executed a promissory note to which 
she affixed her signature without adding 
any description of herself as executrix and 
without mentioning in the promissory 
note the purpose of the loan, while both 
the learned Judges held that the creditor 
could not proceed against the estate and 
that his only remedy was to be subrogated 
to the rights of the executrix against the 
estate, they differed on the question whe- 
ther, in view of the frame of the plaint, 
an inquiry into the question of the in- 
debtedness of the estate to the executrix 
or of its liability to indemnify her could 
not be ordered. In the case of 43 Ind. Oas. 
865, Chidambaram Pillai v. Veerappa 
ChzUiar (24), where an executor executed 
a promissory note describing himself as 
executor and it was sought to bind the 
estate in a suit based on it, it was held that 
the estate was not liable. 

On behalf of the appellant it has been 
contended that the three decisions upon 
which the Court below has relied and other 
cases generally in which a similar view as 
regards the limited rights of the creditor 
has been taken, have overlooked the differ- 
rence that exists between the powers of 
an executor under the law in India as 
compared to what they are in English Law. 
It has been argued that under the Indian 
Liw the estate vests in the executor, and 
that be represents the estate for all pur- 
poses and is very much in the position of 
an owner and that for that and other 
reasons the principles of English Law on 
which the decisions aforesaid rest should 
not be held to apply to this bountry. We 

(28) 38 Ind. Oas. 172; 2 M. L. T. 91; 5 L. W. 323; 38 
M. L. J 259; (1917) M.W. N. 278. 

(23) 43 Ind. Oas. 760; 22 M. L. T. 391; 33 M. L. J. 631; 
6 L. W.722; (1918) M. W. N. llO. 

(84) 43 Ind. Oas. 865; (1917) M. W. N. 744; 22 M. L. 
T.380;6L.W.640. 
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think it is now too late to raise a contention 
of this character, even if it be conceded that 
that there is any substance in it. it is true 
that the estate Tests in the executor, tla': 
he represents it for all purposes and is much 
in the position of an owner, but then all 
that is so simply to enable him to do the 
acts which the will authorizes him to do, 
and to exercise those powers and discharge 
those duties which the law vesta in him. 
The powers of an executor are detailed in 
Lhap. VI, and his duties in Chap. VII, Pro- 
bate and Administration Act, there is 
nothing, in the provieions contained in these 
two chapters authorizing him to borrow 
money for the purposes of the estate. It is 
notsuggested thatthe will of defendant (M^o. 1 
gave her any sucli power. It is quite true 
that it is one of the primary duties of an 
executor to preserve the estate [and to see 
that its Government revenue is paid, and 
should be have to find money for that pur- 
posehe isentitled to be indemni&ed to the 
fullest extent. 

He may dispose of the estate if he finds 
it necessary to do so in order to efiectuate 
the general purposes of the will and there 
can be no good reason why in the exercise 
of a sound discretion be may not raise money 
by partial sale or mortgage of the assets: 
see Bazayet Hossain v. Dooli Chand (25). 
But we cannot hold that if he takes a loan 
and pledges bis credit only, even though as 
an executor, he can bind tne estate for its 
repayment, unhss it is shown that he has 
not lost bis right to be indemnified out of 
the assets of the estate. The appellant has 
also argued that a decree against the estate 
would be justified on the footing of s. 7U, 
Oontract Act, or on some principle 
analogous to what is enunciated in that 
section. We are unable to agree in this 
contention. On behalf of the respondent 
our attention has been drawn to s. 28, 
Negotiable Instruments Act, and certain 
cases decided under that section. We do 
not consider it necessary to discuss those 
cases because that section, which deals 
with the question of the extent of the 
limits of the personal liability of the person 
signing the spromissory note, in our opinion, 
has no real bearing on the question that 
we are considering, namely, the question 
of the liability of the estate or of its owner. 
The oases cite() merely lay this down that 
executors are personally liable on promis- 
sory notes executed by them as such even 
(bough they may be acting for the benefit 

(25) 4 0. 402; 5 1. A. 211; 3 8ar. 853; 3 Ind. Jar. 121 

(P. 0.). 
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of the testator's estate in doing so, unless 
their liability is excluded in the manner 
provided in s 29 of the Act : see, e. g., 
K Suhbarayidu v. K. Subbanna {2<i). 

In giving a resume of the oases which 
we have considered relevant to the ques* 
tion of the liability of defendant No. 2 or 
of the estate, we have omitted to refer to 
those cases in which creditors who lent 
moneys to guardians of infante or the 
managing members of joint families or 
beads of religious endowments have or 
have not been allowed to be subrogated to 
the indemnity which such guardians, 
managing members or heads of religious 
endowments may have against the respec- 
tive estates. We do not refer to those cases 
because they obviously stand on a very 
different footing from the present case. 
Some argument has been addressed to us to 
hold the estate liable on the footing that 
defendant No. 1 contracted the loan as 
guardian of the infant, defendant No. 2, 
and reliance for this argument was placed 
upon a provision, which the will is alleged 
to contain, namely, that the properties 
should remain under the management of 
defendant No 1 until the adopted son (t,e., 
defendant No 2) attained majority. This 
provision, by itself, in our opinion, would 
not constitute defendant No. 1 guardian of 
defendant No. 2. Moreover the case was not 
presented in the trial Oourt in that aspect 
and very different considerations, dependent 
on investigation into facts on different lines 
would have arisen if it had been so 
presented. 

The above being the state of the authori- 
ties on the question indicated above, our 
conclusion is that in view of the fact that 
in the present case the executrix, defendant 
No. 1, bad executed the promissory notes as 
such executrix and that the loans were 
taken for the benefit of the estate and there 
being a strong presumption arising out of 
the non- prod notion by the defendants of the 
account books that had been called for on 
behalf of the plaintiff that the estate was 
really benefited by the loans and that the 
plaintiff, far from asking for a decree against 
the executrix only in her personal capacity, 
had in the plaint as originally filed implead- 
ed all the necessary parties and had asked 
fora decree against all the defendants bind- 
ing the estate, he should not be debarred 
from the remedy which the law allows him. 
I r, is quite true that it was not specifically 

(26) 85 Ind. Oae 457; A. I. R. 1925 Mad. 371 affirmed 
on appeal 92 Ind. 0a8.805; A. I.R. 1926;Mad. 390. 
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pleaded in the plaint that he was entitled 
to be aubetituted to the indemnity which 
defendant No. 1 had against the estate; but 
that is only a formal defect seel a.1 that the 
prayer for relief against all the defendants 
and against the estate was there. Defend- 
ant No. 2 understood quite well that it was 
the indemnity to which the plaintiff 
desired to be subrogated as is evident 
from the passages from the written state- 
ment quoted above 

We accordingly feel no hesitation in 
ordering a further trial of the suit to 
determine the question whether defendant 
No. 1 has lost her right to the indemnity, 
or, in other words, to what extent, if any she 
is entitled to be indemnified out of the 
estate. Defendant No. 2, who pleaded that 
defendant No. 1 had lost that right, has 
given no proof of this allegation at all. In 
going into this question the Court below 
will have to take such evidence as the 
parties may choose to adduce and then to 
direct an investigation into the accounts to 
be held by a Commissioner appointed for 
the purpcs?, should that course be also 
necessary, due regard being had to the 
circumstance that defendant No. 

1 has been discharged from her position as 
executrix apparently without any liability 
to the estate which is now in the 
hands of defendant No. 2. On the result of 
this further trial and investigation the 
court below will consider what should 
be the proper decree to be passed in the 
case. 

In conclusion, we desire to observe that it 
would be very necessary for the court below 
to he astute enough to see that as a result 
of collusion between defendant No. 1 and 
defendant No 2, about which some com- 
plaint has been made before us, the plaintiff 
may not be placed in a position making it 
impossible for him to show that defendant 
No. I’s right to indemnify has not been 
lost. Necessary presumptions will have to 
be drawn if defendant No. 2 persists in the 
non-production of the books of accounts and 
other papers which have not been produced 
by defendant No. 3 or by himself so far. 
And the allegations that defendant No. 2 
made in the several paragraphs of his 
written statements will be matters for him 
to substantiate 

The result is that the appeal is allowed, 
and the decree passed by the Oourt below 
in so far as it has dismissed the suit against 
defendant No. 2 being set aside, the suit is 
xemanded to the Oourt below to be tried 
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further in accordance with the observationa 
made and directions given above. 

Costs of this appeal will abidetthe result 
of the remand. 

A. Case remanded. 


CALCUTTA HIGH COURT. 

Oivil Rule No. 313 of 1931. 

June 26, 1931. 

Jack, J. 

NARAYAN CHANDRA BANERJEE— 

PaTlTIONBti 

versus 

KAILA8H OHANDRA and otabbs— 

p p "\a I T* PawTiWS 

Bengal Tenancy Act (VIII of 1885), tt. 26 F, 26-J. 
— Salt of occupancy — Landlord's right to pre-empt — 
Exercise of right before payment of transfer fu 
and compensation^ legality of — Simultaneous applica- 
tions under ss. S6-F and 26 J, propriety of. 

Under s. 26-J. cl. (3), Bengal Tenancy Aet, 
the application under e. 26-J must first be made 
in order to make the provisions of s. 26-F applica- 
ble to a case to which the provisions of cl. (1) s. 26-J 
applies, but this does not mean that the landlord 
is not competent to exercise his right of purchase 
under a. 26-F until the balance of the landlord's 
transfer fee and compensation allowed have been 
paid. 

Applications under ss. 26-J and 26-F can be made 
at the same time. 

Oivil Rule against an order of the Mun- 
sif, Second Court, Khulna, dated the 22Qd 
December, 1930. 

Mr. Hemendra Chandra Sen^ for the Peti- 
tioner. 

Mr. Bijan Kumar Muktrji^ for the Op- 
posite Parties. 

Judgrmenta — This rule has been issued 
calling upon the opposite party to show 
cause whv an order of the Munsif, Second 
Court at Khulna, under es. 2i J and 2(5 P 
should not be set aside on the ground that 
an application under s. 2i^-F must follow an 
application under s 26-J and that the 
application under s. 2J F cannot be made 
until after the balance of the landlord’s 
fees and compensation have been paid into 
Court as provided by s. 26*0 read with 
8. 26-J. 

The contention of the petitioner depends 
upon the interpretation of s. 26 J, cl. (3). 
That clause states : 

“The provision of s. 26-F shall apply to the case 
of a transfer referred to in sub-s. (1) and the imme- 
diate landlord shall be competent to exercise his 
rights of purchase under that section within two 
months of the date of payment into Oourt of the 
balance of the landlord's transfer fee and the com- 
pensation allowed.” 

The petitioner is right in holding that 
the application under e. 26- J most first be 
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made in order to make the provieionB of 
8. 26>F applicable to a caee to which the 
provisioDS of cl. (I), s. 26 J. applies. But 
be is not right in urging that the landlord 
is not competent to exercise bis rights of 
purchase under s. 26 F until the balance of 
the landlord’s transfer fee and compeneation 
allowed have been paid. Such an interpre 
tation of the section would mean that if the 
balance of the landlord's tranefer fee and 
compensation are not paid the landlord 
wonld not be competent to pre*empt under 
B. 26>F and that in any caee he has got to 
wait until the tenant chooses to pay the 
balance of the landlord's tranefer fee. The 
position of the landlord in such a caee 
would be much worse than that of the land- 
lord whose tenant makes a bona fide tranefer. 
This cannot be the intention of the Legis 
lature. Obviouely, this portion of cl (3), 
B. 26*J is merely a provision fixing the time 
within which the landlord n ay apply to 
pre-empt. The provieions of limitation in 
B. 26-F would not apply in this caee (no 
notices having been issued under s. 26 0 or 
26-E; thus making it necessary to provide a 
special period of limitation in the case in 
which an application is made by the land- 
lord under s. 26 J. It has'aleo been pointed 
out that this point was not at all raised in 
the court below. The judgment of the court 
below shows that application was made 
at the same time uader ss. 26 and 26 F and 
there seems to be no reason why this should 
not be allowed. This being the only 
ground on which this Rule was granted 
this Rule is discharged with costs: hearing 
fee one gold mohur. 

A. Rule diteharged. 


CALCUTTA HIGH COURT. 

Oriminal Miscellaneous Case No. 11 
of 1931. 

August 11,1931. 

0. 0. ObOSB ANP Pbabbom, JJ. 

AMULTA CHANDRA BHADURI— 
Pbtitionbb 
versus 

SATIS CHANDRA GlRl and otbbbs— 
Oppositb Pabtibs. 

Contempts/ Court — PUadinge—Duty of eomplainant 
to allege grounds sptoifieoUy— -Affidavits — Source of 
information net disclosed — Value of statements. 

In proceeding ^or contempt the practice of the 
court u to enable the parties concerned to know what 
are the points they hare got to answer and the practice 
has always been that the parties charged with con- 
tempt cannot be called upon to answer to anything 
which is not set out specificallr in the grounds used 
iMfontha court at the time when the Bum was isnmd. 


BltlB OBANhBi. dot 

The fact that the grounds are matters ofreeordand 
that a Rule has been issued is Immaterial, [p. 902, 
col. 2.] 

The court should not take any notice whatsoerer of 
matters which are stated to be true to information but 
in respect of which the source of the information is not 
disclosed, [p. 902, col. 1.] 

Messre. N, K. Baau, Girja Proaanna 
Sanyal and J N, Sanyal, for the Petitioner. 

Messrs. H, D. Bcse, Asita Ranjan Ghote, 
S, K. Sen, Maiiy, B. K. Mukherjee, 
Nartsh Chunder Sen Gupta, Romani 
iiohun Chatter ji, Baradhan Chatter ji, 
Prokash Chunder Pakrashi, Paramananda 
Lahiri and Indu Prokash Chatterji, Charu 
Chunder Biswas and Arun Prasad Roy 
Choudhury, for the Opposite Parties. 

Judgment. — This is a Rule calling 
upon four persons named Satieh Chandra 
Qiri. Probbat Giri, Narendra Samanta and 
Gobordbone Kamle to show cause why they 
should not be committed for contempt. 
The circumstances under which the present 
Rule came to be issued, shortly stated, are 
as follows: It appears that some time in 
February 1930 the Receiver of the admitted- 
ly debuttar estate attached to the Tarakes- 
war temple made an application to the 
District Judge of Hooghly praying that 
proceedings in contempt might be taken 
against the above-named persons inasmuch 
as they bad been attempting to impede and 
stultify the administration by the Receiver 
of the debuttar estate by resorting to im- 
proper and unlawful means and artifices, as 
they had been gnilty of direct illegal ob- 
struction! offered to the ofiScers in the dis- 
charge of their lawful duties, as they had 
used criminal force and criminal intimida- 
tion under the circumstances stated in the 
petition or report of the Receiver and as they 
had been gnilty of offering insults and 
threats to the Receiver and the officers 
under him. The District Judge thereupon 
issued notices upon the persons concerned 
and called upon them to show cause why 
they should not be proceeded against in 
contempt. 

A number of witnesses were examined 
before the District Judge on the side of the 
Receiver as also on the side of the persons 
concerned and a number of records from 
the Magisterial and other courts were ad- 
mitted in evidence, and finally the District 
Judge came to the conclusion on 9th Jan- 
usiy 1931 after a prolonged inquiry that it 
has been established to his satisfaction that 
the persons concerned bad been guilty of 
various acts of contempt. He thereupon 
referred the matter to this court for taking 
Buch proceed logs against the said peraona 
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ito this oonrt thought proper under the pro- 
visions of Act XII of 1926. The matter 
came before my learned brothers, Lort- 
William®, J. and 8. K Qhose, J., who were 
then presiding over the Criminal Bench 
and which Bench had been authorized by 
the learned Chief Justice to deal with and 
dispose of the reference made by the Dis- 
trict Judge of Hooghly. The learned 
Judges came to the conclusion that a Rule 
had to be issued upon the persons concern- 
ed and that such Rule should be issued on 
the petition or report of the Receiver made 
to the District Judge and the affidavit in 
support thereof. They expressed the view 
that one of the parties to the litigation 
should have moved in the matter, but, in- 
asmuch as that had not been done, they 
thought it expedient in the circumstances 
appearing before them to issue a Rule on 
the report or petition of the Receiver to the 
District Judge treating the same as if it 
was a petition to this court. That Rule has 
now come on for hearing before us. 

We have examined such portions of the 
record as have been brought to our notice. 
It is quite clear that the only allegations 
which Batish Ohandra Giri and the three 
other persons named above are called upon 
to answer are the allegations made in the 
petition or report of the Receiver to the 
District Judge which petition or report was 
treated as if it was a petition to this court 
and the affidavit in support thereof. Con- 
fining ourselves therefore to the grounds 
upon which the present Rule hats been issu- 
ed and which are the only grounds that the 
opposite Parties are called upon to answer, 
it is to be observed that the affidavit in sup- 
port of the report or petition of the Receiver 
IB singulalry lacking in precision. 

So far as paras A and B are concerned, 
it is no doubt stated in the affidavit that the 
said paragraphs refer to matters of record 
and that the same are true to the knowledge 
of the deponent, namely, the Receivei; but, 
as regards parse. Oand D, it may be seated 
at once that we cannot take any notice 
whatsoever of the matters mentioned in 
para. D because the affidavit says that the 
matters mentioned therein are true to the 
inf ormation of the deponent. The source 
of the information is not disclosed and, as 
ia laid down in various cases, we are unable 
to take any notice whatsoever of matters 
which are stated to be true to information 
but in respect of which the source of the 
information is not disclosed. As regards 
para 0, it is stated that the> earlier portion 
of the paragraph is true to information. 


The remarks we have just made as regards 
para. D apply to the same, but we have not 
been able to make out what are the earlier 
y aragraphs which are referred to nor has 
Mr. Baeu who appears in support of the 
present Rule been able to enlighten ns as 
to which portions of para. 0 are referred to 
in the affidavit in question. The result 
therefore is that the petitioner on whose 
petition the present Rule has been issued 
must be limited to grounds A and B. 

As regards grounds A and B, it is true 
that certain matters of record have been 
referred to, but the position ia that those 
matters of record have been set out in such 
a manner as to justify the conclusion that 
the opposite parties have not been able to 
know with any amount of precision the 
particular acts of contempt with which 
they are charged in the petition. In cases 
of this nature, as is well-known, the 
practice of the court is to enable the parties 
concerned to know what are the points they 
have got to answer in a charge of contempt 
and the practice has always been that the 
opposite parties, namely, the parties charg- 
ed with contempt cannot be called upon to 
answer to anything which is not set out 
specifically in the grounds used before the 
court at the time when the Rule was issued. 
The relevant practice and procedure are set 
out in the Annual Practice and there is no 
doubt whatsoever that, in matters of this 
nature, the court has to proceed very careful- 
ly and cautiously. The liberty of the 
subject is concerned and it is not enough 
that, because a Rule has been issued there- 
fore the Rule has got to be determined in 
only one particular manner without the 
court examining the grounds on which the 
Rule has been issued. We are of opinion 
that the grounds in this case are insufficient 
and in the circumstances the only course 
that is left open to us is to discharge the 
present Rule. 

Nothing that we have said will prevent 
any of the parties to the litigation which 
is the subject-matter of an app.-sl to this 
court at the present moment to move and 
apply for suitable orders, should they be so 
advised 

Mr. H. D. Bose on behalf of the Mohunt 
asked for costs. But in the circumstances 
we are of opinion that there should -be no 
order for costs, 6 

A. Rule discharged. 
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CALCUTTA HIGH COURT. 

Oriminal Reference No. 90 of 1931. 

AND 

Oriminal Bevieion No. 583 of 1931. 
August 12, 1931. 

0. O. OSOBB, Aa. 0. J. AND PsiBSON, J. 

RAJENDAB KUMAR ROY-PbTmoNBB 
versus 

BAL QOVINDA TEW ARI and 

SNOTBBH — OfPOSITB PaKTIBS. 

Bengal Uunieipal Act (III of 1881), » • 802 — 
Applicability to Sowrah— Calcutta Municipal Act 
(III of 1899), ». 312, efect of. 

fleetion 202, Bengal Municipal Aet, was not 
repealed so far as Howrah was concerned when in 
1904, the Oovemment extended s. 342 of the then 
Oaloutta Municipal Act, III of 1899, to Howrah, 
and consequently there is no foundation for the 
suggestion that by reason of the non-existence of 
I. 242 in the present Calcutta Municipal Act, s. 202 
nust be considered to have been revived, [p. 904, 
30l. 2.] 

What was done at the time when the latter section 
vas extended to Howrah was to clothe the Municipality 
jf Howrah with the summary or dictatorial powers 
which the Legislature thought ht to confer upon the 
Ohairman of the Corporation of Calcutta in addition 
to the powers which the Municipality already had 
under s. 202, Bengal Municipal Act. [p, 904, col. 1.] 

Oriminal Reference made by the District 
Magistrate, Howrab. 

Messrs. Mo nmofAo Nath Roy and Suryya 
Mukar Aich for the Petitioner. 

Messrs. Haradhan Chatterjee and Apur- 
badhan Mukherjee for the Opposite Parties. 

Judgment.— Reference No. 90. This 
is a reference by the Distsiot Magistrate of 
Howrah under the following circumstances: 
It appears that there is a person named 
Bal Qovinda Tewaiy who has erected a tin 
shed in Pandit Ghat Road within the Muni- 
cipality of HoT^rah and has thereby been 
guilty of an encroachment on the public 
road. The Municipality through their Sub- 
overseer R. K. Roy lodged a com- 
pliant under s. 202, Bengal Municipal 
Act, III (B. 0.) of 1884, which runs as 
follows: 

“The Oominissioaera may issue a notice requiring 
any person to resaove any wall which he may have 
bout, or any fence, rail, post or other obstruction 
er enoroacmnent, which he may have erected in or 
on any road or o^n drain, sewer or aqueduct, after 
the date on which the District Municipal Improve- 
■sent Act, 1864, or the District Towns Act, 1868, or 
the Bengal Municiipal Act, 1876, as the case may bet 
teokeSeot in the Municipality; or, in case none of the 
said Acts was in force in the Municipality before the 
commencement of thisAct, then after the date on which 
this Act may have been extended thereto; and if such 
person shall fail to comply with such requisition 
within eif ht days of the same, the Magistrate may on 
the applieation of the Commissioners, order that 
such obstruction or encroachment be removed; and 
thereupon the Oonamissioners nuy remove any such 
obetruetionor endroaohment; and the expenses there- 


by incurred «h«ii be paid by the penou who erected 
the same. 

No person shall be entitled to compensation ih 
respect of the removal of any waU, fence, rail, post or 
other obstruction under this section.” 

The Magistrate before whom the matter 
oame, came to the oouolusion that s. 202, 
Beogal Municipal Act, so far as Howrah 
was conoeroed, had been repealed when in 
1904 the Local Government by a notifica- 
tion in the Oaclutta Gazette extended s. 342 
of the then Oalcutta Municipal Act III 
(B. (J.) of 1899 to Howarh. The Magistrate 
had his attention drawn to the fact that 
e. 342 of the then Oaclutta Municipal Act 
was no longer existent — the present Oal- 
cutta Municipal Act, not containing that 
section, The question then arose as to 
whether having regard to the fact that 
p. 242, Oalcutta Municipal Act III (B. 0.) of 
1899 was not incorporated in the present 
Calcutta Municipal Act and s. 300 of the pre- 
sent < alcuttaMunicipal Act was not extend- 
ed to Howrab, s. 202, Bengal Municipal Act, 
which accoroing to the Magistrate, had 
been repealed by the extension of s, 342, 
Calcutta Municipal Act III (B. 0.) of 1899 
was revived. The Magistrate came to the 
conclusion that s. 20.\ Bengal Municipal 
Act, had not been revived. The matter 
attracted the notice of the District Magis- 
trate and he has made a reference to this 
court'for the determination of the questions; 
(1) wfiether s 202, Bengal Municipal Act, 
BO far as Howrah is concerned has been 
repealed; and (2) what is the present state 
of the law having regard to the fact that 
B. 342, Oalcutta Municipal Act HI (B. 0.) of 
189 it, is non- existent so far as Howrah is 
concerned. 

It will be seen from the language of 
8. 202, Bengal Municipal Act, that the 
Legislature gave power to the Oommis- 
sioners of a Municipality to 
‘‘issue a notice requiring any person to remove any 
wall which he ma^ have built, or any fence, rail, post 
or other obstruction or encroachment, which he may 
have erected in or on any road or open drain, sewer’* 
etc . . , . “and if such person shall fail to comply 
with such requisition within eight days of the receipt 
of the same, the Magistrate may, on the application 
of the Oommissioners, order that such obstruction 
or encroachment be removed; and thereupon the 
Oommissioners may remove any such obstruction or 
enreoaehment; and the expenses thereby incurred 
shall be paid by the persons who erected the same.” 

Section 242, Calcutta Municipal Act, III 
(B. 0. ) of 1899, gave power to the Ohairman 
of the Oaloutta Corporation and, after 
the extension of the said section to Howrah, 
to the Oommissioners of the Municipality 
of Howrah or the Executive of the Howrah 
Municipality to 
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••rtmoTe any wall, fence rail, post, platform or other 
obstructioxi, projection or encroachment (not beinf a 
fixture referred to ins. S41) which has been erected 
or set up and any materials or goods which have 
been deposited in a public street or in or over auf 
drain or aqueduct m a public street, whether the 
oflcnder be prosecuted or not. 

The section goes on to say: 

“When the Chairman removes any wall or other 
obstruction, projection or encroachment from land 
which forms part of a public street, no compensation 
shall be payable, but the General Committee shall be 
bound to provide proper means of access to and from 
Iho street ft none exist already.'' 

It will be seen from a comparison of the 
two seotionB, n'»in<*ly p. 202, Bengal Muni- 
oipal Act, and e. 3*2, Oaloutta Municipal 
Act 0.) of 1 89 J that what waa done 

at the tima when the latter section was 
extended to Howrah waa to clothe the 
l^anioipality of Howrah with the Bummary 
or dictatorial powers which the Legielature 
thought fit to confer upon the Ohairrnan 
of the L'orpora'ion of Oaloutta in addition 
to the powers which the Municipality alrea- 
dy had under s 202, Bengal Municipal Act. 
Doubtless, there were reasons which were 
sufficient to satiefy the Local Government 
that such additional powers, having re- 
gard to the state of things within the 
Municipality of Howrah, were necessary 
from the point of view of the conservancy 
in Howrah and for other considerations. 
But, because in addition to the powers con- 
ferred by 8. 202, Bengal Municipal Act, 
additional summary powers having the 
same objective without recourse to a Maps- 
trate were conferred upon the Municipality, 
it does not fpllow that s. 202, Beng^ 
Municipal Act was repealed. It is said 
that the Howrah Municipal Mannal issued 
by the Howrah Municipality suggests that 
a 202 ceased to have any operation from 
and after 1904 when s. 342, Calcutta Muni 
oipal Act, 1899, was extended to Howrah 
We have looked into the Municipal Manual 
and be^nd the suggestion made by some- 
body who was charged with the duty of 
compiling the Mannal that one seotion 
responded with the other there is nothing 
whatever in the said bopk to suggest tbM 
a. 202 was repealed in 1904 and ceased to 
Wave anv operation from and after that date. 
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It ie seid that e. 342, Ot^outta Municipal 
Act, 1899, shows that when one of the pro- 
visions of the then Calcutta Municipal 
Act was extented to another Municipi^lity 
the corresponding section in the Bengal 
Municipal Act must he taken to have been 
repealed and that its operation must have 
ceaeed. It all depends upon what yon 
mean by the words “corresponding section." 
In our view, e. ?!42, of the then Calcutta 
Municipal Act, does not corresDond to 
8. 202, Bengal Municipal Act. For the 
leaeoDS which have already been advanced, 
one eection prescribed the normal maohi 
nety and the other section gives the Exe- 
cutive of the Municipality summary 
powers which ordinarily would not be avail- 
ed of if the normal machinery were found 
to he sufficient but which would only be 
availed of in cases where reconree to the 
normal procedure would involve delay or 
where obstruction might be anticipated 
from the party alleged to be guilty of en- 
croachment. One section does not cor.es- 
pond to the other and there is no founda- 
tion for the suggestion that in 1904, s. 202 
was repealed and oonseqnently there is no 
foundation for the suggestion that by rea- 
son of the non existence of s. 342, Calcutta 
Municipal Act, .899, so far as Howrah is 
concerned at the present moment e. 202 
mast be considered to have been revived. 
It is not a case of revival at all, there hav- 
ing been no case of repeal in the first in- 
stance. 

For these reasons, we accept the refer- 
ence made by the learned District Magis- 
trate of Howrah and direct that the order 
of the trying Magistrate he set aside and 
the proceedings do continue against the 
person who was summoned as having been 
guilty of the encroachment referred to 
above. 

Reviaion Case No. 583. 

For the reasons given in our judgment in 
Beference No. 90 of 193 1, we are of opinion 
that a sufficient case has been made out for 
our interference and we msk'e this rule 
absolute. 

A. Rule made dbaolute. 
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Abadi. See C. P. Land Revenue Act, 1917, s. 203. 

882 

Abuse, Penal CoDF, 1860, e, 300 715 

Acts— Genera!. 

Act 1860— XLV. See Penal Code. 

1869— IV. See Divorce Act. 

1870— VJI. See Coukt Fkfs Act. 

■ — 1871 — I. See Cattle Trespass Act. 

— 1872—1. See Evidence Act. 

— 1872— IX. See Contract Act. 

— 1873— X. See Oaths Act. 

— 1877—1 See Specific Relief Act, 

1878—1. See Opium Act. 

1878 — XI. See Arms Act. 

1879— XVIII. See Legal Practitioners Act. 

1881— V. See Prorate and Administration Act. 

D81 — XXVI. iS’ee Negotiable Instruments Act.^ 

1882— Ji. See Trusts Act 

188-?— IV, See Transfer of Property Act. 

1882— V. See Easements Act. 

1882— X 11. 6’ce Salt Act. 

1881— I V^ See Explosives Act. 

1887— IX, See Provincial Small Cause Courts 

Act. 

1890— Vlll. See Guardians and Wards Act. 

1890— XL See Prevention of -.Cruelty to Ani- 
mals Act. 

1893— IV. See Partition Act. 

1894—1. See Land Acquisition Act. 

1897— X. 5ee General Clauses Act. 

1898— V. See Criminal Procedure Code. 

1898— VI. See Post Office Act. 

1899— IX. See Arbitration Act. 

1908— V. See Civil Procedure Code, 

1908— IX. ^ee Limitation Act. 

— - 1908— XVI See Registration Act. 

1909— III £ice Presidency Towns Insolvency Act. 

1^11— XI 1. See Factories Act. 

1913— IV. See Currimbhoy Ebrahim Baronetcy 

Act. 

1913— VII See Companies Act. 

1918— X, See Usurious Loans Act. 

1920---V. See Provincial Insolvency Act. 

1922 — XL See Income Tax Act 

1923— X LI I. See Mussalman Wakf Act. 

— - 1924—11 See Cantonments Act. 

1925— XXXIX. See Succession Act. 

1926— XXXVllL See Bar Councils Act. 

Acts— Bengal, 

1859— XI. See Bengal Land Revenue Sales Act. 

1868— Vll. See Bengal Land Revenue Sales 

Act. 

1876— VII. See Bengal Land Registration Act. 

1884— III. 6'ee Bengal Municipal Act. 

1885— VIII. See Bengal Tenancy Act. 

igpQ— I. See Bengal General Clauses Act. 

189 —III See Calcutta Municipal Act. 

192?- Ill 5ee Calcutfa Municipal Act 

1863—11. See Summary Settlement Act. 

136-57 


Acts— Bombay. 

1876— X. See Bombay Revenue Jurisdiction Act. 

— - 1879— XVIII. See Dekkhan Agriculturists' 
Relief Act. 

1837— IV. See Bombay Preve.ntion of Gambling 

Act. 

1890 IV. <5ee Bombay District Police Act. 

i920— XVL See Bombay Pleaders Act. 

Acts— C. P. 

1881— XVUI. See 0. P. Land Revenue Act. 

1898— XL See 0. P. Tenancy Act 

1917—11. See 0. P. Land RbvBNUe Act, 

1920-1. See C. P, Tenancy Act. 

Acts -Madras. 

1865— VII. See Madras Irrigation Crss i^cT. 

- — 1894—11. See Madras Proprietary Estates 
Village Service Act 

1895— HI, See Madras Hereditary Village 

Offices Act 

— 1920— V. See Madras District Municipalities 
Act. 

1920— XIV. i8ee Madras Local Boards Act. 

1927— ll. See Madras Hindu Religious Endow- 
ments Act. 

Acis— Punjab. 

1925— *V1H. See Sikh Gurdwaras Act. 

Acts-U. P. 

1869—1. See Oudh Estates Act. 

-- — 1886— XXII. See Oudh Rent Act. 

1899—111. See U. P. Court of VVards Act. 

1901— H. iSee Agra Tenancy Act. 

1910— IV. ib’eeU. P Excise Act. 

1912— IV. See U. P Court of Wards Act. 

1916— H. iSceU.P. Municipalities act. 

1922— XL See Agra Pre-emption Act. 

1926—111. See Agra Tenancy Act. 

Regulations. 

Reg. 1819— VIII, See Patni Taluks Regulation. 

1825— XI. Set Bengal Alluvion and Diluvion 

Regulation 

1901—111. See Frontier Crimes Regulation. 

Statutes. 

Stat.191:— (5 & CGko. V, Ch. 61). See Government 

OF India Act. 

Acting Advocate General— Pre-audience, right of. 
5ee Government OF India Act, 1915 (5 & 6 Geo V, 
CU. 61) tar, 

Ad Interim Receiver, powers of. See Provincial 
Insolvency Act, 1920, 8 20 5 9 3 

Adjudication in British India. Sec Presidency 
Towns Insolvency Act, 1909, a 17 141 
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Administration partUt-Ugal 

representative. 

The only proper plaintiff to recover the assets of a 
deceased person is, in default of evidence to the 
contrary, the legal personal representative of the 
deceased and even if a beneficiary could sue in his 
own right making the legal personal representative a 
defendant, his only claim would be an order for 
transfer of the assets to the legal personal represen- 
tative to which claim all defences available against 
the legal personal representative would be open to 
the defe-ndants. In a case of this nature the 
addition of the legal personal representative is not 
the mere curing of some technical defect not affecting 
the substance of the dispute between the origins 
parties to the action but the matter goes to the 
substance of the plaintiff's claim. Tuan Man v. Ciih 
SoM p, c. 632 

Adoption. See Hindu Law 205 

Adultery'— Strict Proof of adultery, necessity of. See 
Fbontibr Crimes Hboulation Act, 190J, e. TO 707 

Adverse Possession. 

See Limitation Act, 1903. Sen. I, Art. 144 254 

See Kbgulation Act, itiOS 69 

Essentials — Independent trespassers— Tacking 

of possession— Cases under Arts. IJ!,2 and — 
Difference between ^Onus of proof of possession 
witkin twelve years 

liy the expression “falls into possession” is meant 
the time when reversioner or a remainderman becomes 
entitled to the actual possession of the estate. 

Unless there is a break in the continuity of posses- 
sion the true owner would be barred by 12 years' 
adverse possession even if that continuous adverse 
possession be of two or more trespassers who did not 
claim under one another. 

Where the plaintiff alleges his possession over im, 
movable property and dispossession by the defendant 
and where it is found that the possession of the plaint- 
iff was discontinued when defendant entered into 
possession not as a tenant of the plaintiff but in his 
own rights, the article of limitation applicable to such 
a suit is Art. 142 and not Art. 144, Sch. 1, Limitation 
Act. 

In cases falling under Art. 142, the claimant must 
prove his possession within 12 years next preceding 
the date of the institution of the suit and in cases of 
that nature an enquiry into the question of adverse 
possession is irrelevant. 

In cases falling under Art. 144 where the defence 
is one of title acquired by adverse possession for 
more than 12 years, it is not necessary for the plaintiff 
to prove his possession within 12 years from the 
oommeucement of the suit Mohammad Azim Khan 
V, Mohammad Saadat Ali Khan Oudh 642 

— — essentials of. 

To prove title to land by adverse possession for 
the statutory period, it is not sufficient that some 
acts of possession have been done ; the possession 
required must be adequate, in cootinuity, in publi- 
city and in extent to show that it is possession 
adverse to the competitors; the possession must be 
actual, physical, exclusive, hostile and continued 
during the time necessary to create a bar under the 
Statute of Limitations. Sitla Harsh Sikgh v, 
Sababjit Singh OudA 700 

Landlord and tenant^Entry in village papers 

as bila tasfia tenants and twelve years* possession 
•--Possessiont whether adverse. 

Where a person is in possession as a tenant, the 
mere fact that he is entered as tenant *6ifa eas;ia*in 


Adverse possesslon--conol(ii 

the village papers and has held land for over 
twelve yeare, cannot make his possession adverse to 
the rightful owner. SiTLA Baxsh Singh v. Sababjit 
Singh Oudh 700 

■ — Long possession of share proved--- Absence of 

evidence to identify such share — Effect— Burden 
of proof of identity of land. 

Where in a suit by the plaintiff who was the record- 
ed proprietor of a J2-aDnas share in a mama tor 
ejectment of the defendants who were entered as 
mokararridars in respect of four annas comprised 
within the said twelve annas on the ground that the 
entry was wrong and the defendants were mere tres- 
passers, the defendants were found to have been in 
possession of some interest in the mama tor a long 
time but there was nothing to identify the land of 
which they had been in possession for so long with the 
four annas in dispute: (j 

field, that it could not be presumed that the defend- 
ants were in possession of the shares in dispute and 
the failure of the defendants to identify their intereet 
with the four annas share in dispute was of itself suffi- 
cient ground for rejecting the plea of limitation and 
adverse possession raised by them. Suama Kant Lal 
V. Ramduan Puri P. C. 625 

Affidavits. See Contempt of Court 901 

Agra Pre emption Act (XI of 1922), s. 19. See 
PRE-hMFTION 402 

Agra Tenancy Act (II of 1901), 8. 16S-Suit for 
profits— Co-sharers collecting profits themselves — 
Lambardar's right to prescrxbea dues— Liability for 
negligence— Interest prior to suit. 

The duties of lambardar are not confined to the 
realization of rents and distribution of the profits. 
Therefore, in a suit for profits he is entitled to his 
prescribed dues eventhough the co-sharers were 
making collections directly 

W here the co-sharers are allowed by arrangement 
to make their own collection, no question of the 
negligence of the lambardar arises if the total 
amount of rents is not collected. 

In a suit for profits interest pendente lite is dis- 
cretionary. But the plaintiff should ordinarily be 
allowed interest on excess collections, prior to the suit 
at 1 per cent, per mensem. Qobind Ram v. Jugal 
Kishorb All, 76 

Agra Tenancy Act (ill of 1926S s. 3 (6)— Lease 
by mortgagee in possession — Redemption 6y| Tnort- 
gagor, whether terminates lease—Suit for ejectment 
of tenants in Civil Court— Maintainability . 

Where a mortgagee in possession who is authorised 
to let out the property to tenants, lets it out to 
tenants in the ordinary course of the zemindari, the 
tenants do not become trespassers on the redemption 
of the mortgage so as to entitle the mortgagor to sue 
them for ejectment through the Civil Court, Bbup 
Singh v. Suso Shanker All. 281 (b) 

8. 4 (d)—8ir-/i older- Co^sharer recorded in 

possession of land as khud kasht in year previous 
to passing of Act— Co-sharer to be recorded as sir- 
holder— Manner of obtaining possession whether 
material. 

The parties were co-sharera in a certain zemin^ 
dari. Certain plots of land were entered in the 
name of a certain person who 'vfhs the pujari of the 
plaintiff-respondent. This Pujari was dis- 
missed from service and he surrendered these hold- 
ings to the defendants-appellants who had their own 
names entered in the revenue papers as khud kasht 
holders in 1924: 
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Agra Tenancy Act, 1926— oonold. Allahabad High Court CenCral Rulet-ooncld. 


Held, that when the new Agra Tenancy Act 
came into force on September, 1926, they became sir 
holders being co-sharers who were recorded as 
being in possession of these plots as khud kasht 
in the year previous to the passing of the Act. 

Held, further, that there is nothing in the new 
Act which enables a Oourt to go back to the 
manner in which possession was obtained and the 
plaintilT was not entitled to recover joint possession. 
Ram Lochan Naik v. Sri Thakurji Asthapat. AIIAB 7 

8. 87. See Civil Peoobdurb Code, 1908, 0. 

XXXII, B. 3 37a 

- . - .I. 88. 99, 121— Cause of action before Act III 

of 1926— Suit after Act —S, 99, whether applies^ 
Jurisdiction of Civil Court, 

Held, by the Full Bench (Sulaiman, Actg, C,J. and 
Bajpai, J. dubitante ), — Section 99 of the Agra Ten- 
ancy Act of 1926 does not apply to a suit in respect 
of which the cause of action, i. e ; the wrongful 
ejectment or the wrongful resistance to possession 
arose before the said Act came into force, and the 
jurisdiction of the Civil Oourt to entertain such a 
suit is not barred under s, 230, of the said Act. 

There is nothing in s. 99 which either curtails 
the period of limitation or fixes the forum. 

Where a suit is “of the nature of a suit under 
8 99" even though it may not strictly come under 
that section, the jurisdiction of the Civil Court is 
barred. 

The fear of a curtailment of the period of limita- 
tion or of the taking away of any vested right 
does not apply to a declaratory suit under s. 121, 
as no period of limitation is fixed for such a suit. 
Such a suit is clearly cognizable by the Revenue 
Oourt onlj^ even though the denial of title takes 
place before the Act came into force. 

Per Mukerji, J , — Where a suit is against a land- 
holder or a person who pretends to be a land- 
holder having a right to eject the plaintiff, or where 
the suit is against a person holding a derivative 
title from such land-holder or person claiming as 
above, the suit should be governed by s. 99. 

** Claiming through" cannot mean raising a plea by 
way of defence or making a false claim without 
the shadow of title. Ham Karan Sinqh v. Ram Das 
SiNOH, AW. 145 

- ^ — 8.197 (b) — Grove of ex*proprietary tenant, 
whether can oe sold in execution. 

XJnder the Agra Tenancy Act, 1926, a grove planted 
by an ex-proprietary tenant on his tenancy land can be 
sold in execution of a decree unless the tenant shows 
that it is for some reason exempt from the provisions 
of B. 197 of the Act. hfANAK Sahi v, Nasir*ud-Din. 

All. 576 

Allababad High Court General Rulee, Chap. I, 

Coats — Pleader's fees — Fees not actually paid 
— Mere execution of promissory note — Fees, whether 
taxable. 

Rule 1 of Chap. I of the General Rules of the Allahabad 
High Oourt relating to Pleader’s- fees contemplates the 
actual payment and pot a mere promise topaj^even 
though such promise is evidenced by a promissory 
note, bond or other instrument, and, therefore, if „ 
payment of fees is not actually made to the Pleader, 
ft could not be taxed as part of the costs incurred 
by the party who is alleged to have made payment# 
The legal aspect of the matter is not altered by the 
isi/ot that the Judge had permitted payment by means 
gt a promisaory note. 


W’hen the judgment awards costs to a party it 
implies the costa deemed to be such according to the 
rules. BhaowantBinqu v. Bhao Singh. All BM 

Appellate court— Remand /or impfeadinp new party 
— Indicating order which trial Judge should make — 
Propriety. ^ i 

A Court of Appeal while sending a case to the trial 
J^Jge for the purpose of having a necessary party 
brought before the Court should not proceed, before 
the new party has been joined or heard and without 
considering what defences may be available against 
him, to indicate the order which the trial Judge 
should make when he tries the case in the presence 
of proper parties. Tuan Man v , Chb Som P. C. 632 

Approver— Corroboration— Nature of evidence 
required — Corroboration as against some, effect 
Evidence in corroboration of an^ accomplice s 
evidence must be independent testimony which 
affects the accused by connecting or tending to 
connect him with the crime It must be evidence 
which implicates him, that is, which forms in some 
material particular not only the evidence that the 
crime has been committed but also that he])erflonal- 
ly committed it. The corroboration need not 
be direct evidence that the accused committed the 
crinio; it is sufficient if it is merely circumstantial evi- 
dence of his connection with the crime. 

Where there. is one witness of bad character (an 
aocomplicoj giving evidence against two prisoners, 
a confirmation of his testimony with regard to one, 
is no confiruiation of his testimony as to the other. 
If, therefore, there is a corroboration applicable to 
one prisoner, it may be taken as against him; but 
unless it exists with regard to both it would be 
unjust to give it a general effect. Khairati Ram v. 
Empkrob Sind. 753 

Arbitration— Apreemewf to abide by decision of 
majority, meaning of — All arbitrators not taking 
part in proceedings— Validity of award — Duty of 
parly to protest — Taking chance of favourable 
decision —Estoppel — Revision against awards— 

Maintainability-Civil Procedure Code (Act V of 
im,8. 115, 

An agreement to abide by the majority of a certain 
number of arbitrators does not mean that the arbitra- 
tion may be conducted by a majority or by less than 
the full number of arbitrators. 

But if some of the arbitrators are absent, it is the 
duty of the pirties to object at that time and not to 
allow the proceedings to go on with less than the full 
number of arbitrators. 

Jf a party having a clear knowledge of the circum- 
stances on which he might have founded an objection 
to the arbitrators proceeding to make their award, 
submits to the arbitration going on and allows the 
arbitrators to deal with the case as it stood )>efore 
them, taking his chance of the deCiSion being more 
or less favourable to himself, it is too late for him, 
after the award has been made, and on the application 
to file the award, to insist on this objection to the 
filing of the award. 

Revision is generally obiectionable in cases of 
awards and a Oourt should not interfere unless it 
finds not only an illegality committed but some sub- 
stantial harm resulting from that illegality. Laksh- 
liAiiMA V, Qoolb Afpapu Mad# 207 
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Arbitration Act (IX of 1899). 

— - — S. 14— 06;ectton to award for want of valid 
refer€nc6---0bjectioiu disallowed’— Fresh suit to set 
aside awards competency of. 

A party in his objection to an award under s. 14, Arbi- 
tration Act can make an objection which challenges the 
factum of the reference so far as he is concerned and 
which goes to the root of the jurisdiction of the arbitra* 
tion and it is within the jurisdiction of the court to 
hear this objection. 

A suit is also competent, but if the party elects to 
hie objections under s. 14 and his objections are heard 
and disallowed, it is not open to him to have the 
matter inquired into again in a separate suit. 
Boghanbai V . Motumal Sind 806 

Arms Act (XI of 1878), S8. 19, 20-KeepingQhheyi 
blade in one's house — Nature of offence~~Essentials 
of offence under s, 20. 

An essential ingredient of s. 20 of the Arms Act, 
is that the man doing any act mentioned in els. (a), 
(c), (d),or (/), of 8. 19, should do it in such a manner 
as to indicate an intention that such act may not be 
known to anjr public servant. Merely keeping of a 
cAAavi blade in one's own house and possessing a 
stick that would lit into it, cannot be regarded as 
falling within the purview of s. 20. The case would 
fall more ^propriately under the definition of s. 19 
(/). Ida V. Emperor LaK 724 (a) 

Attachment before judgment. See Hindu Law 

778 

Award. See Omt pRoc&DURE OoDB, 1908, 8. 115 568 
Bar councils Act (XXXVIII of 1926). ^ee 
Government OP India Act, 1915 Ch. (5 & 6 Geo. V, 
Oh 61) 793 

BenamI purchase—Presumption regarding benami. 

Though there is no presumption of advancement 
in benami transactions in India, very little evidence 
of intention would he sufficient to turn the scale. 
Where certain property i3 purchased by the father 
in the name of his minor daughter and the deed at the 
time of her marriage is produced for the inspection of 
her father-in-law and it is represented to him that the 
property belongs to the girl, it must be said that 
there is Bufficieot evidence to establish an intention 
on the part of the father to make a gift of the prop- 
erty to her daughter. Mohammad Sadiq v. Fakr .Iahan 

P. C. 385 

—^Transaction— Proof Source of purchase 

money. 

Where once it is established that the source of a 
sale transaction flowed from the husband and that 
the transaction stood in the name of the wife, it 
follows that the trausaction is a benami one and the 
wife was a mere benamidar. Mohammad Azim Khan v. 
Mohammad Saadat Ali Kuan Oudh 642 

transactions— Property standing in wife's 
name— Presumption — Onus of proof of benami 
nature. 

There is no presumption that when a document 
stands in the name of a woman, the property conveyed 
by it must be deemed to belong to her husband. 
The onus is clearly upon the person alleging the 
transaction to be benami to show that the apparent 
state of things is not the real state of things. Hart 
Ram V Kundan Lal hah. 270 (a) 

Bengal Alluvion and Dlluvion Regulation (XI 
of 1825), 88. 2, 3, 4, scope of— Alluvion and 
diluvion— River separating land from one estate and 
joining to another— Land identifiable— Property in 
such land— Dhardhura, custom jof— Essentials. 


Bengal Alluvion and Dlluvion Regulation-^ 

concld. 

to in 8 . 2, Bengal Alluvion and Diluvion Regulation, 
and a river by a sudden change of its course separates 
a considerable piece of land from one estate and joins 
it to another estate without destroying its identity 
and preventing its recognition, such land on being 
clearly recognized remains the property of its 
original owner. Where the evidence falls very far 
short of proving a clear and definite usage im- 
memorially established that the main channel of the 
river dividing two villages shall be the constant 
boundary line between them, whatever changes mrfy 
take place in the course of the river so as to bring the 
case within the purview of s,2, Bengal Alluvion and 
Diluvion Regulation, the case falls ^ within the pur- 
view of ss. 3 and 4 of that Regulation. 

Where a large area is taken away from one village 
to another, the party claiming accretion must satisfy 
the Court by clear and definite evidence not only that 
there is a general custom of Dhardhura. but also that 
such custom contemplates such far-reaching con- 
sequences as the transfer of a very large tract of 
recognizable land from one village to another as a 
result of a sudden change in the course of the river. 
Shbo Ram v. Pashupath Partab Singh Oudh 213 
Bengal General Clauses Act (I of 1899), s. 26. 

SeeCALCum Municipal Act, 1923, s .391 465 

Bengal Land Registration Act, (VII of 1876), 8. 

68 iSce Bengal Land Revenue Sales Act, 1859, s 9 

479 

Bengal Land Revenue Sales Act (XI of 1859), 

8S 2, 3, 1 3 Sale for arrears, when justified 

— Air ears', meaning of Sale of share in respect of 

which separate account is kept-^Necessary condiUons 

Sale before last date— Validity. 

Before liability to sale under the Bengal Revenue 
Sales Act attaches there must be : (1) the whole or a 
portion of a kist or instalment unpaid; (2) the con- 
version of such unpaid amount into an arrear on the 
first of the following month, and (3) the passing of 
the latest date of payment of such arrear, as fixed 
under s. 3 and the official notice of the Board of 
Revenue. 

In order to justify the sale of a share in an estate in 
respect of which a separate account is kept, the 
estate must have become liable to sale for arrears of 
revenue, and an arrear of revenue must be due 
from that share according to the separate account. 

By notice in the Calcutta Gazette, the date for 
payment of instalments of revenue and the latest 
dates for payment of arrears were fixed as 28th June, 
28th September, 12th January, and 2»'th March. The 
Oollectorate account for the third kist of 12th January, 
1924, showed a credit balance of seven annas four 
pies on the general account of Touzi No. 10, and a 
debit balance of Rs 35-2 in the separate account of 
No. l0-6, to the satisfaction of which the Collector ap- 
propriated sufficient of the money deposited with him 
m terms of s. 15 of the Act. In the accounts for the 
fourth kist of 28th March, the general account of 
Touzi 10 showed an unpaid balance of six annas 
five pies, but the separate account of share No. 10-6 
showed that the sum of Rs. 20-13, being the current 
demand of revenue in respect of the fourth kist, bad 
been paid on 27th March, 1924; On the 26th June, 
share No. 10-6 was sold for arrears : 

Held, that inasmuch as the only arrear of the 
revenue of the estate which could be said to justify 
the sale was the unpaid balance of six annas five pies 
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Bengal Land Revenue Sales Act-concld. 

balance could not be considered an arrear until the 
ftrst of the following month,! e., Ist April, 1924* the 
latest day of payment was accordingly 28th June, 1924, 
two days after the sale took place— and the estate 
eould “not become liable to sale for arrears of revenue" 
until after 28th June, 1924 and, therefore, the sale of 
share No. 10*6, was invalid on this ground alone. 
Krishna Chandra v. Pabna Dhana Bhandar Co. Ltd. 

P. C 410 

—88, 2, 3. 20 --Arrears due on 12th January 
^Sale on 28th March^Validity of sale. 

Where arrears for which a sale under the Bengal 
Land Revenue Sales Act took place were payable on 
the 12th January, 1924, and the estate was sold 
on the 28th March, which was the next date hxed for 
payment of arrears : 

Held, that the sale was not invalid. Radha Qobinda 
DiB V. Girija Prasakna Mookhbrjbd CaL 129 

8,3. See Bbnual Land Revbndb Aot, 1859, 

2 410 

8. S^Bengal Land Revenue Act (VI I of 

1876), s 68-Contract Act (IX of 1872), s, 69- 
Transfer of tenure— Name of transferee not 
registered — Person paying arrears, whether entitled 
to recover from transferor. 

Where a tenure has been transferred by a registered 
proprietor, eventhough the transferee’s name is not 
registered, a person who deposits arrears of revenue 
accruing after the date of transfer cannot recover the 
same under s. 9 of the Act XI of 1859 or under a 69, 
Contract Act, from the transferor, he can recover it 
only from the transferee* 

Under s. 6S of the Land Registration Act, a trans- 
feree becomes liable for the discharge of any duties 
and obligations which are by any law imposed npon 
the proprietors of the estate, from the date on which 
he should have applied for registration. Ashutosh 
Ganoopadhya V. Sarojini Saha CaL 479 

—3. 13. See Bengal Land Revenue Act, 

1859, 8. 2 410 

8. 20. See Bengal Revenue Sales Act, 

1895 s. 2 129 

Bengal Land Revenue Sales Act(Vll of 1868), 
8. 1 —Amalgamation of malguzari and thanadari 
lands Single sale f or arrears of revenue and 
thanadari dues— Validity— Want of time to complete 
sale— Adjournment, legality of— Signing order of 
adjournment in club, legality of, 

Where thanadari lands have been amalgamated 
with the malguzari lands of the mehal so as to 
form one estate as deEned in s. 1, Act VII of 1868 and 
the demands on the two heads have been amalga- 
mated to form a total demand for the estate, one sale 
can be held for the arrears of revenue for malguzari 
lands and on account of dues for thanadari lande. 

The Collector has jurisdiction under s. 20 of the 
Bengal Land Revenue Sales Act, 1859, to adjourn a 
sale to the next day after selling some of the items 
if he cannot complete the sale of all the items before 
5 P. If 

The fact that the or^et for adjournment was signed 
by the Collector at a club and not at his office cannot 
affect his jurisdiction or the validity of the sale. 

Non-service of a notlbe under s. 7 of the Act, which is 
meant to forbid raiyatf and under-tenants to pay rent 
to the defaulting proprietor, has no bearing on the 
question of, and cannot affect, the price fetched at the 
•ale. Radba Gobinda Deb v, Gxrija Pbasanna Mocker- 

Cal 129 


Bengal Municipal Act (III of 1884), s. 202-* 

Applicability to Howrah— Calcutta Municipal Act 
III of 1899), 8, Si2, effect of. 

Section 202, Bengal Municipal Act, was not 
repealed so far as Howrah was concerned when in 
1904, the Government extended s 312 of the then 
Calcutta Municipal Act, III of 1899, to Howrah, 
and consequently, there is no foundation for the 
suggestion that by reason of the non-existence of 
s 242 in the present Calcutta Municipal Act, s, 202, 
must be considered to have been revived. 

What was done at the time wht n the latter section 
was extended to Howrah was to clothe the Municipality 
of Howrah with the summary or dictatorial powers 
which the Legislature thought fit to confer upon the 
Chairman of the Corporation of Calcutta in addition 
to the powers which the Municipality already had 
under s. 202, Bengal Municipal Act. Rajendra Kumar 
Roy V, Bal Qovinda Cal, 903 

8. 26^— Assessment of license-fee Suit for 

declaration of illegality of assessment— Jurisdiction 
of Civil Court, 

A suit for declaration that a certain sum of money 
which has been assessed as license^feo by a Munici- 
pality in respect of a yard or depot for trade is not 
legally recoverable from the plaintiff inasmuch as 
the entire area in respect of which the fee was 
levied was not used as a yard or dep($t for trade and 
as such the levy was ultra vires, can be entertained by 
a Civil Court, .Iesraj v. Natorb Municipality Cal 542 
Bengal Tenancy Act (Vlll of 1885) 

-88. 26-C, 26-E, 26 F— 5alc of occupancy— 

Pre-emption— Right of landlord to whom notice^was 
not given— Exercise of right within reasonable time. 
Section 26-F, Bengal Tenancy Act, gives the right 
of pre-emption not only to those landlords on whom 
notices have been issued but also to those on whom 
notices have not been issued under s. 26-0 and 26-£, 
but who are landlords of the occupancy holding. In 
the case of the latter, the right is to be exercised with- 
in a reasonable time of the fowled ge of the sale. 
Sorya Kumar Mitra v. Noabali Cal 871 

—88.26-0, 26-F, 174— Rent sale— Landlord 
consenting to setting aside after transfer— Applica* 
tion to pre-emptSustainahility Slight discrepancies 
in description, effect of. 

Where the landlord obtained a rent decree and 
purchased the holdiog and subsequently the default- 
ing tenant conveyed the holding and certain other 
lands to a third party and the tenant and the trans- 
feree deposited the decree amount under s. 174, 
Bengal Tenancy Act, and the landlord withdrew the 
amount and the sale was set aside: 

Held, that the landlord was not precluded from 
claiming pre-emption under s. 26-F by reason of his 
agreeing to have the rent sale set aside, eventhough 
he had received notice of transfer under s. 26-C before 
the sale was set aside. 

Slight discrepancies regarding the description of 
property in the application for pre-emption under s. 
26-F as compared with the notice under s. 26-0 cannot 
invalidate the application. Dabieuddin v Krishto 
Chandra Ccl, 470 

—88 26F, 26-J— 5aZe of occupancy— Land- 
lord's right to pre-empt— Exercise of right before 
I payment of transfer fee and compensation, legality 
ofSimultaneous applications under ss. 26-F and 26 
J, propriety of. 

Under a. 26- J cl. (3), Bengal Tenancy Act, 
the application under s. 26-J must first be made 
in order to make the provisions of s. 26-F applica- 
ble to a case to which the provisions of ol. (1) s. 26-J 
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applies, but this does not mean that the landlord 
is not competent to exercise his right of purchase 
under s. 26-F until the balance of the landlord's 
transfer fee and compensation allowed have been 
paid. 

Applications under ss. S6-J and 26-F can be made 
at the same time. Nabatan Chandba v. Kallash 
Chandra. CaU900 

8. 26-F (4) (SL)—Pre-emption--Per8on pur- 

chasing share during pre-emption proceedings^ whe- 
ther can join as co-applicant-^Division of shares— 
Principles— Unequal division— Error in exercising 
jurisdiction— Revision. 

Under s. 26-F, cl. (4) (a), Bengal Tenancy Act, a 
person who was not a co-sharer landlord at the time 
when the original application for pre emption was 
made is entitled to make a purchase and, therefore 
to join as a co-applicant if he becomes a co-sharer 
at any time within two months of the service of notice 
under s. 26-0. 

In the ordinary course co-sharer landlords apply- 
ing to pre-empt should be entitled to pre-empt to the 
extent of equal shares, but in any case a co- sharer 
landlord should have a share corresponding to bis 
interest in the superior right compared with the in- 
terest of the opposite party. 

If the ordinary rule of equal shares is to be de- 
parted from, it must be done on some basis or prin- 
ciple. 

An unequal distribution without sufficient reason 
amounts to an irregularity in the exercise of juris- 
diction justifying revision, Khosal Chandra Das v. 
Upkndra Nath. Cal. 644 

8. 107 (1)— iMwe of area decided under s. 

106— Decision to the contrary in rent suit— Validity 
•—Res judicata— Cm/ Procedure Code (Act V of 
1908), s. I L 

Under the provisions of s. 107 (1) of the Bengal 
Tenancy Act, read with s II of the Civil Procedure 
Code, a Court trying a rent suit has no jurisdiction 
to decide an issue between the parties which has 
already been finally and definitely decided by a 
decision under s. 106 of the said Act. 

So while the decree in a rent suit ought to be 
regarded as a valid decree so far as the liability of 
the parties during the years then in suit is concern- 
ed, a decision therein that bhaoli rent is payable 
only in respect of certain areas cannot be treated 
as res judicata to determine the areas for which 
such rent shall be payable in subsequent years, 
where such decision is at variance with an earlier 
decision under s. 106 of the Act. Bankby Bihahi 
Lal V. Ram Anugbah Pat 297 

8. ^09— Whether retrospective - Applicability 

to pending suits— Interpretation of Statutes- 
Retrospective effect — Right of suit^ whether vested 
right. 

Section 109, Bengal Tenancy Act, does not relate 
to a mere matter of procedure but confers a sub- 
stantive right and the amendment introduced to 
the said section by Act IV of 1928, has no restros- 
pective operation. The amended section is not there- 
fore applicable to suits instituted before the amendment 
came into force Gosta Bbhari v, Nawab of Mubshida- 
BAD. Cai. 606 

— S.167— Service of notice— Onus of proof — 

Certificate in Collector's order sheet, effect of. 

A certificate in the order sheet of the Oollector in 
a proceeding under s. 167 of the Bengal Tenancy 
Act, that a notice has been propirly served is prima 
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facie evidence that such a noti<^ has been servedi 
though it is not conclusive and it is open to the 
opposite party to challenge it and show that the 
notice was not served in time. Pabmeshwab 8abu e. 
Nand Kishobb Lal. Pat. 442 

8 . 174 . See Bengal Tenancy Act, 1885 , 0 . 

26 (c) (/). 470 

8.184. 5ee Bengal Tenancy Act, 1886 , Sch. 

Ill, Art. 3. 601 

Sch. Ill, Art 3, 8. 184—Suit for ejectment— 

Plea of special limitation-- Onus of proof— Lease 
— Construction— Raiyati holding— Burden of proof 
— Bhag chashis, status of. 

Where the plea of special limitation under the 
Bengal Tenancy Act has been on the record from a 
comparatively early stage and the matter has been 
investigated, the Appellate Couit should not set 

aside the question merely on the ground that , it 
was not pleaded so early as it ought to have been. 

A lease of 99 bighas of land was given to a Brahman 
pensioner; the patta was both mourasi and mokarrari; 
the landlord took a salami of one thousand rupees; 
no rent was payable for the first year and for 
some years rent was payable on an increasing scale; 
about 20 bighas were cultivated by the tenants them- 
selves and about 75 bighas were cultivated by bhag- 
chashis. The lease provided as follows: ‘You go on 
enjoying and possessing the said land by dwelling 
on the same, by cultivating it, by planting trees 
etc., by cutting them down, by excavating tanks, 
by erecting pucca buildings etc , generation after 
generation with power to transfer by gift, sale etc.*; 
Held, that the lease was not a rayati lease. 

In a suit by iheplaintifis for possession of land 
on the allegation that they are lessees and that they 
had been dippossessed by the defendant's landlords, 
the burden of making out the plea of special limita- 
tion is ou the defendant. 

A bhag choshi is a person somewhere between a hired 
servant and a partner in those cases, at ail events, where 
he has not been given an interest in the land so as 
to make him a tenant. Ram Chaban v. Madan Mohan. 

Cal 601 

Benefit Society, See Madkas Distuict Municipalities 
ACT, 1920, 8 92 201 

Bhag Chashlo, Status of. ^ee Bengal Tenancy 
A(t, 1885. Sch. Ill, Art. 3 601 

Bombay District Police Act (IV of 1890), s. 80 
(3)- Prosecution of Police Officer— Limitation — 
Applicability of rule of limitation to^ Crown 
prosecutions — *Act\ whether includes omissions— 
'Under colour of duty', meaning of. 

Section 80 (3), Bombay District Police -Act, refers to 
all prosecutions, and covers a prosecution instituted 
by the Crown 

The word ‘act’ in s 80 (3) should be taken as 
including (miis^ions also. 

Where a Police Officer is dealing with a complaint 
in his capacity as such his procedure would be under 
the colour of his duty and authority though he had 
made up his mind from the beginning to hold no real 
investigation. 

The act for which protection is given by s. 80 (3) 
must be an act which appears to be done in the law- 
ful discharge of a duty or in the^awful exercise of an 
authority conferred by the Bombay District Poli^ 
Act or other law for the time being in force. This 
would not include acts which are obviously offences 
and in no manner reconcilable with the duties or 
functions of a Magistrate or Police Officer such a 
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bribery or extortion. Empbroa v. Abdullakban 

Sind 513 

Bombay Pleaders Act (XVil Of 1920 , a. 20 (1; 

(a)— Feea of two Pleaders, taxation of. 

Under s. 20 (a), Bombay Plead era Act. where a 
party has engaged two Pleaders, he ia entitled to have 
the fees of both the Pleaders taxed in the bill of costs 
even though one of the two Pleaders is a junior 
hand, Dattatraya Panpubang Qasavi v. Lakshvian 
Mahadbo Pahskab BornA6\ 

Bombay Prevention of Gambling; Act JV of 
1887;, SS. 40 (a),^ 7 — -Keeping common gaming 
house — Search by Police — Finding of slips of paper 
with names of horses and sums of money— 
Presumption— How presumption rebutted— Pm- 

ohnama— Evidentiary value— Criminal Procedure 
Code (Act V of 1898), s, 103 (i), (fj. 

The accused, a medical practitioner, was charged 
ith keeping a common gaming house and thereby 
eommitting an oflence under 8. 4 (a) of the Bombay 
Prevention of Gambling Act. He was convicted on 
the evidence that on a Police raid of his dispensary, 
some slips of paper with names of horses with sums of 
mon^ marked against some of them were found. 
The Police could not find betting books of any sort: 

Held, (i) that if a presumption arose from 
the evidence under s. 7 of the Act that the house or 
room was used as a common gaming house, then that 
presumption was rebutted by the fact that nothing was 
found in the house to suggest that it was 
being used as a common gaming house: 

(it) that the documents found in the house were 
perfectly consistent with the persons who were there, 
that is the accused, being merely engaged in making 
private bets for their own entertainment and the 
t )tal absence of any books relating to book-making 
showed that no business of a common gaminghouse 
was being conducted. 

Patting in panchnamas signed by panchas as part 
of the evidence of a Police Officer is worthless except 
to corroborate the evidence of the officer that panchas 
were employed and to show that the provisions of s. 
103 (L) and (2) of the Criminal Procedure Code have 
been complied with. Rustam Cubsbtji Lam v. 
Emperor ‘ Bom, 868 

Bombay Revenue Jurisdiction Act (Xof 1876), 
8 11— Scope and object of—*Fact\ meaning of— 
Order by City Survey Officer whether an act- Civil 
suit, when lies 

S30tion U, Bombay Revenue Jurisdiction Act, is 
ajpticable to an order or decision of a City Survey 
0 ttcer, The word ^act’ in s. U of the Act is wide 
eioogh to cover a judicial or a gitoat- judicial act 
i.e;me passing of an order or decision by a Revenue 
Officer. 

Section 1 1 requires that all appeals allowed by law 
m ist be availed of before a civil suit can be filed 
for the object of the section is to protect the Govern* 
m mt from being exposed to Uw suits out of the 
orders of its subordinate officers before its superior 
o Tioers have been afforded the opportunity of con- 
si iering and it may of disallowing the executive 
orders of its subordinate officials. 

Where an order by a City Survey Officer has been 
confirmed on appeal to the Collector, a civil suit is 
competent for no farther appeal to Commissioner is 
necessary to be filed in such cases. Sbcbbtart of 
Stats for India v, Hobrnabu Bom. 189 

Bona fides, whether question of fact. See Civil 
Pbocbdurb Oodb, 1908, 8, 100 710 


Buddhist Law— Keittima child, definition 
of— Essentials of adoption— Proof, 

A keittima child is a child adopted publicly with 
the intention that the child shall inherit. The exist* 
enc0 of natural children is no bar to such an adoption. 
No formal ceremony is necessary to constitute adop- 
tion, but the adoption must be a matter of publicity 
and notoriety, it can either be proved by direct evi- 
dence of the takingasa A;eittima child on a specified 
occasion, or it may be inferred from a course of con- 
duct inconsistent with any other supposition. 

U P6 Lein v, Ma Hsin Hlain’g P, C. 393 

Burden of proof. See Contract Act, 1372, s. 107 

168 

■—‘Civil case— Proof of crime— Quantum of 

evidence necessary. 

RaWee, 7.— In a civil suit the onus of proof of 
the commission of a crime is not so heavy as in 
a prosecution for that crime. Bai Mani v Usafali 
Bhudar Rom, 173 (b) 

Calcutta High Court (Original Side) Rules. 
Chap. XXXVI, rr. 32, 71 to 7Z-Taxation of 
costs— Power to allow more than maximum prescribed 
— Written consent, whether necessary— Procedure for 
revision — Application to Court before taxation is 
completed, propriety of. 

Under Chap. XXX VJ, r. 32, of the Calcutta High 
Court Original Side Rules, the Taxing Officer has 
power to allow fees in excess of the maximum on 
production of a written consent of the client and 
just as the Taxing Officer has jurisdiction to allow 
fees in excess when a written consent is produced, 
the Court has jurisdiction to allow fees in excess 
where consent is proved although it is not proved 
in every instance by a consent in writing 
Although as a rule the proper procedure to apply 
for a revision of taxation is to wait till the comple- 
tion of the taxation and then apply for a review 
uudci rr 7i to/3(;f Chap. XXXVl, where the dis- 
creiion is not vested in the Taxing Oilicerat all, 
there is no objection, whatever, aiid it is more 
convenient to approach ihe Court at a stage before 
the taxation is finally concluded. Ramj.ish v Ore, 
Dio NAM & Co. Cal. 539 

Calcutta Municipal Act (ill];of 1899), s. 342 See 
Bengal Municipal Act, 188*, s 20i 903 

Calcutta Municipal Act (111 of 1923), ss. 175, 
179,386 and 387“* Area not excluded under 
s. 387 — HefuiuL of license under s, S8i) —Legality — 
(Irant of license under ss. 175, 179, effect of. 

Under s. .181), Calcutta Municipal Act, the Corpora- 
tion has absolute power to refuse a license to any 
pirticulai premises within a particular area even- 
thoughtho Corporation has not excluded gf^nerally 
that area under s 387. 

Tue granting of a license under the taxing sections 
such as 8 175 and s L9 does not preclude the 
Corporation from refusing to grrnt a further license 
under s..>bfi. Corporation op Calcutta v. Sombria 
Brwa Cal. 638 

^5 331. See Criminal Peoobdieb Code, 

18i<8,B3.6^,70 135 

83 . 391, 498 (2)— Lease of theatre— 

Lissees liability to take out license— Poiyer of 
Corporation to charge fees Sentence of imprisonment 
in default of fine, legality of— Penal Code {Act 
XLVof I860), 8. 61^— Bengal General Clauses Act {I 
of 1899),$. S6. 

Where a theatre has been leased by its owner, the 
lessee is the person who 'keeps it open* and who is, 
therefore, liable to take out a license under s, 391, 
Calcutta Municipal Act« 
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Under 8. 498 (2) of the said Act, the Corporation may 
charge a fee for such license, though s. 391 is Bilent 
about fees. 

Where a person is convicted under a. 391, it is open 
to the Court to impose a sentence of imprisonment 
in default of payment of fine under the provisions of 
8. 64,Penal Code, and s. Bengal Qeneraf Clauses Act. 
U. K. Mitea V. Corporation op Calcutta Cal. 465 

8. 498 (2), Calcutta Municipal Act, 

1923,8.391 466 

Cantonments Act (II of 1924), s. 118— Gaming— 

^Public plact\ meaning of, 

A verandah of a private house accessible to a public 
street is not a public place within the meaning of 
8. 118 of the Cantonments Act and the mere fact that 
it is open to the road, and can be entered by the 
public is not sufficient for holding it to be a public 
place. Jagna v . Emprror Lah, 720 

S8. 184, 185, 207 -^Construction of building 

before New Act^Notice to alter after Act— Non- 
compliance— Prosecution under new Act— Com- 
petency of— Limitation. 

Under the Cantonments Act of 1924, erecting or 
re-erecting a building without the permission of 
the Cantonment authority and failure to comply 
with a notice to alter or demolish a building are 
separate offences; and therefore non-compliance 
with a notice given after the enactment of 1924, is 
unishable under the Act of 1924, sventhough the 
uilding in respect of which such notice was given 
was erected before 1924. 

Further, prosecution for such disobedience may be 
launched within 6 months of such disobedience, 
Parma Nandv Emperor. La^. 713 

Cattle Trespass Act (I of 1871), s. 24. See 
Criminal Procedure Code, 1898, ss 413, 414 248 

Central Provinces— Jn/eHor proprietor— Rights over 
village waste and forest produce— Burden of proof 
—Absence of entry in wajib-uharz— In/erence, 

There is no presumption that the inferior pro- 
prietors of a district in the Central Provinces 
possess the same rights and privileges which are 
ossessed by the inferior proprietors of the other 
istricts of the Province. 

Therefore, where the inferior proprietors of a 
mauza claim right in respect of the village waste 
and forest produce, they can only succeed if they 
show either that they acquired their rights by 
custom or those rights were granted to them when the 
sub-settlement of the mauza was made with them 
or their predecessors. 

Further, where there is no proof of the existence 
of these rights before a particular settlement, he 
absence of any entry in the wajib-vl-arz prepared 
during the settlement cannot be interpreted as a 
reservation of any such right, Lal Indra Shah v. 
Sheosbankar P. C. 628 

c. P. Land Revenue Act (XVIII of 1881), s 69— 
Diepute as to ownership of sir-land— Order under s, 
69, finality of— Omission to set up finality of order 
— Res judicata. 

Section 69, O.P. Land Revenue Act, relates to dis- 
putes as to whether or not land admittedly belong- 
ing to a particular proprietor is sir land or not sir 
land. It hf> 8 no application to disputes as to whether 
a particular person is the proprietor of such land and 
the special rule of limitation laid down in a. 69 (4) 
of the said Act has, therefore, no application to a case 
where the dispute was of the l^ter kind. 

Where in a suit for determiaation of the* question 


[1933 

C. P. Land Revenue Act 1881— conoid. 

of title in which the plaintiff claimed both the proprie* 
tary and cultivating rights, the defendant denied the 
plaintiff's title only to the cultivating rights in spite of 
the fact that an year prior to the institution of the 
suit the Settlement Officer had recorded his field as his 
sir : 

Held, that the defendant might and ought to have 
set up his proprietary rights and he was barred by 
the rule of res judicata from setting up such 
right in a subsequent suit. Gclab Chand v Har- 
iiHAGAT. Nag. 884 

O.P Land Revenue Act (II of 1917), s. 203, 
scope of — Abadi— Erection of substantial building — 
Right to transfer site. 

Section 203 of the 0. P. Land Revenue Act is not 
confined to the rights of agricultural house-holders 
only ; their rights and liabilities are determined by 
the first three sub-clauses, and house-holders in^ 
general are governed by the remaining sub-clauses, 
Clause 5 is governed by the general aub-s. (8). 

A license to occupy a village site cannot carry with it 
a right to transfer the site with permission to occupy 
unless such permission is proved and the fact that the 
licensee has built a substantial building on the site 
would not preclude the malguzar from ejecting a 
person to whom the licensee has transferred the site. 
Madhorao Cadre V Ramlal. Nag. 882 

C. P Tenancy Act (XI of 1898), ss 41, 46— Ab- 
solute occupancy holding— Son's right, nature of — 
Alienation by father— Sens right to challenge on 
ground of legal necessity. 

Under the old C. P. Tenancy Act, sons obtained by 
birth no vested interest in an absolute occupancy 
holding for it did not recognise succession by right 
of survivorship Therefore, an alieiuiticn by a Hindu 
occupancy tenant effected before the new Act came 
into force could not be challenged by his eon on the 
score of want of legal necessity, Shanker Rao v. 
Daulat Nag. 235 

0. P. Tenancy Act (I of 1920', ss. 5, V— Absolute 
occupancy holding— Son's interest. 

Under the new Act sons of an occupancy tenant 
take an interest by birth where the law of the 
parties recognises succession by survivorship. 
BhankeeRaot; Dauiat. . Nag. 235 

— — S 6 (5)^ Mortgage of absolute occupancy— 
Pre-emption by iualgu7.ar-«S'w?t to enforce mort- 
gage -Liability of pie empted property. 

Under 8. 6 (5) of the C.P. Tenancy Act, ]J20, when 
thepropriftor exercises his right of pre-emption and 
deposits the amount which has been fixed by the 
Revenue Officer as the value of the land free fre'm in* 
cumbrances, the mortgage-debt becomes a charge on 
the purchase* money in exoneration of the lien. And 
in a suit brought cn the basis of the mortgage, such 
pre-empted land must be excluded when the mort- 
gaged property is brought to sale. Ibshkdali v, 
Dashrath Nag, 876 

Certiorari, writ of See Madras District Munici- 
palities Act, 1920, s. 45 (5). 319 

Civil and Criminal proceedings on same matter— 
Procedure. 

Where a civil suit and a criminal complaint raise 
the same issues between the same parlies, the 
judgment of neither Court is binding on the other 
and each must decide the case on the evidence 
before it. The risk of conflict is one that is inherent 
in the division of causes into criminal and civil. 
Pandmanabbani V. Colusu Appalanabasayya. 

Mad, 348 
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civil Procedure Code (Act XIV of 1882), 8. 470 

—IT P. Court of Wards Act 'III of 1899), 8,k8--Court 
of Ward^Power to file interpleader suit— Person, 
meaning of. 

Under 8.470 of the Civil Procedure Code of 1882 a 
person whose only interest in the property was that 
of a mere stake-holder and who was ready to render it 
to the rightful owner, was entitled to bring an inter- 
pleader suit to enable the Civil Courts to decide upon 
the rights of the rival claimants to the same property. 
The Court of Wards being a trustee for the rightful 
owner and thus a stake- holder can file such a suit and 
the mere fact that no such capacity to sue or to be 
sued has been conferred upon the Court of Wards 
under s 48 of the old Court of Wards Act does not in 
any way oust the jurisdiction of the (Jivil Court to 
take proceedings under s, 470, upon a plaint filed by 
the Court of Wards. The word “person” in s 470 
is wide enough to cover a corporate body like Court 
of Wards. Mohammad Azim Kiiam v. Mohammad Saadat 
Au Khan Oudh 642 

Civil Procedure Code (Act V Of 1908\s. 2 (h). 

jSeePROBATK Proceedings 543 

88.2(2), 47 -Order accepting or refusing 

security bond — Appeal, competency of. 

An order accepting or refusing to accept a securi- 
ty bond is not appealable either as a ‘decree’ under 
8. 2 (2), or under the provisions of s. 47, Civil Proce- 
dure Code. Sri Kisuan Das v Sat Narain Lah. 792 

8. 11. See Bengal Tenancy Act, 1885,8. 

8 107 (1) 297 

8. 11— Decree on award— Res judicata — 

Competency of Court. 

If a decree passed by a Court cannot operate as 
res judicata owing to incompetency of that Court 

to try the subsequent suit, the fact that the decree 
was based upon an award cannot render the matters 
decided in that decree or the award itself res 
judicata. Purnima Debya v. Nand Lal Ojha 

Pat 577 

—‘8. Jurisdiction 6f Court— Prior adjudica- 
tion by Munsif—Same property claimed along with 
others in later suit — Valuation of suit— Competency 
of former Court to try subsequent suit— Tests 
The plaintiff sued in the Court of the Subordi- 
nate Judge to recover one-half of certain lands by 
inheritance from U and the other by inheritance 
from S and also by adverse possession. The suit was 
valued at Rs 2, *00. It appeared that as regards the 
claim against S there had been a prior adjudication 
by the Munsif regarding two of the plots which 
were valued at more than Rs. 50 : 

Held, (i) that to decide whether the Munsif was 
entitled to try the later suit, only the value of that 
half which was claimed under the same cause of 
action, namely inheritance from S, had to be consid- 
ered; 

(u) that from the value of this one-half, viz., 
Rs. 1,030, the value of the two plots (which exceeded 
Rs. 50) must be deducted and the suit would 
therefore, came within the jurisdiction of the 
Munsif and was barred by res judicata. Priyanath 
V. Kalichakan CaL 604 

S. Points not raised in pleadings but in 

issues— Decision, whether res judicatSL. ' 

Where apoinl^ is not properly raised by the 
plaint, but both parties have without protest chosen 
to join issue upon that point, the decision on the 
point would operate as res judicata between the 
parties, Krishna Ohendra v. Ohalla Ramanna 

P. C.412 
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8. 11— Prior decision in scheme suit, whether 

operates as res judicata 

Where the Division Bench decided the nature of an 
institution in a suit under 8.92, Civil Procedure Code, 
and in a subsequent proceeding under the Sikh 
Gurdwaras Act the Tribunal had to decide the ques- 
tion as to whether the institution wa-* a Sikh Qur- 
dwara according to the statutory definition to be 
found in the Sikh Gurdwaras Act, 19v5, with which 
definition the Court was not concerned in the pre- 
vious suit: 

Held, that the previous decision did not operate 
as res judicata. Shromani Gurdwara Pradandhak 
Committee v. Nand Kaur Lah, 31 

s. 11— Res judicata— Co-de/cndanf a. 

In a suit for possession by A against B, C and 
D the first Court held that the suit was barred by 
adverse possession against B but decreed the suit 
against C and D. On appeal by C and D, however, 
the entire suit was thrown out on the ground that A 
had no title In a subsequent suit between B and C: 

Held, that the adjudication by the first Court in 
favour of B in the earlier suit did not operate as res 
judicata as against C. Dilawar Husain v Subhan 
Khan Oudh 241 

8. 11 -Res }\idioaia— Litigating under same 

title— Mortgagee suing in two diferent capacities, 
A mortgagee suing in two cases under different 
capacities cannot be said to be litigating under the 
same title and, therefore, does not attract the applica* 
tion of 8. 11. Civil Procedure Code. 

The point of res judicata being a question of law 
may be taken for the first time in appeal where it does 
not necessitate the taking of further evidence. 
Dattatraya Panddrano Gosavi V. Lakshman Mahadbv 
Pahekar Bom. 161 

s. 11— Res judicata— TAc question not before 

Court in previous suit— Effect on subsequent suit. 
Where the question in issue between the parties in 
the subsequent suit was not before the Court and was 
not decided in the previous suit between the parties, 
there is no bar of res judicata in the subsequent suit. 
Shankar Yesu v. H H. Khbm Sawant Bom. 801 
88. 11, 13, Foreign judgment— Non- 
resident foreigner— Validity— Execution in British 
India— Objection for want of jurisdiction — 

Maintainability— Scope of $, Submission, what 
constitutes— Fart payment and asking for time, 
whether operate as submission, res judicata or 
estoppel. 

A decree pronounced in ahsentem by a foreign 
Court, to the jurisdiction of which the defendant 
has iuuo way submitted himself, is by interna- 
tional law an absolute nullity. He is under no 
obligation of any kind to obey it, and it must be 
regarded as a mere nullity by the Courts of every 
nation, except in the country of the forum 
by which it was pronounced. 

Where a decree passed by a Court in n Native 
State against a British subject who did not reside 
in that State, is sought to be ex<»cuted in British 
India, it is open to the defendant to object to its 
execution on tbe ground that the decree, being one 
against an absent foreigner who had not submit- 
ted to the jurisdiction of the Court, is a nullity. 

Section 44, Civil Procedure Code, merely lays 
down the method of procedure for the execution 
of decrees passed by Courts in certain Native States 
as to which there is a Notification by the Governor- 
Ooneral-in-Oouacil. There is nothing in the sectioxi 
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which compela the British Indian Court to execute 
a decree transferred to it by a Native State Court 
even if it is satished that the decree was passed 
without jurisdiction. 

The submission to the jurisdiction must be to 
the foreign Court itself and probably before the 
judgment is pronounced; for if there was no such 
submission, the judgment is a nullity. But 
appearance in the British Court may amount 
to waiver independently of this rule. 

Where such a decree was sought to be executed 
in British India and the moveable properties of the 
debtor were attached and the latter paid a certain 
sum of money and took time: 

Heldf (ii that the mere fact that the amount was 
deposited in part payment of the decree or that 
time was taken tor the payment of the 
balance would not amount to an adjudication 
of the rights of the parties by the Court so as 
to operate as res judicata against the judgment- 
debtor in all subsequent proceedings, even though 
they arise out of a fresh transfer of the execution 
and relate to an entirely different set of properties; 

(ii)f that the judgment- debtor was not estopped as 
the decree-holder had not in any way been prejudiced 
by any representation of the judgment-debtor. 
Shbo Tahal Ram r. Binabk Shukul AIL 3 S3 

S Z^^-Jurisdiction-^Trialof cast by Court not 

having local jurisdiction Interference in appeal. 
WWe a case has been decided by a Court having 
no territorial jurisdiction, its decision will not be 
set aside on that score unless it is shown that a failure 
of justice has resulted from the trial of the case at 
the wrong place. Nihal Chand v. Dal Singh 

Lah. 1 7 

8 24. 5ee Provincial Small Cause Courts 

Act, 1887, s, 3.5 357 

8. 24 --Transfer of case —A pplication for 

transfer— Notice to opposite party, necessity of — 
Court competent to try suit, meaning of. 

It is open to a District Judge to proceed suo 
motu and transfer a case from one Court to another 
(^urt of competent jurisdiction. Hut where he is 
moved for transfer by a party to the suit, he is 
bound to issue notice to the other party and to hear 
him if he desires to be heard. Failure to do so, if 
not without jurisdiction, is at least a material 
irregularity. 

A Court would not be competent to try and 
dispose of a suit if it docs not possess both pecuniary 
and territorial jurisdiction to eutertain it Ham Das 
V Habib Ullah A /I. 384 

^8 34 — Interest subsequent to date of suit— 

Power to award though not claimed in plaint 
Having regard to the terms of s 31, Civil Procedure 
Code, the Court has power to award interest after 
suit whether claimed speciffoally in the plaint or 
not Tulshiram v. Ambarsinoh Harji Horn. 186 

8. 35,Sch.ll, P8ra. 3 (2)— Reference to 

arbitration— Costs incurred prior thereto— Omission 
of arbitrators to award such costs -Courts if can 
award 

Where the question relating to costs incurred in 
the litigation prior to a reference to arbitration was 
also referred to the arbitrators but the arbitrators 
left the question undecided and the Court did not 
remit the award on the ground that it had omitted 
to award costs : 

if eld, that as the Court was precluded from going 
into that matter by virtue of the provisions con- 
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tained in para. 3 of Sch. II, Civil Procedure Code, 
it no longer had any discretion to award costa. 

Held, further, that as soon as the dispute as re* 
gards costs of litigation was referred to arbitration^ 
the Court became functus officio, so far as this matter 
was concerned and could not decide this question. 
Hira V Gaya AIL 78f 

8 39, O. XXI, r. 46 — Attachment of debt — 

Jurisdiction of Court —Conditions— W ant of jurist 
diction— Validity of sale— Procedure— Debit location 
of— I nsurance policy , a ttachment of. 

The invalidity or absence of attachment would 
not invalidate a sale inasmuch as an order of 
attachment is only a prohibitory order issued on the 
judgment-debtor and the public in order to protect 
the decree- holder. 

But if a property cannot be attached being outside 
the jurisdiction of a Court it can neither be sold by 
that Court 

It is not competent in execution of a decree for 
money to atta -h at the instance of the decree- 
holder a debt payable to the judgment-debtor oiitside 
the jurisdiction by a person not resident within the 
jurisdiction of that Court, 

The proper procedure in such cases is to transfer 
the decree for execution to the Court which has 
jurisdiction to attach the debt. 

It makes no difference so far as the consideration 
of the present question is concerned as to where the 
money is payable. 

The location of a debt is where the debtor resides. 
Hvri Das v. National In3URAn:b ' o. Cal . 533 

- Q 47^ 

See Civil Procedurb Code, 1008, s 2 (2) 792 

See Provincial Insolvbncv Act, 1920, s. 20 693 

8. 47, O. XXI, r. 95— Suit by auction^ 

purchaser within twelve years, maintainability of. 
The decree-holder auction-purchaser can bring a 
S lit for recovery of pcssessiou of the property pur- 
chased at the auction sale within twelve years of the 
Bile as provided in Art. 138, Limitation Act. Such 
a suit is not barred by s. 47, Civil Procedure Code. 
Tbiben'i Prasad Singh v, Ramasray Prasad Chaudhdri 

Pat, 49 

8.47, O. XLI, r, Scheme— Creation of 

Board of Control with right to call upon timstees for 
C'dlections— Board's right to execute scheme — 
*DecreeJiolder\ meaning of — Appointment of 
Receiver, propriety of — Order XLI,r. I, scope of. 
Where a scheme framed by the Court for the 
m inagement of a temple constitutes a Board of 
Control and confers upon the Board the right of call- 
ing upon the trustees to remit the collections, the 
Board though created by the scheme itself, may be 
regarded as a decree-holder competent to execute the 
revisions of the scheme . A decree holder need not 
e a party to the decree. It is enough if the decree 
conferd upon him some right enforceable under the 
decree. 

The proviso to 0 XLI, r. 1, Civil Procedure Code, 
refers to a case where the person in possession is 
a third party and the parties to the suit have no 
present right to disturb him. Where the dispute is 
between parties to the suit, if it is just and con- 
venient for the purpose of enforcing or carrying out 
the directions in the decree, a Receiver can j5e ap- 
pointed even where the party in possession is not 
liable to be removed Vythilingah Pandarasannadhi 
V , Thugasa/aswami Mod. 771 
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8S, 47, 144— of property --Dteree^ 

holder selling property of judgment- debtor in his 
possession and under charge of decree— Over-payment 
and satisfaction of decree— Recovery of sum over- 
paid. 

The plaintiff obtained a money decree against the 
defendant. The decree created a charge on certain bales 
of cotton in the possession of the plaintiff and which 
belonged to the defendant. The plaintiff alleged to 
have sold the said bales for Ks. The fiist 

Court found the value of the bales to be Ks. On 
appeal the lower Appellate Court declared the value 
of bales to be Hs, 5,51 1-10*0. The decree was for a sum 
of Rs. 4,413-7-9. The defendant prajed that the 
plaintiff should deduct the decretal amount from the 
value of the bales and claimed to recover the 
balance under s 144, Civil Procedure Code: 

lleld^ that s. 144, Civil Procedure Code, on a liberal 
sonstruction applied to the case. 

Held, farther, thft^ the question of over payment 
like this and satisfaction of a decree is a matter to l.e 
decided in an application in execution f nd not by a 
separate suit. Lakshminarayan v . Lad l ram 

Horn 486 

$8.47, 145, 0 XXXVIII, r 7 -Attachment 

before judgment— Properties delivered to supurdar 
— Suit by defendant against sapurdar /or rent of 
premises —Maintaiyiability. 

Where certain moveable properties belonging to the 
defendant were attached before judgment and they 
were handed over to a sa pur dar und as tliesapardar 
did not remove the goods from the defendant’s 
premises the latter brought a suit against the 
sapardar to recover a certain sum of money byway 
of rent of the premifees aud damages and for a per- 
manent injunction against the sapnrdar restraining 
him from using the premises : 

Held, that inasmuch as the cost, if any, incurred in 
storing the property attached would be a legitimate 
charge on the properties or the proceeds of their sale 
when they were delivered eventually to the party who 
succeeded in the suit, tlio question was one between 
the parties to the suit and the suit was not main- 
tainable under s. 47, Civil Procedure Code. Kundan 
Lal V, SoHAN Lal Lah. 368 

■ S. 47, 151 — Court-sale— Judgmen‘ -debtor 

leasing premises after sale— Power of executing 
Court to issue prohibitory order to judgment- debtor 
and tenant. 

Where, subsequent to a Court-sale but before the 
confirmation of the sale, the judgment-debtor leases 
the premises sold, the Court has inherent power 
under 8 . 151 , Civil Procedure Code, to issue a pro- 
hibitory order to the tenant and the judgment-debtor 
restraining them from paying the rent and receiving 
the rent, respectively. Abddl Ghani v Simla 
Banking A Industrial Co. Ltd., Simla Lati. 4 

S, 60 —‘Cooking vessels', *artisan\ ‘tooV^ 

meanings of— Ougra, whether cooking vessel'- Soap 
maker, whether artisan— Interpretation of s 60, 
Section 60, Civil Procedure Code, ought to receive 
a liberal interpretation The expression “cooking 
vessels’* in th^ said section does not mean only 
vessels in which food is actually cooked but includes 
vessels necesBar;^ for cooking operations, such as, a 
thali and a gagra 

One who practises the art of soap making should 
be considered to be au artisan within the meaning 
of that word in s. 60, cl. (6), and the paraphernalia of 
aucha person for the soap factory should be con- 


sidered as tools of an artisan within the meaning 
of 8. 60 and are, therefore, not liable to attachment 
and sale in execution of a decree. Bindnshari v, 
Banshi Lal. All. 280 

8. 60 (c\ O. XXI, r. 54 — * Agriculturist', 

meaning of— Exemption when available — 

Proclamation of order— Proclamation not by beat of 
drum but only by loud voice, legality of 
There is sufficient compliance with the provisions 
of 0. XXI, r. 54, 0. P. 0 , where owing to resistance 
offered on behalf of the judgment-debtor and 
holding out of threat to use force if the order is 
proclaimed by beat of drum, the process server 
does not make the proclamation by beat of drum 
and proclaims the order in a loud voice at the 
place adjacent to the property in dispute. 

The term ‘agriculturist’ is used iu s. 60 (c), Civil 
Procedure Code, to denote a person making his 
living by tilling the soil, in other words, whose 
sole means of livelihood is gained by cultivating 
land and does not necessarily mean a person who 
works with his bands. It includes a small holder 
of the land who tills the soil but not a large 
landed proprietor even though his sole income is 
derived from land 

The property of the agriculturist to be exempt 
under s. 60 (c- must be shown to have been 
occupied by him as such for purposes of agri- 
culture, that is, in order to enable the owner or 
occupier to cultivate the land. Sukhuaj Kubr v, 
Habnam Singh Oudh 335 

8. 66 construction of — Agreement of sale 

from vendee of benamidar, validity of. 

Section 66, Civil Procedure Code, has to be constru- 
ed strictly and applies to a suit in which the cause of 
action is given by the benami purchase and not to a 
suit which is bdsed on a contract which is separate 
from the transfer.' Allibhai Mahomed v. Lada Alli 
lsAi» Bom. 509 

— —8.66 — Sale in execution-^ Suit to enforce 
agreement to sell against purchaser — Maintainability, 
A suit against a purchaser in Court auction to 
enforce an alleged agreement entered into by him 
before the confirmation of the sale to convey to the 
plaintiff a share in the property purchased is barred 
under s. 66, Civil Procedure C'ode. 

Obiter. — An agreement subsequent to the purchase 
is not affected by the section. Hauan Chandra v. 
Ram Kumar Cal. 538 

8. BO— For any act purporting to be done\ 

meaning of — Act merely contemplated or threatened 
— Notice, necessity of. 

The words ‘in respect of any act purporting to be 
done by such public officer in his official capacity’ in 
8 80, 1'ivil Procedure Code, refer to a past act and 
not to any action merely contemplated or threatened. 

Where the suit was confined to obtaining payment 
of a share in respect of future collections and not 
in respect of the monies, if any, collected in the 
past by the Receiver: 

Held, that 8. SO did not apply, and tlie’suit was 
not bad for want of notice to the Receiver. Krishna- 
swAMi V. Sybd Ahmed Mad. 777 

8 BO— Notice under— Plea of want of notice, 

if can be raised by third party. | 

A third party is not entitled to raise the plea of 
want of notice under s. 80, Civil Procedure Code. 

Rup Lal ii^oARWAL v. Dhansab Coal Co. Pat 445 

8 92— Res judicata* See Civil Procedubb 

Code, s. II 31 
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92— and trUitee$,' meaning of--- 

*Public\ meaning of— Trust not admitted— 
Application of section— Necessary parties in suit 
under section— Suit for removal of trustees t maintain* 
ability of. 

The words *tru8t’ and ^trustees* in s. 92, Civil Proce- 
dure Code, have been used in their ordinary sense 
and not in any technical sense as used in English Law 
6r in the technical sense in which the word wakf is 
used in Muhammadan Law. Section 92 contemplates 
that there is a property burdened with obligations 
for purposes of a charitable or religious nature It 
will apply in all cases whether wakf or not where 
there IS a clear indication that there is an obligation 
annexed to the property in favour of religious or 
charitable objects of a public nature. 

The word ‘public’ in s. 92, Civil Procedure Code, 
means a section of the public and it is beyond dis- 
pute that provisions of maintenance of khankah 
and for distribution of alma and charities etc. are 
objects of a public nature within the meaning of the 
section. 

In a suit under s 92, Civil Procedure Code, only 
the trustee is a necessary party. 

Section 92, Civil Procedure Code, applies even 
when the trust is not admitted and the very existence 
of the trust is in dispute. 

Where there is a breach of trust a suit for declara- 
tion that there is a trust and for the preparation of 
a scheme or removal of the trustees is maintainable 
only under a. 92, Civil Procedure Code. Shah 
Muhammad nAsiSAOHiR Pat 417 

- $8. 92, 93Suit under s, 92 with sanction 

of Legal Remembrancer— Sanction of Local 
Oovernment not obtained— Maintainability of suit— 
Scope of «. 93 

Section 93, Civil Procedure Code, provides for two 
distinct matters, the appointment of an officer to 
exercise the powers conferred by ss. 9l and 92 on the 
Advocate-General, and the ‘previous sanction’ of the 
Local Government to the exercise of such powers. In 
each case both the appointment and the previous 
sanction of the Local Governnient to the exercise of 
the powers are necessary before the provisions of 
s. 93 can be utilised. 

A suit under s. 92 brought with the consent of the 
Legal Remembrancer but without the previous sanc- 
tion of the Local Government as required by s.93,i8 
not maintainable. Prbm Nakain v Ram Charan 

P. C. 461 

8, 100. See Contract Act, 1872, s. 251 2 60 

$ \00— Finding of ^defauU\ whether finding 

of fact— Post Office Act {VI of 1898)^ s 6—Default\ 
meaning of, 

A finding of negligence or a Ending that there 
was or was not default is not necessarily in all cases 
a finding of fact, if the finding has not been ap- 
proached from the proper legal standpoint. 

The word ‘default’ is used in s. 6, Post Office Act,, 
in the sense of failure in duty, care, etc., as the cause 
of some untoward event. 

Where an insured cover containing promissory 
notes was lost and in a suit against the Post Master 
the only fact proved against him was that in the list 
of insured articles sent to the sorter in the ordinary 
course of his duties he did not mention the missing 
article and the District Judge found that the defend- 
ant was not guilty of default; , 

Held, the finding of the District Judge was one of 
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fact. Firm Rikhai Lal-Bindeshri Prasad v, Banarsi 
Singh All 569 

8 . “too— Finding of fact— Interference- 

Question, as to whether presumption is rebutted, whe* 
miestion of law. 

The question whether a presumption is rebutted or 
not is a question of fact to be determined accoroing 
to the circumstances of each case. 

It is open to the lower Court to appreciate the 
evidence in the best manner according to its 
discretion, and where evidence has been properly 
admitted on both sides, even if its conclusion on a 
question of fact is erroneous, it cannot be interfered 
with in second appeal. Gurusami Thevan v Gaka- 
PATHi OHBTri Mad, 783 

8 ^00— Finding of fact— Usage, 

Where there is evidence legally sufficient to support 
a finding as to the existence of an usage, the High Court 
cannot set aside that finding on the ground that the 
quantum of evidence is meagre and scanty. But 
whore the usage has not been pleaded with precision 
and the evidence adduced is vague and inconsistent 
a finding may be over-set by the High Court on the 
ground that it was not justified by the pleadings 
and was not supported by evidence of a relevant 
character. Sita Prasad v, Par.iit Singh All 158 

- - 8 . 100— Question whether the conduct of a 

party was bona Me— Whether question of fact— 
Second appeal— Interference, 

Though the question whether the conduct of a per- 
son was bona fide is usually one of fact, the High 
Court can interfere in second appeal if there is no evi- 
dence to support the finding. Ghasi v. Makga 

Lah 710 

——S, 'too— Second appeal— Concurrent findings 
that transfers not fictitious— ‘Interference, 

Concurrent findings of fact by the Courts below 
that certain transfers are not colourable and fictitious, 
are not open to challenge in second appeal. Uma 
Shankar Singh v, Sukhraj Kunwar Oudh 247 

— 8 . 100— Second appeal— Effect of construe* 

tion of words in document— Question as to— 
Question of fact. 

The question as to the effect of the construction of 
the words in a document which is neither a docu- 
ment of title norths foundation of the plaintiff’s 
claim is one of fact and not of law Hari 
Kishan V. Firm Shankar DAS-Suin Lal Lah. 727 

8 too— Second appeal— Limitation, question 

of, not raised in lower Appellate Court, effect of, 
A point of limitation may be ro*opened in second 
appeal even if it was not urged in the lower Ap- 
pellate Court where the facts on which it rests are 
not in dispute. Ram Oharrittbr Misir v, Suraj Teli 

All 71 

— - 88 104 (h), 151— Order directing arrest or 

detention in civil prison— Appeal— Order for 
production of lady for medical examination — 
Non-compliance — Arrest, legality of— Inherent 
powers of Court— Medical examination without 
consent— Assault. 

Under 8. 101(h), Civil Procedure Code, an appeal 
lies from an order directing the arrest or detention in 
the civil prison of any person otherwise than in ex- 
ecution of a decree. « 

An internal medical examination of a lady, if not 
voluntarily submitted to by her, wotUd amount to 
assault and battery. 

A Subordinate Judge directed defendants Nos. 1 to 
3 to produce defendant No. 4 in Court for interm^ 
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medical examination without ascertaining whether 
defendant No 4 who was a pardanashin lady was 
willing to submit to such examination, and, on their 
failure to do so, directed the arrest of all the defen- 
dants and got them produced in Court under the 
supposed inherent powers of the Court and not pro- 
fessing to act on the assumption that they were in 
contempt : 

Held, that the order was entirely ultra vires and 
illegal. Padabath Tbwari v. Dulhin Tapesha Kukri 

AIL 367 

— — — S. 109— Letters Patent (Bombay High 
Courtjf cL S9— Privy Council leave to appeal to-- 
High Court decree in pursuance of directions from 
Privy Council— Application for leave of appeal, 
whether competent. 

Where the Hi^h Court in pursuance of the directions 
given by the Privy Council takes account between the 
parties and passes a decree on the basis of those 
accounts, an application for leave to appeal against 
such decree is not competent either under s. 109, 
Civil Procedure Code, or cl. 39 of the Letters Patent 
of the Bombay High Court as the decree cannot be 
said to have been passed on appeal to the High Court, 
Clause 39 of the Letters Patent iirst refers to a 
final judgment, decree or order made on appeal i. e. 
made on appeal on the Original Side or under the 
Civil Procedure Code, or appeals from the mofussil 
and the latter part of cl. 39 refers to a final judg- 
ment, decree or order of the High Court in the^ exer- 
cise of its original jurisdiction made by individual 
Judges of the High Court or by a Division Bench 
from which an appeal does not lie to the High Court 
under cl. 15 of the Letters Patent. Bai Manqu v. 
Bhaeatkhand Cotton Mills Bom. 183 

8. 115. See Arbitration 29^ 

8 , 115— Order setting aside award— Revision 

— Case decided*. 

An order setting aside an arbitration award is not a 
case decided within the meaning of s. 115, Civil Pro- 
cedure Code, and, therefore no revision lies from such 
an order. Risal Sinoh v. Faqira Singh All. 568 

^8. 1 1 5— Revision— Error of law —Remand 

The fact that a decision is incorrect is no ground 
for revision under s. 115, Civil Procedure Code, 
where no question of jurisdiction is involved Gag- 
DAMBA Prasad v. Ram Dularay Oudh 251 

8.115,0 XXIII, r. ^ — Order allowing plaintiff 

to withdraw suit — Revision, competency of. 

Where a plaintiff is allowed to withdraw the suit 
with liberty to bring a fresh one, if the Court has 
given a considered decision that there is a formal 
defect in the plaint and that if the plaintiff is not 
ermitted to withdraw the suit with permission to 
ring a new suit he will be denied justice, the order 
allowing withdrawal cannot be challenged in revision, 
under s. 115, Civil Procedure Code. Isuab Das v. 
Ata Ram Lah. 1 

8.144. See Civil Prockdueb Codb, 1908, 

8.47 4 8 6 

«* — ■■■ — S.^^S —Surety's liability for costs, nature of 
— Extension of liability to decree of Appellate 
Court — Permission to withdraw security, effect of. 

A suit dismissed on default was restored on j^he 
condition of tha plaintiff furnishing security for 
jRs. 1,000 for costs of the suit. The surety deposit- 
ed Rs. 1,000 as security. The suit being decreed 
the security was withdrawn. On appeal the suit was 
dismissed and the defendant applied to the trial Court 
for ^fx order directing the surety to bring into 
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Court his costs of the suit. The surety resisted the 
application on three grounds, namely (1) that he 
had undertaken no personal liability, (2) that his 
liability came to an end with the decree of the 
first Court and did not extend to the decree pas- 
sed in appeal and (3) that the order permitting him 
to withdraw the money operated as res judicata: 

Held, thai the surety was personally liable and 
the bare fact that he deposited Rs. 1,000 did not 
exclude his personal liability. 

Held, further, that liability of the surety did 
not cease with the decree of the trial Court but 
extended to decree passed in appeal. 

Held, also, that the order permitting withdrawal of 
the money did not operate as res judicata. Karuppan 
CUBTTIAR V. SUBBAMANIAM ChBTTIAB Mcd. 3l8 

8 151. 

See Civil Procedure Code, 1908, s. i7 4 

See Civil Procbdurb Code, 1908,8. 101 (h) 367 

s. 151— Inherent powers oj Court— Striking 

off defence on failure to pay batta. 

In a suit the plaintiff applied for the appointment 
of a Receiver in respect of some standing crops. 
The Court however directed one of the defendants 
to furnish security of Rs. 109 and take away the 
crops. He furnished a security bond and the Court 
ordered the testing of the sufficiency of the bond 
by issuing a warrant to an amtn to investigate the 
matter For this issue of process batta had to be 
paid by the defendant which he did not. Court 
then ordered him to pay cash into Court anti warned 
him that incase of default his defence would be 
struck off. The defendant failed to comply with 
this order with the result that the Court struck off 
his defence : 

Held, that though there was no provision in the 
Code of Civil Procedure for striking off the defence 
under the circumstances mentioned above, it was 
competent to the Court to do so under its inherent 
powers under 8. 151, Civil Procedure Code. Dasarx 
Venkatacharyulu V. Manchala Yesobb Mad, 42 

8, 151— Inherent powers, when to he exercised. 

A court cannot make use of the special use of the 
provisions of s 151, Civil Procedure Code, where the 
applicant has his remedy provided elsewhere in the 
Code and has neglected to avail himself of it or has 
not complied with the conditions laid down by the 
Code. Satia Nand V. Jhanoi Ram Lah. 735 (b) 

8. 151, O. IX, r. 13, 0. XXI, r. 90-Applica. 

tion to set aside sale— Dismissal for default- 
inherent power to restore— 0. IX, whether applies. 
Order IX, Civil Procedure Code, is not applicable 
to the dismissal of an application under O. r. 90, 
but there is an inherent jurisdiction in the Court to 
restore such an application if good cause is made out. 
Firm Dwarka Das-Babu Ram v. Vaish Flour Mill 

All. 283 

—8. 151, O. XLI, r. 5 — Appeal from pre^ 

liminary dectee— Power to stay execution of final 
decree— Inherent powers of Court. 

The Appellate Court has ample power under s. 151. 
Civil Procedure Code, to order stay of execution of 
a final decree in a mortgage suit during the pendency 
of an appeal from the preliminary decree. Janki Dass 
v. Sheo Prasad All. 75 

———88. 151, 152, 0. XX, r, 3— Judgment- 
Absence of clerical error or omission— Alteration 
without review— Legality— Inherent powers. 

When there is no clerical or arithmetical mistake 08 
any error arising from any accidental slip or omiesiooi 
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a judgment cannot be altered or added to, except by 
way of reriew. Section 151, Civil Procedure Code, 
cannot override the distinct provision of 0. 
r. 3. Sborbtart Ohhoti Bazab Bank v. Baqridi 

Oudh 253 

—• 8. 1S2-- 5uit for sale on mortgage-- Pre-^ 
Uminary decree-^W rang survey number entered in 
mortgage-deed, plaint and decree— Mistake common 
to both parties— Suit for rectification of decree — 
Maintainability of— Proper procedure— Specific 
Relief Act (I of 1877), 8,31. 

A preliminary decree was passed in a suit for sale 
on a mortgage. Subsequently the mortgagee found 
out that by a mistake a wrong survey number Imd 
been entered in the mortgage deed and thf* mistake 
was repeated in the plaint as also in the preliminary 
decree. The mortgagee sued for rectification of the 
deed of mortgage and also of the plaint and the 
preliminary decree in respect of the mistaken survey 
number It appeared that as a matter of fact there 
had been a common mistake on the point by both 
parties : 

Held, (i) that to attack by a ‘Jnd suit the decree 
in a previous suit between the same parties would 
offend against the principle of res judicata winch 
admits of exception only in cases where the previous 
decree was a compromise decree or a decree obtained 
by fraud of the other party and that consequently 
rectification of the mortgage decree could not be 
granted. 

(ii) that in proper cases the Court could grant recti* 
fioation of a mortgage-deed which has ripened into 
a decree and that the limits after which rectification 
of an instrument should not be made are (a) the 
limit stated in a 31, Specific Relief Act, when 3rd 
parties have acquired rights in good faith and for 
value and (6) where a decree has been obtained on an 
unreotified instrument and that decree has been exe- 
cuted and money or property concerned has been 
recovered. 

(ni) that after getting their mortgage-deed rectified 
and then amending their plaint the decree-holder 
then could apply for review or amendment of the 
preliminary decree under a, 152, Civil Procedure Code. 

Per Ananthakrishna Ayyar, J.— The circumstance 
that a decree has been passed on a mortgage is not 
by itself a legal bar to such rectification being granted 
when otherwise a case for rectification is made out. 
Upadbasta Latchayya V. Gudaparti Srbtuamma 

Mad. 850 

— O. I, r. 3— Misjoinder of causes of action- 
Contract of sale by one partner -Dissolution of 
partnership Suit for specific performance against 
vendee and for indemnity against contracting 
partner. 

The plaintiffs and defendant No. 2 were partners 
In a firm of which the latter was the manag- 
ing partner. He agreed on behalf of the firm to 
sell certain land belonging to the firm to defendant 
No. 1 and entered the transaction in the books of the 
firm as being a oontract to sell the land for Rs. 9,000, 
The actual agreement for sale was for Rs. 5,000. 
Subsequently the partnership dissolved and the terms 
of dissolution were embodied in a deed and the effect 
of dissolution was that the plaintiffs took over the 
whole of the partnership assets, the accounts were 
to be taken as correct, and if it was found that any 
entry was wrong, the partner in default was to 
fnake good the loss to the plaintiffs. The plaintiffs 
jfued for speoifle performance of tbe agreement 


Civil Procedure Code— contd. 

of sale, stating in the plaint that if the sale prici 
was Rs 9.0' 0 the defendant jNo 1 was bound to paj 
lis O.OiO and purchase the land. If on the othei 
hand the price fixed was Rs 5,0C0 then they claim 
ed against defendant No. 1 specific performance or 
that basis and as against defendant No. 2 the balance 
of Rs. 4.000 under the contract of indemnity contained 
in the deed of dissolution. The Sub-Judge dismiss- 
ed the suit on ground of misjoinder of causes o1 
action: 

Held, that there was no misjoinder of causes oi 
action as there was a common question of fact, nan ely, 
what were the terms of the contract of sale 
Order I, r. 3, Civil Proceduio Code, applies to 
joiuderof ciiises of action as well as to joinder oi 
pait:cs Hi!au\ AN CuKuui v. Balku Babaj[ Bom. ^97 

O I, r S - Representative suit— Defect in 

frame of suit— Omission to raise objection — 
Objection in appeal, competency of. 

Where in a representative suit the question whe- 
ther the plaintiff wa^ entitled to institute the 
suit becauso ho had not obtained the permission of 
the Court was not raised and the suit was allowed 
to proceed: 

Held, th it the fram.} of the suit conld not be 
(»bjoctcd to in appeal and that, in any casi, the 
defect was cured by s. 99, Civil Rroceduro Code. 
Dii.avvar Husain v Scuiian Khan Oudh 241 

0. I, r 3 — Suit against representative defen- 
dants, when competent -Debt incuired by managers 
of community —Suit against managirs— Permission 
for defendants to he sued as representatives 
As a general rule a suit against representative 
defendants cannot bo brought upon a debt, as it 
is iiDt possible to proceed against the common prop- 
erty unless all those win possess an interest in the 
property are actually made parties to the suit. But 
this rule does not apply to a case in which mana- 
gers or trustees or some other persons whom the 
plaintiff alleges have power to bind the property of 
the association or community are before the Court. 
Thus, where a promissory-note is executed by five 
persons and the holder of the note sues them alleg- 
ing that they are managers appointed by their 
community with powers of borrowing and dealing 
with common property and that the common prop- 
erty is bound by the debt, an order under O I, r. 
8 permitting the defendants to be sued as represen- 
tative of the community is competent. Andiappan 
Ambalam V SoBBAYYA Ambalam Mad. 315 

O ID, r. A-— Pleader — Authority to refer — 

Document in writing, necessity of- *Act\ meaning 
of — Referring pending suit to arbitration amounts 
to 'acting' and not mo ely 'pleading\ 

Under O. Ill, r. 4 (1) of the Civil Procedure Code, 
as amended in 1926 a 1 leader cannot act for any 
person unless he has been authorised for the purpose 
by a document in writing 

Where a vakalatnama authorised the Pleader to 
refer the dispute to arbitration and also gave author- 
ity to the Pleader to engage another Pleader who 
would have authority to exercise all the powers 
which bad been given to the former and a Pleader 
who had been engaged by the original Pleader 
applied to the court for referring the dispute to 
arbitrators and the court accordingly referred the 
ease: 

Held, that the reference was illegal inasmuch as 
the Pleader who had signed the application for 
refereaoe was not appointed in writing as require^ 
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by 0. Ill, r. 4, Civil Procedure Code. Amir Shah v. 
Abdul Aziz Lak. 7^Z 

———0. V, r. ^JSv^stituted service-^ Duty to 
allow sufficient time to appear 
Even in the case of substituted service duly 
effected under O. V, r. 17, Civil Procedure Code, 
sufficient time must be allowed from the date of 
the affixation of the process on the door of the 
defendant a house and the date of the hearing of the 
case. One day is obviously inadequate in the 
absence of speacial circumstances. Ganga Pam v. 
Official Heckivbb Uklui Lah. 258 

0. V, r. 20— ^ Duly served' meaning of— 

Substituted service, defendant's right to challenge 
propriety of — Limitation— Limitation Act {IX of 
1908), Sch 1, Art m 

The rule that substituted service is to be taken to 
be as effectual as personal service only means that the 
court hearing the case may proceed with the suit 
as if the summons had been personally served on 
the defendant. Therefore, when an order for substi- 
tuted service is made by a court on the representa- 
tion of plaintiff, it is open to the defendant when 
he makes an application for setting aside ex parte 
decree to challenge the propriety of the order and 
to show thit the method employed was not calculated 
to effect the purpose, namely of informing the defend- 
ant of the institution of the suit. If the court having 
regard to all the circumsiances of the case comes to 
the conclusion that theie was no due service, limitation 
would be computed from the date of applicant’s know- 
ledge of the decree. Kam Bharose v Ganga Binqh 

All 609 

0. VI, r. 17. See Civil PueCKDruE Code, 

1908,8.100 710 

O. IX, r 13. See Civil Procedure Code, 

1908, a J51 283 

• 0. XIII, rr. 1, 2. See Evidence 290 

O. XX, r 3. 6’ce Civil Procedure Code, 

1908, s. 151 253 

* O. XX, r. 4 Judgment of Court of Small 

Causes— Contents 

Under 0. XX, r. 4, Civil Procedure Code, a Judge 
in a small cause suit may reduce his remarks to a 
minimum and they need not contain more than the 
oints for determination and the decision thereon 
ut this minimum must be intelligible, and must 
enable the High Court in revision to satisfy itself 
that the decree or order was according to law with- 
out the necessity of perusing the whole record. Badlu 


V. Pam Das Oudh 701 

0. XXI. See Provincial Insolyenov Act, 

1920, 8. 68 2 67 

— 0. XXI, r. 2, applicability of. See Civil 

Peocbdurb Code, 1908, O. XXXIV, re. 4, 5 732 

— — O. XXI, r. 16. See Civil Procedure Codb, 
1908,8.39 5 3 3 

O. XXI, r. 54. See Civil Procedure Code, 

1908, 8. 60(c) 335 

O. XXI, r, 66. See I imitation Act, 1908, 

s. 19 624 


-O. XXI, r. 66 (2) (e)— Proclamation of sale 

— Duty of Court to ascertain value and state it. 

If the Court does not consider that the value ol 
the property shouli be mentioned in the proclamation, 
onacoount of the peculiar nature of the property, it 
may not do it. But if on the other hand it considers 
that the value is a material piece of information for an 
intending purchaser it should be put ''as fairly and 
pocurately as possible." Bxcept in exertional oases 
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where it is not possible to ascertain the value or where 
it may be found that in the circumstances of the case 
the value need not be ascertained, the Court is bound 
to put a fair and accurato value in the proclamation. 
The enquiry by Court should be a summary one and 
need not be elaborate. 

Where the decree-holder stated that the value of 
the property (3 bighas of land with a bungalow; was 
Kb. 2, OUO and the judgment-debtor stated it was worth 
Rs. 40,000: 

Held, that the case was one in which the Court should 
hold au enquiry and state its own valuation. 
Pashupati Nath v. Bank of Hehar Cal. 468 

O. XXI, r. 66 {2) {e)Sale proclamation— 

Matters to be stated— Pending litigation* 

The fact that the property to be sold is the 
subject-matter of a pending litigation is a thing 
material for a purcfiaser to know and can, there- 
fore, be meutioued in the proclamation for sale. 
Venkatakaghavamma V. Byrisetty Sjngarayya Setiy 

Mad* 47 

O. XXI, r. 89— Court sale— Adjustment out 

of Court - Application to set aside sale without 
depositing h per cent, for auction-purchaser— 
Maintainability — Pouer to set aside sale. 

Where after a court sale has been held thedecrce- 
holder and the judgment-debtor made an application 
under O. XXI, r. 8.<, Civil Procedure Code, for setting 
aside the sale without depositing 5 per cent, of the 
purchase-money for payment to the auction- purchaser 
the court has no power to refuse to conhrm tne sale 
either under that rule or under the inherent powers 
of the court. Satia Nand v. Jhanqi Kam 

Lah. 735 (5) 

0. XXI, r. B9— Deposit under protest — 

Validity — Attachment by decree-holder's creditor^ 
effect of. 

When a deposit is made under 0. XXI, r. 89, Civil 
Procedure Code, it must be made, in the ordinary 
way, for payment to the decree-holder voluntarily 
and unconditionally. 

Where a judgment-debtor in depositing the 
amount under 0. XXI, r. 89 stated that the amount 
calculated by the Court Officer was in excess of the 
real amount due and besides this, execution costs 
and interest were also claimed in excess and prayed 
that permission should not be granted to the decree- 
holder to withdraw pending the hearing of ihe objec- 
tions : 

Held, that the deposit was bad 
Where in such a case the deposit has been attached 
by a creditor of the decree-holder and has been 
ordered to be paid to him, the effect of this fact 
must be considered. Nubjahan Khatun v, Asia 
Khatuk Cal. 478 

" > ' O. XXI, r. 90. See Civil Procedure Code, 
1908,8.157 283 

— — O. XXIII, r. 1. See Civil Procedure Code, 
1908,8. 115 1 

O. XXIII, r. 1 (2)— Application to yiiihdrav) 

from suit with liberty to bring fresh suit— Allowing 
application without giving leave for fresh suit— 
Legal tty — Proper procedure. 

An application under 0. XXIII, r. I (2), Civil 
Procedure Code, for permission to withdraw from 
the suit with liberty to institute a fresh suit on 
the same subject-matter must be treated as an 
indivisible whole, and if the applicant is not 
allowed liberty to institute a fresh suit, his pending 
suit should not be dismissedi but the application 
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should be refused altogether and the suit should be 
retained on the Hie. MARUDAOUALi. v. Ouinna Mutiiu 

Mad. 316 

, ., „ 0 XXXII, r 1. See Civil Prccbduhb Codb 

190?, 8.100 710 

~0 XXXII, r. 1,0. VI, r. ly—iSuif by major a 
minor ^Application for amendment-^ Amendment 
when to be allowed 

Where a suit is instituted by a next friend for a 
person described as a minor who is really a major 
and an application is subsequently made for per- 
mitting the real plaintiff to continue the suit as a 
Iftsjor what the Court has to see is whether at the 
uile the wrong recital was entered in the plaint 
^se responsible for it were acting bona fide or not, 
^hat is to Bay,whether they themselves were mistaken 
tnd if there was no mistake and at best gross care- 
essntss permission should not be granted. 
Suiisiv. Manoa LaL 710 

■■0. XXXII, r,3--Agra Tenancy Act (111 of 

1926)t 8. 8l--Proceeding9 in Revenue Court against 
minor-^Appointment of auardian, necessity of--- 
Omission to appoint--V alidity of proceedings. 
Order XXXII, r, 3, Civil Procedure Code, applies 
to proceedings in Pevenue Courts and it is incum- 
bent upon a party taking proceedings against a 
minor unders. 81, Agra Tenancy Act, to formally make 
an application for appointment of a guardian for the 
minor* But failure to do so is only an Irregularity, 
and the minor who is not properly represented can- 
not have the decree or order set aside unless he shows 
that he was really prejudiced by that decree or order, 
MaDHO SlNOH V. KESUiB Dbo All 375 

XXXII, rr. 3, 11 — Guardian— Nepfect to 

protect minor's interests— Removal— Duty of Court 
—Right to retire— Interest adverse to minor\ 
meaning of, 

A guardian appointed by the Court has no absolute 
right to remove himself from the litigation and force 
the hands of the Court at his own sweet will 
But if the interests of a minor are in the hands 
of a person who has neglected to protect those in- 
terests it is the duty of the Court to remove him 
from the guardianship, if he had already been ap- 
pointed, or to decline to appoint him guardian, if 
there was no formal order for his appointment. 

Claiming an interest adverse to that of the minor’* 
does not mean that the minor and guardian were 
fighting or were actually on inimical terms. The 
expression is an expression of law, and it means 
that the interest of the minor cannot be safe in the 
hands of the guardian. Kam Kishani;. Kaduey Lal 

All 562 

. — 0. XXXII, r. 7. See Mutation 254 

— 0 .XXXII, r. 1—Uinor— Compromise without 

sanction — V alidity . 

Where a case in which a minor party is interested is 
compromised without the sanction of the Court the 
decree is a nullity so far us the minor is concerned, 
Mudakath Matha V. Chalora Illitu Mad. 350 

—0. XXXIV, r. 1. See Transfer op Property 

Aor,1882,8.91(/) 840 

— 0^ XXXIV, r. 1— Morfpaflfe suit— Parties - 

Persons claiming paramount title, 

A person who sets up a title paramount to that of 
the mortgagor and mortgagee should not be joined 
as a party to a suit to enforce the mortgage as he is 
neither interested in the tnortgage-security nor in the 
right of redemption. Messrs. Bru 1>al & Sons v, 
J^UNJAB and ^sbmib Bank, Lto., BaYalpinpi 
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— — O. XXXIV, rr. 4, B— Mortgage suit— Adjust 

ment after peliminary decree — Power to pass finai 
decree— Proceedings for decree absolute^ whether 
execution proceedings— 0, XXI, r ^2, applicability of, 
Proceedings to get a decree absolute for sale are 
not proceedings by way of execution of the prelimi- 
nary decree but are proceedings in the suit to obtain 
a final decree for sale which is the only decree cap- 
able of execution. Order II, r 2, Civil Procedure 
Code which provides for certifying a payment made 
out of Court is not, therefore, applicable to proceed- 
ings for a final decree and if money is not paid in the 
manner directed by the preliminary decree the Court 
is bound to pass a final decree for sale, notwithstand- 
ing an adjustment out of Court Durga Devi v. 
NandLal LaA. 732 

O. XXXIV, r. 6— Application for personal 

decree— Sale, whether condition precedent 
Where a decree for sale becomes inoperative on the 
mortgagor being declared not to have been the owner 
of the mortgage property, O. XXXIV, r. 6, Civil Pro- 
cedure Code, can have no application. Zia-uddin 
Ahmad Khan V AkbabAli All B29 

O. XXXVIII, r. 7. See Civil Procedure 

Code, 1908, ss 47, 145 268 

O.XXXVill, rr. 7, S— Garnishee proceedings 

— Attachment of debt— Investigation into its 

existence— Procedure. 

When a Court has attached a debt either before 
judgment or in execution of a decree it is not open 
to the Court to determine whether the debt is ac- 
tually due or not. After attachment only two courses 
are open to it, either to sell the debt or to appoint 
a Receiver for its realisation. Alwar Aiyangar v, 
SubramaniaDikshathar Mad. 337 (a) 

0. XXXIX, rr. 1, 2. See Injunction 346 (b) 

0. XLI, r. 1. See Civil Procedure Code, 

1908,8 47 771 

O. XLI, r 2 — I^ew point in appeal 

It will bo unfair to allow the appellants in a case 
to spring a surprise on the opponent by allowing them 
to raise a contention not raised either in the lower 
Court or in the grounds of appeal. Oibdhari Lal v. 
Jugal Kishorb La A. 733 

O XLI, r. 5. See Civil Procedure Code, 

190^8.151 75 

— 0, XLI, r, 5— Mortgage suit— Appeal against 

preliminary decree— Stay of proceedings in lower 
Court. 

Where an appeal has been preferred against a 
preliminary decree in a mortgage suit, the Appellate 
Court has power to stay further proceedings in the 
lower court and it is a general rule to do so where 
no loss would bo caused to the decree-holder by the 
stay of proceedings. Divvan Chand v. Nanak Chand 

LaA, 729 (a) 

——0 XLI, r. 10 (2)— Appeal — Security for costa 
— Failure to give security — Dismissal— Power to 
restore — Limitation— Limitation Act (IX of 1908) ^ 
Sch I, Art. 163f applicability of —Insolvency ^ 
whether extends time. 

Order XLI, r, 10(2), Civil Procedure Code, is 
of a mandatory character and if security is not 
furnished witnin the time allowed the Court is 
bound to reject the appeal. t 

An application for restoration of an appeal dis^ 
missed under 0 XLI, r. 10(2} is governed by Art, 
168 of the Limitation Act. 

Insolvency is nut a disability under tho Limi- 
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whom an ex parte order is passed is not a suffi- 
cient ground for extending the time for making 
an application to set aside the order. G. 8 ibob 
Mtthili Am^l _ _ Afad. 4S 

! 'O. XLI, rr. 11, 31 —Appeal— Summary die- 

missal—Judgmentt contents of — Compliance with 
r.Sl, necessity of. 

delivered on hearinR an appeal 
un^r O, XLI, r. 11 of the Civil Procjedure Code, by 
^ subordinate to the High Court, compliance 

pfoytsion of r. 3l, O XLI, is necessary. 

The question whether in a particular case there has 
been a subs^ntial compliance with the provisions of 
r. 31 IS a different one depending on the nature of the 
jadgment delivered in each case. A non-compliance 
With the strict provisions of this rule may not vitiate 
the judgment and make it wholly void, and the 
irregularity may be ignored if there has been a sub- 
^antial compliance with it and the second Appellate 
Court 18 in a position to ascertain the findings of the 
lower Appellate Court, Duroa Thathera o, Narain 
Thatiibra _ All. 274 F. B. 

XLI, r, 23 — Direction that party should pay 
costs within certain period after receipt of order 
hy trial Court-^-^Trial Court t whether bound to give 
notice to party. 

Where a case is remanded with a direction for 
re-trial on condition that the plaintiff pays the costs of 
the previous suit within a certain number of days of 
the receipt of the order of remand by the trial Court, 
the trial Court is not bound to serve the plaintiff with 
notice of the receipt of the record by it. It is the duty 
of the plaintiff to take necessary steps to find out 
when the record was received by the trial Court. 
Jaodamba Prasad v. Ram Ddlaray Owd/i 251 

^ 0. XLI, r, 23, 0. XLlll, r, 1 — Suit not disposed 

of. on preliminary issue — Remand hy Appellate 
Courts legality of --Appeal from order of remand^ 
competency of-r Remand under inherent power — 
rower to order refund of court- fee 
No order of remand can be made under 0. XLI, 
r. 23, Civil Procedure Code, unless the trial Court 
has disposed of the whole suit upon a preliminary 
point ; and if an order of remand is not one passed 
under O. XLI, r. 23, Civil Procedure Code, it is not 
appealable. 

_ A Court remanding a case under s. 151, Civil 
i rocedure Code, is competent to order a refund of 
wurt-fee paid on the memorandum of appeal. 
CiAiNDo V. Radha Mohan Lah. 559 

XLI, r. ^7— Additional evidence in appeal 
^Refusal to admit — Second appeal, competency of. 
Where a lower Appellate Court refuses to admit a 
certain material document as additional evidence in 
an appeal under O. XLI, r. 27, Civil Procedure 
Code, the High Court cannot interfere in second 
appeal. Buta Singh v. Balwant Singh Lah. 788 

^ O. XLI, r. 27 — Appeal^ additional evidence— 

Remand. 

Where a^ party had a free hand in summoning of 
witnesses in the Court of first instance, the case can- 
not be remanded in appeal for giving him a further 
opportunity to produce evidence simply because his 
Counsel in appeal considers the evidence of certaip 
witnesses to be essential. Nihal Cuand v. Dal 

Lah. 17 

~~~p.XLI, r 31. See Civil Procedure Code, 
19J8, O XLI1I,r XI 274 

Civil Procedure Code, 
1908, O.XLI, a 23 559 

133-68 
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-O. XLV, r. 7 (1)— Time for giving sdeuriiy, 


extension of— Power 0 ^ High Court, 

The Chief Court has no jurisdiction to extend the 
time fixed for giving security under cl. (b) of sub-r. 
(1) of r. 7, 0. XLV, Civil Procedure Code. 
Hukum Oiiand V Radha Kissbn Moti Lal Oudh 336 

Sch II, para. 3 (2j. See Civil Procedure 

Code, 1908, 8. 35 7 8 9 

para. 15 (1^ (c), para 16 (2)— 

Decree in terms of award— Objection as to validity 
of reference —Appeal^ competency of— Intention of 
Legislature. 

No appeal is competent against a decree which 
is in accordance with an award even when the vali* 
dity of the reference itself is impugned. 

The intention of the Legislature is to give finality 
to the decision of the trial Court on all objections 
to the award, and to restrict the appeal to the 
solitary case in which the decree is at variance, or 
not in accordance with the award, and, even, then to 
confine its scope to that part of the decree which 
differs from the award. Firm Rala Ram-Walaiti Ram 
V. Firm Bansi Lal-Jaqgan Nath Lah. 11 

Commission, agent. See Limitaiiok Act, 1908, 
Scii. I, Art 65 481 

— Application for commission at late Stage- 
Discretion of Court. 

When a party elects to go to trial without the 
evidence of a particular witness who at the time was 
ill, the Court will be justified iu ref using to issue a 
commission for examining him when the application 
for that purpose is made at the end of the trial. 
pRAMATHA ChANDRA KaR V , BhAQWAN DaS-MADAN LaL 

Cal. 529 

for examination of witnesses— Unnecessary 

protraction^ an abuse to be checked. 

Unnecessary pi*otraction of examination of wit- 
nesses on commission which enormously increases 
the costs of litigation without any corresponding 
benefit to the parties should be checked and it is 
within the powers of the High Courts to direct an 
enquiry with a view to disciplinary action in 
fiagrant cases which come under their notice at the 
hearing of appeals. Rajkumar Sen Ciiowdhury v. 
Ram Sundar Shah a P. C 102 

Companies Act (Vll of 1913), s. 4 (2). 5ee 
Trade union 84 

—8. 152— Arbitration Act (IX of 1890), ss. 2, 3 
—Arbitration between Companies— Applicability of 
Arbitration Act, 

Section 152, Companies Act, is not restricted by 
8. 2 of the Arbitration Act, which limits the appli- 
cation of the latter Act to eases where the subject- 
matter could be the subject of a suit in a Presidency 
Town. 

Arbitrations between companies in Bihar and 
Orissa under s. 152, Companies Act, are, therefore, 
governed by the Arbitration Act and not by Sch., II, of 
the Civil Procedure Code. Ruplal Aoarwala v, 
Dh ANSAR Coal Co. Pat. 445 

-38.153, 20 2— Appeal— Persons entitled to 

appeal— Scheme for restarting, consideration of, 

A creditor, contributory or a liquidator only has a 
right of appeal under s. 202, Companies Act. A per- 
son who has no present interest but only expects to 
be appointed secretary or agent of the company if 
it restarted under a scheme under s. 153 of the Act 
has no right of appeal. 

In considering a scheme the wishes of the credi- 
tors and the oontributories have to be consulted and 
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not the Tviehes of any person who may have pro- 
pounded a scheme. Motilal Kakji & Co. v. 
Watvarlal Bom 491 

S8 162 (Vi). 174, iJS—Windivgup of 

solvent company— Grounds for winding-up— Just 
and equitable rule', application of— Appeal in 
name of company against winding^-up order— Wishes 
of contributories, weight of— Duty of Oficial 
Liquidator— Court's power to remove Official 
Liquidator. 

The fact that a Managing Director has a preponderat- 
ing voice in the company by reason of his owning or 
controlling a large number of shares or that the 
dividends have not been paid regularly is by itself no 
l^ason for winding-up a company. 

To justify a winding-up order on the *just and 
eauitable rule it is necessary to prove a lack of con- 
hdence in the conduct and management of the com- 
pany's affairs by the Directors. 

An order for winding up a company even if not 
justified may be maintained on the ground of lapse 
of time and intervening events. 

An ttiira vires transaction on the part of Directors 
is of itself not sufficient reason ^r a winding-up 
order since other remedies are available to aggrieved 
share-holders. 

Where the Directors of a company intend to appeal 
against a winding-up order they should prefer the 
appeal in the company’s name even though an Official 
Liquidator has in the meanwhile been appointed by 
the Court. If the majority of the contributories concur 
in the filing of such appeal the appeal is in truth 
that of the contributories. 

In the winding up of a solvent company the Court 
as well as the Official Liquidator should have parti- 
cular regard to the wishes of the contributories in all 
matters affecting them as a class. 

An Official Liquidator must maintain a position of 
complete impartiality between all persons involved 
in the winding-up Where this is not done the Judge 
in charge of the winding-up may remove such 
Liquidator and appoint in his place a person from 
whoux an attitude of unqualified detachment can be 
expected. Ripon Rrksb A Sugar Mill Co., Ltd. 
V. OOPAL CURTTI p. 0. 114 

8. 202. See Companies Act, 1913, s. 153 491 

Company-Directors, appointment of— Poll, demand 
of — Poll not taken — Original meeting, continuance of 
—Suit by share-holders for declaration that appoint^ 
ment of Directors is invalid, competency of. 

The Directorate of a Life Insurance Company was 
composed of two policy-holders’ Directors elected by 
the policy-holders and of a certain number of share- 
holders’ Directors. The Ordinary General Meeting 
for the election of share-holders’ Directors was fixed 
for the 1 3th October, 1930. The Articles of Association 
had contained a provision that the number of share- 
holders’ Directors should be six and that two should 
retire in rotation their places being filled by election 
at the meeting. But the number had been by amend- 
ment of the articles reduced to five and it was provid- 
ed as a special case, that at the General Meeting of 
1930 the six Directors should vacate office and that no 
more than five should be elected in place of them. 
At the meeting held on I3th October, 19^30, votes 
were taken by show of hands and five persons were 
declared elected. A poll was then demanded and 
the Ohairmanthea directed that it should be held at 
the Company’s Office on 20th October, and ajmointed 
the manager of the Company Retumpg OMoer for 
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the purpose of taking it. On October 16th the two 
pollov-holders* Directors appointed two other persons 
thus bringing the Directors up to four. Ontne20tli 
October the Returning Officer aid not appear and no 
other arrangement being made for holding the poll, the 
share holders who had assembled dispersed. ISo other 
attempt was made to take a poll and the four persons 
at that time claiming to be Directors after a couple of 
days co opted 3 more Directors, thus bringing their 
number up to the maximum. Four of the share-nolders 
filed a suit praying inter alia that these appointments 
might be declared invalid and that the C?ourt shotild 
direct a poll to be taken to elect the five share-holders’ 
Directors : 

Held, that the taking of a poll was a mere enlarge* 
ment of the meeting at which it was demanded and 
the original meeting continued until the poll had 
been taken. 

field, further, that so long as the meeting continued 
the five Directors’ posts remained vacant and neither 
the provision for the automatic re-election of the old 
Directors on failure of their posts being filled up in 
the meeting, nor the provision enabling Directors to 
appoint any duly qualified person as Director could 
come into operation. 

Held, also, that as the five persons were installed as 
Directors in contravention of the articles the mode of 
constituting them was ultra vires the Board of Direc* 
tors and the suit by some of the share-holders who 
had been deprived of their fundamental privilege of 
choosing their own management was competent. 

Held, also, that plaintiffs were entitled to 
maintain the suit even though the share-holders 
under the articles could by special meeting remove 
the Directors from the office by three-fourths majority, 
Srinivasan V. Watrap S Subramnia Ayyae Mad. 193 
Compromise. See Mutation 254 

by Counsel, fiice Counsel and client 535 

decree. See Registration Act, 1908, s. 17 (2) 

54 

Contempt of Court— Kwence of offence. 

The essence of the offence of contempt of Court is 
conduct calculated to produce an atmosphere of pre* 
judice in the midst of which the proceedings must 
go on, even where the proceedings do not involve trial 
by*Iury and no one would imagine that the mind 
of the Magistrates or Judges charged with the case 
would or could not be induced thereby to swerve 
from the straight course. Sathappa Ohettiar v. Rama* 
CHANDRA NaIDU Mod. 311 

Judicial proceedings— Publication of disputed 

Will in newspaper— Contempt. 

Where during the pendency of a suit in Which the 
genuineness of a Will was seriously disputed, the 
oditor of a newspaper published a certified copy of 
the Will as a paid advertisement, and the object of 
Ihe publication was to make the public believe that 
it was genuine : 

Held, that the editor was guilty of contempt of 
Court, Guru Charan Prashad v. Vishnu Fabarkar 

All 282 

• Pleadings— Duty of complainant to allege 

grounds specifUally — Affidavits— Source of in* 

formation not disclosed— Value of statements. 

In proceedings for contempt thf practice of the 
court 18 to enable the parties concerned to know whut 
are the points they have got to answer and the praotioe 
has always been that the parties charged with con- 
tempt cannot be called upon to answer to anything 
which is not set out specifically in the growda ussa 
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before the court at the time when the Rule was issued* 
The fact that the grouuds are matters of record aud 
that a Role has been issued is immaterial. 

The oourt should not take any notice whatsoever of 
matters which are stated to be true to information but 
in respect of which the source of the information is not 
disclosed. Amulta Chandra v . Satis Chandra 

Cal 901 

Contract— Coiwicferation—TAird party's right to 
. question, 

In the ca^e of a sale of property the question of 
payment and non payment of the consideration is a 
matter between the vendor and the vendee inter se\ 
it cannot be raised by a third party. Tribeni Prasad 
SiNOH V. Rahasray Prasad Pat. 49 

—^Deposit in connection with illegal contract — 
Suit for recovery . 

A deposit made in respect of an illegal ^ntract can 
be recovered by a suit provided the plaintiff has not to 
rely on such contract in support of his claim. IjILadhar 
V. SUNDBRLAL Nog. 875 

Contract Act (IX of 1872), 8 W-^Vnsoundness of 
mind— Mere loss of memory distinguished— Medical 
evidence^ value of* 

Loss of memory does not usually r^ch such a 
stage during the lifetime of the individual so as 
to unfit him for the management of his own affairs. 

The fact that the medical history of a case was 
derived from an unreliable informant is an 
important factor which detracts from the weight 
of medical evidence. Rajkuhar Sen v. Ram Sundar 
Shaha P. C 102 

— ' 8. 16 See Undue influence 525 

—8. 23. See Sale 49 

■*3S*23, 2S— Consideration— Promise to pay 

debt of his deceased brother. 

One G. M. died issueless and was succeeded by 
N, 0, his brother and 8. his widow. The deceased 
owed some monevto the plaintiff N 0. after going in* 
to the accounts of the deceased with the plaintiff struck 
a balance containiug a stipulation to pay interest. 
Plaintiff sued N, 0. for recovery of his debt and the 
latter pleaded want of consideration: 

Hefa, that the burden of proving absence of con* 
sidsration lay on N. 0. which he had failed to dis- 
charge. 

Held, further, that the plaintiff by accepting the sig- 
nature of N. O. and his uudertaking to pay the 
amount due on the accounts discharged G. M's 
estats from liability and that was a sutficient con- 
sideration to sustain an action against N. C. i^ihal 
Ohand V. Dal Singh Lah 1 7 

———3. 65. See Vendor and Purchaser 108 
--——3. 69. See Bengal Land Revenue Sales Aot. 
1859,8.9 479 

■■■■8 69 — A person who is interested' f meaning 
of — Payment made in respect of certain estate— 
Estate going to opposite party in litigation — 
Right of payer to be recouped -Lien on estate. 
The words 'a person who is interested* in s. 69, 
Oontraot Act, do not mean that the person who 
makes the payment must prove that he had such 
an interest as would stand the test of a judicial 
trial. All that is necessary for a person making 
payment to recover ft is that he should really believe 
and honestly believe that he must make the pay- 
ment in his o^n intei^st. 

When a proprietor in good faith pending 
litigation makes the necessary payments for the 
preservation of the estate in dispute and the estate 


Contract Act— <x>ntd. 

is afterwards adjudged to his opponent he should be 
recouped what he has so paid oy the person who 
ultimately benefits by the payment, if he has failed 
through no fault of his own to reimburse himself 
out of the rents. 

A person who makes a payment on account of 
another in respect of an immoveable property does 
not acquire a lien or charge on the property so 
laved, by way of a salvage lien Munni Bibi v. Tirloki 
Nath 66 

S. 74— Mortgage— Stipulation for payment 

of compound interest on entire mortage amount 
though possession ef part was given— Enforceability 
— Power to grant relief— Usurious Loans Act (A 
of 1918), s S. 

Where under the terms of a usufructuary mort- 
gage the mortgagee was put in possession of about 
three-fourths of the mortgaged properties and the 
mortgagor agreed that till the date of giving pos- 
session of the remaining properties interest on the 
entire mortgage amount at a certain rate with 
compound interest would be paid to the mort- 
gagee : 

Held, that the clause for payment of simple and 
compound interest on the entire sum advanced was 
on the face of it unconscionable and that under s. 3 
of the Usurious Loans Act the Oourt had ample 
jurisdiction to decline to enforce the contract as to 
interest and to grant only such relief as was just 
and equitable. Jawaya v Mulraj LoA. 556 

a i 07 -^Re-salt — Necessity of notice -Trade 

usage— Sale without notice- Burden of proof— 
Pleadings — Illegal re-sale — Measure of damages, 

It is open to a party to plead a trade usage in con- 
iiict with the provisions of the Indian Contract Act, 
but if a party relies on a trade usage its incidents and 
details ought to be indicated with clearness and pre- 
cision and where there is an issue between the parties 
as to the existence of such an usage the onus 01 proof 
lies upon the party propounding the same. 

Even if a re sale is illegal for want of notice, if a 
breach of contract on the part of the buyer is es- 
tablished, the seller can claim damages on the basis 
of the difference between contract price and the mar- 
ket price on the date of the breach. Sital Prasad v. 
Ranjit Singh All. 158 

8. 202— ^Interest in goods, meaning of— 

Agent for sale of goods entitled to retain price as 
remuneration, interest of. 

An agent for sale of goods who is entitled to retain 
part of the sale-proceeds in lieu of his remuneration 
is not a person who has an iuterest in the goods within 
the meaning of s. 202, Contract Act. Dalchand v. 
Hazarimal ^ _ Nag. ^7 B 

-8. 202— Interest, meaning of— Junior member 

of tarwad, interest of, in tarwad property— Malabar 
Law, 

A junior member of a Malabar tarwad who baa been 
ffiven a power'of'attoroey by the karttavait to collect 
rente of the tarwai property being entitled'to be 
maintained out of such projwrty, has an interest 
in the property within the meaning of s. S02, Con* 
traet Aot. Ohatho Kum Naib v. Kundak /m 

Uad. 776 

B. 2Si— Partnership — AdjuttmetU of firm 

debt towards privaU debt of partner, whether binding 
on firn-Abtenee of prejudice— Court holding 
adjustment illegal— Interferenee in second appeal 
— Civil Procedure Code {Act V of 1008), s. 100. 
Where a partner in the plaintUI*firm owes ft 
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sertain sum to tbe defendant-firm and gtis bis 
lability cancelled by cancelling the debt due by 
ihe defendant firm to his firm, such adjustment 
loes not necessarily amount to a fraud and in the 
ibsenco of proof of fraud or prejudice it 
is binding on the plaintiff-firm. 

In such a case the Court errs in law if it holds 
that such a mere act of adjustment, in the absence 
3f proof of fraud or prejudice to the plaintifl firm, 
is prejudicial to tho plaintiff-firm and it is open 
to the High Court to interfere in second appeal. 
Diwan Chand-Parma Nand v. Bam Das-Uttam ( hand 

Lah. 2S0 

» " ■■ ' " — 8. 264— Partwcrahip— Secret dissolution-^ 
Liability of retiring partners-- Absence of notice 
that they were partners, effect of. 

If a firm is dissolved and no notice is given, people 
who continue to trade with the firm under the firm's 
name are not affected by the secret dissolution Their 
right to sue the retiring partner upon post-dissolution 
transactions does not depend on whether they 
knew that he was a partner prior to the dissolu- 
tion. Pramatua Chandra Kar v. Bhaowandas 
Madanlal CaL 529 

Co-owners— Bedemption. See Limitation Act, 1S08, 
Sou. I, Art. 144 264 

Co-Sharer. See Specific Relief Act, 1877, ss. 14, 
15, 16 405 

Costs. 

5ee Calco'itaHioii Court Rules (Original Side) 
Rules Chap. 46, rr. 32, 71 to 73 539 

See Civil Procedurb Code, 1908, s. 145 31 8 

See Divorce Act, 1869, s. 10 262 

See Land Acquisition Act, 1894, s. 27 (2) 173 (a) 

-i— - — —Pleader’s fee. See Allahabad High Court 
General Rules Chap. I, r. 1 817 

Co-tenants— Partition between subordinate interest 
holders— ‘Maintainability — Defendant holding frac* 
tional interest of landlord, effect of. 

The sole basis upon which a claim to partition is 
founded is the joint possession of the parties. Hence 
a suit for partition can be brought by a person 
holding a subordinate interest in land against others 
holding a similar interest though a partition at the 
instance of a subordinate interest holder among 
ersons holding othef subordinate interest will not 
e binding upon the superior interest holder and 
will enure till the interest of the party seeking par^ 
lition lasts. 

The fact that one of the defendants happens to be 
a fractional landlord of the jote does not make any 
difference. 

Qucere Whether a person interested in a portion 
of a property can claim a partition of that property. 
Matilalv. Kamakshya Cal 594 

Counsel and Client— Compromwc Counsel- 
Party present in Court not objecting — Validity of 
compromise— Allegation of misunderstanding of 
Counsel, effect of. 

If a Counsel gives his consent to a decree on a 
misunderstanding, that may be good reason for the 
Court refusing to enforce the agreement Where, 
however, the Counsel himself does not complain of 
having acted on a misunderstanding the Court can- 
ziot presume that he had acted on a misunderstand- 
ing. If tbe client is negligent in giving instructions 
and if the Counsel’s exercise of judgment is not very 
sound the agreement arrived at cannot be impeach- 
ed on those grounds. 

When the case was opened thd Counsel for de« 


fendant in view of certain documents mentioned to 
the attorney that the defendant should consent to a 
decree and he also consulted the person who was 
standing behind his back, but it appeared that the 
Counsel was under the impression that the person 
consulted was a relative of the party and not tbe 
arty himself The decree that was passed on the 
asis of the Counsel’s representation was sought to 
be impugned on the ground that the Counsel did 
not have the requisite authority : 

Held, that the party present having in fact been 
consulted, the agreement was binding on him. 

Per Rankin, C J.—U the party present in Court 
was not properly and adequately consulted then 
his duty was to refuse, when his Counsel was pro- 
posing to consent to a decree, to allow that to hapi>en 
and if necessary to give notice to the other side 
and the Court that he was withdrawing the autho- 
rity which the Counsel had on his behalf. If any 
right is to accrue to the client from the fact of bis 
being in Court he must at least make his presence 
known to the Counsel in order that 
the Counsel may act accordingly and it 
cannot be supposed that because he keeps quiet 
and does not even instruct his Counsel as to who 
the client is or take any steps to inform the Coun- 
sel of bis presence, tbe Counsel has got to carry on 
upon the moting that he has no authority to deal 
with the case as circumstances may require. Qhasi- 
RAM V. Haribux Cal. 535 

Court Fee. See Civil Procedure Code, 1808, O, 
XLI, R. 23 _ 559 

Court fees Act (VII of 1870), ss. 7 (xl) (cc), 12- 
Suit for possession against tenant holding over^ 
V aluation— Decision as to class to which suit belongs 
—Appeal, competency of. 

Section 12, Court Fees Act, applies merely to 
the valuation of the property for lb© purpose of 
(jalculating the Court-feo when there is no question 
as to the schedule of the Act with reference to 
which the valuation is to be made, and it does noa 
apply to cases in which it is contended that the 
property has been wrongly valued and that the 
relief has been improperly estimated by putting it 
under a wrong article of the schedule in the Act. 
Therefore, an appeal lies against a decision 
as to the class to wnich a suit belongs although it 
does not lie against a decision as to the valuation 
of the suit in that class. 

Per Fatkar, J.— At any rate, the Court can in- 
terfere in such cases under s. 115, Civil Procedure 
Code, or s. 5(.£ Regulation II of 1827, if no ap- 
peal lies , 

binders. 7, cl. (xi) (cc), Court Fees Act, one year e 
rent is the proper valuation of a suit for recovery 
of immoveable property from a tenant, including 
a tenant bolding over after the determination of 
tenancy. Balkrishna v. Ramkrishna Bom. 17€ 

Sch. I, Art 1 —Decree directing mesne profiU 

to be settled in execution— Application for fina^ 
decree— Mesne profits disallowed— Appeal— Court- 
fee payable 

Where a suit for recovery of possession was decree c 
and in respect of mesne profits the Court ordered thal 
“the amount will be settled in tbe^ execution depart 
ment” and an application for final decree was mad( 
but the same was disallowed on the ground that th( 
judgment did not direct payment of mesne profits am 
the plaintiff thereupon preferred an appeal : 

Held, that the appeal was tiot against an order ii 
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execution but from an order amounting to a decree 
and the appellant should pay ad valorem Oourt-fee on 
the amount of mesne profits which had been claimed 
by him and disallowed Collector op Etawah v, 
Bindraban ail 77 

— 8ch. I, Art 1— Partition suit, appeal from-- 

Appeal attacking money relief — Court- fee payable 
—Giving up part of claim to avoid further payment 
of Court’fee 

Where in an appeal from a partition suit all that the 
appellant claims is that he should not have been held 
liable to pay certain sum to the respondent by the 
trial Court, he is bound to pay ad valorem Court -fee 
on such sum 

A party may gi^re up a part of his claim so that the 
Court-fee already paid may suffice. Jai Dayal v. 
Narain Das Lah. 270 (6) 

8ch 11, Art 11 (a). See Income Tax Act, 

1922, 8. 61 302 

7 - Art. 17 (VI) —Suit for partition - 

Plaintiff in possession— Court> fee— Prayer for 
unnecessary relief in trial Court— Right to confine 
to proper relief in appeal 

If a person is out of possession on his own allega- 
tion he cannot sue for partition without suing for 
possession also and he would have to pay court-fee 
on the market value of his share. But where the 
plaintiff sues for partition on the footing that he is in 
actual possession it is unnecessary for him to pay 
court-fee upon a claim for recovery of possession. He 
need not do so even if the defendants deny his title* 
Where the plaintiff had claimed unnecessary relief 
such as declaration of title and injunction in a parti- 
tion suit, is it open to him on appeal to conff ne his 
relief to the proper reliefs and to pay court-fee on 
such relief alone. In re Nanda Lal CaL 600 

^Art.17(ill;,8ch.l, Art 1 —Declaration as to 

priority— Appeal for cancelling declaration- Court’- 
fee payable. 

Where a suit for recovery of a certain sum of money 
from a company and debenture-holders of that com- 
pany and for a declaration that the amount is recover- 
able in priority to the debentures was decreed and 
the debenture holders appealed to modify the decision 
of the Trial Court by refusing the declaration as to 
priority : 

Hefei, that Art. 17 {Hi) of the Court Fees Act, did not 
apply and the court-fee as payable ad valorem under 
Son. I, Art. 1 of the Court Fees Act on the decretal 
amount or on the value of their debentures whichever 
was less. A. U. John v , Suraj Bhan All. 837 

Courts— Function of. 

Dictum: ‘Courts of Justice have not only to do 
justice but should also inspire confidence in the public 
mind as to their fairness*. Padarath Tewari v. Ddliiin 
TapbshaKubri All. 367 

Loss of security bond— Liability of Secretary 

of State. 

Where the security bond executed by the guardian 
of the property of a minor and deposited in the 
Judicial Oommissionoy’s Office was lost due to the 
negligence of the office and a suit was brought by the 
minor after attaining majority against the Secretary 
of State for damages caused owing to the negligence 
of defendant*s ser^nts ; 

Heldf that though the plaintiff had sustained loss as 
he was prevented from taking action against the 
surety, the fact relied on only constituted damnum 
sine injuria 

Htldf further, that as no appreciable benefit accrued 
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to the Revenue of the Government by the taking of 
the surety bond and the transaction was not one out 
of which profit could be derived, the transaction was 
not such in which the old East India Company might 
have been sued and plaintiff had no cause of action 
against the Secretary of State. Radii a Kishbn v. 
Secretary of State Sind 617 

Criminal Procedure Code (Act V of 1898\ 88. 

4 (1) m — Criminal proceeding', yneaning of. 

The expression ‘criminal proceeding* includes in- 
vestigation by a Police Officer of an alleged cognizable 
offence. Emperor v. Jouri All. 277 

88 S, 239 (a'i— Offences under Factories 

Act, whether offences of the same kind. 

Offences under as. 41 {h) and s. 41 (;) of the Factories 
Act are offences of the same kind within the meaning 
of s 239 (c). Criminal Procedure Code, and so persona 
jointlv and severally liable for offences under the 
said clauses may be tried together for two offences 
committed by them. J. Aoarwala v. Emperor 

Pat. 289 

88. 69, 70 Summons— Mode of service— 

Conviction without proper service of summons-- 
Legility. 

A conviction under s. 391, Calcutta Municipal Act, 
cannot bo upheld where the summous has not been 
properly served on the accused. 

A summons is not properly served where it is left 
with the durwan without any attempt being made to 
find out the accused. Mon Mohan Pandb v. Corpora- 
tion OF Calcutta CaM35 

8. 103 (1) (2). See Bombay Prevention of 

Gambling Act, 18vS7, s 40 (a) 868 

88 103, 165-Pcnaf Code (Act XLV of 

I860), 88 52, 99, 352— Search by Police Officer- 
Inhabitants of the locality not called Legality of 
search— Omission to comply with s. 165 {1) (5j— 

Resistance to search— Conviction under s. 352— 
Legality of. 

Where a Police Officer, in view of the attitude of 
the men who had assembled on the scene did not 
serve upon them or upon any other person of the 
basii a notice under s. 103, Criminal Procedure Code, 
asking them to witness the search but asked 
two other respectable persons who had come with 
him from another village to act as search witnes- 
ses! 

lield, that the failure of the Police Officer in the 
circumstances to secure search witnesses from the 
locality was no more than an irregularity and did 
not by itself entitle the accused to resist the search, 
lu s. 103 the emphasis is on ‘respectable* not on ‘locali- 
ty ’ 

Where a Police Officer did not comply with the 
requirements of s, 165, Criminal Procedure C^de, in 
the matter of making a record and sending a 
copy to the Magistrate and there was no ground 
for holding that there was anything to prevent him 
from complying with the requirements in question 
and the accused pushed the Police Officer back to 
prevent him from making the search: 

Held, that the Police Officer was not acting in 
good faith within the meaning of s. 52, Penal Code, 
and the accused were not guilty of an offence under 
8. 352, Penal Code. 

Ter Maepherson, </.— Failure on the part of a Police 
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Offtoerto comply withs. 165 (5) is not a ground for 
holding that the search was made without due care 
and attention: 

Qucere:- Whether failure to comply with s. 165 
(1) would give room for such a finding. Gopi 
Mahto V. Emperor , 60 

M.,i— — ^,^ 07 ^Jurisdiction to take proceedings’^ 
* Person within jurisdiction^ meaning of» 

For initiating proceedings against a person 
under s. 107, Criminal Procedure Code, it is not 
necessary that that person should reside within the 

i urisdiction of the Magistrate; it is enough if he 
3 within the local limits of the Magistrate's 
jurisdiction. But a person who resides outside the 
jurisdiction cannot be held to be a person within 
the jurisdiction merely because he is present in 
Court in obedience to a summons issued by the 
Magistrate under 8. 11?. Hamid Hasan v. Emperor 

All 72 


— as. 109. 121— For/eifure of bond-- Sureties, 

time for proceeding against — Person found in sus^ 
picious cireumstances-^Forfeiture of bond. 

Where a surety bond has been forfeited on 
account of any act of the accused person within the 
period for which the sureties had bound themselves, 
they would be liable whether the proceedings were 
started against them before or after the expiry of the 
period. 

The mere fact that a person bound down under 
8. 109, Criminal Procedure Code, is again found in 
suspicious circumstances without any^ means of 
livelihood or is unable to give a satisfactory ex- 
planation of himielf which may justify fresh pro- 
ceedings against him under s. 109, Criminal Proce- 
dure Code, would not result in the forfeiture of first 
bond because that does not amount to the oommis- 
eion of or attempt to commit, or abetment of an 
offence punishable with imprisonment. Emperor v. 
Bahadur Singh All, 373 

8. 110, orders under^EevistoU'^lnter^ 


Though in cases under s. 110, Criminal Procedure 
Code, the Court of the Judicial Commissioner, Sind, 
does not sit as a Court of Appeal, nevertheless when 
there appears anything unsatisfactory or unusual in 
the proceedings of the lower Court, that court will 
look into the record to satisfy itself that an order 
under s 1 10 has been properly passed. Khairati Ram 
v.Bmpbror Sind 753 

—— 88 . 117 > 11 8 — Security for kuping peace-- 
Mature of surety required— Direction to produce 
* surety in moveable property', legality of. 

In making an order uncier s 117, Criminal Pro- 
cedure Code, calling upon a person to give security 
for keeping the x>eaoe there snould be no restriction 
in the order itself that the accused should pro- 
duce sureties in moveable property. So far as the 
order goes the Magistrate should follow the words 
of 8 . 117 and the bond executed by the sureties should 
be in the form given in the schedule 
Obiter —If tlm Magistrate has any apprehension that 
the sureties may part with their properties and be 
unable tofidfil the undertaking, he may, by way of 
precaution, accept a hypothecation bond from them as 
a condition precedent to their being accepted as 
reliable sureties. Empbror v, Harihab Kalwar 

All* 85 

8 . 121 . See Criminal Proobdurb Codb. 

1898 , 8 . 109 , 109 

——— •8.133— ’Public' and *eomimnity' meaning 


of —Trade injurious to neighbcurs but not tocom^ 
munity in generals Jurisdiction to make order 
under s. ISS, 

Though the words ‘community’ and ‘public* are 
used indiscriminately in s. 133, Criminal Procedure 
Code, there is no reason for making a distinction 
between the public and the communitv and for 
holding thut a man may carry on a trade or occupa- 
tion that is injurious to the health or physical ccm- 
fort of his neighbours or of the public without be- 
coming liable under 8. 133 merely on the ground 
that there may be some part of the community which 
is not affected. Raqhunandan Prasad v. Emperor 

All 621 

8. 139- A— Proceedings /or removal of public 

nuisance — Question of title involved^— Reliable evi- 
dence adduced— Duty to stay proceedings. 

Where in a proceeding for removal of a dwelling! 
house from the land in dispute, it appeared that a 
question of title was involved and there was reliable 
evidence to support the title of the person against 
whom the proceedings were instituted 
Held, that the proceedings should be stayed under 
8. 139.A, Criminal Procedure Code, until the matter 
of the existence of the right in question was decided 
by a competent Civil Court. Sohan Lal v. District 
Board, Lucknow Oudh 839 (6) 

8. 145— Breach of peace— Fear of 'imminent 

breach of peace, whether necessary. 

Section 145, Criminal Procedure Code, requires 
that there must be a present dispute, and that there 
must be a likelihood of the breach of the peace Duder 
the section there must be a present fear, that it is 
probable that there will be a breach of the peace 
owing to the dispute, unless proceedings are taken 
under the section. But it does not require that 
there should be a fear of an ‘imminent’ or ‘immediate* 
breach of the peace. Hari Charan De v. Sheraln 
TALUKDAR Cal. 47 S 

8, 162— Statement of accused before Police 

— Admissibility in evidence. 

Where the accused were tried for offences under ss. 
399 and 402 of the Penal Code, and the Deputy 
Superintendent of Police gave evidence as to the 
explanations offered by the accused soon after their 
arrest as to the circumstances which brought them 
to the place where they were arrested, which differed 
from those given by the accused in the Sessioqs 
Court : 

Held, per Milne, J. C., that the evidence was ad- 
missible as showing that the conduct of the accused 
was not that of innocent persons. 

Per Mehta, A J C.— “It is doubtful if in order to 
discredit the version of an accused person at the 
trial, the use of his statement before the Police, 
although it may be substantially of a non-incrimina- 
tory character otherwise, is not provided against in 
a. 162, Criminal Procedure Code,'* Chdto v. 
Emperor * Sind 523 

88 164, 533— Mocle of recording eonfessim 

—Necessity of observing prescribed rules— Omis^ 
sion to (pnesition accused and to record queetione 
and answers, effect of 

It is not proper to record a confession in a Police 
Station or during the night. If tbo matter is urgent 
and the surrounaings have to be accepted as unavoid- 
able, exceptional care should be taken to observe 
very strictly the directions prescribed by tbs rules 
for recording confessions. 

Fsilursof the Magistrate recording a ooofesaiCiito 
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dacatioa the accused in order to satisfy himself that 
the accused was makiuiT the coufession voluntarily is 
a radical and fatal defect which cannot be cured by 
•• 533, Oriminal Procedure Oode. 

The fact that the Magistrate was satisded from 
observation that the accused was making the con- 
fession voluntarily does not dispense with the neces- 
siv of questioning the accused. 

Provided the Magistrate satisfies himself by putting 
questions and hearing answers, that the prisoner 
before him is making a voluntary confession, it is 
unnecessaiy for him to record the questions and 
answers; it is sufficient if he complies with the letter 
of the law. Ranbtb Singh v Empbror Lah, 19 

— 8,165. iSee Criminal Proobdurb Code. 

1898,8 103 60 

— 8. 1 67 (3^— Detention in Police custody — 

Power to order , limits of. 

The policy of the Legislature as disclosed by the 
provisions of 8 167, cl. (3;, Oriminal Procedure Code, 
18 that detention in police custody should be allowed 
only in special oases and for such limited periods as 
the necessities of the case might require. Such re* 
mands are not to be granted without sufficient cause 
being shown for it. Jai Sinoh v. Emperor Oudh 321 
■' 88, 1 79, 1 88—5. 183, whether overrides s, 

179. 

Since the amendment of the Criminal Procedure 
Oode, 8 188 overrides s. 179 in any case in which s. 
188 is applicable. Supbrintendbnt and Rbmbmbrancbr 
OP Legal Affairs, Bengal v. Luour Chandra Das 

CaL 137 

8, 1 88. See Criminal Procedure Cods, 1898, 

8.179 137 

— 8 , 190 (C). See Prevention op Cruelty 

TO Animals Act, 1890, s. 6 59 

—— 8 . 195 (1) (b)— 0#ence committed not in 
Court but in relation to proceedings in Court'— J uris^ 
diet ton to make complaint— Powers of Appellate 
Court— Jurisdiction of High Court apart from Cri- 
minal Procedure Code. 

Section 159 (1) (6), Oriminal Procedure Oode, does 
not apply merely to ofiences committed in **such 
Court but applies also to ofiences ** committed in 
relation to any proceeding in any Court/* 

An offence committed in relation to the proceeding 
in the trial Court is also committed in relation to the 
appeal from that Court. 

The High Court had j ur isdictioh to order prosecution 
for offentMS committed in relation to a proceeding in 
a subordinate Court before the enactment of Act V of 
1898 and s. 195 (1) (6) does not take away this juris- 
diction of the High Court. Ketri Kunwar v, 
Shbo Narain Japa AIL 376 

88. 195 (1) (b), 476, S37— Penal Code 

(Act XLV of 1860t, ss 198, 1^67— Complaint of 

offence under s. 198— Conviction under s. 107— 
Absence of complaint by Court, effect of— Validity 
of conviction. 

Where it was alleged in a complaint that the 
accused fabricated a < pro-note and induced A to 
file a suit against and obtained a fraudulent 
decree with the object of (retting the house of 
and the accused was convicted under ss. 467 and 
109, Penal Cc^e : 

Held, that the complaint disclosed an offence under 
8 . 191, Penal Code, of iateationally fabricat- 
ing false evidence for the purpose of being used in 
a stage of judicial proceedings, and a Court con- 
fronted with snoh a complaint private person and 


not preferred under a. 476, Oriminal Procedure Code, 
had no jurisdiction to take cognizanca of it and the 
conviction was, therefore, illegal. 

Where a Court proceeds upon a complaint which is 
no legal complaint at all, the error cauuot be correct- 
ed under s 537, Oriminal Procedure Oode, nor has s, 
532 any relevancy to such a case. In re Ravanappa 
Reddi Mad 779 

8 195 (i)(C)— Penal Code (Act XLV of 

1860)8, k77-A— Prosecution undzr s iV- A— Necessity 
of sanction. 

The provisions of s. 477-A, Penal Oode. are not 
covered by the provisions of s. 195 (1) (o, Criminal 
Procedure Code, cmsequentl^, no sanction is required 
for institution of a prosecution under s. 477-A with 
regard to a document produced in Court. Jbthmal v. 
Emperor Sind 766 

88. 195 (1) (C), 476— Forgery— Power to 

complain against witnesses. 

The Court has no power under s. 476, Criminal 
Procedure Code, to complain against witnesses for 
abetting forgery. Under that section the Court 
can complain of an offence referred to ins. 195 (1) 
(cv, only if it is an offence alleged to have been 
committed by a party to the proceeding in the 
Court. SengodaGoundan u. Vayyapuri Qodndan 

Mad. 48 

88 202, 204, 439— Order calling for 

charge-sheet, effect of— Enquiry under s. 802— 
Power to arrest without wairant, if affected— 
Quashing of criminal proceedings— Power of High 
Court. 

An order calling for a charge-sheet on a report 
under s. 202, Oriminal Procedure Oode, when the 
Police drew-up a First Information Report is an order 
under s. 201, Criminal Procedure Cocfe, and in prac- 
tice an order for issue of process. 

If an enquiry under s. 202 is held by a Magistrate 
or a Police Officer his power to arrest without a 
warrant remains intact. 

Ordinarily if a Magistrate has ordered an accused 
person to be tried, the trial must proceed. But when 
he High Court is satisfied that an accused is being 
prosecuted without there being any material before 
the Magistrate for his prosecution, it will interfere to 
stop patent injustice calling for a prompt redress 
[Significance and nature of charge-sheet discussedl. 
Raqhunathv. Emperor PaU 342 

—8. 203— Statement on oath of complainant 

—Whether and when necessary— Complainant . 
already examined under s. ZOO. 

A Magistrate is not bound to examine the complain- 
ant on oath under s. 203, Criminal Procedure Oode, 
when he has already been examined on oath under s. 
30J, unless the Magistrate considers it desirable to do 
80 . Where the witnesses examined on behalf of the 
complainant have said nothing which requires any 
further explanation from the complainant, he need 
not be examined again under s, 203. Hashim Moosa 
V. Mrs O. Booth Sind 767 

-88. 203, 476— Application to make com^ 

plaint— Dismissal— Second application— Compete 

en cy of. 

The dismissal of an application for making a 
complaint under s 470, Criminal Procedure ( Jode, 
doss not preclude the Magistrate from entertaining 
a second application for ths same purpose. 
'Kalastri Mudali r. Emperor hfad 313 

— 88. 204, 439* See Criminal Proobdurb 

Code, 1898, 9. 842 
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—8. 222 (2)-'Cnmtna/ misappropriation^ 
Proof of specific sums misappropriaiedt whether 
necessary --Nature of proof required for conviction 
— Scope of the section. 

In a charge for criminal misappropriation it is not 
necessary for the prosecution to prove that the 
accused spent the items in any particular manner. 
The prosecution must stop when it is proved that 
the accused has received the money, has acknowledged 
the receipt and has failed to pay it to his master or 
show it in his master's accounts. 

Under s* 222, cl. 2, Criminal Procedure Code, per- 
sons who showed a deheienoy in the accounts with 
which they were entrusted could be convicted of 
criminal misappropriation even when it could not be 
shown that they had misappropriated any 
specific sum. Shiam Sundar v. Emperor Oudh 810 

88. 231,233, 234-Pctiai Code{ActXLV 

of I860}, 88. kOO, i77-A-^Misjoinder-^ Joinder of two 
or more charges for breach of trust with two or more 
for falsification of accounts— Legality— Alteration 
of charge— Accused's right to re-examine witness— 
Refusal to allow re-examination— Validity of 
trial. 

Three 0 [fences of criminal breach of trust maybe 
tried together and three offences for falsification of 
accounts may be tried together, hut as an offence of 
criminal breach of trust is not of the same kind as an 
offence of falsification of accounts the trial of twocr 
more charges of criminal breach of trust cannot legally 
be joined with two or more charges of falsification of 
accounts. 

Where after the conclusion of the case and before 
delivery of judgment, the trying Magistrate made an 
alteration in the charge and though the accused asked 
for certain witnesses to be called for cross-examina- 
tion, his prayer was rejected on the ground that the 
alteration was immaterial : 

Held, that s. 231, Oriminal Procedure Code, was 
mandatory and as the Magistrate had acted in viola- 
tion of the terms of s. 231 the trial was illegal irres- 
pective of the question whether the accused was 
prejudiced or not. Gendra Nath SB^^ Gupta v. 
Emperor Ca^. 136 (6) 

88. 233, 234. See Criminal Procedure 

Code, 1898, s. 231 136 (6) 

8$ 237, 23S— Charge under ss. S02 and 

llfO, Penal Code— Conviction under s. S2S—Legali- 
ty— Absence of formal charge, effect of. 

Where some of the persons tried under s. 302 read 
with s. 149, Penal Code, are found not to be liable for 
murder and are acquit tea in respect of the charge under 
8. 302 read with s 149, they can be convicted under 
s 333 fox having caused hurt in the same transaction 
to the companion of the deceased, provided the com- 
mission of this offence is imputed to them and 
brought out by the evidence. The omission of a 
charge under s. 323 would not render such convic- 
tion illegal. •loQiNDAR Singh V. Emperor Lah 721 

S. 239 (a) See Criminal Procedure Code, 

1898, 8 5 289 

88. 239, 423 (2) Joint trial for kid- 
napping and concealing kidnapped woman— Lega- 
lity. 

A joint trial for offences under ss 366 and 368, 
Penal Code, is not illegal where the whole chain 
of events beginning with kidnapping or abduction 
and ending with the discovery of the woman can 
fairly be regarded as forming one and the same 
transaction. Emperor v. Zamak Oudh 243 
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$$, 244, 256— Warrant cases— Accused, 

whether entitled to cross-examine prosecution wit- 
nesses before charge. 

In the trial of a warrant case the accused has no 
absolute right of cross-examination of the prosecution 
witnesses before the framingof the charge, but 
Magistrates would generally be exercising a proper 
discretion if they permit some cross-examination at 
least, at that stage. 

When a Magistrate has ‘‘to take all such evidence 
as may be produced in support of the prosecution” 
he has to record not only the examination-in-ebief 
of the prosecution witnesses, but also their cross- 
examination and re-examination (if any), if no express 
provision is made for cross-examination. But when 
express provision for cross-examination is ‘ made, as 
in B. 2.®»6 or s. 208 (2), then the phrase mentioned 
cannot be construed as giving a separate and inde- 
pendent right of cross-examination Lachmi Narain 
V. Emperor All, 672 

8. 2AS— Acquittal without examining com- 
plainant or his witnesses, legality of. 

It is not open to a Magistrate to acquit an 
accused person under s. 245, Criminal Procedure 
Code, without examining the complainant and witnes- 
ses produced by him. Emperor v. Varadarajulu 
Naidu Mad. 314 

8. 250 (3)-^ Order directing compensation — 

Appeal— Power of Appellate Court to go into facts. 
tWo is nothing that debars the Court in an appeal 
from an order under s. 250, Criminal Procedure Code, 
directing a complainant to pay compensation, from 
going into all the facts of the case in order to deter- 
mine whether the case is false and vexatious, even 
though in doing so it may have to come to a finding 
showing that the acquittal of the accused was wi eng. 
SuRENDRA I'ATH V. Basanta Chandra Cal. 140 

8. 256. See Criminal Prockddrk' Code, 

8 . 244 5 7 2 

— — — 8. 263— Summary trial— Judgment— Con- 
tents— Reasons fer conviction. 

When a Magistrate tries a case summarily 
he is not bound to record evidence but he is 
bound to record hia reasons for the conviction 
and to state them in such a manner that a superior 
Court acting in revision may be in a position to 
judge whether there was sufficient material before 
the Magistrate to support the conviction. .Ahmad 
Jan V, Emperor Oudh 64f 

88. 306, 307— Jury trial— Disagreement 

between Judge and Jury— Duty of Judge— English 
and Indian Law-Reference to High Court— Power 
to interfere where verdict is not perverse or manifest- 
ly wrong, 

In a trial by Jury the position of a Judge in India 
differs from that of a Judge in an English Court who 
is merely an instrument for parsing a sentence or 
direvting a release once a verdict is given. In India 
under the mandatory provisions of ss. 3C6 and f07, 
Criminal Procedure Code,lhe Judge must make up his 
mind whether he agrees or disagrees with the verdict 
and in the latter case form an opinion on the neces- 
sity for the ends of justice of submitting the case to 
the High Court. 

Where a case has been refei«red under s. 307, 
Criminal Procedure Code, it is the duty of the High 
Court after considering the entire evidence and 
after giving due weight to the opinions of the Ses- 
sions Judge and the Jury to acquit or convict the 
accused. It isnotneceesary that the verdict ehou 
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be perverse or clearly or manifestly wrong. 
Emperor v. 0. Barwick Lak ^ 5 

8. 307— Trial by Jury---Reference by Judge 

•-•Power of High Court to inter fere^wheiher unlimit- 
ed. 

On the assumption that a Sessions Judge will 
not make a reference under s 307, Criminal Proced- 
ure Code, unless he thinks that the verdict is 
manifestly wrong, the duty of the High Court in 
dealing with the reference is confined to consider- 
ing whether the opinion of the Judge is supported 
by evidence. 

Per Waller, J.—The observations in Veerappa 
Goundan y. Emperor {{) should not be construed in 
such a manner as to limit the discretion of the High 
Court in disposing of a reference under s. 307. 

Per Pandalai, »/.— There is nothing in Veerappa 
Goundan v Emperor (1) which does violence to the 
language of s. 307 nor anything which is either 
inconvenient or unsuitable to Indian conditions The 
discretion of the High Court in disposing of refer- 
ences is by no means unlimited : Venkatachala 
Qoundanv Emperor Mad. 33 

——8. ZIQ— ‘Judgments of Presidency Magistrates 
— Contents, 

The records of Presidency Magistrates should be 
properly kept and the provisions of s. 370, Criminal 
Procedure Code, should be properly and strictly com- 
plied with, Monmohan Pandr v. Corporation op Oal- 
CDTTA Cal 135 

S 370 ^Presidency Magistrates— Duty to 

keep records properly. 

Presidency Magistrates should see that the records 
are properly prepared and kept in compliance with 
the provisions of s. 370, Criminal Procedure Code. 
Probodh Chandra Guha V. Corporation op <'alcutta 

Cal 136 (a) 

88. 413, 414— Cattle Trespass Act {I of 
1871), s. U— Penal Code (Act XLV of 1860), s. hhl 
— Conviction for criminal trespass and forcibly 
rescuing cattle— Combination of sentences —Order 
of conviction, whether appealable. 

Where a person was convicted under s.447, Penal 
Code, and s 21, Cattle Trespass Act, and lined Rs 30 
for the former offence and Ks. 20 for the latter, by a 
Magistrate in the exercise of summary powers: 

Held, that there was a combination of two punish- 
ments of the nature referred to ins, 4l1, Criminal 
Procedure Code, and the order was appealable. 
Kandhai V. Emperor ^ Oudh 243 

— 8 ^^5— Therein," meaning of. 

The word “therein’' in s. 415, Criminal Procedure 
Code, refers to ss, 413 and 414, and s. 415 is intended 
to apply to cases in which two or more of the punish- 
ments mentioned in s. 413 or s. 414, have been com- 
bined. Kandhai v Emperor Oudh 248 

8. 421— Jail appeal— Summary dismissal — 

Discretion unfettered. 

Under 8 421, Criminal Procedure Code, a Judge 
receiving an appeal from the Jail has power to dis- 
miss the appeal summarily on perusing the same if 
he considers there is no sufficient ground for inter- 
ference. He is not bound to call for the records or 
to state the reasons and has an unfettered discretioi^^ 
Allah Baksh t;. E^|PEROR All 281 ^a) 

8. 423— Criminal appeal— Private prosecu- 
tor, whether entitled to he heard. 

Under s. 423, Criminal Procedure Code, the only 
persons who have got a right to be heard in a criminal 
appeal are the appellant or hie Pleader end 
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the Public Prosecutor if he appears and in certain 
cases, the accused if he appears. A private prosecutor 
has no right to be heard, though the Court may 
in its discretion hear him and an acquittal in appeal 
without hearing the complainant s Vakii is not bad in 
law. Behari Majhi v, Hari Majhi Cal. 474 

8 423(2). See Criminal Procedure Code. 

1898,8.239 243 

8.436— Jumdtclion of High Court where 

application lies to Sessions Court 
Although the High Court will not ordinarily enter- 
tain applications for revision under s. 436, Criminal 
Procedure Code, when the Sessions Court has juris- 
diction to entertain them, the High Court may enter- 
tain them in special cases. When the application is 
connected with another application which has been 
made and which can be entertained only by the High 
Court, it may be entertained. Emperor v. Addvl 
Khan sind 513 

8. 436— Order directing Magistrate to frame 

charge— Legality of, 

Section 436, Criminal Procedure Code, only 
empowers a Sessions Judge to direct a further enquiry; 
it does not empower him to direct the Magistrate to 

frame a charge and to try the accused on that charge 
Ihrahim V. Quran Ditta Mal Lah. 70S 

88. 436, 437— Penal Code (Act XLV of 

1860), 8. 1^68— Forgery —Discharge of accused-— 
Pendency of civil suit— Power to order further 
inquiry. 

Whore a person accused of forgery is discharged 
and the Sessions Judge is moved under ss. 436 and 
437, Criminal Procedure Code, the Judge, if bethinks 
farther inquiry necessary, should proceed under the 
said section and if he does not, he should dismiss 
the application. He has full discretion in the matter 
and the circumstance that the accused has lodged a 
civil suit in respect of the same matter is irrelevant 
to the question whether the discharge of the accused 
should or should not be set aside. 

Forgery is an offence of too grave a public impor- 
tance to be made merely triable by Subordinate Magis- 
trates. Subramanyam V. Vberaraohavulu Mad 780 

S 439— Accused not preferring appeal— 

Application f or revisionby third party— Power to 
interfere. 

The High Court has power to interfere in revision 
under s. 439, Criminal Procedure Code, with in 
order of conviction even though the accused has not 
preferred an appeal and the application for revision 
is made by a third party, c. g , the Bar Association. 
Lila Wati v. Emperor j^ah, 717 

8. 439— Acquittal— No appeal by Govern- 

ment— Revision, competency of. 

It is open to the High Court to interfere with an 
order of acquittal in revision at the instance of a 
private complainant to the extent of setting aside the 
order of acquittal and directing re-trial. Oirdhabiji 
Singh v, Jitendra Mohan Sinqh Oudh 249 

S. 439 - Alteration of conviction— Convic* 

Hon for minor of ence— Power to alter for major 
offence. 

When the accused are charged under s, 825, Penal 
Code, but are convicted under a minor section, namely 
8. 323 of the same Code, the Magistrate must be held 
to have acquitted them of the charge under s. 325 and 
the High Court in revision cannot alter the conviction 
into one under a. 325. Emperor v, Ebbahim 

Rang, 836 
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- S.439— gnftaneement of senienee—PrineU 

plea* 

The principles npon which the High Court 
habitually acts as a court of revision in relation to the 
enhanc ment of sentences, where the law allows a 
discretion to the Court whose sentence is 
impugned, are that it should not interfere 
if the sentence passed involves substantial 
punishment, and should interfere if the sentence 
is manifestly inadequate. The Court is, in particular, 
slow to interfere where interference would involve 
the imprisonment of persons already discharged from 
Jail, though this circumstance is no insuperable 
obstacle. The Court also frequently declines to inter- 
fere in order to enhance a sentence, on the mere 
ground that it would itself have passed a heavier 
sentence, contenting itself with pointing out that the 
sentence is so far li^ht that a heavier sentence would, 
have been maintained. Bhola Nath v. E&iperor 

Lah. 729 (6) 

S8. 439, 497 (S)-~Bail^Power of High 

Court to caneel-^Grounda for releasing on bail. 

The High Court has jurisdiction to consider whe- 
ther or not the order of a Subordinate Court passed 
under s. 497, Criminal Procedure Code, should or 
should not be maintained and also whether under 
the provisions of sub-s. 5of s 497, an accused person 
should be allowed to continue at large. 

Where a person is accused on a charge of a serious 
nature such as an attempt to murder, bail should not 
be allowed for the reason that the injured person 
was not well enough to attend the identification parade. 
Kuperob V. Pritam Singh JLan, 769 

8, 476. See Criminal Prockdore Code, 

1898,6. 195 (l),(c) 48 

8. 476. See Criminal Procedure Code, 1898, 

s 203 313 

88. 476, 537. See Criminal Procedure 

Code, 1898, ss 195(1) (6) 779 

— 8. 494— Permission fo withdraw complaint 
—Omiaaion to record reasons— Legality, 

In granting permission to withdraw a prosecution 
under s. 491, Criminal Procedure Code, the Courtis 
not bound to record any reasons for granting any 
such permission. Lakshmi Narain v, Mohammad 
Hanip 714 

8. 497 (5). See Criminal Procedure Code, 

1898,6.439 709 

8 . 516 A-Penal Code (Act XLV of 1860), 

a. SS8— Prosecution of motor driver under a. 338 
--^Deteniion of car, legality of—Vsed\ meaning of. 

In a prosecution of a motor driver for an offence 
under s 338 Penal Code, it cannot be said that the car 
has been used by the accused for the commission of 
the offence within the meaning of s. 516-A, Criminal 
Procedure Code, and it is illegal for the Magistrate 
to detain the motor car pending conclusion of the 
trial. Phula Singh v. Emperor Lah, 724 (6) 

8. 5^7 - Appeal against order for disposal 

of stolen property ’-^Notice to opposite side, whether 
necessary, , . . 

In an appeal against the order of a Magistrate for 
disposal of property regarding which an offence is 
committed, the Appellate Court should not reverse 
the order, without issuing notice to the party in 
whose favour the Magistrate has passed orders. 
Janki Das v Emperor Lah. 735 (a) 

... 8 . S26— Magistrate landing over judicial 

record to person to be examined as witness— -Iw 
jrropriety- ^ound for transfern * 
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It is highly improper for a Magistrate or hii 
offioials to allow the judicial record of a pending case 
to be removed from the Court and handed over to a 
person who is to be examined as a witness in the 
case. 

An incident like this is such as to raise a reasonable 
apprehension in the mind cl the accused that be will 
not have a fair and impartial trial and is a sufficient 
ground for transfer. Bbaumu Dutt v, Empsror 

Lah 9 

8. 533. See Criminal Peocbdurb Codh, 

1998, s 164 19 

s. 5 3 9- B— Local inspection^Omissum to 

make memorandum— V alidity of trial. 

Omission to make a memorandum of local inspec- 
tion as provided by s 539 (B), Criminal Procedure 
Code, will not vitiate the whole proceedings unless 
it has occsioned a failure of justice. Kaqbunandak 
Prasad v. Emperor All. 621 

8. 5 3 9- B— Local inspection—Separate record 

of inspection, necessity of. 

A local inspection must be held sparingly and the 
danger of such an inspection is intensified when one or 
both of the parties are absent at the time of the local 
inspection. There is no compliance with the im- 
perative provisions of s. 539-B, Criminal Procedure 
Code, where there is no separate record made by the 
Sessions Judge concerning the inspection he made 
of the locality and the facts that he found which 
would be helpful to him in appreciating the evidence 
given at the trial. \Vilayat Husain v, Emprrob 

Oudh 218 

Sen. II— Penal Code {Act XLV of I860), 

8, 1 2 A— Sedition ease, trial of — Courts competent 
to Magistrate' 8 discretion as to forum o/ trial 

— Consideration governing discretion— Interference 
with Magistrate's discretion by High Court— Ao 
evsed, right of. 

Under the Criminal Procedure Code, Sch. II, an 
offence under 8. 124-A, Penal Code, is triable by the 
Court of Session, Chief Presidency Magistrate, District 
Magistrate or a Magistrate of the first class specially 
empowered The Magistrate has a discretion to decide 
in what way the case shall be tried having 
regard to the alternatives given by the schedule. 
The Magistrate must have regard to the im- 
portance of the case and to the fact that the maxi- 
mum penalty under the section is transportation fqy 
life. He must consider also whether it he sends the 
case to the Court of Session there will be Jur^ or 
assessors and in that connection he may consider 
which of the two tribunals his own or the Court of 
Session is the more satisfactory tribunal for deciding 
the case Though the Magistrate's discretion is subject 
to review by High Court, the High Court will not 
interfere with his discretion except on certain definite 
grounds. 

The Legislature does not provide that in every case 
in which the trial at Sessions will enable the accused 
to have a Jury he is entitled to that privilege. 
Hari Morbshvab Joshiv Emperor Bom. 187 

Criminal trial— Cross eases under as. 326 and 303, 
Penal Code, close connection between— Comrr itment 
to Sessions Court of case under s. 326, propriety 
of—Proudure. ^ 

It is no ground for committing to Sessions Court a 
case under s. 326, Penal Code, that . it is closely con- 
nected with a counter case under s, 302, Penal Code, 
for the offence under s. 326 is triable and esn be 
adequately punished by a Magistrate of the First Claes 
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or St any rate by one exercising enhanced powers 
under s. 30, Criminal Procedure Code. The object of 
avoiding a possible conflict of decisions can be achiev- 
ed by awaiting the result of the Sessions trial under 
8 302, Emperoe V. Nathu Lah,272 

— — Gang caaes^Duty of Police, 

Dictum : — There seems to be a fatal attraction 
about conspiracy and gang cases but it is diincult to 
prove them and speaking generally the Police would 
usually be well advised to proceed with the substan- 
tive cases and to leave the gang case alone. Surjan 
S iNOH V. Emperor 2/ 

* Investigation t delay in^ effect of. 

It is not proper to abandon an investigation and 
resume it after some days, as a delay of this kind may 
cause serious prejudice to an accused person by giv- 
ing time to the witnesses to bring their evidence to 
harmony, by making identification less certain and by 
interfering with the preparation of the defence. 
Emperor v. 0. Barwick 5 


«_ — Medical examination, necessity of 
The absence of an early medical examination in the 
case of crimes of violence must be regarded as a very 
unsatisfactory feature of the prosecution case. Emp- 
reor v. u. Barwick 5 

— — Misjoinder of charges --Charges under ss. 
30S and 201, Penal Code-— Acquittal under s S02 
and conviction under s. 201 — Legality of con- 
viction 

Where the accused are charged together and 
tried for offences under ss. 30'i and 201, Penal Code, 
and the evidence being insufficient to sustain a con- 
viction under s 302, are acquitted of the charge 
under that section but are convicted under s. 201, 
there is no misjoinder of charges and the conviction 
is legal Sawantav Emperor AIL 376 

■ Procedure — Offence covcredby special as well 

as general law — Law applicable. 

It is not a general rule of law that if an act is an 
offence under a special law providing penalties for 
such an act, the application of the general law 
would bo repelled. It is possible that an act may 
be an offence both under special law as well as 
under general law both laws being applicable 
simultaneously. In such a case the offender may bo 
prosecuted under either law though it would bo 
more appropriate to prosecute the offender and to 
Ajonvict him under the special Act if the offence 
falls strictly within the purview of a section of the 
special Act and does not go beyond it. Emperor 
V. JiwA Ram 571 

W^itnesses of defence. 

As lies on the prosecution to prove the case 
against the accused, if this has not been done it is not 
legitimate to draw any inference against the accused 
based on a criticism of the defence Emperor v O 
Barwick , 5 

Cross contract— Cause of Action, when arises. 
See Limitation Act, 1938, Sch. I, Art. 65 481 


Orov^n— Liability for acts of servant, 

8o far as torts committed by the servants of the 
Secretary of State in the conduct of undertakings 
which might be carried on by private persons are coiv- 
oerned, exemptiop^from liability cannot be pleaded by 
the Secretary of State But the Secretary of State 
will not be liable for torts committed by Government 
servants while performing acts done in the exercise 
of powers which are usually termed sovereign. 
R4l>^A KisgBN V, Sbcrbtaet op State Sind 5^7 


Crown Side Rules Chap. XXXVil, r. 2. See 

Letters Patent (Oal.) cl. 24 598 

Currimbhoy Ebrahlm Baronetcy Act (IV of 

1913). See Income Tax Act, 1922, s. 3 488 

Customary Law (Pun\ab.^ Attachment, whether 
gives cause of action to reiersioners for declaratory 
suit— Suit before sale — Findings, whether res 
judicata — Alienation of ancestral property for 
trade, validity of. 

Mere attachment does not amount to an infringement 
of the rights of the reversioners, and cannot furnish 
the latter with a cause of action for a suit for a 
declaration that the attachment shall n t affect their 
reversionary rights. Therefore, the sons of the 
judgment-debtor cannot, before the sale bring a suit 
objecting to the attachment of the properly and any 
finding in such a suit that there was no necessity 
would not operate as res judicata. 

It cannot be laid down as a hard and fast rule that 
ancestral property can never be alienated by an 
agriculturist for the purpose of providing 
funds for trade or business. The decision in each 
case must depend upon in its own fads Natiia 
V Ganesu Singh Lah 265 

Succemon— Bhatti Rajputs o/ Batala Tahsil 

— Mode of succession— Chundawand or pagwand 
— Change of custom— Evidence — Riwaj-i-am — 
Record of custom contrary to general custom— 
Evidentiary value— Onus of proof — Agreement to 
give up old custom— Validity — Successive records 
— Later record, whether abrogates earlier. 

Amongst the Bhatti Rajputs of Tahsil Bajala the 
chundawand rule of succession has been followed 
from time immemorial and though at the attestation 
of the riwa; i-aw of the Talisil in 1911-12, an attempt 
was made to make out that the pagwand rule should 
be followed in preference to the chundawand, no new 
custom of papu’and has arisen abrogating the older 
chundawand custom. 

Where custom is the rule of law it is not open to 
the parties to agree that they would give up their 
old custom and follow a new one which they, for some 
reason, prefer; the parties have no power to legislate 
for themselves by mean of a riwaj-i-am. 

Where a wajib-ul-ars contains merely a record of 
the wishes and opinions of the parties it could not be 
regarded as establishing any binding custom at 
variance with the personal law of the parties or an 
old established custom. 

The parts of a wajib ul-arz referring to a custom 
are not provisions intended to be in force for a 
limited period only, but are statements that a certain 
custom existed and if the statements are correct there 
would be a natural presumption that the custom con- 
tinued to exist and it would be for those alleging 
that a change had subsequently taken place to prove 
the allegation Though the production of a later 
Record of Rights containing entries opposed to the 
earlier ones would be some proof of such a change, 
there would merely be a balance of evidence on either 
side and it could not be said that the second record 
destroyed or abrogated he earlier one. , 

An entry in a riwaj-i-am is a strong piece of evi- 
dence in support of a custom even though it is 
agaisst the general custom and the burden of proof of 
a custom contrary to the entry cannot le said to be 
light even in cases where the entry is against gereral 
custom. Fazal-i-Hussain v. Tapazil Hussain 

Lah. 545 

■ Widow— Unckastily— Forfeiture of rights — 

Custom— Entry in riwaj-i-am, va/ue of—Abireof 
Rewari, Qurgaon District* 
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Customary Law (Punjab)-conol(l. 

The entry in the riwaj-uam of the Gurgaon Dis- 
triot provided that if a widow wae unchaste or re- 
married she forfeited all right to her husband’s 
estate : 

Held, that the onus of rebutting the entry was 
upon the widow who disputed its correotn<‘88 even 
though the entry was opposed to the general custom 
of the Punjab. 

Held, further on the evidence that the onus was not 
discharged. Hhajna v. Bhboli Lah. 555 

Debt, location of. See Civil Procedure Code, 1908, 
8 :i9 533 

Decree —ilmcndmenf—DMtj/ of Court 
The duty of preparing the decree in accordance 
with the judgment primarily rests with the court 
and not with the interested party. Bhagwant Singh 
V. Bhao Singh All, 817 

—~^Con8truction--Reference to judgment 
A Court cannot look at the judgment to irterpret 
the decree, where the language of the decree is plain 
and unambiguous. It is only when the terms of a 
decree are ambiguous that it can be interpreted in the 
light of the judgment. Pam Saroop v. Jwala Prasad 

Oudk 252 

Deeds ^Execution —Registration — Presumption of 
regular and due presentation 
I’hefact that the Sub-Registrar accepted a document 
from the executant and duly registered it is prima 
facie proof that the executant was not in an intoxicat- 
ed condition when he presented it for registration. 
Kotumal Mohandas v. Due Mahomed Sind 525 
Defamation— Absolute Privilege. See Malicious 

Ddkknan Agriculturists Rellef^Act (XVII of 

1879h8 Decree by Court to which Act 

does not apply- Execution by Court where Act 
applies— Power to grant instalments. 

Held, per Baker, J., (Nanavati, J , dubitante) 

When a decree has been passed by a Court where 
the Dekkhan Agriculturists' Belief Act does not 
apply, it is notoptn to the executing Court where 
the Dekkhan Agriculturists' Relief Act does apply, o 
grant instalments to the defendants assuming that 
they are agriculturists. Pamlali;. Patan Lal 

Bom. 504 

Dhardhura, custom of. See Bengal Alluvion and 
Diluvion Peculation Act, 1825, s 2 213 

Divorce Act dV of 1869), S. W— Hindu marrying 
English wife in England— Subsequent marr age of 
Hindu wife in India— Petition by English wife for 
divorce— Bigamy with adultery'— 'Marriage with 
another woman with adultery'— Petition for divorce 
— Wife's right to costs. 

The respondent, a Hindu, married the petitioner, 
a Christian lady, by license at Manchester. After 
living with the respondent for some time in India the 
petitioner returnee to England and the respondent 
married a Hindu lady in India by a Hindu form of 
marriage and had a son by her. The petitioner sued 
for dissolution of marriage; 

Held, (1) that the petitioner's marriage with the 
respondent having been celebrated in England was 
a valid Christian marriage, despite the Indian domicile 
of the husband. 

(2) that the respondent, however, being a Hindu 
was not precluded from marrying a second wife in 
India daring the life time of the first and the 
petitioner was not entitled to divorce on the ground 
that the respondent had committed * bigamy with 
adultery*. 


Divorce Act-concld. 

(3) that the petitioner was, however, entitled to a 
decree for dissolution of marriage on the ground of 
the respondent's 'marriage with another woman with 
adultery’. 

Where the wife is the petitioner and is successful 
in her suit, her husband will, as a matter of course, 
be ordered to pay her costs. Gladys Seinapatti v , 
Srinapatti Lah, 262 

88.14, 16— Petition by wife for divorce— 

Wife guilty of adultery— Granting of divorce— 
Adultery caused by husband's cruelty— Discretion 
of Court. 

In dealing with divorce cases where it is found 
that the w oman has been guilty of adultery and 
that her adultery has resulted from the husoand'e 
conduct towards her, the court should make allowance 
in treating her case with leniency Where the 
husband deserted his wife without making any 
provision for her maintenance and the wife who was 
living in her father's house after her desertion by 
the husband cohabited with a person living as a 
guest in the father's house: 

Held, that as the conduct of the husband in deserting 
bis wife and making no provision for her, conduced 
greatly to the wife's adultery it was a fit case in 
which the court should exercise its discretion by 
granting to the wife a decree nisi under the provisions 
of s 14 of the Divorce Act. Gladys Bourkb v, 
Richard Edmund Bourkb Sind 1 64 

Documents— CwmuZative effect— Value of. 

Where each of the items of documentary evidence 
relied upon does not prove a fact in issue and has no 
evidentiary value in advancing a particular case, the 
cumulative effect of all the mass of such evidence 
would be of no evidentiary value. Mohammad A zim 
Khan v Mohammad Baadat Ali Khan Oudh 642 
Easements Act vV of 1882;, ss. 60-B. 64— 
Building of wall- Failure to protest— Implied 
license— Erection of work of permanent character 
— Power to revoke— Right to injunction. 

Where the defendant to whom a wall belonged knew 
that the plaintiff, an adjacent house owner, was con- 
structing a wall above the defendant's wall and did not 
make any protest until it was built : 

Held, that there was an implied grant of license by 
the defendant to the plaintiff that could not be re- 
voked as the plaintiff had executed a work of a per- 
manent character and incurred expenses in the ex- 
ecution and the defendant was not entitled to demolish^ 
the wall 

Section 64 of the Easements Act, does not apply to 
case where the work is of a permanent character. 
Mohammad Abdul Jamil v Manzoor Ahmad All, 821 
English and Indian Law. See Criminal Pro- 
crdurb Code, 1898, s 306 5 

Escheat— Basis of the right— Escheat and succession, 
distinction between — Succession Act (XXXIX of 
1925), ss 2U, SSI, application of, to Crown— Recovery 
of debt by Secretary of State due to person dying 
heirless— Succession Certificate, necessity of. 

Where there is a vacant inheritance the property 
lapses to the Crown by the rule of escheat but the 
escheat to tbe Crown is not due to any rule of 
succession; it is a prerogative of the Crown. 
Upon the death of a person • without leaving 
heirs his estate devolves upon the Crown under 
its general prerogative end not by reason of any 
rule of succession. Therefore, the provisions of 
63.214 and 381, Succession Act, are not applicable to 
the Grown where the property vesta in the Grown by 
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reason of escheat and it is not necessary for the 
Secretary of State to obtain a succession certificate for 
the realisation of the debt due to the person dying 
heirless. Secretary of State for India v. Firm 
Qirdhari Lal Shambhunath ail S6B 

Estoppel. See Hindu Law 290 

Nature of plea— Essential conditions. 

The plea of estoppel ordinarily rests on a ques- 
tion of fact, namely, whether the persons sought 
to be estopped intentionally caused or permitted 
another person to believe a thing to be true and 
to act upon such belief and in general the person 
pleading estoppel has to establish that in conse- 
quence of the representation or conduct Of the 
person against whom estoppel is pleaded he was 
induced to act in a particular manner. Smo Tahal 
Ram V. Binaek Suukul All 353 

Europeans. 5ee Le'iters Patent (Cal.) els 24 598 
Evidence— dm imon of loose zemindari papers at 
late stage— Civil Procedure Code {Act V of 1908)^ 0. 
XIII, rr. 12. 

Ordinary Eemindari papers on loose-sheets can bo 
fabricated at any time and such papers should not 
be admitted by the Court at a late stage of the case 
0. XIII, rr. 1. 2, Civil Procedure Code, is intended 
to provide for papers of this kind. Bhekdhari Singh 
V. SriRamohandbrji Pat 290 

^Taking advantage of opponents' evidence 

which has been disbelieved— Propriety 
A litigant cannot be allowed to avail himself in 
support of his case, his opponent’s evidence directed 
to a different story which has not been believed by 
the court. Haymond Lincoln v, Alice Poupinel Db 
Valbnch P. C. 461 

Evidence Act I of 1872)— of retirement — 
Statements made at the time— Admissibility — 

Witnesses— Failure to examine at early stage. 

If a person is proving that he has retired from a 
firm he is entitled to show that immediately 
after the date of retirement he wrote to the Bank and 
informed them that he had severed his connection 
with the firm and could not continue to guarantee its 
account. If he does that, any statement by him made 
at the time as the reason for his refusing to continue 
to guarantee is admissible to explain his conduct. 
Pramatha Chandrakar V Bhaqwan Das Madan Lal 

CaL 529 

j— — 88 11, 40, 42, ^3--Judg7nents not inter 
partes, relevancy of. 

The Evidence Act itself does not draw a distinc- 
tion between a judgment which is not inter partes 
and a judgment which is inter partes, except where 
the judgment is clearly res judicata. 

A judgment other than a judgment referred to in 
S8. 40 to 42 may be admissible to prove that a right 
was asserted or denied under s. ) 3 of the Evidence 
Act or to explain or introduce facts in issue or to 
explain the history of the case, But unless a judg- 
ment is relevant under as. 40 to 42 of the Evidence 
Act, it is not evidence at all so far as regards the 
matter which it decides. Purnima Debya v. Nand Lal 
Ojha Pat, 577 

— —8. 30 — Retracted confession of co-accused — 
Admissibility and weight— Necessity of corrobora^ 
tion. 

The retracted confession of an accused person is 
admissible against a co-accused but is practically of 
no value unless there be independent corroboration. 
The corroboration must connect the accused with the 
OQQUxiiesion of the offence and the tainted evidence of 


Evidence Act— contd. 

an approver is not sufficient corroboration, Surjan 
Singh v. Emperor Lah, 27 

8. 32— Recital in deed of gift respecting 

prior gift, admissibility of. 

A recital in a deed of gift by a widow that the 
gift had been already made by her deceased 
husband and that she is simply executing a formal 
document to give effect to that gift in consonance 
with the oral direction of the deceased is admissible 
in evidence as evidence in respect of gift by the 
deceased. Apfasami Pillai v Ramu Tbvar Mad. 340 

88.32(6), (6), (7), 92, U 6 --^Pedigrees - 

Conditions of admissibility— Evidentary value— 
Declarations anti litem vootam— Admissibility of. 
Before a pedigree said to have been prepared by a 
deceased member of the family can be admitted in 
evidence under s, 32 (5), Evidence Act, it must be 
proved that it was either prepared by the deceased 
or that the deceased had that personal knowledge and 
belief which must be presumed in any statement of the 
deceased person which is admissible in evidence. 

Declarations as to the existence of relationship by 
blood, in order to be admissible must be made ante 
litemmotam which means not merely before the com- 
mencement of legal proceedings, but before even the 
existence of any actual controversy concerning the 
subject-matter of declaration. 

A pedigree which had been subjected to investiga- 
tion many years prior to the institution of the litiga- 
tion in which it was questioned and which hetd been 
previously relied upon by competent authorities and 
which is supported by oral evidence can safely be 
accepted as correct. Mohammad Azim Khan v. 
Mohammad Saadat Ali Khan Oudh 642 

88.40 to A3— Complaint and suit for 

damages for defamation— Conflicting decisions — 
Judgment of one Court, whether admissible as 
evidence in the other. 

The petitioner charged the respondent with having 
defamed him and the latter was convicted. There- 
upon the petitioner brought a suit for damages for 
defamation against the respondent but the Oivil 
Court dismissed the suit. The High Court ordered 
a re-trial setting aside the conviction, and the ques- 
tion arose whether a copy of the judgment of the 
Oivil Court was admissible in the criminal proceed- 
ings : 

Held, that the matter was governed by ss. 40 to 
43, Evidence Act, and the judgment was not admis- 
sible under any of those sections ; it was a judg- 
ment in personam and not in rem and was not con- 
clusive proof, in the subsequent judicial proceedings 
of anything material. Pandmanabhani Ramanamma 
Golusu Afpalanarasayya Mad. 348 

8 91. -See Execution Sale 49 

8 92. See Registration Act, 190f^, s. 17 (2) 

(xi) 317 

8 92— Gift— Evidence to prove fictitious 

nature— Admissibility. 

Where a husband admits that he executed a deed 
of gift in favour of his wife but alleges that he had 
no intention of giving away the property and that in 
short he had no animus contra hendi when he executed 
the deed of gift, evidence to prove such a defence is 
admissible and does not violate the provisions of s. 
92, Fividence Act. Mohammad Azim Kuan v. Moham- 
mad Saadat Ali Khan Oudh 642 

— 8 92, Proviso A— Registered deed of 

partnership for fixed term— Oral evidence to prove; 
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dmalution and payment of thare before term'-^ 
Admissibility. 

When an oral agreement is made which in respect 
of the manner of payment rescinds or modihes a 
contract in writing and registered and any payment 
is made in accordance with that oral agreement, 
6. 9'i of the Evidence Act, does not exclude evi- 
dence of that payment or of the oral agreement 
that explains it. Therefore, it is open to a partner 
to adduce oral evidence to prove that a partner* 
ship which has been formed for a fixed period under 
a registered deed had, in spite of the term, been 
dissolved within that period and that he paid the 
share of the other partners. Kurul Hasan v. Imam- 
Sux Nag. 874 

S. V 2’^ Presumption of legitimacy ^ nature of 

--•Proof of access, effect of— 'Access', meaning of. 
Under s. 112, Evidence Act, when a child is born 
during lawful wedlock there is a presumption to 
start with in favour of legitimacy; in other words, 
that the husband had intercourse with the wife 
at the time when the child must have been con- 
ceived. That presumption is a rebuttable one and 
may be rebutted by showing non-access: but once 
access of, or intercourse by, the husband is proved, 
no evidence will be allowed to show that the 
child is not the child of the husband. 

The word ‘access’ ins. 112 means sexual inter- 
course not more opportunity of access. Jaoannatha 
V . Chinnaswami Mad. 36 

88. 114, Ulus , Approver's evidence— 

Necessity of corroboration— Nature of corroboration 
required— Evidence of association, value of. 

Persons accused of an offence cannot be convicted 
upon the evidence of an approver unless the con- 
nection of each of the accused with the crime is 
proved by independent corroborative evidence. 

Evidence of an isolated instance of association, 
by itself, is not of much corroborative value unless it is 
combined with other evidence of the same nature or 
of a nature showing an even more intimate connection 
between the accused. 

There is much difference between association at a 
suspicious place which in itself points to two persons 
having met for some sinister purpose and u atural 
association which in itself raises no suspicions by 
itself. Kahbir Sinoh v. Emperor Lah. 19 

88.114, II1U8. (b), ^33— Accomplice— Evi- 
dence— Necessity of corroboration— Nature of 

corroboration required. 

The effect of s. 133, Evidence Act, is that in very 
exceptional cases if the Court is satisfied that the 
presumption of untrustworthiness attaching to accom- 
plices in general is rebutted by special circumstances, 
the Court can accept the uncorroborated testimony of 
the accomplice. But the established practice of all 
the Courts in England as well as in India is ordinari- 
ly to require corroboration of the evidence of an ac- 
complice in regard to material particulars. 

There is a general consensus of judicial opinion 
that the corroboration must be with regard to circum- 
stances showing that the particular accused was con- 
nected with the crime. Jai Sikgu v. Emperor 

Oudh 321 

, , -.I,.,.—. 8.114, lllus. (6), { 1 )— Collector's books— 
Presumption of correctness. 

^tries in the books of the Oollectorate may be pre- 
sumed to be correct and such books must be examin- 
ed to arrive at a finding as to whether there were 
arrears or not, Bauua Qobinpa Debv. Gibija Fra- 
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BANNA Mooksrjbb Cal. 129 

- 8 116— Estoppel — Landlord and tenant. 

A tenant who has been let into possession cannot 
deny his landlord’s title however defective it might 
be, so long as he has not openly restored possession 
by surrender to his landlord. Similarly a lessee is 
estopped during the subsistence of lease from ques- 
tioning the title of bis lessor. JMchammad Azim Khan 
V . Mohd Saadat a LI Khan Oudh 642 

8. 126— Communication by client to Pleader, 

when privileged. 

On general principles, and under s 126 of the Indian 
Evidence Act, there is no privilege to communica- 
tions made before the creation of relationship of Pleader 
and client Further, where two persons have a 
dispute about a claim made by one of them upon the 
other, and both seek the help of a Pleader, and one 
of them makes a statement to the Pleader, the state- • 
ment so made to the Pleader by one of the parties is 
certainly admissible. 

Again, to be privileged under s. 126 of the Indian 
Evidence Act, a communication by a party to his 
Pleader must be oi a confidential nature. Kalikumar 
Pal V . Rajkumar Pal Cal 476 

8.133. <Sce Evidence Act, 1872, s. 114, 

Illus. 19 

8.133. Evidence Act, 1872. s. 114, 

Illus (6) 321 

Execution— Executiwp Court's power to question 
validity of decree— Award under Arbitration Act- 
Judgment and decree based on award— Legality— 
Execution of award— Application for execution 
of decree treated as one i or execution of award— 
Decree in excess of jurisdiction 
Where an award is made under the Arbitra- 
tion Act, the Court after satisfying itself as to its 
validity will order it to be filed and execution can bo 
taken on it as though it were a decree but the Court 
can pronounce no judgment on it and make no decree. 
But if a judgment is pronounced and a decree is made, 
it is merely a superimposition, unnecessary and void. 
But the award being executable, an application for 
execution of decree may be treated as application for 
execution of award. 

Where a decree presented for execution was made by 
a Court which apparently had no jurisdiction, whether 
poeuniaryor territorial or in respect of the judgment- 
debtor’s person, to make the decree the executing 
Court is entitled to refuse to execute it on the ground 
that it was made without jurisdiction and it is only 
within these narrow limits that the executing Court 
is authorised to question the validity of the decree. 

A decree passed in excess of the limits prescribed 
may also be regarded as void on the ground of lack of 
inherent jurisdiction. 

Once a cause is converted into a matter under the 
Arbitration Act, the inherent jurisdiction which the 
Court of general jurisdiction possessed over it, is 
curtailed, and the Court retains a limited jurisdic- 
tion only for the purposes and control over the pro- 
ceedings of arbitration. It has no jurisdiction to treat 
the cause as a suit pending before it as one on which 
it can pass a judgment or make a decree. If it does 
80 the decree passed is in excess of the limits and as 
such void Rabindra Nath CHAKRi^v^ARTi v. Jnanbndra 
Mohan Bhaduri Cal. 466 

of deeds— Executant not understanding is- 

tails— Validity of deed. 

In India as in England it is enough for the ex- 
ecutant of a legal document to understand the 
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xiature o! (he transaction leaving the details to hia 
lawyer. It is sot necessary that he should under- 
stand all the terms of the document. Fajkdmar Sen 
e. RaiiSundar Shah P. C. 102 

- sale — TitU of auction^purchaser-^Absence 

of Bolt'certificaie, effect of’-Other evidence to 
prove title, admissibility of. 

The title of a purchaser at an auction-sale in exe- 
cution of a decree is derived from the sale itself and 
not from the sale certificate. The sale certificate is 
merely evidence of title and not the title-deed, in the 
sense that the title is conveyed or created by it, and 
the purchaser can, therefore, establish his title by 
evidence independent of the sale certificate. Tribbni 
'Prasad Sinqh v. Ramaseat Prasad Pat 49 

Executor— BorroiDtni; money as executor— Liability 
of estate’^Creditor'sright"^ Mere right of indemnity 
—English and Indian Law. 

Whatever differences there may be in the equity in 
zavour of a creditor who has lent money to an executor 
accordingas it is applied for a purpose sanctioned by 
the will or a purpose not expressly sanctioned by it, 
the highest right that such a creditor may claim against 
the estate on the finding that it has been enriched or 
benefited by the money is a right to be subrogated 
to the right of the executor to be indemnified out of 
the estate to the necessary extent, and unless the right 
of the executor to the indemnity is established the 
creditor has none as against the estate where no 
charge has validly been created on the estate. 

There is no difference between the English and 
Indian Law in this respect. A decree against the 
estate could not be passed in such cases under s 70, 
Oontract Act. Manindra Chandra v. Sudir Krishna 
Banbrjee Cal. S9 3 

Explosives Act OV of 1884)-Rule8 3,10- 
— **Throw downs"' and Chinese crackers^ whether 
^^explosives''. 

Even ‘throw downs’ and Chinese crackers are 
explosives within the meaning of it. 3 and 10 
imder the Explosives Act. In re, P. Seknappa Chetty 

Mad 781 (a) 

Factories Act (XII of 1911), ss 34, 4i —Failure to 
report accident— Liability of occupier— J oint trial 
of occupier and manager— Legality^ 

^ Although s. 34, Factories Act, makes the manager 
liable for failure to report an accident, under s. 41 of 
the Act the occupier is also liable for such failure 
Jointly and severally with the manager. 

Under s.41, Factories Act, the liability is fastened 
on the occupier irrespective of the actual offender 
fertile breach of certain provisions. J. Agarwala v. 
Empbror Pat. 289 

8.41. 5ce Factories Acf, 1911j&.3t 289 

Family arrangement. Bee Muhamuadan Law 97 
Firm. Bee Provincial Insolvency Acf, 1920, s. 44 (2) 

81 S 

Frontier Crimes Regulation (III of 1901), ss. 30, 

48, 49 and 59— Jurisdiction of High Court to 
revUe orders of Sessions Judge and Magistrate on 
merits— Charge for adultery— Strict proof of 
adultery, necessity of. 

The provisions of ss. 48 and 49 of the Frontier 
Grimes Regulation apply only to orders passed by* 
the Deputy Oommifsioner and the Oommissioner 
acting under the express provisions of the Regulation. 
The Bigh Court has, therefore, jurisdiction to revise 
the orders of (he Sessions Judge or a Magistrate of 
the First Olfws in a case tried by them under s. 59 of 
the Regulation. 


Vi.l’ 

Frontier Crimes Regulation— concld. 

In a charge of adultery under s. 30 of the Frontier 
Crimes Regulation, it is necessary to prove by direct 
evidence either the commission of adultery or such 
circumstances as raise an irresistible conclusion that 
adultery has been committed This cannot be done by 
merely alleging that the woman is of bad character and 
that another person has been visiting her father with 
whom she had been residing. Sabkai v. Emabror 

Lah.707 

— — — 88 48, 49 and 59. Bee Frontier Crimes 
Regulation 1901, s .’^O 707 

General Clauses Act (X Of 1897), 8.26. See 
Salt Act, 1882, s. 9 (a) 91 

Gift— Acceptance, presumption of. 

Where a gift is made by a mother to minor 
children living with her unless the contrary is proved 
the acceptance of the gift should be inferred and 
the mere circumstance that the mother retained the 
custody of the deed and kept the house in her name 
in the Municipal accounts and .paid the taxes does 
not show that she did not intend the gift to be acted 
upon. Alapati Venkatbammayya v. Alapati Naoam- 
MA Mad. 343 

Construction. 

To test whether a gift is fictitious or otherwise the 
surrounding circumstances contemporaneous with the 
gift and sub^sequent conduct of parties concerned is 
the best guide Mohammad Azm Kuan v. Mohd. 
Saadat Ali Khan Oudh 642 

of jungle land, whether passes, ^ 

Where according to a deed of gift, a jungle without 
the exception of any tree is gifted away, and there is no 
mention of the land upon which the jungle stood, what 
is gifted away is the timber of the jungle and not also 
the land upon which the jungle stood Mohammad 
Azim Khan v. Mohd. Saadat Ali Khan Oudh 642 
Government of India Act, 1915 (5 & 6 Geo. V, 
C. 61) as amended by Government of India Act, 
1916 (6 & 7 Geo. V. C. S7), s. lU—Bar Councils Act 
{KXXVIII of 1926) as amended by Act XI 11 of 
1927, 88. 2 (h,, i,8, 12— Advocate-General, meaning 
of— Acting Advocate-General— Pre-audience, right 
of. 

The acting Advocate-General is entitled to a 
right of pre-audience over all other Advocates in 
respect of all business whether for the Crown or of 
a private nature. 

The expression ‘Advocate- General* means the 
person for the time being legally entitled to exercise 
the powers of the Advocate-General. In re Pre- 
Audience OF THE Acting Advocate-General 

Bom. 793 

Grant— ConatrucCion of sanad— Grant in consideration 
of piety and learning— Personal ^ant—Act Xlof 
1852, Schedule A,r . Inam Commissioner— Finality 
of decision— Summary Settlement Act {II of 1863) 
— Lands held under a treaty", meaning of. 

Where there is no reference in the sanad that a 
grant is for religious and charitable purposes but is 
made in consideration of the piety and learning of 
the grantees who are Brahmans, the grant though it 
may be described by the word 'Dharmarth', is 
not to the devasihan but is a personal one. 
The decision of the Inam Commissioner by virtue of 
the provisions of r. 2, Schedule A of Act Xl of ]^'52 is 
final as regards the land and interest concerned in the 
decision. ^ 

The expression “land held under a treaty** used in 
the Summary Settlement Act refers to cases in which 
the root of the title is a treaty. In order to hold that 
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Grant—coucld. 

land is held under a treaty it must be shown either 
that the original title was under a term of a treaty 
which remained in force or that the treaty of cession 
guaranteed title. Dattatraya Pandurano Gosavi i; 
Lakshman Mauaurv Pohekar Bom. 161 

Guardians and Wards Act tVIII of 1890), s. 25 

—Suit for custody of ward-^ldaintainability^Act 
whether exhaustive. 

Though the Guardians and Wards Act, does not 
purport to be exhaustive of all questions that 
arise with respect to the custody of a minor yet 
in cases to which s 25 applies it is incumbent 
upon the guardian to proceed by way of applica- 
tion under the Guardians and Wards Act, and not 
by a regular suit. Suadeo v. Mrhkaji Rang^8Z^ 

u SS, 34, 45— Benami lease by guardian— 

Summary order directing guardian to deposit lease 
money in Courts legality of. 

Where a guardian leased to his brother-in-law a 
lot of land belonging to the minor and the Court, 
olding that the lessee was merely a benamidar for 
the guardian, called upon the latter to deposit the 
lease money in Court: 

Held, that the claim made against the guardian 
could be sustained only on the basis of a contract 
or a quasi contract as the amount was not recoverable 
from the guardian in his capacity as such, and the 
claim could not, therefore, be enforced in a sume 
mary manner but only by way of a suit. Arur Singh 
V, Our Baehsu Singh Lah, 2 

, $S, 35, 36, 40, 4) --Application for dis^ 

charge of guardian— Power to go into accounts ^ 
and compel payment of amount found due—Pro* 
per procedure. 

On an application under the Guardians and Wards 
Act, for the discharge of a guardian the Court has no 
power to enquire into the correctness of the account 
submitted by the guardian and compel him to pay 
the amount found due by the Court. This can be 
done only by a suit under ss 35 and 36 of the Guardians 
and Wards Act. Fakir Muhammad v. Bhari 

Lah, 3 

— — as 40,41. Se(» Guardians AND Wards Aot, 
1890,88.35,36 3 

8, 45 , See Guardian and Wards Act, 1890, 

8.34 2 

Hindu Law— Adoption ^Bombay School)— Power to 
adopt— Veath of son leaving widow— Mother's power 
to adopt with consent of son's widow. 

Under the Bombay School of Hindu Law where 
a person dies leaving his widow and a son, and the 
son dies thereafter leaving a widow, the mother has 
no power to adopt, even with the consent of the sou's 
widow. Sanoangauda Fakirgauda v. Hanmantoauda 
Sanqanqauda Bom. 500 

Alienation— Suit for declaration that 

certain transfers were fictitious— Partial considera- 
tion proved— Transfers not fictitious. 

Where, in a suit for declaration the relief claimed is 
that the deeds m question are colourable and fictitious, 
if any portion of the consideration in respect of them 
has been paid, the transaction cannot be considered 
to bo fiotitious and the plaintiffs cannot get tho 


Hindu Law— contd. 

declaration claimed. Uma Shankar Singh v. Svkhkai 
Kunwar Oudh 247 

Debts— Criminal misappropriation by father 

— Son's liability— Pious obligation— AyyaxshBnks* 
debt. 

Under the Hindu Law if a father’s liability 
arises directly from a criminal act, i. c , an act for 
which the father may or may not have been suc- 
cessfully prosecuted, but which can bo presumed or 
proved to be criminal on t e evidence on the 
record, the son would not be bound to pay the 
father’s debt. Bai Mani v Usafali Bhudar 

Bom 173 (6) 

2)e6t incurred by father for contract 

business— Decree against father and sons -Whether 
can be exicuted against sons personally. 

Where the father of a Hindu family for himself and 
as the guardian of his minor sons executed a mort- 
gage for a debt incurred in carrying on a (^ontract 
business of the family and tho mortgagee c Dtained 
a simple money decree against the father and the 
sons : 

Held, that the decree could be executed personally 
against the sons in the absence of evidence to 
show that the debt was not a family debt and did 
not go to benefit the sons. Dalip Narayan Singh v, 
Eaqhunakdan Prasad Pat 447(6) 

Family arrangement -Widoio’a estate 

under family arrangement^ nature of— Succession to 
widow's estate. 

In a family arrangement tho compromise is based 
on the assumption that there was an antecedent title 
of some kind in the parties and the agreement acknow- 
ledges and defines what that title is. The claim 
does not rest on contract only but upon a title 
acknowledged and defined by the contract. 

The estate which a widow gets under a family 
arrangement is an absolute estate and forms part of 
stridhan and on her death devolves on her own her 
heirs and not on the heirs of her husband. 

One P died separated from his brothers, the defend- 
ants in the present case, leaving behind certain, 
seif-acquired property, but the documents relating to 
it were in the name of the defendants After his death 
the property was divided between the widow of P and 
the defendants. On her death her daughter’s daughters 
claimed the property which had fallen to the share of 
their grandmother. The defendants pleaded that the 
property devolved on them : 

Held, that the partition between widow of P and 
the defendants was in the nature of a family arrange* 
ment and as such the widow’ estate was absolute- 
and devolved upon the plain tills. Vatsalabai Vina 
YAK Nimkakv. Vasupev ViSHNu MusALw Bom. 177 

Joint family— Alienation— Mortpape for 

speculative litigation— Validity— Success in litiga^ 
tion, effect of —Equities— Conditional decree. 

Where money is raised by mortgage by a member of 
the family, even if ho be the head of the family, for a 
speculative litigation which is to benefit the family 
only in the case of its success, it cannot be said that the 
mortgage was created for faqiily necessity. Where the 
benefit to be acquired is to accrue to an individual 
member and not to the whole family the mortgage 
Cannot bind the family estate, o 
Where, however, a grandfather mortgaged the 
family estate fora speculative litigation and succeeded, 
and the graudson sued to set aside the mortgage ana 
the decree obtained thereupon : 

Held, that it would be highly unjust to allow the 
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plaintiff to succeed unconditionally and to escape pay- 
ment of the debt which went substantially to help his 
grandfather to succeed in the litigation, If , ultimately, 
the plaintif succeeds to that property and a con- 
ditional decree that the mortgage-decree could not be 
executed until the plaintiff succeeds to the property 
recovered by the litigation, could be passed. Patesh- 
WABi Prasad Palv. Jai Karan All 381 

— Joint family —vlttacAment before judgment 
of co-parcener's interest— Right of survivorship^ if 
defeated. 

An attachment before judgment of a co- parcener’s 
interest when not followed by a decree during the 
said co- parcener’s life-time does not operate to 
defeat the right of survivorship Muthawa Chet- 
TiAR v. Lakshmanan Ohettiar Mad. 778 

— ; — Gains of science— Member of 

joint family educated up to Entrance, earn- 
ings of —Self -acquired property. 

Gains made personally and without the aid of 
joint funds by a member of a joint family, who was 
maintained at the expense of the joint family and 
received no more than an ordinary education suitable 
to his position as a member of the family, are the 
self-acquired property of such member and not joint 
family property. Education up to the Entrance pass 
is a very ordinary education and a clerk who started 
his life on Rs. 15 a month cannot be said to be a mem- 
ber of a profession or occupation requiring special 
training. Any saving, therefore, from his pay cannot be 
described as gains of science. Jai Dayal v, Narain 
Das Lah, 270 (6) 

Partition of some property — 

Status of members with regard to undivided proper- 
ty— Possession of one, if adverse to others. 

Where the co-parceners in a joint Hindu family 
make a partition and divide the joint property with 
the exception of a portion of it, they are, in absence 
of indication to the contrary, tenants-in-coramon 
with reference to the excepted property. The fact 
that the property was originally acquired by the 
members of the family as trespassers does not make 
any difference. 

The possession of one tenantdn-common is not 
adverse to the other until ouster. Badri Misir 
V. Shankar Misir Oudh 702 

; r— Self -acquisitions— Burden of proof 

--Existence of ancestral property, effect of 
• —Adoption — Bequest to adoptive mother assented 
to by natural father before adoption— V alidity . 

, It cannot be presumed from the mere fact that 
a Hindu father was possessed of some ancestral prop- 
erty that all his subsequent acquisitions are joint 
family property. 

The natural father’s assent cannot validate a be- 
quest by the adoptive father in favour of the latter’s 
daughter. 

A bequest by the adoptive father in favour of the 
adoptive mother in a WUl executed prior to adoption 
if assented to by the natural father before adoption, 
would be valid and binding on the adopted son if it 
is fair and reasonable. Kamiah v. Mahalakshm- 
AMUA Mad 205 

(fission to implead minor members 
— Validity of sale. 

The oqdission to sue a minor member of a joint 
familj^ if the ioterest'Of the family was properly looked 
after in the suit, will not in any way affect the sale 
held in execution of the decree passed in a suit against 

138--69 
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the family. Tbibbni Prasad Sinoh i). 6ama8RAY 
Prasad Pat. 49 

Maintenance — Daughter-in-law— Father- 

in-law's liability— Liability of heirs— Liability of, 
person taking under Will — Rate of maintenance 
—Right to arrears. 

Under Hindu Law, a father-in-law who is not 
possessed of ancestral property is not legally bound 
to maintain his widowed daughter-in-law. He is 
however, under a moral omigation to do so, 
and this obligation becomes a legal' and binding 
obligation on his heirs Persons in possession 
of the self-acquired property of a Hindu father 
after his death, whether they have taken such prop** 
erty by inheritance, survivorship or under a duly 
executed Will or deed of gift, are, therefore, under 
a legal obligation to maintain the widow of tt 
son who predeceased his father. 

A widow is not only entitled to bare maintenance 
but to maintenance suitable to her condition in life 
and the status of her family. 

A widow who does not live in the house of her 
deceased husband does not thereby forfeit her claim 
to maintenance. Laxmibai v. Sambua Nag. 230 
Partition — Evidence of separation — Circum- 
stances— Cessor of commensality etc., value of— 
Presumption of completeness of partition. 

Under the Hindu Law though a declaration of 
intention to separate must be made in definite and 
unambiguous terms it does not follow that where 
there is no evidence of an express declaratidn of in* 
tention, separation cannot be* proved. The question 
is really one of intention and all that the law requires 
is that the intention should be clearly and unequivocal- 
ly expressed whether it be by explicit declaration or 
by conduct. 

In the absence of an explicit declaration, the evidence 
of conduct as well as of the surrounding circumstances 
is material for the purpose of judging whether the 
member intended to separate or not. 

Though certain circumstances when taken in- 
dividually do not furnish conclusive evidence of 
separation, yet they may point to a different enn- 
culsion when taken collectively or with reference to 
the particular facts of any individual case. 

Though cessor of commensality may not be conclu- 
sive yet it may properly be considered in determining 
the question whether there was a partition of the joint 
family or not. 

When a partial partition is proved or admitted to 
have taken place, the presumption is that there has 
been an entire partition both with reference to rights 
and properties. Purnima Dehya v, Hand Lal Ojha 

Pat 577 

— — Evidence — Unequivocal deed— 

Separation of one member— Status of others— Pre*- 
sumption— Intention to continue united — Existence 
of minor sons, effect of. 

If a deed of partition is unequivocal in its language 
and the intention of the parties is clear frotji it, it is 
not necessary to prove acts in support of the deed. 

A presumption of complete separation does not 
arise in all cases when there has been separation 
of one or more members. No definite agreement 
to continue to be a joint family on the part of 
the remaining members is necessary. An agreement 
may be inferred if the facts justify such inference.' 

Where an adult son separates from the family 
it is open to the father and the minor sons to 
remain joint and if the fatber^s intention was that 
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they should not separate that intention would be as 
effective to continue the joint family as an agreement^ 
express or inferred, between the adults. Tikkjul v. 
Gulachand Mag 233 

Religious endowments — Dedication^ 

E98entiaU--Delivti^ of positseion to trustee, neca* 
city of-^Construction of deed-^Ahsolute dedication 
or mere charge — TesteSitoppelof reversioner. 
Where an endowment deed purported to be a deed 
ol dedication of the settlor's properties to certain 
deities but there was failure to carry out the dedica* 
tion into effect by delivery of the property by the 
settlor to the mutawalli, nor was there any change 
effected in the jnode of expenditure of the properties 
dedicated, a large part being spent for the settlor 
and a very small one for the deities as before : 

Held, that under the circumstances all that the 
settlor effected by the deed was the creation of a 
charge on the properties for the service and worship 
of deities therein mentioned, and not an out and out 
dedication. 

Where the donor of a religious endowment con- 
stitutes himself mutawalli there must be some 
unmistakable act to show that the possession was 
transferred to the deities and that the donor com- 
pletely divested himself of the ownership of the 
property. The effective way of showing this transfer 
of possession is by altering the land register, 
Whereamutau^a/ii has been appointed to look after 
the temple properties, an acceptance by the temple 
pujari of a gift on behalf of the deities would not 
amount to an acceptance in law because the gift to the 
deities must be accepted on their behalf by the 
mitawalli. 

Where a reversioner bought a portion of a village, 
the other portion of which was bought by the deceas- 
ed tor settling that portion on certain deities and both 
the purchases were effected by the same desd : 

Held, that the purchase by the reversioner under 
the same deed did not raise any estoppel and it was 
open for him to challenge the settlor’s dedication to 
the deities. BHKKDHAar Singh v. Sri Ramchanderji 
« . ^ 290 

oUCCesslon-Gotraja sapinda, meaning of 
— ‘Gotra/ meaning of. 

In order that a person may be male agnate or 
gotraja*$apinda of the propositus it must be proved, 
first, thii he is of the same gotra, that is, of a common 
patriarchal stock and, secondly, that he is a sapindaot 
the deceased, that is, connected by blood through a 
common ancestor, the connection being traced through 
males. 

In the absence of challenge on this point, it 
might well be that proof by a person that 
he was a sapinda of the propositus would be 
sufficient to raise a presumption that he was also 
gotraja, but, on his being challenged on this 

f oint, it is for him to satisfy the court that 
6 complies with this condition also, before he can 
succeed m his claim to the succession. 

The term “apnate” is not a term of art in the Kng- 
lish legal system ; in the English language, though 
not infrequent use, it is a known term, used to in- 
dicate relationship on the fathers side or exclusively 
through males and it is a word expressive of relation- 
ship similar to ‘‘son” or brother.” 

The word *gotra* has only one meaning and denotes 
descent from common patriarchal stock, Dulahin 
jADU.VATg Kcab V. Bisubssar Bakhs«Sikqii 

P,c. 747 
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yNMOVi-^Alienation’^Inadequacy of pme, 

efectof. 

While it is correct to say that a transfer by a Hindu 
widow for legal necessity and for adequate price is 
binding on the reversioner it does not necessarilv 
follow that a sale otherwise justified must under all 
circumstances be set aside if it can be shown that the 
price fetched was not adequate. Circumstances might 
make it absolutely necessary for the widow to sell 
her husband’s property even for an inadequate price. 
Kaeh case must depend on its own circumstances. 
If the necessity for the sale of the property waa so 
great that the nusband’a property must be sold dnd if 
under circumstances then existing it was not possible 
for her to obtain the full value of the property which 
had to be sold and she could not get more than what 
is considered to be an inadequate price the sale would 
nevertheless be valid. Eaunita Kunwar v, Mullo 

All. 372 

■■ - AlienationSuit by reversioners-— 

Limitation— Widow's duty lo keep down interest on 
de6ts— Boon fide creditor, rights of— Interest— 
Reas(mahleness of rate. 

If a suit to challenge a mortgage by a widow is 
barred by limitation the reversioners cannot be 
allowed to do indirectly what they could not do 
directly by showing that the original mortgage to 
discharge which the later mortgage was executed 
was itself not binding on the estate. 

A widow is not bound to discharge her husband’s 
debts out of the income of his estate ; but she is bcund 
to keep down the interest on her husband’s debts and 
is only entitled to enjoy the net income from her 
husband’s property. But an exception is recognised in 
favour of the alienee. If there was actual pressure at 
the time of the alienation and the widow had then 
no funds available for the discharge of the ^ebta 
or the ajieuee, after reasonable enquir>% bona fide 
believed that the alienation Was necessary, he will be 
protected. 

In order to determine of the reasonableness of a 
particular rate of interest the whole conditions and 
the terms of the lending must be considered to • 

f ether. Tbiruvsnoadau BilLai v. Onanasa^^bandam 
' iLLAZ Madt 43 

" — Decree against widowf when binding 

on reversioner— Tests— Frame of suit— Consent to 
payment of decree amount, whether amounts to 
acknowledgment that it ishinding on estate. 

Where a decree is obtained against a limited 
owner such as a Hindu widow whether or not the 
debt was binding on the estate during the life-time of 
the limited owner, the decree-holder can proceed 
against her interest in the property. Therefore, con- 
sent by the reversioners to a stipulation reserving an 
amount for payment to the bolder of a decree against 
a limited owner does not amount to an acknowledg- 
ment that the debt is binding not only upon the 
limited owner’s interest but also upon the rever* 
sioners. 

In order to construe a suit against a widow as a 
representative suit, some indication however slight, 
must be found to show that the creditor intended so 
to frame it and unless such indications are present 
and if the suit is in form only * a simple money 
claim againat the widow although in point of fact 
the debt may have been contracted for necessary 
purposes the reversionary interest could not be held 
tpbe bound by tbo decree against her* SatauiUtix 
V . Varaparaja Jfed. 77S 
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Ignorance of law as explanation for late objection* 
Althoagh igaoranoeoC law is no excuse it may ex- 
plain why an objection was not raised at an 
early stage* 6heo Tahal Ham v. Bikabk Shukul 

All. 3 S3 

Illegal contract. See Contbaot 875 

Incoms-tax -*7nsuranee against loss of profits^ 
resulting from fire ^Moneys received by assured, 
whither liable to be taxed-^^Income^'^profits,* meanings 

Moneys received by an assesses under use and oc- 
cupancy policies insuring him against loss of proAts 
resulting from cessation of business caused by 
fire are liable (under the British Colombia 
Taxation Act, 1924) to be brought into account by 
them for assessment to iacome4ax. Such moneys 
can fairly be regarded as income from the business.* 
Moneys which are not strictly ‘profits* of a business 
may yet be the ‘income’ of the tax-payer and the real 
^question in cases of this nature is whether the insurance 
moneys constitute 'income*, and not whether these 
moneys are ‘profits* of the assessee’s business, 
Kino v. B. 0 Fir & Cedar Lumber Co. Ltd. 

P C. 863 

Income Tax Act fXlof1922\ ss. 2 (4), 4 (3), 
(Vll), 6 (Ivj, 10, ‘{2’-Amounts paid to agents as 
compensation for cessation of agency — Whether 
assessable income-—* Income', * business', meanings of 
— Principles of liability. 

The word ‘income’ in the Income Tax Act connotes 
periodical monitory return ‘coming in’ with some sort 
of regularity or expected regularity from definite 
sources. The sourcses need not be continously pro- 
ductive but must be one whose object is the protection 
of a definite return excluding anything in the nature 
of a mere wind fall. 

Though the words used in the definition of ‘business’ 
in s. 2 (4) of the Act are wide, underlying each of them 
there is the fundamental idea of the continuous ex- 
ercise of an activity, and in order that an income may 
be assessable under the head of business in s. 6 of the 
Act, it is essential that the business must one carried 
on by the assestee. It must be profits earned by a 
process of production. 

The expression ‘receipts arising from business' in s. 
4 (3) (viii) means receipts arising from the carrying 
on of business. 

Where the assessees acted as distributing agents of 
certain oil companies and on the termination of the 
agency the assessees were paid a pertain sum of money 
as Compensation for cessation of the agency: 

Held, that the amount so received by the assessees 
was not assessable income in as much as it was not 
the produce or the result of carrying on the business 
of agency but was received as a sort of solatium for 
its compulsory cessation. Commissioner of Income 
Tax, Bengal v. Shaw, Wallace ^ Co P. C. 742 

^8S. 2 (6), 4, 20, ^>3— Sterling Companies 

registered in United Kingdom but carrying on 

business in India Dividends received outside 

British India— Liability to income-tax— Illegal levy 
of tax— Right to refund •-Certificate of principal 
officer inVni ted Kingdom, validity of. 

Dividends received ’'^outside British India from 
sterling companies registered and with their share 
register in the United Kingdom but, satisfying* 
the definition of f» company in s. 2 (6; of the 
Jacome Tax Act and assessed to income' tax in 
British India, are not to be taken into account as 
part of the total income of an assessee who resides 
outai^e British India for the purposes of income- 
tax assessmeoii. 


Income Tax Act— contd. 

Where the assessee is a person liable to assess- 
ment to Indian income-tax in respect of part of his 
income, a refund of Indian income-tax is admissible 
in respect of the sums or dividends received by 
him from such companies. 

Certificates under s. 20 of the Income Tax Act, 
signed by the principal officer in the United King- 
dom of such companies can be regarded as valid 
certificates for the purpose of s. 48 fl) of the 
Income-Tax Act and refund granted on their produc- 
tion. OoMMissioNBK OF Income Tax V. Goldie 

Bom* 170 

-—8. O—Currimbhoy Ehrahim Baronetcy Act 
(IV of 191S)— Individual, what is— Trustees under 
latter Act— Liability for income-tax and super-tax. 
The assessee corporation were the trustees under 
a private Act No IV of 1913 which was passed by 
theGovernor-Oeneral of India in Council entitled 
“an Act for settling certain properties belonging to 
Sir Ourrimbhoy Bbrahim, Baronet, so as to accom- 
pany and support the title and dignity of a Baronet 
and for other purpoj^es connected therewith’'. The 
corporation was constituted with perpetual succession 
and common seal under the style and title of the 
trustees of the Sir Ourrimbhoy Bbrahim Baronetcy. 
The corporation consisted of the Baronet for the time 
being and three Government Officials named in the 
Act Certain properties were made to vest in the 
corporation who were to pay all taxes etc, t(]|^ defray 
the expense of repairs and insurance, to set aside a 
sinking fund and a repair fund and to pay the 
surplus to the Baronet for the time being. The 
second Baronet died just before the end of the 
Financial year 1927, 1928 On 26th September, 1928, 
the corporation made a return for income-tax for the 
year 1928-29. The corporation were ordered to pay 
the income-tax which v as paid. In March they were 
asked to pay super- tax which they refused to do. The 
question referred by the Commissioner of Income- 
tax was whether apart from s. 56, Income-Tax Act, the 
corporation were properly assessed to income-tax and 
super-tax for the year 1928-29: 

Held, that the corporation constituted by the special 
Act was an individual within the orbit of s 3, Income- 
Tax Act and not an association of individuals. 

Held, further, that the corporation was liable to be 
assessed both for Income-tax as well as super-tax. 
Commissioner of income Tax, Bombay v. Trustees of 
Sir CuRRiMBHOT Ebrahim Bom 488 

-88. 4, 20, 48. See Incox’B Tax Act, 1922, 

s 2(6) 170 

88. 10 (2) (vl). See Income Tax Act, 1922, 

8. 23 (4) 706 

8. 1 2 (2)— Allowances— Salary of Receiver of 

property partly assessable and partly not— Portion of 
salary incurred in respect of assessable property, 
whether allowable as deduction 
Where a Receiver was appointed to manage the 
property of an estate consisting of assessable Kicome 
in the shape of mining royalties and agricultural 
income which was not assessable to income-tax: 

Held, that 8. 12(2) of the Income Tax Ai^ did not 
require that the whole of the salary of the Receiver 
should be incurred solely for earning the income 
before any part of it could be deducted in calculating 
the assessable income and that, therefore, the portion 
of the Receiver’s salarv which was incurred for the 
making or earning of the royalty income could be 
deducted as expeadlture under e, 13 ( 2 ). Saosindba 
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Mohan Qhcsb v. Comajissioneb ofIncovieTax 

Pat 63 

' 8$. 23 (4), 10 (2) (Vl)— Dedt/cltowA— 

Depreciation of motor cars— Assessment to best 
judgment— Notice for assessment for sttbsequent 
year— Claim for depreciation of motor cars in use 
for more than five years— Admissibility— Failure to 
keep depreciation account effect of. 

Where assessment for the yeais ld27« 

28 was« made to the best cf the Income-tax Oifficer's 
judgment under s 23 (4;, Income Tax Act, and the 
assessee on receiving notice of assessment for the year 
1928-29, claimed depreciation in respect of motor 
oars which had been in use in 1922-23 and the claim 
was disallowed : 

Heldf that in view of the fact that the assessment 
for the years 1922-24 to 1927-28 was final and not 
subject to appeal and that for the purpose of allow- 
ing depreciation the life of motor oars is taken as 
five years under the Income-tax rules, the assessee 
was not entitled to claim depreciation on the cars 
which were in use from 1922-23, in a year subsequ- 
ent to the said five years. 

Held, further, that the fact that no depreciation 
account had been maintained as required by the rules 
did not give rise to any inference that no allowance 
for deductions had been made in the assessment for 
the years 1922-24 to 1927-28. 

When an assessment is made to the best of the 
Income Tax Officer's judgment on a net income 
under s. 23 (4) of the Act all expenses incidental to 
the business must be assumed to have been consid- 
ered in arriving at the net income assessed^ Qovern- 
IaentMail Motor Service, Rawalpindi v Commibbioner 
OP Income Tax Lah 706 

— 8. 34— Jneorwe Tax Rules^r. 25— Assessment 

of Life Insurance Companies— Rule 25^ whether 
mandatory— Recourse to other modes of assessment 
legality of—Chargeability and assessability — 
Difierence, 

Rule 25 of the Income Tax Manual is of a manda- 
tory character and provides the only manner in which 
the income, profits and gains of Life Assurance Com- 
panies can be determined. The assessing officer has 
no discretion to depart from its provisions and to 
have recourse to the other provisions of the Income 
Tax Act for the purpose of detennining and assessing 
the income, profits and gains of a Life Assurance 
Company. 

There is a clear distinction between chargeability 
and assessability. The former expression connotes 
liability to pay income-tax; the latter expression has 
reference primarily to the machinery, which ought to 
be utilised, and the procedure that must be followed 
in determining the amount which should be levied 
as income-tax. 

Wb'^re, therefore, no machinery exists to make it 
possible for the Income Tax Authorities to assess the 
income, profits or gains of the company during a par- 
ticular year the assessment for that year is not legal. 

Section 34, Income Tax Act, pre- supposes that the 
income, profits or gains which can ba assessed under it 
should have been chargeable during the preceding 
year and also must have escaped assessment. L axui 
iNSURANCK Co. LtD., LaHORI V. COMMISSIONER CF 

Income Tax, Punjab, N. W. F. A Delhi Provinces 

Lah. 729 

— 88 34, Bi5—Inconie escaping assessment— 
Re»aMSisment—Jurisdieiibn of Xneome-tase Officer— 
WheU dtsiismii cannot be reiHied, 


Income Tax Act-contd. 

The words ^‘assess or reassess such income, profits 
or gains”, in B. 31, Income-Tax Act, must be taken 
to refer to the income, profits or gains chargeable 
to income-tax which have escaped assessment 
referred to in the prior part of the section. Accord- 
ingly in a proceeding under s. 34 the Income-tax 
Officer and after him the Assistant Commissioner are 
only dealing with the extra income which has not been 
assessed to income-tax. Ko jurisdiction is given to 
either of these officers by s. 34 to make a new assess- 
ment for the purposes of taxing the whole of that 
assessment under the Income-Tax Act. 

{Section 34 does not confer on the authorities a power 
to grant relief to the assessee on the ground that the 
previous assessment under s. 23 (4) was too high. 

The question of the exercise of his discretion by the 
Commissioner is a matter solely for the Commissioner 
and not a matter for the High Court to consider in a< 
reference. Kashi Rath Bagla, In the matter of 

All. 576 

88 48, 67— Assessment of firm— Refusal of 

lefundby Income tax authorities — Suit in Civil 
Court — Maintainability— Death of partner before 
assessment— Claim for refund by legatee, competency 

of* 

A suit for refund of income-tax refused by the 
income-tax authorities is not barred by s 67, Inome- 
Tax Act, which refers only to asseBsment. 

The estate of a dead person is not liable to be 
assessed to income-tax and s. 48 (2) of the Act can- 
not apply to a person who died before the assess- 
ment on his own income was made. 

Where a partner of a firm died in 1926 having 
bequeathed his share of the profits to his widow and 
the widow and the partners applied under s. 48, 
Income Tax Act, for a refund of tax assessed for the 
year 1927-1928 : 

Held, that as ths deceased partner or his estati 
was at no time entitled to a refund inasmuch as he 
was not a person who paid the assessment on thi 
firm nor liable to pay that assessment or any part 
of it, and as he could not himself be an assessee fdi 
the year J 927-1928, his legotee could not daim ai 
heir to or constructive owner of any refund. Zena£ 
Bai V. Beorbtaby of State fou India SindS^B 

88. 61, 66 (2)— Application for cofff of 

judgment of Assistant Commissioner — Propel 
Court-fee— Court Fees Act {VII of 1870), Sch. 11^ 
Art 11 {a)— Application by person not expressly 
authorised — Validity. 

The words “ judgments, decrees or orders passed 
by such Court, Board or Officer” in Sch. 11, Ait 
1-A, Court Fees Act, are wide enough to cover an ap- 
plication to an Assistant Commissioner of income- 
tax who has power to make the order and a copy of 
whose order Is necessary for the purpose of prefer- 
ring an appeal to the Commissioner under the In- 
come Tax Act and such an application, therefore, 
requires a Court-fee stamp of two annas. 

An application for copy of the judgment in an 
Income' tax appeal is properly within the meaning ol 
the words 'attendance befote an Income Tax officer 
in 8. 61, Income Tax Act, and qan be made <mly bj 
the assesses or a person expressly authorised ii 
writing in that behalf. Further, it does not follow 
that because an agent is duly authorised to conduct 
the business of the appeal before the Assistant 
OotnmissioneV, hs is <i^8§ fcoHo authorised to obtailc 
conies of the Assistant Commissioner's judgmeht 
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Ba84mt Lal Hamjidas V. Commissioner op Ikoomb Tax, 
Bihar & Orissa Pat 302 

■>'$. 66. See Income Tax Act, 1922, s. .34 575 

— — 8. 66 (2). 5ee Income Tax Act, 1922, s. HI 

302 

——8, 66 (2)-~-Que8tion of law ••Exclution of 
certain items from sales ineome---Point considered 
by Income Tax Authorities^Rate charged reasonable 
--Interference. 

The assessees claimed that certain sums 

covering postage, railway freight and packing 
charges amounting to Rs. 31,305 should have 

been left out of account as in respect of such 
Rums no profits accrued to them. These items 

simply represented money paid out by them on 
bebali of their clients and afterwards recovered 
from the latter. This point was brought to the notice 
3f the Assistant Commissioner of Income Tax and 
the Commissioner of Income Tax and was consider- 
sd by them. From what these officers stated it 
appeared that the fiat rates which were applied for 
purposes of calculation of profits were framed on 
the understanding that the items mentioned above 
were to be included in the total sales income, 

otherwise a higher rate would have been charged: 

Held, that under the circumstanoes of the case no 
question of law arose. Asqhar Ali-Mohammad Ali 
V. Commissioner op Income Tax Oudh 331 

— — — 8, 66 (Z)— Refusal to state ease on the ground 
that application is time-barred^^High Court's power 
to order reference— Specific Relief Act (I of 1877)^ 
8. JtS. 

The power of the High Court under s. H6 (3), In- 
come Tax Act, to require the Commissioner to state a 
ease is limited to a case of refusal on the ground of no 
question of law arising; the section cannot be constru- 
ed as covering a refusal on some other grounds, such 
as that the application was barred by limitation. 

[The serious inconvenience and failure of justice 
which is likely to arise in consequenee of the powers 
under s 4S, Specific Relief Act, not being conferred 
upon the Judicial Commissioner's Court of Sind point- 
ed outl. Firm of Khbmchand Bamdas Commissioner 
OP Income Tax Sind 762 

Inferior Propriotor— Rights over village waste and 
forest produce. See Central Provinces 628 

Inherent powers. See Madras Hindu Rrliqious 
•Endowments Act, 1927, s. 78 769 

Inherent powers of Court See Partition Act 
1893, 8. 2 2 03 

Injunction, against proceedings in Native State. See 
Presidency Towns Insolvency Act, 1909,8. 17 141 

Equitable jurisdiction of High Court— Civil 

Procedure Code^ whether exhaustive— Appeal from 
order refusing to set aside ex parte decree- 
power to issue injunction restraining execution 
pending appeal- Ciml Procedure Code (Act V of 
1908), 0. XXXIX, rr. 1,2, ^ 

The High Court has power to grant an injunc- 
tion to restrain a person from executing an ex parte 
decree pending the disposal of an appeal preferred 
to the High Court from order refusing to set aside 
that ex parte decree. 

The High Courts, over and above the powers 
which they enjoy under the Civil Procedure Code, 
possess an equitable jurisdiction derived from the 
old Supreme Court to issue an injunction in appro- 
priate cases and there is nothing in the Civil Pro- 
eeduro Code, that deprives th 9 High Courts gf that 
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power. N Goyindarajulu Naycdu p. Impbrial Bank 
OF India, VELLoas Mad, 346 (6) 

Insolvency See Civil Procedure Code, 1908, 0. XLI, 
R. 10 (2) 46 

Insurance Policy, attachment of. See Civil Pro- 
cedure Code, 190'$, a 39 533 

Interest— Interest way of damages, when awards 
able. 

Interest can be allowed only either under a con- 
tract, express or implied, between the parties or 
when the requirements of the Interest Act have been 
satisfied. Where these conditions are not fulfilled 
interest cannot be allowed by way of damages for 
the wrongful detention of money. Sham Sinqh v. 
Nanak Lah. 719 

—Reasonableness. See Hindu Law 43 

Interpertatlon of Statutes — Ejusdem generis— 
Limits of the rule. 

The doctrine of ejusdem generis is used only for 
the purpose of ascertaining the intention of the 
Legislature and if it can be seen from a wider in- 
spection of the scope of the legislation that the 
general words, notwithstanding that they follow a 
particular word, are nevertheless to be construed 
generally, effect must be given to the intention as 
gathered from a larger survey. Firm Bala Bam- 
Walaiti Ram v. Firm Bansi Lal-Jaqgan Nath Lah. 11 

Headings of chapters. 

Headings in the body of an Act are of some help 
in clearing up obscurities when there is an ambiguity, 
but they cannot control the provisions of the 
sectionswhen they are Unequivocal and clear. Durqa 
Tiiathera V. Narain Thathbra All. 274 

Plain language. 

The proper method of constructioa of a Statute is 
to interpret its language as it stands uninfiuenced 
by considerations of what the law may be elsewhere, 
Venkataohala Qoundan V Emperor Mad, 33 

Plain meaning. 

A section in an Act is prima facie to be interpreted 
according to the plain meaning of the words. Prama- 
THA Chandra Kar v. Bhaowan Das Madan Lal 

Cal. 529 

—^Reference to repealed sections. 

It is not proper to attribute a meaning to a section 
based on a corresponding section in a repealed Act. 
Kadiyala Venkata Subamma v. Katebddi Bamayya 

P. C.11 

Retrospective effect. See Bengal Tenancy 

Act, 1885, s 109 606 

Retrospective effect— General principle s— Law 

affecting right to sue, limitation etc., whether adjective 
law. 

Per Sulaiman, Actg, C. J.— If a new enactment lays 
down that a person may under certain conditions 
sue for certain specified reliefs, and he sues after 
the Act has come into force it would not, strictly 
speaking, be giving to the Act a retrospective effect 
if he avails himself of its provisions. The Act 
is in force when he is suing, even though his 
cause of action might have accrued before the Act 
was passed. It would be giviug a retrospective effect 
if the Court applied that Act to a suit previously in- 
stituted. 

A substantial right is not assumed to be taken 
away by anew Act unless it expressly says so. 
But aright to sue in one Court rather than another 
or a right to wait for a particular period of time 
before suing is not a substantive right as they 
are ordinarily matters of procedure only. 
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Interpretation of Statutes— conoid. 

When a question of limitation is raised it ought 
to be decided in accordance with the Law of Limita- 
tion in force at the time of the iostitution of the 
suit and not that in force at the time of the 
cause of action, unless there be any express pro- 
vision to the contrary in the Act itself. Kam Karan 
S iNOHv. Kam DasSinoh All 145 

Words and phrases^* Inelude8\ meaning of. 

Where the interpretation clause of a Statute states 
that certain things are 'included* in a term, the term 
includi&i unless the context otherwise requires, not 
only those things which the interpretation clause 
declares that it shall include, but such things as the 
term signifies according to its natural import. 
King v. B. 0. Fir & Cedar Lumber Go P. C. 863 
Khandan, meaning of. 

The word '^kkandanr denotes the descendants of 
one’s paternal grand-father, Mohammad Azim Khan v, 
Mohammad Saadat Ati Khan Oudh 642 

Knowledge, meaning of. 

For practical and legal purposes knowledge means 
the state of mind entertained by a person with 
regard to existing facts which he has himself 
observed, or the existence of which has been com- 
municated to him b^ persons whose veracity he has 
no reason to doubt. Emperor v. Zamin Oudh 243 
Land Acquisition Act (I ofl894j, a. 11— Award 
— Duty of Collector to decide matter of apportionment 
•^Separate awards in respect of same land -^Legality 
— Land acquisition appeals— Privy Council— Inter • 
ference on question of valuation. 

In appeals from land acquisition cases the Judicial 
Committee will not review the decree of an Indian 
Appellate Oourt merely upon questions of valuation 
of property, unless the judgment is vitiated by wrong 
application of principle or some important 
point in evidence has been overlooked or misappli* 
ed. 

Under s. II of the Land Acquisition Act, it is the 
duty of the OoUector to make an award in regard to 
three matters, viz , (1) the area of the land included 
in the award ; '2) the total compensation to be allow- 
ed for that land, and (3) the apportionment of that 
compensation among all the persons interested in 
that land. Anyone piece of land forming part of a 
whole in which more than one person has an inter- 
est for which he can claim compensation, ought not 
to be ma le the subject of more than one award. 
Each award should contain within its four corners 
the fixing of the value of the land with which it 
deals, and the apportionment of that value between 
the various persons interested in that land. 

But under proper circumstances, if there are two 
awards in respect of the same piece of land, they 
may be read together and treated as one. Prag 
Narain V. Collector of Agra P. C 449 

8. 27 (2)— Costs of proceedings in higher 

Court— Discretion of Court. 

Section 27 (2) of the Land Acquisition Act, is 
limited to the proceedings in the Court of first in- 
stance, and does not apply to proceedings in higher 
Oourts. Costs of such proceedings are in the discre- 
tion of those Courts. Assistant Collector, South 
Salsette V. Bahpubji Cawasji Bom 173 (a) 

Landlord and tenant— Permanent tenancy— kxtcu* 
tion of lease for fixed term after negotiation and 
intervention— Compromise of doubtful claim— 
Assertion of hostile title— Acquisition of permanent 
tenancy, 

A person in possession of land undfer a tenancy for 


[im 

Landlord and tenant-contd 

a fixed term cannot by a mere assertion in a judicial 
proceeding during the period of tenancy and the 
lapse of twelve years without that assertion having been 
successfully challenged obtain a title as a permanent 
title. 

The plaintifi landlord instituted a suit for the eject- 
ment of his tenants on the expiration of the term cl the 
lease T. e., 25 years after its execution in 18il7. The lease 
was the result of negotiations for 8 years and interven- 
tion of political authorities. 1 he lease provided for 
enhanced rent and restriction on cultivation of lands, 
planting of trees and erection of buildings. Tie 
tenants gave up any right to continue as tenants after 
the expiry of the lease. Jn the suit the tenants objected 
to their ejectment on the ground that they were per- 
manent tenants in spite cf the lease: 

Held, that the defendants were not permanent ten- 
ants and the lease was binding on the parties and their ^ 
family members as a compromise of a doubtful claim. 
Shankar Yesu Karqutkar v.H.H. Khbm Sawant 

Bom, 801 

Permanent tenancy— Question of legal in- 
ference from proved facts— Weight of circumstanees 
—Facts must be taken as a whole— Purpose of 
tenancy, prior transfers, etc. 

The question whether a tenancy is permanent is 
not to be treated as itself a mere question of fact 
though the actual findings of fact are binding upon 
the High Court in second appeal. 

In considering whether the proper legal inference 
from the facts proved is that tne tenancy was a per- 
manent one, it is necessary to bear in mind two con- 
siderations. The first is that the legal inference of 
permanency is to be drawn from the 
ascertained facts t*iken as a whole. The second 
is that even although there be a con- 
siderable number of facts which point to the tenancy 
having a permanent character, the effect of these facts 
as evidence may be entirely destroyed by a single 
piece of negative evidence. 

Upon the question whether a tenancy is permanent 
or not the law of India attaches a good deal of im- 
portance to the question whether the tenancy was for 
residential purposes. 

Prior to the Transfer of Property Act a tenancy 
which was not permanent was not transfer- 
able, and the fact that the transfer was recognized by 
the landlord without any claim being made to requite 
the transferee to make terms with him for a new 
tenancy points very firmly in favour of a permanent 
right. 

A Statement in the rent receipts that the rents are 
paid for certain specified months or for a certain 
number of months is neutral A tenant taking such 
a receipt cannot be held to have no higher right 
than a monthly tenant 

[Their Lordships held on all the circumstances that 
the tenancy was a permanent one]. Uebendba Nath 
Dhano V. PASHurATi Nath Deb Cal 889 

• Suit for rent— Tenant denying pcssession 

under lease— Onus of proof— Possession, nature of 
—Tenant's partial possession— Decree for j.ropor* 
tionate rent— Point of proportionate rent ratted for 
first time before Privy Council^ Practice* 

Jn a suit for rent where the tenant denies that he 
has ever got possession of the property leased, it is 
for the landlord to prove that he has discharged his 
obligation to put the tenant in possession before he 
can enforce the tenant to pay rent. But the onu$ 
would be primarily ou tho tenant wbare thq 
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tenant has already paid the rent under the 
lease or where the tenant claims that certain 
pro^rties of which he had not got possession were 
within the properties let which the landlord denied. 

To succeed in a suit for rent the landlord must 
not only show that the tenant is in possession of 
the subject of the lease, but that such possession was 
attributable to the lease, or might be so 
Where it is proved that the tenant obtained pos- 
session of part of the properties under the lease the 
Court should give a decree for rent subject to an 
abatement in respect of properties of which the 
possession is not given. 

(|Their Lordships of the Privy Council allowed the 
point of proportionate decree for rent to be raised for 
the first time before their Lordships] Jogesh 
OhanuraRov V EmdadMeah P. C 398 

■ ■ Tenancy for one year^Position of tenant 

after one year-^^Notice to quit^ necessity of. 

There is no presumption that a sub-tenancy for a 
single year continued after that year had expired, and 
the tenant, after the end of the year, is not entitled to 
any notice to quit. QulabChandv. Harbhagat 

Nag, 884 

Leas© —Duration— Lease for residential purposes, 
whether terminates on death of lessee. 

Where a lease is given for residential purposes, in 
the absence of an intention to the contrary, the 
leasehold interest must be regarded as heritable and 
the lease does not terminate on the death of the 
lessee. Diqambar Das v. Bbpin Bbhari Cal, 607 
Legal Practitioner. See Transfer of Proprrty 
Act, 1882, s. 150 833 

~—^Misconduct--’Enquiry should not be started 
without grave consideration, 

It is right and proper that all judicial officers 
high or low should keep a vigilant eye on the con- 
duct of le^al practitioners, of whatever status, who 
are all ministers of the Court and should in proper 
cases institute inquiries under the Legal Practi- 
tioners Act or make complaints under the Bar 
Oouncila Act according to the status of the legal 
practitioner concerned, but legal practitioners are 
one and all of whatever status, entitled also to the 
protection of the Court, and inquiries should not be 
rnstitutedor complaints made without having given 
rery grave consideration to the reasonable proba- 
bility of the case against the legal practitioner being 
veil founded. Permanent and undeserved harm may 
>e caused to the reputation of any legal practitioner 
igainst whom ill-considered proceedings are taken. 
Shankar Lal, In the matter of All 287 

Legal Practitioners Act (XVIII of 1879), e. 36— 
Tout^ResoluUon of Bar Association based on repute 
— Admissibility — Bvidentiaiy value-- Revision- 

Powers of High Court, 

If a resolution of a Bar Association declaring a 

S ^rson to be a tout is based on general repute the 
ourt may attach less weight to it, but such a 
resolution is not legally inadmissible in evidence and 
can be taken into consideration by the Court. 

The High Co^rtt in the exercise of its powers of 
superintendence, can revise an order passed by a 
Suoordinate Officer if tbe order is against natural 
justice. Haii Phsl v. Emperor All. 374 

Legal representatives— Nature of UabilUy, 

One cannot be personally liable for the debts 
of a deceased person; the liability can be placed 
only ou the estate of deceased. Bax Manx v, 
VfiAPAti Bhudaa 173 {b) 


Letters Patenf(Bombay), cl. 39. See Oivir^ Pro* 
OKDURB OoDB, 1908, s. l09 183 

Letters Patent (Cap, cIs 24, 29— Crown Side 
Rules Chap. XXKVIt, r. 2— Offence committed 
outside Brittih India— Complaint before High Court, 
competency of --Jurisdiction of Appellate Side—^ 
Jurisdiction of Original Side over Europeans 
The petitioners complained to the High Court 
against certain Police Officers of British India in 
respect of certain acts done by them in the French 
territory of Chandemagore The petitioners did not , 
obtain the certificate ox the Political A|;ent or Local 
Government or sanction under a. 197, Criminal Proce- 
dure Code : 

litld,ni that neither the Extradition Act nor the 
British Foreign Jurisdiction Act had any application 
to the case ; 

(ii) that neither cl. 24 nor cl. 29 of tbe Letters 
Patent. Calcutta, had any application to the case and 
the High Court in its appellate side had no 
jurisdiction to entertain the application ; 

(iitj that so far as the Indian subjects complained 
against were concerned, they could not be proceeded 
against without the certificate of the Political Agent, 
or the sanction of the Government; 

(iv) that as regards the Europeans who were resi* 
dent within the ordinary original jurisdiction, if any 
application lay at all, it must be made on the Origin- 
al Side. Bashadhab v, Charles Teqart Cal. 598 
Life Insurance. Income Tax Act, 1922, s. 34 

728 

Limitation. 

See Hindu Law ^ 43 

See Surety 629 

Limitation Act (IX of 1908\ S. 4— Presidency 
Towns Insolvency Act (III of 1909), $. id (3)— 
Limitation expiring on holiday —Ad judication of 
debtor on re-opening day — Whether debt provable 
without filing suit. 

Where the period of limitation for a suit to reco- 
ver a debt expires on a holiday and the judgment- 
debtor is adjudicated an insolvent on the next re- 
opening day, the debt can be proved In the insol- 
vency. It is not necessary for tbe creditor to file 
a suit on the re-opening day for keeping tbe debt 
alive. Fatima Bi v. Naqoorkhan Mad. 822 

8. 5— Limitation for filing appeal— Allegation 

as to misreading of letter of Counsel's clerk— Non ^ . 
production of letter— Delay , whether can be excused., 
Whore the period of limitation for filiog ansp||p^l 
expired on the 9th December, 193J, but the apped was 
filed on the l9th December, 19.3i, and s. 5 of the Limi- 
tation Act was called in aid on the ground that the 
appellant had made a mistake in reading the date in the 
letter sent to him by bis CounsePs clerk and the letter 
itself was not produced: 

Held, that under the circumstances of the case tbe 
appellant had not made out sufficient cause for the 
delay in filing the appeal. Mohammad Faza v, Ganoa 
Devi Oudh 838 

^88. 6, 7— Court of Wards Act (IX of 1912), 

8 6 ia)— Disqualification under Court of Wards Act 
—Whether extends limitation —Suit by ^ reversioner 
—Accrual of cause of action^ 

The Limitation Act does not touch disqualification 
under 8. 6 (a>, Court of Wards Act; and ^.disqualified 
proprietor is not exempted from suing so long as the 

S roperty remains in the hands of the Court of Wards. 

[OHAMMAD Azill KUAN V, MoUAMMAD SaADAT AlI 
Khan Oudh 642 

— s 1 9— Acknowledgment', essentials of— 

Mere statement of existence of earlier mortgage 
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dttd, tiftci of ^ Civil Procedure Code (Act V of 
1908), 0. XXI, r. 60, 

Where a second mortgagee who had obtained a 
decree on his mortgage stated in the verified state- 
ment accompanying an application for sale of the 
property under 0. AXr. r. 66, Civil Procedure Code, 
that upon an examination of the Hegistration Office 
he found that there was a mortgage-deed of the prop- 
ertjr of which the sale proelamation was to issue 
which had been registered on a certain date (which 
^as prior to the date of his mortgage): 

Held, that this did not amount to an acknowledg- 
ment of any liability affixed to the property or person- 
al under the earlier mortgage and did not give a 
fresh starting period for a suit on the earlier mort- 
gage. Net Bam v Bosuan I al AIL 624 

9*19, Sell. I, Arts. ^ 42, 1^4'— Discontinuance 

of possession •— Possession not resumed — Article 
applicable, 

A proprietor to whom the estate had been released 
and made over under the Ohota Nagpur Kneumbered 
Estates Act, made a gift of a portion of the estate to 
his wife in 1909 without the sanction of the Commis- 
sioner and delivered possession to her. In 1916 the 
wife filed a petition to the Commissioner referring to 
the gift and requesting that the Commissioner may be 
pleased to sanction the gift or order a fresh grant on 
the same terms to be executed. The donor died in 1921 
and his grandson filed a suit for possession in 1 924 
against the widow and her transferees: 

Held, (i) that the suit was governed by Art. 142 and 
not 141 of 6ch.T, of the Limitation Act; 

(it) that the petition filed by the wife contained a 
clear acknowledgment of the title of her husband 
within the meaning of e. l9, Limitation Act; 

(Hi) that the petition did not declare any right in 
favour of the husband and was not compulsorily 
registrable under s. 17 (1), Registration Act. Bhagesh- 
WABi Chaban Singh v. Jaoabnath Kuabi P. C. 798 

8ch. I, Arta. 36,48 and 49— Attachment 

. of moveables— Removal by third personSuit by 
attaching creditor— Limitation— Article applicable, 
A suit by an attaching creditor against a third 
person who has removed and misappropriated the 
attached moveables in collusion with the debtor is 
overned not by Art. 48 or Art. 49 of the Limitation Act 
Ut byArt. 36. Articles 48 and 49 aro intended to 
apply only to eases where the plaintiff had a right 
to possession of the moveable property concerned. 
Kripa Bam v.Kunwar Bahadur All, 809 

Arts. 44,144— /or possession by 

minor on attaining majority against transferee 
from guardian— Limitation, 

A suit for possession by a minor on attaining 
majoritv against the transferee from the guardian 
wWe the latter had obtained permission from the 
District Judge to effect the transfer on the ground of 
fraud, or misrepresentation is governed by Art. 44 
and not by Ar% 144, Limitation Act. Bam Ohabritteb 
Misir V, SuRAJ Teli ail 71 

Arts. 48 and 49. See Limitation 

Act, 1908, Sch. 1, Art. 36 809 

Arts.62,116 — Suit to enforce covenant 

for indemnity in mortgage-deed— Article applicable 
—Cause of action. 

Where a mortgage-deed contained a provision that 
if in consequence of a dispute raised by a third per- 
son any loss is occasioned to the mortgagee the 
person and other property of the exeefitant will be 


OASES. [im 

Limitation Act-contd. 

liable to make good the loss and a third person having 
obtained a declaratory decree that the property could 
not be sold in execution of the decree obtained upon 
the mortgage, the mortgagee instituted a suit for 
breach of the covenant of indemnity contained in the 
mortgage : 

Hud, that the suit was not governed by Art, 62 but 
by Art. 116 of the Limitation Act and the cause of 
action arose when it was declared that the plaintiff 
was not entitled to have the house sold in execution 
of his decree. 

The fact that a consent decree had been passed on 
a mortgage-deed cannot have the effect of making a 
covenant for indemnity contained in the deed inopera- 
tive. ZiA Uddin Ahmad Khan v AkbarAli 

All 829 

8ch. 1, Arts. 65, B3— Commission agent — 

Suit against principal to recover loss— Limitation— 
Article applicable— Cause of action— Art, 8S, scope 
of— Cross- contracts— Cause of action,, when arises, 

A suit by a commission agent to recover loss on the 
transactions entered into on behalf of his constituents 
is governed by Art. 83 of thoLimitation Act. Article 65 
applies only where there is an agreement between the 
parties to pay the loss immediately on its being ascer- 
tained, and in the absence of any specified time or 
specified contingeilcy, that Article would not apply. 
Under Art. 83 time begins to run when plaintiff is 
actually indemnified. 

The contract to indemnify within Art, 8? of the 
Limitation Act need not be by express stipulation, 
and may be either imposed by Statute or implied or 
ioferreci by virtue of the jural relations of the parties. 

When a commission agent allocates the cross-con- 
tracts to himself it might be said that he is damnified 
on the day when the cross-contracts were entered 
into. If, on the other hand, he enters into cross- con- 
tracts with others, it cannot be said that the loss 
has necessarily occurred to the commission agent 
on the day on which such cross-contracts were entered 
into, Habakohandv. Sumatilal Bom, 481 

Arts. 97, ^'\6—Suit for damages 

for breach of covenant of title — Limitation- 
Starting point— Date of sale or date of dispossession. 
Under Art. 116 of Sch. I of the Limitation Act, in 
the case of a suit for damages for breach of cove- 
nant of title contained in a registered deed, where 
the vendee has been put in possession of the prop- 
erty by the vendor and the sale is void ab initio as 
against the rightful owner, limitation begins to run 
not from the date of sale but from the time the 
vendee is dispossesied by the rightful owner. 
Per Jackson, J. 0.“-The expression “ covenant for 
title does not, as is too often assumed, mean 
merely covenant for right to convey but includes 
covenant for quiet enjoyment. Kashibao v. Zabu 

Nap, 225 

Art, ^20— Suit to set aside alienation 

—Cause of action when arises. 

The cause of action in a suit to set aside an aliena- 
tion arises when the alienation is made and not when 
the alienation becomes known to the plaintiffs. 
Dattatraya Pandurakq Oasavi v, Lakshman Mahadeo 
Pahbkar • B(m, 161 

1 Art. 123 — Applicability — Suit 

against executor, administrator or . person legally 
charged with duty of distributing estate. 

Article 123, Limitation Act, only applies to a suit 
brought against an executor or administrator or some 
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person legally charged with the duty of distributing 
the estate. GuuLAif Mohammad v, Qhulam Husain 

P.C 454 

8oh. Art 138. See Civil Procbduer 

Code, 1908, s. 47. 0. XXI, r. IS 49 

Arts. 142, 144, See Limitation 

Act, 1903, s. 19 798 

Arts. 142, 144, application 

Suit fctr possession by partition by transferee from 
daughter of her share tn her father's estate — Dis* 
possession not alleged^ Limitation. 

Article 142, Limitation Act, is restricted to suits 
which are in terms and substance based on plaint- 
iff’s prior possession which he has lost by dispos- 
session or discontinuance of possession A suit for 
possession by partition by a transferee from a 
daughter entitled to her share in her father's 

•property where it is not alleged that she was ever 
dispossessed is not within the ambit of Art. 142 
but is governed by Art. 144, Limitation Act. Zahida 
Bbgam V Mumtaz Ali Khan Oudh 256 

Arts. 144, 148 — Co-ou)ne7’a— 

Redemption by one co*owner^ Suit by others^ 
Article applicable--- Adverse possession^ Starting 
point of limitation. 

A co-owner who redeems a mortgage becomes a 
charge-holder and not a mortgagee and a suit by the 
other co-owners against him for possession is governed 
by Art. 144 and not by Art. 148 of the Limitation Act. 
The possession of the redeeming co-owner does not 
become adverse to the other co-owners from the date 
of redemption but becomes adverse only when he does 
any unequivocal overt act showing his intention to 
hold adversely to the other co-owners. OandaRam 


V. Munshi Bam Lah, 264 

Art 164. See Civil Procedure 

Code, 1908, 0. V, r 20 609 

Art. 168. See Civil Procedure 

Code, 1908, 0. XLI, r. 10 (2) 45 

Ll8 Pendens, doctrine. iSee Res judicata 306 


Madras District Municipalities Act (V of 1920), 

S. 45 (1) (C) — Claim to appear on electoral roll on 
ground of assessment to tax^Revising authority^ 
enquiry into propriety of assessment — Certiorari, 
writ of —Another remedy open^ effect of. 

If a person claims that he has been assessed and 
that his name should appear on the electoral roll, 
then it is for the Revising Authority to enquire into 
that claim, and, if satished that the claimant has 
been assessed, to put his name on the roll. On the 
other hand, if an objection is made that a person 
whose name is included in the roll is not an assessee 
then all that the Revising Authority can enquire into 
is the fact whether he has been assessed The 
question whether the assessee has been illegally 
or improperly assessed is a matter which does not 
lie within the scope of the Revising Authority’s 
enquiry. 

Where a person has another remedy open to him 
he can not come to the High Court by way of 
certiorari. In re Somasundara Mudaltar Mad. 31 9 
S. ZQ— Profession tax, levying of— Noti- 
fication specifying rate^ necessity of . » 

A Municipality no jurisdiction to levy profes- 
sion tax under s 80, District Municipalities Act 
unless a notification specifying the rate at which 
the tax will be levied has been published before 
levying it Municipal Council, Oonjeevaram v 
Kachi Mvnusami Mupalur Uad, 346 (a) 


Madras District Munlelpalitics Act -conoid. 

S. ^2— Benefit Isociety—Assesstnent to tom* 

pany's tax— Contributions of members^ whether 
capital— Ineome\ ^cipitaV ^paid-up capital,* 
meanings of. 

Where an association formed for the purpose 
of gathering recruits for estates and contributed to by 
its members who paid a subscription on a fixed 
scale and a capitation fee for each recruiter and 
each recruit, was assessed to company’s tax under 
s. 92, of the Madras District Municipalities Act: 

Held, that there was a distinct difference between 
^income’ and ’capital*, that the contributions of the 
members of the association were income and not 
capital and as the association had no ’paid-up capital’ 
within the meaning of s. 92 of the Madras District 
Municipalities Act, it could not be assessed to com- 
pany’s tax under that section Municipal Council 
OP ViZAOAPATAM V. TeA DISTRICTS LaROUR ASSOCIATION 

Mad. 201 

Madras Hereditary Village Offices Act (\\\ of 
1895), S8. 13, 21, scope of— Madras Proprietary 
Estates Village Service Act {II of 189 k), ss, W, 11, 
scopeof—Kamam— Appointment by proprietor — 
Revenue Officer cancelling such appointment and 
making new one— Suit for declaration that order 
of Revenue Officer is ultra vires, competency of — 
Civil Courts, jurisdiction of. 

Section 21 of the Madras Hereditary Village 
Offices Act takes away the jurisdiction of the Civil 
Court only in cases in which the jurisdiction is 
conferred on the Revenue Courts by s. 13 of ihe Act. 
Where the case of the plaintiff is that he has been 
validly appointed as karnam by the proprietor, that 
he is holding the office and discharging its duties 
and that the appointment of the defendant by the 
Revenue Divisional Officer in cancellation of his own 
appointment is null and void, the suit is cognisa- 
ble by the Civil Court. 

Whether the plaintiff is the next heir in order 
of succession or not, if he is in possession of the 
office and is discharging its duties, there is sufficient 
legal character within the meaning of s. 42, Specific 
Relief Act, to sustain an action for declaration that 
he was validly appointed Kamam and that can- 
cellation of his appointment by the Revenue Officer 
concerned is null and void* 

Section 11 (2) Madras Proprietary Estates Village 
Service Act confers powers on the Divisional Officer 
to appoint another individual to the office in oases 
where a proprietor who has the right to appoint 
omits to do so within the statutory period or if the 
person again appointed by the proprietor is also 
disqualified under 8,10 (1). Where action is taken by 
the Revenue Officer under s. IJ fl) the right of ap- 
pointment is conferred on the Revenue Divisional 
Officer only in respect of cases where the nominee 
of the proprietor is disqualified under s. 10(1) but 
does not extend to cases where the nominee is not 
in fact the nearer heir to the last holder of the 
office, that is, the cases where the prorprietor’s ap- 
pointment contravenes the provisions o£‘». 10(2). 
Where the plaintiff does not suffer from any of the 
heads of disqualifications referred to in s. 10 (1) the 
Divisional Revenue Officer has no jurisdiction to 
set aside the order of the proprietor. 

Where the Divisional Officer makes an appoint- 
ment after taking action under s. 11 sub-s. (1), the 
sub-section should be understood as confining the 
right of appeal to cases where the appointment is 
disallowed by the Revenue Divisional Officer on the 
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ground that the proprietor has conirayened the 
rovisions of 8. 10(1;. This sub-section does not 
ar a suit by an aggrieved party from the order 
of the Divisional OOlcer's order. VBNKmRAOHAVAiH 
Ohbnchu Subbaiah Mad. 38 

Madras Hindu Religious Endowments Act (II 
of 1927), S. 78— Ex parte order for delivery-- 
Objection by aggrieved party— Power of Court to 
reconsider its order— Inherent powers. 

Where an order is passed ex parte by the Court 
under 6. 78 of the Madras Hindu Religious Endow- 
ments Act, 1927, directing delivery of some trust prop- 
erty and it is objected to by a jperson who is pre- 
judicially affected thereby, the Court can reconsider 
the ex parte order, inasmuch as such an order 
carries with it an implication that it will be subject 
to any objections to which the act of delivery may 
give rise. 

In a proceeding under s. 78 of the said Act the 
Court acts not merely administratively but judi- 
cially, and on cause being shown, may refuse to 
enforce the Board’s order. Qubuvammal v, Arumuoa 
Padayaohi Mad 769 

Madras irrigation Cess Act (Vilof 1865), s. 1 

— Delongs\ meaning of— Riparian owner taking 
water from Government stream — Liability to pay cess 
—Rights of riparian owners. 

A riparian owner is not liable to pay water-cess to 
Government for using water of a stream belonging 
to the Government, land on one side of which belongs 
to him, as he takes it in respect of a natural, or of an 
easement, right. 

A river ‘belongs* to the Government within the 
meaning s. 1,of the Madras Irrigation Cess Act, 1865, 
when the solum of the stream belongs to the Govern- 
ment, which happens when the Government is the 
proprietor of lands abutting on the river on both 
sides or when the river is tidal and navigable. 

A riparian owner is a person who owns land abut- 
ting on a stream and who as such has a certain right 
to take water from the stream. His right to the use 
of the stream does not depend upon the ownership of 
the soil of the stream and he can take water first ox all 
for domestic use and then for other uses connected with 
the land of which irrigation of the lands which form 
the property is one The right is a natural right and 
not in the strictlsense of the term an easement, though 
in many cases it has been called an easement. In parti- 
cular it is not capable of being lost non utendo and the 
maxim tantum prescriptum quantum possessum has no 
apnlioation. Secbbtaby of Statb v, Sanniohiraju 

PC 413 

Madras Local Boards Act (XIV of 1920 as 
amended by Act XI of 1930), ss. 166 (i), 
207, 223— Plytny motor bus for hire without 
licence— Complaint— Three months' period^ com- 
putation o/. 

If a person does an act for which a licence is requir- 
ed, and fails to obtain a licence, he mav be prosecuted 
within three months of the expiry of the period for 
which the licence, if granted, would have been current. 
The period of three months referred to in s. 223, Madras 
Local Boards Act, is not, therefore, to be reckoned 
from the commencement of the offence where the 
offence is a continuing one as in the case of plying 
without licence a motor car. PRBSinBMT, District 
Board Tanjorbi;. Adam Ghakni Rowtrbb 

Mad. 781 (6) 


Madras Proprietary Estates village Service 
Act (II of 1894), is. 10, 11, See Madras Hrbbditart 
Village Offices Act, 1895, s. 13 38 

Malabar Law See Contract Act, 1872, s. 202 776 

Alienation— Family karar— Alienation by 

kamavan in excess of powers— Amount utilised 
for benefit of family— Alienee s right to refund 
of consideration— Contract Act {,IX of 187 S)^ ss. 
6i 65— Principal of restitution. 

The karanavan of aNambudiri illom executed a 
kanom in respect of the illom properties It was 
found that the amount was borrowed to meet the ex- 
penses of the marriage expenses of a female member 
of the illom and that the sum was in fact utilised in 
connection with such expenses. A suit was instw 
tuted by a junior member to set aside the kanom on 
the ground that there was a karar to which the 
karanavan (who was then a junior member) was a 
party under which no debts could be incurred except 
with the consent of all the adult members of the illom^ 
for the time being: 

Held, that, granting that the transaction as a kanom 
was not binding on the illom, as the money had been 
utilised for the benefit of the illom and every mem- 
ber of the illom including the plaintiff had the bene- 
fit of that money, the kanom could be set aside only 
on the condition that the Illom or its ketranavan for 
the time being should pay the kanomdar the amount 
borrowed from him with interest 
The principle on which ss. 64 and 65, Contract 
Act, rest is not confined to cases expressly included 
in either of the sections. Mondakath Mathd v. 
ChaloraIllath Vishnu Nambudripad Mad. 350 
Malicious prosecution— E^^entials of action— 

Matters to be proved— Discharge, effect of— Burden 
of proof of innocence— Malice, necessity of— Measure 
0 f damages— Costs of defence— Danger to liberty— 
W itnesses, liability of . 

In a suit for damages for malicious prosecution the 
discharge of the accused cannot by itself be considered 
as evidence of the groundlessness of the prosecution, 
but when the accused is discharged and he brings a 
suit for damages no obligation is imposed on him to 
prove affirmatively that he was innocent. 

Malice is a necessary ingredient in a suit for 
damages for malicious prosecution. 

Witnesses cannot be sued for damages in respect 
of evidence given by them in a judicial proceeding. 

In a suit for damages for malicious prosecution 
the plaintiff is entitled to legitimate expenses incurred 
in defending himself in the criminal Court. 

The Court in a suit for damages for malicious prose- 
cution can take into consideration not only the in- 
jury to the reputation of the plaintiff but also the 
danger to liberty. Fakir Muhammad v. Fakir Muham- 
mad Nanji Sind 757 

* Prosecution —Dismissal of complaint without 

issuing process Suit for damages, whether lies— 
Defamation— Absolute privilege— Criminal com* 
plaint. 

A suit for damages for malicious prosecution will 
not lie where no process has been issued by the 
Magistrate for the attendance of the person accused. 

In India damage to a man's fame is not sufficient for 
an action for malicious prosecution. 

A criminal complaint is absolutely privileged so far 
as the Civil Court is concerned and no suit for 
dami^ges lies for defamation on account of statements 
of a disfamatory character contained in a complaint 
made to a Magistrate. Ali Mohambd v, Zakab Ali 

All 369 
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Medical examination. See Civil Procbdurb 
Oods,1908,8. 104 367 

Mesne Profits. 

See Court Fbks Act. 1870, Sen. I, Art. I 77 

See Vendor and Purchaser 108 

Minor— Guardian investing moneys in his own firm 
— Insolvency of firm— Liability of guardians estate. 
Where the guardian of the property of a minor 
deposited the minor’s money in his own firm and 
omitted to give, proper accounts and subsequently, 
after the death of the guardian, the firm was adjudicat- 
ed insolveat owing to the speculation of other per- 
sons: 

Held, that as the omission of the guardian to invest 
the minor’s property in trustee securities .as directed 
by 8. *^0, Trusts Act. l882, and the omission to file 
proper accounts was the main cause of the loss caused 
to the minor, both the guardi n and his surety were 
liable for the loss sustained by the minor. Kadha- 
KiSHEN V. Secretary op State Sind 517 

Mortgage. See Kequlation Act, 1806 69 

Interest — Presumptions as to rate— No 

provision as to rate of interest- -Entire sum payable 
on default -Reasonable rate. 

If a mortgage-deed contains stipulations regarding 
the payment of interest till the date fixed for payment, 
a presumption arises that the parties intended that 
interest should be paid after the date and where no 
inference regarding the rates can be drawn the 
presumption is that it was intended to pay interest at a 
reasonable rale 

A mortgage-deed in which prospective interest had 
been added as sawai and which provided for payment 
in instalments contained a clause that if instalments 
were defaulted interest at 2 per cent, per mensem com- 
pound was to be paid till satisfaction There was, 
however, a further clause that, if two instalments were 
defaulted, the whole amount should become due. The 
deed made no provision for interest on the whole sum 
if it became due: 

Heldy (i) that as there was no precise definition of the 
rate of interest prior to default, it was not possible to 
draw an inference that the parties intended that aUer 
the whole amount became due, interest should be 
paid at the rate which can be deduced from the ar- 
rangement regarding addition of sawai and payment 
by instalment; 

(ii) that as the terms of the deed did not indicate what 
rate of interest should be paid after the entire amount 
became due the plaintiff was only entitled to a reason- 
able rate of interest. Parashram v. Krishna 

Nar. 887 

■ — — Merger— Intention to keep alive— Express 

undertaking by purchaser to discharge subsequent 
mortgage, effect of. 

Where a transferee of immoveable property, hav- 
ing a prior lien upon the property, purchases the 
property with a distinct stipulation with his vendor 
to discharge with the purchase -money left iu deposit 
with him his own lien and that of another mortgagee 
of date subsequent to his own and the transferee 
satisfies his own encumbrance but fails to discharge 
the other incumbrjmee he cannot be allowed iu equity 
to use his paid up mortgage or charge as a shield 
against the latter Balbhaddar v, Sbbo Manual 

* , , All 824 

—Mortgage* deed providing for payment of 
interest to mortgagee from pocket of mortgagor till 
redemption from prior mortgagee— Interest, whether 
charge on property — Mortgagee entitled to mutation 
costs— Costs of possession, whether included. 

Where a mortgage-deed provides that till redemp- 


Mortgage— oontd. 

tion is made from the prior mortgagee and until 
the subsequent mortgagee does not take possession 
the mortgagor shall pay interest to him from his own 
pocket six monthly, the liability of the mortgagor 
to pay interest is personal and no charge on the 
mortgaged property is created so long as the prop- 
erty is not redeemed from the prior mortgagee and 
consequently i>o88es8ion is not delivered to the 
Subsequent mortgagee. The charge becomes opera 
tive from the date when the mortgagor redeems the 
mortgaged property from the hands of the prior 
mortgagee but does not deliver possession of the 
same to the mortgagor. In other words the charge 
accrues from the time when the subsequent mort- 
gagee becomes entitled to enter into possession. 

When according to the mortgage-deed the mort- 
gagee is entitled to the costs of the mutation pro- 
ceedings, such costs must be decreed to include the 
costs of obtaining possession by aid of the Court 
previous to the mutation of names. Hasbmat 
Ali V, Qobardhan Dass Oudh 332 

Mortgagee bound to pay particular sum as 

revenue— Enhancement of revenue— Liability of 
mortgagee. 

Where according to the terms of the mortgage- 
deed the mortgagee is to pay the mortgagor *'at the 
rate of Rs 6 being the proportionate” Government 
Revenue for the land and the assessment is enhanced 
subsequently, the burden of enhancement, in the 
absence of a contract to the contraryi 

falls on the mortgagee inasmuch ^ as the 

bond defines clearly what the Hs 6 signifies. 
Chanqat Ohathu Nambiar V, Chanqat Odayotii 
Kunhiraman Nambiar Mad 337 (b) 

——Possession — Failure to deliver possession — 
Right to damages— Limitation. 

AVhere a mortgagor is guilty of the breach of the 
covenant to deliver possession, the mortgagee is 
entitled to fall back on the claim for interest 
whether it is described as interest or described as 
damages for breach of the covenant tq deliver pcs- 
session. It cannot be said that it is the buainess of the 
mortgagee to get into possession and if he does 
not get possession he is not entitled to interest or 
damages. 

In such a case claim for damages remains unbarred 
80 long as the claim for the principal is also un- 
barred. SUBRAMANIA AiYAR U. PaNCHANADA OdAVAR 

Mad. 785 

Release —Mortgagor mortgaging two houses — 

Suit for sale on basis of mortgage— Exemption of 
one house by statement, whether release— Mort- 
gagee's right to claim entire money from one 
house— Transfer of Property Act [IV of 1S82), s 82. 
One C after mortgaging two houses, house No. 1 
and house No. 2, in favour of the plaintifl sold bouse 
No. 1 to defendant No. 2. Later on the mortgagee sued 
for sale of both houses on the foot of the mortgage. 
After written Staten: ents had been filed the mort- 
gagee’s Counsel made a statement admitting that 
the house No 2 did not belong to the'tnortgagoi 
in the mortgage in suit and that it belonged to onf 
K predecessor-in-interest of defendant No 3 who hac 
mortgaged it to defendant No. 4 and that it mighl 
be excluded from claim. In consequence of tbif 
statement Counsel for defendant No 4 remitted costa: 

Held, that the action of the mortgagee did noi 
amount to a release and he could ask that his entin 
claim under the mortgage be satisfied out of houa( 
No. 1, 
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Held, further, that the owner of house No. 1 could 
Ale a suit for contribution directed against house 
No 2 under s. 82, Transfer of Property Act. Bil 
Kishan V, Bunoia All, 567 

■— ■■■ Uiufructuary mortgage — Mortgagee deprived 

of postesBion before expiry of period— Right to 
interest till date of redemption— Interest, whether 
chargeable on property. 

Where a usufructuary mortgagee who is entitled 
under the deed of mortgage to enjoy the mortgaged 
property in lieu of interest for a period is deprived 
of his possession without payment of the principal, 
he is entitled to interest even subsequent to the period 
Axed for Redemption and the same can be made a 
chargepii- the mortgaged property. Queusami Thevan 
V GAKiVATHi CiiETTi Mad. 783 

Muhammadan Law— Divorce— Words implying 
divorce— Express words for effecting divorce— 
Talak, what is. 

The words T give up all relations and would have 
no connection of any sort** addressed by a Muham- 
madan husband to his wife are not express within 
the meaning of the Hanafi Muhammadan Law to 
effect a divorce nor are they understood in that law 
as implying divoi^oe. Among Indian Muhammadans 
they are frequently used for the purpose of dis- 
sociating oneself from the company or the presence 
of the addressee, of relieving suck a person from 
the obligation of rendering service to the user and 
also for the purpose tf withdrawing restraints 
from the movements of addressee. The express 
words for effecting divorce are well known to be 
talak and its grammatical variations. These words 
are terms of art and the technical meaning which 
they have acquired by usase is freedom from the 
bondage of marriage and not from any other bondage. 
Once they are used they must be given effect to 
according to their technical import and evidence as 
to any intention to the contrary is not permissible 
according to the Hanafi Muhammadan Law. Wajid 
Ali Khan r. Japar Husain Khan Oudh 209 

Dower. See Transfer op Property Act, 

1882, 8. ISO 833 

Payments as presents to wife, 

whether discharge of dower. 

Payments made by a Muhammadan husband to his 
wife during his lifetime as presents cannot be 
regarded as payments made towards satisfaclion of 
dower debt. The maxim ^debitor non proesumitur 
donare*' has no application between husband and wife. 
Mohammad Sadiq v Faker Jahan P. C, 385 

— Widow's right to retain property 

until dower debt is satisfied— Husband's creditor's 
right to proceed against such property. 

Under Muhammadan Law a widow’s right to re- 
tain her husband’s property as a creditor for her 
dower until her debt is satisAed is a personal right 
and not an interest in the property. Therefore, a cre- 
ditor who has got a decree against her and other 
heirs of her husWnd in respect of his debts is entitled 
to have the property attached and sold in execution 
of his decree subject to her right of retention until 
her dower debt has been satisAed out of the income 
of the property or otherwise. Kalbkhan v. Hoora 

Nag. 239 

Gift— Deh’very of possession— Necessity of. 

In order to constitute a valid gift under Muhammadan 
Law it is essential to prove the taking possession 
of the subject-matter of the gift by the donee and 
that the donor had a bona fide inten*"''*' '^f divesting 
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himself in preesenti of bis proprietary title lathe 
property gifted. Mohammad Azim Khan v. Mohammad 
Baadat Ali Khan Oudh 642 

■ 0\it— Husband's gift to wife or by father to 

son— Delivery of possession, necessity of. 

In the case of a gift by a husband to his wife Muham- 
madan Law does not require actual vacation by the 
husband and actual taking of separate possession by 
the wife of the property gifted. A declaration made 
by the husband followed by the handing over of the 
deed are amply sufficient to establish a transfer of pos- 
session. 

In the ease of a gift by a Muhammadan father to his 
infant child no transfer of possession is required; it is 
only necessary to establish a bona fide intention to give. 
Mohammad Sadiq v. Fake Jahan P. C. 385 

-Guardianship- Mother- Right to refer to 

arbitration dispute relating to immovable property 
of minor children— Family arrangement. 

Under the Muhammadan Law the mother as the 
de facto guardian of her minor children is not com- 
petent to enter on their behalf into an agreement to 
refer to arbitration disputes relating to the distribu- 
tion of their father's estate so as to make the award 
binding upon them as to their share in such im- 
movable property. She is equally incompetent to 
agree to the disptsal of her infant children's share in 
any part of the immovable property of their father by 
adopting an award made on a reference made by her 
and by calling the transaction a family arrangement. 
Mohammad Ejaz Husain v. Mohammad Iftikhar Husain 

P. C. 97 

—— Inheritance— 5?irre7ider by heirs in cx- 
change for annuities— Interest in whole estate, if 
enures for benefit of other heirs. 

Where the widow and daughters of a deceased 
Muhammadan have surrendered their rights to a certain 
property in exchange for certain annuities charged 
upon the whole property, their interests in the whole 
property enure for the benefit of the other heirs ir- 
respective of their rights inter se, and the whole prop- 
erty, subject to the annuities and the debts, become 
divisible between the remaining heirs. Ghulam 
Mohammad V. Ghulam Husain P. C. 454 

Suocassion— Custom governing ancestral 

estate — Presumption regarding self -acquisitions — 
Rebuttal. 

In the case of a Muhammadan family if a 
custom governs the succession to the ancestral estate 
the presumption is that it attaches also to the per- 
sonal acquisitions of the last owner left by him on his 
death and it is for the person who asserts that these 
properties follow a line of devolution different from 
that of the talvqa to establish it. But where a family 
custom in respect of succession to taluqdari estate is 
of recent origin and instances af succession to 

f fjrsonal acquisitions by Muhammadan Law are estab- 
ished, such presumption is sufficiently rebutted. 
Mohammad Sadiq V Fake Jahan P. G. 385 

Y/aKf, essentials of— Constructions' of grant 

—Valid objects— Some of objects invalid, e^ect of 
—Sajjadanashin —Ground for remeval— Sajjada- 
nashin and mutawalli, distinction between— Court's 
powers to separate ofiices of mutawalli and saj jada- 
nashin. 

In determining whether or not a particular grant 
is a wakf it is not of much importance to see 
in whose name the grant is made. The crucial 
question is always for what purpose the grant if 
made. 
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la ordef to interpret a docameat and to determine 
whether or not the property granted to an individual 
by name is wakf it is necessary to refer to the cus- 
tomaryuseof the income of the property. 

The term *wakf literally means detention or stoppage 
and the legal meaning of it according to the Hanaii 
School of Muhammadan Law is the extinction of the 
proprietor’s ownership in the thing dedicated and its 
detention in the implied ownership of Ood in such 
a manner that the profits may revert to and be ap- 
plied for the benefit of mankind. 

The requirement of a valid wakf is a substantial 
dedication of the usufruct of the property to charit- 
able, religious or good purposes within the meaning 
of Muhammadan Law, no particular form is necessary 
for creating a wakf. A wakf may be construed from 
Royal grants of property made in favour of in- 
dividual persons as long as it is for a perpetual 
religious charitable or good purposes. The dedicator 
need not use the word wakf at all or may not formal- 
ly transfer the property to the ownership of God and 
the appropriation of property to pious and charitable 
purposes would suffice to constitute a wakf. A grant 
to an individual heritable by his descendants may be 
a wakf. If there is a substantial dedication to a 
valid object it will not cease to be a wakf because 
some objects are mentioned which are not legal objects 
of wakf. The wakf will be valid and the whole in- 
come will be devoted to for the valid purposes. The 
expenses over the drum-beaters, casual visitors and 
maintenance of the sajjadanashin of a khankah and his 
heirs are objects of a valid trust. The essentials of 
a valid wakf are: (1) an appropriator must destine the 
ultimate application of the income to the objects not 
liable to become extinct ; ,2) the appropriation must 
be at once complete; (3) there must be no stipulation 
in the wakf for sale of property and expenditure of 
the price on the appropriator s necessities; (4) per- 
petuity must be a necessary condition. 

A present to a dead man cannot by any stretch of 
imagination be construed to mean a personal grant 
to the successor of the saint. 

A khankah is a monastery or religious institution 
where darveshes and seekers of truth congregate 
for religious instructions and devotional exercises. 
It is generally founded by a darveslt or a $ufi 
professing esoteric belief, whose teachings and per- 
sonal sanctity have attracted disciples whom he 
Initiates into his doctrine. A khankah is usually under 
the governance of a $ajjadanashin who not only acts 
as mutawalli or manager of the institution and of the 
adjoining mosques, but also as the spiritual preceptor 
>£ the adherents. The founder is generally the first 
iajjadanofhin and after his death the spiritual line 
(ail ailla) is extended by succession of aajjadanashins. 
Generally members of his family chosen by him or 
according to the directions given by him in his life- 
time or selected by the faqira and murida are formal- 
ly installed. 

An assignment of income does not always mean an 
assignment of corpus All depends upon the terms 
of the grant aaddts construction. 

Though the partitiou of the endowment itself is 
illegal, distribution of profits arising from it is 
legal. • ' 

The usage can be taken into consideration in decid- 
ing whether there is a trust. 

A trust in the sense of an obligation attached 
to the ownership of property is known to and recognis- 
ed by Muhammadan Law. 
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The distinction between an English trust for charit- 
able and religious purposes and a wakf under Muham- 
madan Law is more historical than legal. Diferent 
systems of law have different explanations as to the 
legal ownership of a property dedicated for public, 
religious or charitable purposes. English law re- 
cognises two estates one legal and another equitable. 
Imam Abu Haneefa holds the ownership continuing 
in the appropriator, his two disciples hold the owner- 
ship to be in God, Shiaa in the beneficiaries and the 
Hindus in the idol. But whatever may be the differ- 
ence in the conception of the legal ownership of the 
property there is no difference whatsoever that the 
beneficiaries have aright in the property which the 
Courts will enforce The distinction of legal and 
equitable estate is of no consequence. The same 
Courts exercise both jurisdictions. The difference in 
the law of trust and wakf as to the transferability or 
otherwise of the property is also due to this difference 
in the conception of ownership of the property. As 
under English law the legal ownership is vested in 
a human being he can transfer it subject to the obliga- 
tions placed upon it. Under the Muhammadan Law 
while the ownership is vested in God the mutawalli 
is His manager; he cannot transfer the corpus 
of the property. A wakf in the terms of English 
Law is a trust and the legal ownership is vest- 
ed in God and the equitable ownership in the 
oeati que trust, and as nobody can transfer the prop- 
erty vested in Ood the wakfa are not transferable, 

A person who himself comes in possession of prop- 
erties as trustee cannot take up the position that they 
are his private properties. 

A sajjadanaahin can be removed where a proper 
case is made out against him for such removal. Cases 
of mismanagement or in capacity will not ordinarily 
ba sufficient to lemove a aajjadanashin as distinct 
from the managership of the property. It must be 
shown that the man is not only incompetent to manage 
the property but that he is of such a low morality 
that his continuance as the superior head of the 
sacred shrines and institutions is repugnant and un- 
desirable. 

Even if the office of the aajjadanaahia and that of 
the manager have been held by one and the same 
]porson since the creation' of the trust, if the Court 
finds that the present incumbent is unfit to continue 
as manager though quite worthv to be aajjadanathin 
it is not bound to follow either the terms of the grant, 
if any, or the usage which has been in force so far. 

Courts will not apply the principle governing the 
case of a mutawalli to a sajjadanaahin. By him the 
spiritual line of the founder is continued. People 
become his disciple mostly not so much on account of 
his personal qualifications but on account of the fact 
that by becoming his disciple they will connect them- 
selves in a spiritual link with the founder saint. 

A sajjadanaahin is not a mutawalli and his powers 
of expenditure are wide and as long as he keeps up 
the institution in a fairly decent condition he is not 
accountable to anybody. Muhammap Kaziii v. 
Abisaohir Pat. 417 

Wakf— Mutawalli — Appointment by 

congregation *^Validity. 

Under the Muhammadan Law, in the case of an 
institution confined to a particular locality such as 
the grave-yard in a mohalla the congregatimia of 
that locality can appoint a mutawalli. Pilawab HusAIk 
V. SuBHAK Khak Oudh 241 

Objecta-^alary and ptnaion of 
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Waqf $iUnt a$ regards amount payohle-^ 
Subsequent declaration of amount by wnqit--Validity 
— Power of mutawalli to reduce amount fixed. 
Under the Muhammadan Law a provision for the 
salary and pension of servants is a valid object of 
waqf. 

If a provision is expressly made in the deed 
of waqf it is not open to the waaif to revoke it or to 
derogate from it, but if he has aeliberately deferred 
making provision on a particular subject to a future 
date and does make such provision, such provision 
should be considered to be part and parcel of the 
deed itself. 

k , mutawalli has no right to interfere 
with the amount fixed by the waqif where the pay or 
pension of servants is made a valid object of the 
wakf, Abdul Wahab v. Suohra Begum A//. 619 

Will in favour of one heir--Minority of 

other keirs---Con$ent by guardian^ sufficiency of. 

A will made by a Muhammadan in favour of one of 
his heirs is invalid unless consented to by the other 
heirs after the testator's death. If the other heirs 
happen to be minors at the time of the testator's death, 
consent must b4|^Ven by them after attaining majori- 
ty. No validity attaches to a consent given by their 
guardian during minority, in which case they are 
free to dispute the validity of the will and to claim 
their shares according to Muhammadan Law. Qhulam 
Mohammad V Qhulam Husain P.C 454 

Municipal Corporation— Taxatton— Gas mains 

laid in streets, whether immoveable property --Lia^ 
hility to he taxed as such---* Immoveable properly\ 
*Buildings\ meanings of. 

The term ^buildings' covers constructions such as 
gas mains laid under public streets, and gas mains 
so laid must be regarded as immoveable property by 
their nature in the territory in which they are 
physically situate and are therefore taxable as im- 
moveable property in the Municipality in which 
they are laid. Montreal Light Heat A Power 
Consolidated v. City of Outremont P. C. 858 

Mussalman Wakf Act (XLIlof 1923), ss. 3, 5, 
10— Failure to submit statement of accounts- 
Conviction— Denial of wakf— Fj^ect of — Jurisdiction 
of District Judge to impose penalty. 

Mussalman Wakf Act Of 1923 is applicable to all 
instruments other than those to whicn the Musalman 
Wakf Validating Act of 1913 applies. 

Under the Act of 1923 all that is needed to 
bring home the offence under s. 10 read with s. 3 
is to establish by evidence that the offender is a 
mutawalli in respect of property which is wakf 
within the meaning of Act XLII of 1923, though the 
mutawalli is bound to file a statement only if he has 
already furnished particulars under s. 3 If the mutawali 
has complied with the provisions of s 3 no question 
as to whether be denies theu;ak/or admits it can 
arise because by his conduct in furnishing parti- 
culars of the wakf property he may be deemed to 
have admitted the wakf and he can be convicted for 
failure to file statement under s. 5 of the Mussal- 
man Wakf ValidatingAet of 1923. 

The District Judge is the proper authority to im- 
pose the penalty provided for by a, 10. It is not 
necessary to proceed against the mutawalli in a re- 
gular Criminal Court. Nasabuluh v.WajidAli 

All. 813 

Mutatlcn-Fjfecf. 

Mutation does not confer title either under the 
Oudh Estates Act or under the genej*al law, Mo&am- 
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MAD Azim Khan v. Mohammad Saadat Ali Khan 

Oudh 64 2 

— — Compromise by mother on behalf of minor 
without leave of Cow t— Legality of compromise — 
Civil Procedure Code (Act V of 1^8), 0. XXXIIt 
r. 7, application of, to proceedings under Land 
Revenue Act. 

The provisions of the Code of Civil Procedure do 
not apply en bloc to proceedings in Courts constituted 
under the Land Revenue Act. Therefore, where a minor 
is represented in mutation proceedings by his mother 
who bona fide enters into a compromise with the 
other party without the leave of the Court as reejuir- 
ed by 0 XXXII, r. 7 of the Code the compromise is 
not bad merely for want of such leave. Bital 
Prasad Singh t». Sarju Singh Oudh 254 

Heg\\ger\ca— Contributory negligence —Apportion^ 

ment of liability. 

Where the defendant's negligence is the primary 
and substantial cause of the damage sustained by 
the plaintiff, be will be responsible for the whole 
damage, though it may have been increased by the 
wron^ul conduct of a third person or though there 
may have been negligence on the part of such third 
person which jointly with the defendant’s negligence 
so caused the damage. The same rule applies where 
the negligence is that of a person for whom the 
defendant is liable. Kadha Kishen v. Secretary op 
State Sind 517 

Contributory negligence — Level crossing— Gates 

left open— Collision of car and engine — Liability. 
Where the defendant's negligence is such as invites, 
as it were, the plaintiff to be less circumspect, the 
defendant cannot put the blame on the plaintiff, if he 
happened to be less circumspect than he would other- 
wise have been 

While the plaintiff vrbo was travelling in bis motor- 
car at a speed of about 7 miles an hour arrived 
near a level crossing, the gates of which were open, a 
Hailway-engine came and collided agplnst the plaint- 
iffs’ car and broke it: 

Held, in a suit for damages that the plaintiff was 
not guilty of contributory negligence and was entitled 
to recover damages, Chatjbry Daya Shankar v. 
Bombay Baroda & Central India Railway Co. 

A11.38G 

— 1 Pleadings— New case in appeal— Per- 

missibility. 

In a suit based on negligence the plaintiff is not 
entitled to throw over the case of negligence which 
he has alleged and spoken to in evidence and ask the 
Court of appeal to find negligence established on e 
quite different species facti. Raymond Lincoln v. 
Mrs. Alice Poupinel De Valkncb P. C. 451 

Negotiable Instruments Act (XXVt of 1881), 
ss, 4, 9, ^3— Debentures issued by Improvment 
Trust— Forged endorsements— Surrender of old and 
issue of new debentures— N ovation of contract— 
Holder in due course— Title to new debentures 
One F was eni rusted by the plaintiffs-appellanU 
with certain debentures for the purpose of collecting on 
their behalf the interest as it zell duS F by meaue 
of forged endorsements in his own fSvour nledged 
those securities with the Alliance Bank of Simli 
endorsing them over to that Bank to secure bis owi 
indebtedness Subsequently the Alliance Banksur 
lendered'these securities to the Improv^Sat Trusteei 
who issued fresh debentures in their pHtce and ^ 
cribed the transaction as a renewsiloi theolddebe^ 
tures. Later on the Alliance Bank under instrucyifpi 
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from F endorsed over the new debentures in favour of 
the Mercantile Bank, the respondents to whom F had 
transferred his loan account, The plaintiffs-appei- 
lants brought a suit for delivery and transfer to them 
of those instruments by the Mercantile Bank: 

Held, (1) that the debentures were promissory notes 
and were, therefore, negotiable instruments; 

(3) that as there was no irregularity in the transfer 
the appellants were apparently in the position of 
holders in due course; 

(3) that the new debentures issued by the Improve- 
ment Trustees were in form and in substance new 
and independent obligations in substitution for those 
under the surrendered instruments; 

(4) that the appellants did not acquire any title to 
these new debentures; 

(5) that the appellants had no right of actionagainst 

the Mercantile Bank as the latter were holders in due 
course of the new debentures. Jolio Mascarbnhas v, 
Mebchatilb Bank of India Ltd. P. C. 126 

^S. 79. See Usurious Loans Act, 1918, s. 2 (3) 

78 (ij 

-^8. --Negligence of collecting Bank, test of. 

Whether or not a collecting Bank is guilty of 
negligence under 8. 131, Negotiable Instruments Act, 
is a question the determination of which depends 
upon the particular circumstances of each case. 
The test of negligence is whether the transaction of 
paying in any given cheque is 80 out of the ordinary 
course that it ought to arouse doubts in the Bankers 
mind and cause them to make enquiry. J. O. Kooin- 
SON V . Cbnteal Bank op India Ltd. Bang. 825 
Oaths Act (X of 1873), 88. 8, 9, ^0-Pany, 
meaning of— Authorised agent, whether party— 
Statement by party to be bound— Effect on other 
parties— Mukh tar’s power to bind. 

The word ’party* in s. 9, Oaths Act, includes a 

1/?here the term^ of a mukhtarnama are very wide 
and give the mukhtar authority to make a compromise, 
confess judgment or make a reference to arbitration, 
such extensive powers must be deemed sufficiently 
wide to include authority to take action under ss. 8, 
9 and lO of the Oaths Act. 

Btatbment by a party in pursuance of an agreement 
made under the Oaths Act, is ordinarily binding only 
as against the parties who had offered to be so bound, 
but where the rights and liabilities of certain parties 
Sire inseparable and some of them agree to be bound, 
the agreement is binding on all of them. Jasoda v. 
Qopal Oudh 246 

Onus of Proof. See Landlord and Thnaz^' 398 
Opium Act (I of 1878^8. 9 (e)—* Importing* and 
^exporting*, meanings of — Sending opium from 
Native State addressed to accused's nominee in 
British India— Refusal of addressee to accept— 
Offence, nature of— Place of commission of offence 
-^pium smuggling— Heavy fines, necessity of. 

The offence of importing opium is an offence con* 
Stituted by bringing it into the territory in question. 
It does not matter where it was before, provided it 
was outside the province. If the goods once come 
across the border'of the territory in question, if they 
oomeforand on account of the accused with his 
consent, the offenqp of importing is complete. II is 
not nsoessary to show that the accused did anything 
outside the territory. 

A, who was a resident of Assam, sent from Oooch 
Bshar a pardel (which was subsequently found to 
poataiu opium) a^uressed to B In Assam which B 
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was to receive on his behalf. The Post Master getting 
suspicious reouested B to take open delivery and 
on his refusal dul^ opened the parcel and it was 
found to contain opium : 

Held,{i) that A was guilty of importing opium in 
Assam under a. 9^ Opium Act, and the offence was 
entirelv committed in Assam 
(ti) that the offence of possession was not made cut 
as B had refused to take possession of the parcel 
(Hi) that the offence was not committed in Cooch 
Behar at all and s. 188 of the Criminal Procedure 
Code bad, therefore, no application to the case. 

The trial Magistrate dealing with oases of opium 
smuggling should impose heavy penalties in cases 
where traffic is clearly brought home to the accused. 

SUPKRINTBNDBNT A RbMBMBRANCER OF LeGAL AFFAIRS, 

Bengal V Ludur Chandra Das CaL 137 

Oudh Estates Act d of 1869), ss. 3, 22, 29, 31 
— Will —Construction— Power to widow to adopt 
in succession— Life- estate and power to adopt — 
Widow's power to dinclaim-Effect of disclaimers^ 
Adoption of daughters or sister's son- Succession to 
non-taluqdari property, rules governing- Adoption 
— Ceremonies— Applicability of Hindu Law — Life* 
estate, whether condition for exercising power to 
adopt— Effect of adoption — Divesting of estate— 
Will-Power to make disposition contrary to law. 
A Muhammadan talukdar made a will which directed 
that if no one of his four wives had any issue, then 
the first wife was to adopt a son within two years of 
the death of the testator, that the boy to be adopted was 
to be a Sunni lad under ten years and was* not to 
belong to a particular familv; that if the first wife 
failed to adopt a son within the prescribed period then 
the second wife was within the space of two years to 
adopt subject to the ’’above conditions.” If the 
second wife also failed to adopt then the third was 
empowered to adopt. If she too failed then the 
fourth was given power to adopt on the same con* 
ditions: 

Held, that, on a proper construction of the will, if 
the first wife died after the death of the testator with* 
out making an adoption, then the second wife was at 
once to come into possession and become entitled to 
make au adoption within two years of her coming 
into possession subject to the condition that the boy 
was a Suuni lad under ten years of age and did not 
belong to the particular family. 

Where a Muhammadan talukdur creates under his 
will a life>e8tate in favour of his widow with power 
to adopt, the widow is fully justified in law in refus- 
ing the life-estate as well as the power to adopt, and 
where she so disclaims her right, her estate is lost 
and the estate of another legatee entitled to succeed 
under the will is accelerated. 

A childless widow of a Muhammadan talukdar coh 
make an adoption of her daughter's son or sister’s soh 
under the provisions of s. 29, Oudh Estates Act, pro- 
vided she has no natural son bom to her from her hus- 
band and provided she has not already adopted a son. 
The expression ’’for the purposes of this Act** cannot 
very well be restricted to mean ’’only for tkO purposes 
of intestacy.” 

Section 22 of the Oudh Estates Act applies only to 
an ’’estate” as defined in the Act; and non-ialukdari 
property is not an ’’estate’* within the meaning of the 
definition given in s. 3. The rule of succession to 
nonstdlakdari property is governed by s 23 of the Act 
that is, by ordinary law, modified by custom, if any, 
proved in the case. Regarding non^talukdari pro^- 
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erty the presumption that it is governed by the rule 
of single heir succession in the case of Liet No. *2 estate 
is rebuttable; but there is no presumption that the 
rule of male lineal primogeniture would govern such 
non^talukdari property in the case of List No 2 estate. 

Under s. 29, Oudh Estates Act, the widow of a 
Muhammadan talukdar is allowed to make an adop^ 
tion only in those cases in which it is permissible for 
a Hindu to do so. The Oudh Estates Act (1 of 1869) 
is a purely secular enactment and has nothing to do 
with the peculiar notions of Hindus and Muhammadans 
on the subject of adoption. It merely lays down that 
in those cases in which a Hindu widow could adopt, 
a Muhammadan widow of a talukdar could also do so. 
It does not touch the question of the qualifications of 
the boy to be adopted. A childless Hindu widow may, 
with the authority of her husband, make an adoption 
and the same power is given to the widow of a 
Muhammadan taiukdar by Act I of 1869. A- Hindu 
widow who has a son born to her by her husband 
cannot legally adopt and similarly a Muhammadan 
widow if ^e has a son by her husband could also not 
adopt under Act I of 1869. Adoption like marriage in 
Hindu Law, is in the nature of a religious sacrament 
but no religious ceremony is necessary under Muham- 
madan Law for the purpose of making an adoption 
which is unknown to Islamic Law. The only con- 
dition of Hindu Law which is imposed upon a widow 
of a Muhammadan iatukdar by Act I of 1860 is that 
the latter must be a childless widow and authorized 
by her husband to make an adoption during her 
widowhood. 

Section 29, Oudh Estates Act, confers the power of 
adoption upon every widow of a Muhammadan taluk- 
dar and it nowhere lays down that it is necessary for 
the widow to be in possession for life of the estate of 
her husband before she can make a valid adoption 
under the Oudh Estates Act. This does not make 
the possession of a life-estate by a Hindu widow or 
a Muhammadan widow the sint qua non or a pre- 
requisite condition before she can validly exercise 
the authority conferred upon her by her deceased 
husband. 

Ordinarily a life-estate vests m the widow of a 
Hindu or Muhammadan talukdar who dies intestate, 
but where a childless talukdar has executed a valid 
will giving his widow authority to adopt and making 
his adopted eon the absolute owner of the estate the 
absolute estate vests in the adopted son from the 
moment he is adopted but enjoyment of it may be 
postponed or deferred till the termination of the 
ufe-estate of the widow. 

A testator who is a Muhammadan talukdar can con- 
fer on any widow of his the power to adopt without 
conferring on her also a life*e8tate; and if the testator 
by his will lays down that on the adoption being effect- 
ed the adopted son should come into immediate pos- 
session of the estate then the Ufe-estate, if any, of the 
adopted mother would be cut off at once 

If the testator is authorized by law to make a 
testamentary disposition of his property he can ex- 
ercise that right and legally make a 'vyill contrary to 
the devolution of the estate on intestacy laid down 
in Act 1 of 1869. provided his will does not offend 
against the rule of perpetuity incorporated in that Act. 
Moiummad Azm Kuan v, Mohammad Saadat Ali Kuan 

Oudh 642 

... 8S. 8,10,32 A— Entry of name in lists, 

oi^lncomoration of acquired property to 


property under Act—Will---‘Non-complianee with 
provisions of Act, effect of. 

By s. 10 of the Oudh Estates Act the entry of the 
name of a person in the lists is conclusive evidence 
that he is a talukdar to whom the provisions of the 
Act apply The effect of the inclusion of his name 
in the second list is a statutory declaration that the 
particular estate by family custom devolves upon a 
single heir. 

Apart from the provisions of s, 32- A, Oudh Estates 
Act, no incorporation of other property to property 
held under the Act is possible whether by purchase 
or accretion. 

A Will by the taluqdar which does not comply with 
requirements of Oudh Estates Act is not valid in law. 
Mohammad Sadiq Ali Khan v. Fakr Jahan Beoam 

P.C. 385 

S. 22 (10)— ‘Male agnate', meaninp of— Test 

of determination. 

The meaning of ‘male agnate' in s. 22 (10;, Oudh 
Estates Act, cannot be determined without recourse to 
the ordinary law which would govern the succession 
a part from the statute. Dulahin Jadunatii Kuar v, 
liisHEsiiAR Bakhsh Singh P , C. 747 

88.22,29, 31. See Oudh Estates Act, 

1869, s. 3 642 

8. 29— Muhammadan Talukdar— Widow's 

power to adopt— Adoption after re- marriage— 
Validity. 

The widow of a Muhammadan taluqdar of Oudh has 
under the terms of s. 29 of the Oudh Estate Act (which 
confers on her the power to adopt) no power to 
adopt a son after ro-marriage and an adoption made 
by her after her ro-mamage is therefore, invalid. 
Audul Hamid Kuan v. Saadat Ali Khan P. C. 745 

Oudh Rent Act (XXIi of 1886), as. 4 (1), 52- 
Folicy of Act— Relinquishment by tenant without 
surrender of possession— Ejectment of tenant, suit 
for. 

A relinquishment in writing without surrender 
of possession on the part of a tenant does not con- 
stitute a sufficient right in the landlord to recover 
possession of the plots in question by means of a 
suit in ejectment. 

The policy of the Oudh Rent Act is to keep the 
relationship of landlord and tenant subsisting 
in spite of either or both of them and it can be 
terminated only in the manner provided by the Act. 

The combined effect of ss. 4 (1) and 52, Oudh Rent 
Act, is that an effectual ejectment of a tenant caq 
only take place when the procedure with reference 
thereto as prescribed by the Act has been adopted 
and this will be so in spiteof any agreement Wweeu 
the landlord and the tenant. Amah Nath Sinoii v. 
Har Prasad Singh 0udh333 

Panchnama— Evidentiary value. See Boudav 
Prevention of Gambling Act, 1887, s. 40 (a) 868 

Pardanashina— Applicability of rule. 

The rule giving protection to pardanashins is not 
strictly applicable to cases where the pardanashin id 
net a contracting party and the case is one of fraud 
not undue influence. Pusnima Debya v. Nand LaL 
Ojha Pat, 677 

partition. 

See Co-tenants c 894 

See Court Fees Act, 1870, Sou. II, Art. 17 (vi) 

, 600 

---Previous possession to he respected. 

It is a general rule of law that partition should be 
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made with due regard to the posseeeion of the parties. 
Jai Dayalv. NabaikDas Lah, 270 [b) 

Partition Act OV of 1893), 8$.2» 3,4,6, scope 
of-^Operation of s, eomditions for^Inhertnt 
jMwers of Court in partition cases. 

There is a broad dietinotion between ss. 2, 3 and 6 
of the Partition Act iormiDg a group on 
the one hand and s. 4 on the other. Section 
4 apnlies to the case of a dwelliug house a share 
of wnioh has been transferred to a stranger and 
three conditions must be fuliilled before s. 4 comes 
into operation (1): the suit must relate to a dwelliug 
houito of an undivided family, (2) some share in it 
must have been transferred to the stranger and (3) 
the stranger transferee must have sued for partition. 
In the case cf the other sections, one of the parties to 
the dispute may or may not be a stranger. Even if 
the subject of the dispute is a dwelling house unless 
there be a stranger transferee s. 4 does not apply. 

What s. 3 contemplates is a request ^ a party 
for the sale of the whole property. Tue section 
favours the smaller share-holder at the expense of 
the larger and the fact of a person owning a large 
share is a disability under the section since such a 
person is precluded from offering to buy the interest 
of the party owning the smaller share. This is the 
reason why the Courts have wherever possible striven 
to avoid this result. 

If a sale is directed under s. 2 and s. 3 docs not 
apply, the sale is nevertheless one governed by the 
Partition Act and s. 6 relates to such a sale. 
Independent of Partition Act, a Court has inherent 
wer to refuse to divide a property by metes and 
unds and to adopt such other means as may appear 
equitable for effecting a just partition. SuBBAMMAt^. 
Ybbrayya Mad 203 

Partnership. 

See Civil Procedure Code, 1908, 0, I,r. 3 497 

See Evidence Act, 1872, s. 92 874 

See Penal Code, 1860, s. 405 493 

— ~AhAence of partnership deed^Loss in business 
-^Measure of individual liability'— Co-partner 
joining suh-co-partner— Sub-co-partner's liability — 
Common Law, 

Under the Common Law of England where 
there is no partnership deed between the co- 
partners the loss in the business has to be 
borne by them in proportion to their contribution 
oPcapital. Where a co-partner takes with him a sub- 
co-partner not in any particular share but whose con- 
tribution towards capital is to be a particular sum, 
if sdeh CO ^partner contributes further capital towards 
partnership, the liability of the sub-co-partner in the 
loss of the business is not thereby increased but will 
be in proportion to his contribution. Giuseppb 
Bianco r. Giovanni Vincenzo P.C. 396 

Patnl Regulation (Vlli of 1819), s. 14— Auchon 
. of patni rights— Auction-purchaser paying rent to 
. zemindar— Patni sale set aside on suit by patnidar 
, —Subsequent suit for refund of rent by auction-pur- 
chaser t maintainability of— Expression of opinion by 
. previous Court, effett of. 

A patnidar on 3rd June, 1922, brought a suit 
both against the eemindar and the auction-purchase^ 
fyt setting aside a sale effected under the Patni Regula- 
tknai on 15th May, 1922. On 9th June symbolical posses- 
fion was obtained, by the auction-purchaser. In 
Deoember, 1922»Axid in April and Hay, 1923, he paid 
oertHnsums ofrenttothe umindar. The suit of the 
potnider euoeeededaad the sale was set aside by the 
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first Court. At the time the first Court set aside the 
sale it provided that the patnidar should recover 
possession and it directed the zemindar to pay the 
plaintiff s costs and also to refund the purchase-money 
to the auction-purchaser with interest, to return him 
certain security and to bear his costs in the suit. The 
auction-purchaser as well as the zemindar filed appeals. 
The auction-purohaser’s appeal proceeded on the 
aground that he should have been refunded the rent 
which he had paid to the zemindar. The Appellate 
Court dismissed the appeal but in doing so remarked 
in its judgment that s. 14 of the Regulation would 
not be a bar to another suit for the recovery of tho 
rent paid. Thereupon tho present suit was brought 
by the auction-purchaser both against the zemindar 
and tho defaulting patnidar for the refund of the 
money paid by him as rent: 

Held, that the suit against the zemindar was barred. 
The proper remedy of the auction-purchaser was under 
s. 14 of the Patni Regulation, it was not intended 
by the Regulation that the matter should be dealt 
with piecemeal. The intention was, at all events so far 
as the claim against the zemindar was coucerned, the 
whole matter should be enquired into and the auction- 
purchaser should be put in such a position as to suffer 
no loss. 

Held, also, that s. 14, Patni Regulation, does not ex- 
clude suits against any party except the zemindar, e. g., 
against patnidar. 

Held, further, that the mere expression by the Ap- 
pellate Court in the former suit that another suit 
would lie, could not bind the parties. 

Held, still further, that payment of rent by tiie 
auction-purchaser to the zemindar could not be re- 
garded as payment under a mistake of fact and could 
not, therefore, sustain a suit for money paid without 
consideration. Abdul Hamid v. Bujy Okand 

Cal. 472 

Penal Code (Act XLV of 1860), s. 34— Joint 
assault— Inference of common intention. 

Where several men assault another at one and the 
same time, each of them seeing that the others are as- 
saulting also, the assault may be regarded as a com- 
mon one though the impulse to assault may have arisen 
independently. Emperor v, Ebrahim Rang. 836 

88. 46, 117. See Salt Act, 1882, s. 9(a) 91 

8. 52. See Criminal Procedure Code, 1898, 

8.103 60 
8. 64. Sec Calcutta Municipal Act, 1923 

8.391 465 

88. 99, 352. See Criminal Pboobdure Code, 

1898. 8. 103 60 

• 8. 124- A. Sec Criminal Procedure Code, 

1898, SoH.lI 187 

' —9, Giving false information to Police 
about missing of animal, whether an ofenu. 

Where the accused reported to the Police that hie 
buffalo was missing, and the Police directed a case in 
the matter and it was subsequently establisbed that 
he had sold the animal to a person against whpm the 
accused wanted to get up a case: 

Held, that the report, not being the report of a 
cognizable or non-cogni^ble offence, did not in itself 
call for any action on the part of the Police Officer to 
whom it was made, and hence fell short of fulfilling 
the conditions necessary to justify a conviction 
under s. 182 of the Penal Code. Mosafir Singh v. 
Emperor Pat. 447 (a; 

>88.193,467. See Criminal Prcoedurh 

Code, 1898,>. 195 (1) (6) 779 
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M ■'"8. Institution of criminal proceeding\ 
what amounts to-^Making false charge of cognizable 
ofence, ef ect of. 

The maung of a false charge to the Police of a 
cognizable offence is the institution of criminal pro- 
ceedings within the meaning of s. 211, Penal Code. 
Whore the accused made a report of an alleged offence 
under a. 301, Penal Code, and thereby caused the 
Police to make an investigation: 

Held, that the accused must be deemed to have in- 
stituted a criminal proceeding within the meaning of 
a. 21J, Penal Code. Empkbob i\ Johri All 277 

— ^ 3. 300, Exception Murder— ^Grave and, 

sudden provocation' — Mere vulgar abuse— Provocation 
not grave and suddenSentence, 

Mere vulgar abuse is not such a grave and sudden 
provocation as is contemplated by Exception i to 
s. 300 of the Pena) Code. But provocation though 
not grave and sudden may be a sufficient reason 
for not imposing the capital sentence. 

Vulgar abuse may amount to provocation even 
though the party abused is a mere kamin, Abdullah 
V. Emperor Lah, 715 

8 300, EXCep. 1, 8. 304— Grave and 

sudden provocation — Tests— Social morality^ how 
far a guiding factor. 

The question of provocation is a phsychological 
question and one cannot apply considerations of 
social morality to such a question. 

Where a man te s a woman in. the arms of an- 
other, and loses control over himself, the circum- 
stance that she was his mistress and not wife docs 
not make any real difference for the purposes of s 
304, Penal Code J'othabaju v, Emperor Mad, 314 (a) 

—88. 302, 149. See Criminal Puocbdur'3 Code, 

1898, ss. 237, 238 721 

88 302 and 201. See Criminal Trial 

376 

- 88. 304-11, 325— 0 fence under provocation 

—Resultant death — Nature of offence. 

Where the deceased hadf beaten the accused 
with a shoe and being overpowered by others, the 
accused lost self-control and picked up some sort of 
wooden substance which was lying near by and 
introduced it into the rectum of the deceased who 
died in consequence : 

Held, that the offence was one under s. 301-11 and 
one not under s. 325, Penal Code. Bhola Nath v. 
Bmpbrob Lah. 729(b) 

-88. 326 and 302. See Criminal trial 

272 

~-~-8. 335— Offence under provocation—Sentence 
of fine only— Insufficiency of. 

An offence under s. 335, Penal Code, though com- 
mitted under some provocation, should not be treat- 
ed leniently and a sentence of fine only will not be 
sufficient to meet the ends of justice. Bmpbbor v. 
Ghulam Nabi Lah. 734 

8. 338. See Criminal Pboobdure Codb, 
1898, 3. 516-A 724 

• — — —38. 366, 368— 0#ence under s. S68— 

Knowledge of accused, importance of. 

For a conviction under 8. 368, Penal Code, the ac- 
cused must be proved to have had knowledge of 
the fact of kidnapping or abduction. Bmpbbor v, 
Zamin Oudh 243 

368— Charpe to Ju^^Bssentials, 

A verdiot of the Jury finding a person guitly 
under s. 368, Fenal Code, must be considered erxo- 
aeous within the meaning of 0 ,' 843 (8), Minimal 


Procedure Code, where the Judge did not ade- 
quately bring out the difference between knowledge 
and existence of grounds for belief or Buspioion in 
his charge to the Jury or, at any rate, the Jury did 
not understand the importance of the difference 
between the two things. Bmpbbor v. Zamin 

Oudh 243 


88 401,457— Separate sentences under— 

Legality of. 

Though technically the offence of being member of 
a gang associated for the purpose of committing 
burglaries is different from that of actually taking 
part in them, yet where the main evidence to establish 
membership consists of the fact that the accused took 
part or received some of the proceeds of the burglaries 
it is not equitable to give separate sentences under 
86. 401 and 457, Penal Code. Suujan Bingh v. Emperor 

Lah, 27 

8. 405 — Criminal breach of trust— ‘Partner, 

liability of— Dishonest intent— Burden of proof— 
Duty of Court in partnership cases. 

The words of s. 405, Penal Code, are quite enough 
to cover the case of a partner and if one partner is 
given authority by the other partners to collect 
moneys or property of the firm, he is entrusted with 
dominion over that property and if he dishonestly 
misappropriates it, then he comes within the section. 

The burden of proving dishonest intention under 
e. 103, Penal Code, on the part of the accused is on the 
prosecution. In other words, the prosecution must 
prove facts from wliicli the only possible inference 
which can reasonably be drawn is that there was a 


dishonest intent. 

Jn case of charges of criminal breach of trust 
against partners, the Court ought to be very careful. 
In many cases it is impossible to say what the share 
of the accused may be, whether he is indebted to the 
firm or whether the firm is indebted to him and if the 
firm is indebted to him there may be no dishonest 
intent in his withdrawing money from the firm. If 
there is any doubt upon the matter, the accused must 
always have the benefit of the doubt. Jaqannath v. 
Bmpbrob ' Bom. 493 

88. 409, 477A. See Criminal Proobdurh 

Codb, 1898, 8. 231 136 (b) 

8 . 430— Essentials 0 / the offence— Intention 

to save one's own land— Effect of. 

Where the accused cut a bandh belonging to the 
complainant and containing water which the coffin 
plainant required for the irrigation of his fields and 
let out some of the water : 

Held, that the act of the accused would amount to 
an offence under s. 430, Penal Code, even though 
there was evidence to show that if the dam had 
not been cut, the crops of the accused would have 
been destroyed. 

To fall within s. 430, Penal Code, the act need 
not be an act of wanton waste. Raghunath v* 
Bmpbrob Pat, 592 

— 8. 447. See Criminal Peoobddrb Com, 1898, 

88.413,415 248 

8.463. See Criminal Proobdurb Oopb, 

1898, SB. 436. 437 780 

— — — 8. 477-A. See Criminal Procbddeh OodBj 
1898, 8 195 (1) (e) t 766 

Petition to Govern mont—Hecifais in admissihilitjt 
of, 

A genuins petition of appeal produced from the 
Government Secretariat, even though it may not beat 
the iignaturo or thumb-mark of the tMurtriisadail* 
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sible in eyidcnce) but a statement made in it by the 
appellant in his own interest about bis alleged relation- 
snip with a certain person cannot be admitted as 
relevant and admissible in evidence unless such state- 
ment has been brought home to the appellant as his 
own. Mohammad Astm Khan v. Mohammad Saadat Ali 
Khan Oudh 642 

Pleader— Authority to refer. See Civir Proohdurk 
Oodb,1908, O.llJ, R 4 712 


Pleader and oWent— Statement of Pleader^ value of 
—Contradiction hy client^ effect o/— ‘Moqadma*, 
meaning of. 

When a Pleader, who is authorized by his vaka^ 
latnama to appear for a party, does appear and 
makes a statement of fact on behalf of that party, 
the mere allegation of that party to the contrary 
is not material sufficient to contradict his Pleader, 
The word “mogadma*' is a general term meaning 
“case" and applies not only to an original suit but 
to an appeal. Shbo Nath Singh v, Bansidhar 

All 622 


Pleadings. 

Contempt OK Court 901 

See Nbqligbnok 451 

Poll See Company 193 

Post Office Act (VI of 1898), 8. 6-‘Default’ mean- 
ing of. See Civil Procedure Code, 1908, s 100 669 
PrSLOtlOQ— Dismissal of suit on preliminary issue, 
i^*propriety of. 

As a general rule a Subordinate Judge ought not 
to dismiss an action on a preliminary issue, but 
ought to try the preliminary issue and then try out 
the other issues as well. It is only in exceptional 
eases when the preliminary point seems clear and 
the record is a very heavy one and the trial of other 
issues would take a long time that it would be 
desirable to dismiss the action on a preliminary issue. 
Bhaovan Gokdlji V. Balku Babaji Bom. 497 

— New point in appeal. 6'ee Surety 629 


— — — Neto points in appeal— Question of law — 
Point of non-registration of admitted document, 
whether can be raised for the first time in appeal — 
Conduct of parties, effect of. 

When a question of law is raised for the first 
time in a court of last resort upon the construction 
of a document or upon facts either admitted or prov- 
ed beyond controversy, it is not only competent but 
ei^edient in the interests of justice to entertain the 

S lea. The expediency of adopting that course may be 
oubted when the plea cannot be disposed of without 
deciding nice questions of fact in considering which 
the Court of ^timate review is placed in a much 
less advantageous position than the courts below. 
The course ought not in any case to be followed un- 
less the court is satisfied that the evidence upon 
which they are asked to decide, establishes beyond 
dcttbtt^t the facts if fully investigated would have 
supported the new plea. Official Liquidator of M. 
B. Moola Sons Ltd. v. Mrs. Pebsineb B. Bcbjobjee 

P. 0 737 

„ PrecedentSf v<dut of. 

Brvery judgment must be read as applicable to the 
J^tictuar iMts proved, or assumed to be proved^, 
siuoe the generality df the expressions which may be 
found there are not intended to be expositions of the 
whole law but governed and qualified by the particular 
faote of the case in which such expressions are to be 
lound. Mohammad Asim Khan v. Mohammad Saadat 
Kman (Mh f 48 


Privy Council— Concurrent findings 

Concurrent findings will not be disturbed unles 
it is shown that there has been a miscarriage o: 
justice, or the violation of some principle of law o; 
procedure. This does not necessarily imply tha 
their Lordships make the findings their own, foi 
almost ex kypothesi, they have not considered then 
in detail: but only that where matters offacthav( 
been fairly tried by two local Courts, which are oftei 
in a better position to conclude upon them than th< 
Board, and the same conclusion has been reached h} 
both, it is not in the public interest that the facb 
should again be examined in the ultimate Court o: 
Appeal. Satqur Prasad v. Hab Nabain Das P. C. lOfi 

!■ ■«.■ Privy Council — Concurrent findings oj 

fact— Costs— Interference. 

It is not the practice of the Privy Council to re-opez 
concurrent findings of fact of the Court below. 

It is very rarely that the Privy Council interferei 
in a matter merely of costs. Mohammad Sadiq v. Faki 
Jahan P. C. 38f 

Privy Council— Concurrent findings of fac 

—Interference^ . « 

The usual practice with the Privy Council is noi 
to disturb concurrent findings of fact of the Court( 
below. U Po Lein v Ma Hnin Hlaino P.C. 393 
Pre emption 5ee Vendor and Purchaser 87S 

Building sites in Benares City— Proof oj 

custom as to buildings— Evidentiary value. 

The burden of proving the existence of a custom 
of pre-emption with regard to building sites is on the 
party who alleges the existence of such a custom 
and he cannot succeed by merely establUhing thal 
there is a custom of pre-emption with regard tc 
houses. But ordinarily the same principle oJ 
exclusion of strangers would apply to building sitefi 
as applies to houses and if a custom of pre-emption 
with regard to houses is proved slight evidence 
ought to be sufficient for establishing that the same 
custom applies to building sites. Gadbi bHANKBX 
Prasad V. 8 ita Ham All. 616 

Vendee acquiring share during pendency of 

miit for pre-emption— Claim for pre-emption, 
whether defeated— Crucial date— Agra Pre- 
emption Act (XI of 1022), IP. 

Under the law as it stood before the passing of 
the Agra Pre-emption Act of 1922, the vendee’s 
acquisition by gift of a share in the village, 
pending a co-sharer’s suit for pre-emption 
would defeat that co-sharer’s claim for pre- 
emption. The decisive date as regards the 
right of the co-sharer to pre-empt is the date of 
the decree. Hans Nath v. Raqho Prasad Singh 

P. C. 402 


Presidency Towns Insolvency Act (III of 1909;, 

$8 17, 30, 90— Property in Foreign State— 
Whether vests in Official Assignee— Adjudication in 
British India— Injunction against proceedings in 
Native State— Power to grant— Annulment of 
adjudication— Power of Insolvency Court, whether 

terminates. * * 

An adjudication order does not operate to vest the 
insolvent’s immoveable property situated in a Foreign 
State in the Official Assignee or when there has 
been a composition scheme approved of by the 
Court, in the trustees of the composition under the 

order approving the scheme. 

But, the language of s. 90 (1), Presidency Towns 
Insolvency Act, is wide enough to confer on the 
Oourl the power of granting an injunction 
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resiraininff prooeedion in a Foreign Court by credi- 
tors of an Insolvent who is so adjaoicated in a British 
Court and the more so when the parties sought to be 
restrained carry on business within the Court's 
urisdiction even if they do not reside there and have 
ssets within its jurisoiotion which can be attached 
in the case of any breach of the injunction. There 
is also nothing in principle which prevents the Court 
from restraining such proceedings. 

The jurisdiction of the Insolvency Court is not 
exhausted owing to the annulment of the adjudication. 
The Court has jurisdiction to give effect to the 
scheme it has approved. Sumbrmull SuRANi, In re 

Cal 141 

S. 46(3). See Limitation Act, 1908,8. 4 

822 

PreSUmptlOn-;-*i?eHyton and etaius of child. 

A child born in India must under ordinary circum- 
stances be presumed to have his father's religion and 
his corresponding civil and social status. Mohammad 
AzimKhan V. Mohammad Saadat Ali Khan 

Oudh 642 

Prevention Of Cruelty to Animals Act (XI of 
1890), 8. 6^0 fence by eervant-^Liahility of owner 
---'PermitB^ *employ$f meanings of-^Criminal 
Procedure Code {Act V of 1898) t s. 190 (6)— Charge 
against servant— Power to issue process against 
master also. 

The word '^permits" in s. 6, Prevention of Cruelty 
to Animals Act does not involve any conscious act 
on the part of the person who is held to be liable 
under the section. The fact that the accused was 
absent and ignorant of the use of the animal by 
his servant, is, therefore, no defence to a charge 
under s. 6* 

Where an animal is the property of the accused 
and is employed in the work of the accused it is 
nonetheless employed by the accused by reason 
of the fact that toe accused employs a driver to drive 
the animal. 

Where a complaint is made against a bullock- 
driver it is open to the Court to take cognizance 
of the offence against the owner of the animal also 
under s. 190 (cj, Criminal Procedure Code. 
Bindeshwar Prasad v. Emperor Pat. 59 

principal and surety— Deed of guarantee--- 
Construction— Debt secured by mortgage — Surety^ 
whether liable only for deficiency after realising 
mortgage securities— Right to securities. 

The material clauses in a deed of guarantee ran 
as follows— (t) 'Tn consideration of your having at our 
request agreed to obtain a loan of Bs. 40,00,000 
bearing interest at six per cent, per annum from 
the Imperial Bank of India for the sole benefit of 
John Oarapiet Galstaun for the purpose of satisfying 
certain decrees and paying certain pressing debts 
such sum of Bs. 40, CO, 000 to bear interest at the 
rate aforesaid and the re> payment thereof to be 
secured by a mortgage to be executed by the said 
John Oarap etQalstaun in your favour of the pro- 

p irties We hereby (guarantee to you 

the payment by the said John Oarapiet Galstaun of 
the said sum of Bs. 40,00,000 to the limit of our 
aggregate and individual liability hereinafter pre- 
scribed; 

(ii) ihis guarantee shall be a continuing guaran- 
tee. but our aggregate liability thereunder shall not 
under any ciroumatances exceed the sum of 
Ivji. 18.00.000 and the liability of Sach of us iudiW. 


Principal and aurety— eoncld. 

dually in respect of the said sum shall not exceed 
the sum of Bs. 6,00,000; 

{Hi) within the aforesaid limit of liability this 
guarantee shall extend to and be applicable to the 
whole debt that shall ultimately be due to you from 
the said John Carapiet Galstaun in respect of such 
advance as aforesaid and not merely to so much 
thereof as shall be co-extensive with our aforesaid 
maximum liability hereunder, 

The High Court held that upon its true construc- 
tion the guarantee only provided fora guarantee of 
the balance which should remain owing after the 
creditor had exhausted his remedies under the 
mortgage against the principal debtor. On appeal; 

Held, (i) that the guarantee covered the whole 
debt of 40 lakhs to the limit of the aggregate and 
individual liability of the guarantors and not merely 
the deficiency remaining afterrealising the mortgage 
securities; 

(n) that cl. (Hi) was a clause commonly employed 
in the case of a limited guarantee to enable the 
creditor at any rate up to a point to retain as against 
the guarantor dividends received in the bankruptcy 
of the principal debtor and it did not cut down but 
re-inf orced the obligation imposed by[c]. (i); 

(in) that this construction of the guarantee was not 
in any way affected by the practice of the Courts in 
India under 0. XXXIV, Civil Procedure Code, in 
relation to suits to enforce a mortgage. 

Their Lordships further disapproved of the 
view that the sureties would not be entitled to 
the benefit of the securities until the whole of the 
40 lakhs had been discharged. Alfred Ernest v. 
Carr Lazarus P. C. 407 

Private Prosecutor. See Criminal Procedure Code, 
1898, s. 423 474 

Privy Council— Interference on question of 

valuation. See Land Acquisition Act, 1894, s. 11 

449 

Probate and Administration Act (V of 1881), 

8$. 4, 1 2, 5 9, 90— Title of executor, whether vests 
before grant of probate— Sale by executor before 
getting probate, validity of. 

Under the Probate and Administration Act, 
1881, the estate of a testator vests in the executor and 
the executor has the power to dispose of the estate 
from the date of the testator's death, even though 
probate has not been obtained. 

Under the English Law the title of an executor is 
derived from the W ill and not from the probate though 
it is probate alone which authenticates his right, and 
the Indian Legislature has not departed from this 
principle in the Probate and Administration Act, 1861. 

Section i2, Probate and Administration Act, does 
not imply that before probate the executor has no 
title but is only intended to simplify the proof of 
his title as dating from the testators death by authen-^ 
ticatingthe Will against all the world# KaPitala 
Venkata Scbamma V. Katrbddi Bamatya P. 0. Ill 

— a, 62. -Succession Act (XXXIX of 1925), 

276— Oral Will— Application for probate, maintain- 
ability of— Fact that substance of oral Wiilv:as' 
taken down at the time, effect of^ 

An application for the grant of probate of an oral 
WUlcanbe entertained under thb Probate and Ad- 
ministration Act (V of 1881). 

The fact that the substance of the oral Will was 
taken down at the time the Will waa made would 
not make any difference in the eye .of the law. That 

iwnnM nnlv ha m. mtrnnxr niara of AvirlAiiaA' So 
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proTs the contents of the oral Will, Pmii Lal v. 
I^LA Ram All. 284 

Probate prooeedinge— Application by legate-- 

Death of party— -Right to continue, whether 
survives to donees of legacy— Civil Procedure Code 
(Act V of 1908)t s. 2 [U)--'Legal representative\ 
meaning of, 

A person applied for probate under a will. The 
widow of the testator produced a codicil under which 
she was a legatee and claimed probate. The Dis- 
trict Judge granted probate of the will holding 
that the codicil was not genuine. The widow 
appealed and during the pendency of the appeal 
she made a gift of tbe legacy to A and then died. A 
applied for being subsituted in place of the widow: 

Heid, that as the right to the legacy had vested 
in A, he wasa'legal representative^ of the widow 
vfithin the definition in s. 2, Oivil Piucedure Code, 
and was entitled to be substituted as party under 
0 XXII, Oivil Procedure Code. 

The right to obtain a probate does not ordinarily 
survive but in an appeal in a case where the judg- 
ment appealed against may operate as one in rent 
difTerent considerations will arise. Chakdramani v. 
Bipin Behari Cal. 543 

Provincial Insolvency Act (V of 1920),S8. 4, 

53— -Benami transfer by insolvent— Jurisdiction 
of Insolvency Court to consider nature of transaction, 
whether controlled by s. 33. 

In the case of benami transactions the limitation of 
two years imposed by a. 53, Provincial Insolvency 
Act, does not apply, and an Insolvency Court can 
decide the question whether a transfer by an in- 
solvent is benami under s 4 of the Act even if the 
transaction took place more than two years before 
the presentation of the petition in insolvency. 

Section 4 of the Act is controlled by s. 53 only in 
respect of real transfers made by the insolvent. 
Bisbswar Ohaudhubi V. Kanhai Stnqh Pat. 299 
— — — S8, 4, SB— Attachment by court through 
Receiver— Claim not preferred within 21 days’— 
Power of court to enquire —Act of Receiver^ what 
constitutes. 

Where on an application made by a creditor, the 
Insolvency Court ordered the Official Receiver to take 
2 ) 088 es 8 ioQ of certain property alleged to belong to 
the insolvent and the Official Receiver in pursuance 
of the said order attached this property : 

Heldf that the attachment was notact or decision 
of the Receiver, within the meaning of a. 68, 
Provincial Insolvency Act, and a claim put forward 
by a stranger to the said property could be enquired 
into even though it was made more than 21 days 
after the date of tbe attachment. Natuu Ram v, 
Madan Gopal All. 791 

— 8. 7— Application for adjudication— Death 

of debtor— Proceeding, whether abates. 

In proceedings for adjudication of a person as in- 
solvent he may be rightlv declared such in spite of 
the fact that he died before tbe application for his 
being declared as ipsdlvent was decided. The ap- 
plication may be allowed to proceed bringing on the 
record his legal representatives for realization and# 
distribution of his pA)porty. Girdhari Lal v. Jugal 
KisflORE Lah.733 

88. 20, 56 (t) —Civil Proudure Code (Act 

V of 1908U f JlT/^ReceiveTt whether repreuntatire 
of debtor— Objection by Receiver to ezecution against 
aehtsr^s property, whether falls within s. 17 Second 
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appeal, maintainability o/— Ad interim Receiver, 

powers of. 

The question whether a Receiver in insolvency is or 
is not a representative of the debtor for the purposes 
of s. 47. Oivil Procedure Code, dcj ends upon the pur* 

f ose and nature of the application made by the Receiver 
'or some purposes he would be entitled as repressnt* 
ing the judgment-debtor to litigate matters under s. 
47 of the Code; but where he comes to the executiog 
Court for the purpose of saying that as the judgment- 
debtor's property now belongs to the Receiver the Court 
cannot sell for the judgment-debtor's debt that which 
is the property of another person because it has vested 
in the Receiver for the benefit of the creditors, then, 
for that purpose, the Receiver is not a repre- 
sentative of the judgment-debtor, but a third 
party making a claim, and no second appeal lies from 
an order made on such an application. 

An interim Receiver cannot represent the debtor and 
make an application under s. 47, Civil Procedure 
Code. Mohitosh Dutta r Satish Chandra Cal. 593 

8. 27 (2)— Application far discharge— 

Extension of time— Creditors' right to apply, 
Section 27 (2) of the Provincial Insolvency Act, 
authorises a Court to extend the time for an ap- 
plication for discharging an adjudicated insolvent 
even if an application for extension of time is made 
after tbe period specified for making the application 
for discharge has expired. 

It was not ths intention of the framers of the Pro- 
vincial Insolvency Act, that the debtor should dbrive 
advantage from his failure to apply for discharge, 
Therefore, an application to extend time for discharge 
made by a creditor should be granted if the annul- 
ment of the adjudication is calculated to prejudice 
the creditor. Ladubam v. Sakharam Nag 873 

88. 44 (2), 79— Adjudication of firm— 

Discharge of partners— Subsecpient arrest of part* 
ner for private debts, legality of— Adjudication, 
efect of— Failure of Court to frame rules— 
Procedure. 

It is not only incumbent on the creditors of a 
firm which has been adjudicated as insolvent but 
also on the creditors of each individual partner to 
prove their claims in the insolvency proceedings, and 
a partner whose property has vested in the Official 
Rsceiver for the benefit of his creditors should not be 
allowed to be harassed again by one of such credi- 
tors merely and solely because the order of adjudica- 
tion was not passed in an application directed against 
him but against a firm in which he was a partner or 
because, for the sake of convenience the court pass- 
ed an order against the firm and did not pass a 
specific order against each individual partner in 
such firm 

The failure of the Court to frame rules as required 
by 8. 79, Provincial Insolvency Act, cannot override 
the provision of the law which exempts an insol- 
vent from liability for bis debts prior to the date oi 
his insolvency on his obtaining a discharge. |n the 
absence of such rules the provisions of the Civil 
Procedure Code, apply to insolvency proceedings in 
view of s 5 of the Provincial Insolvency Act. Hberji 
J ivBij V, Firm op Valabram Mulji Sind 815 

p — 8. 52 —Application to immovable property 
Receiver* includes ad interim Receiver— A p* 
plication for stay of sale of insolvent's property 
in execution of decree— Duty of Court to stay 
sah’T'Sale efected— Official Receiver's riglis. 
Section 59, Provinoial fnaolrency Act, aa new amende 
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ed oontemplatdfl the presentation of an application 
not as it used to be after adjudication but at an earlier 
stage that is to say after an insolvency petition has 
been admitted. At that stage the only Receiver that 
can be in existence for the purpose of applying is an 
interim Receiver. 

Section 52 applies to all kinds of property under 
attachment by a Court. 

Where an insolvent’s property is attached in execu- 
tion of a decree before he applies for insolvency, and 
on his insolvency application being admitted the ad 
intenm Receiver applies for stay of sale, the executing 
Court should stay the sale and direct the delivery 
of possession to the Receiver. If the sale takes place 
in spite of Receiver application for its stay, he is not 
bound to recognise the title of the auction-purchaser. 
SiVASAMi Odatar V, SuBRAMANiA Aiyar Mad. 338 

8.53 f/ee Provincial Insolvency Act, 1920, 

8.4 299 

8. Fraudulent preference— ^EBBentials—^ 
ConBent decree against insolvent more than three 
months prior to petition for adjudication— Execu- 
tion proceedings within three months— Proceedings, 
whether voidable. 

The conditions precedent to the applicability of s. 54, 
Provincial Insolvency Act are that the act complain- 
ed of which is to be deemed fraudulent and void 
against the Receiver should have been done by the 
insolvent with a view to give preference to a credi- 
tor over others and that such act should have been 
done within three months of the presentation of the 
petition. 

Where more than three months before presentation 
of the petition for insolvency, a consent decree has 
been passed in favour of one creditor, the proceed- 
ings taken in execution of that decree cannot be 
impugned as fraudulent under s. 51, even if the 
proceedings had been instituted within three months 
of the presentation of the petition. The execution 
proceedings taken against the insolvents or the 
ex parte orders for payment p\s8ed against them 
cannot afford fresh starting point for computing the 
period of limitation of three months under this sec- 
tion. Dr. Chainrai v Dolaram Sind 522 

S 55 ._ Praudident transfer — Avoidance — 

Exclusive juris liction of Insolvency Court — lief err- 
ing parties to Civil Court, illegality of. 

Under the Provincial Insolvency Act, the insolven- 
cy Court is the only Court which has jurisdiction to 
go into the questions raised under s. 53 of the 
Act and decide the same and the parties should not 
be referred to the civil Court for determination of 
Buoh questions 

Where a Receiver reports to the effect that a trans- 
fer is fraudulent and prays that the transfer might 
be annulled under a. 53, the Court should treat the 
report as an application under s. 53 and go into the 
matter for itself after taking evidence. Hriday- 
KRISHNA V. OsMANALI Cal. 143 

8 56(1), See Provincial Insolvency Act, 

1920,6.20 593 

8. 68. See Provincial Insolvency Act, 1920, 

B. 4 ^ 791 

8 BB— Civil Procedure Code (Act V of 

1908), 0. XXl—Sale by Ojficial Receiver- 0. XXI, 
applicability of— Objection by insolvent-- Limita- 
tion. 

The rules laid down in the Civil Procedure Code, 
regulating sales under that Code are not applicable 
to sales by Official Receivers in Insolvency proceed- 
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ings. Sale by the Official Receiver is not, i herefore, 
irregular merely because it was held at his office and 
not at the spot. 

Though an insolvent who is aggrieved by an act 
of the Receiver is entitled to move the Court under s. 
68, Provincial Insolvency Act, he must take action 
within the period prescribed by the proviso to that 
section. SifAKAR Khan v Sanail’kh Singh Lah.2B7 

8. 75 (1), (3)— Order refusing to restore 

appeal dismissed, for default, whether appealable 
— Power to grant leave after expiry of limitation. 

An appeal lies under the proviso to s. 75 (1), 
Provincial Insolvency Act, from an order of the 
District Court refusing to restore an appeal dis- 
missed for default. At any rale, even if such an 
order be regarded as one passed otherwise than on 
appeal .llio appellant can appeal with the leave of 
the High Court, or of the District Court, under s. 
76 (3;. 

Leave to appeal may be granted even after the 
expiry of limitation and even if there is no prayer 
for it in the memorandum of appeal. Gakga Ram 
V. Official Receiver, Delhi Lah. 268 

8. 79. See I^rovikcial Insolvency Act, 

1920,8.44 (2) 815 

Provincial Small Cause Courts Act (IX of 1887), 
8. M— Application for setting aside ex parte 
decree accompanied by security— Court not directing 
particular kind of security but issuing notice to 
other party— Application valid. 

Where a person against whom an ex parte decree 
has been passed by a Court of Small Causes, without 
formally applying for the court’s direction as to the 
nature of security to be furnished applies to such 
court for setting aside the ex parte decree and fur- 
nishes security with it and the court directs a notice 
to issue to the other party the court must be taken to 
have directed the applicant to furnish security of iho 
kind actually furnished by him. 

The provisions of 8. 17, Provincial Small Cause 
Courts Act, are not merely directory but imperative 
and mandatory. Ram Bharcse v. Ganga Singh 

, All. 609 

8. ^7 —Application to set aside ex parte 

decree— Amount to be deposited— 'Amount due under 
the decree, meaning of . 

The words “the amount due under the decree” in 
s. 17, Provincial Small Cause Courts Act, mean the 
amount due under the decree at the date it was givbn 
and not the amount due under the decree at the date 
when the application for restoration was presented. 
Kallu Mali; Bikramajit Singh AILBBS (a) 

8. ZB— Civil Procedure Code (Act V of 

1908), 8. 21^— Transfer of Munsif having Small 
Cause powers — Successor without small cause powers 
—Order by District Judge for trial of Small Cause 
by successor as regular suit— Decree, whether appeal- 
able— Existence of Subordinate Couit with Small 
Cause powers in same local area, efect of— Civil 
Procedure Code, 8 2J!i, scope and effect of. 

Whiles small cause suit was pending before a 
Munsif who had small cause powers he was trans- 
ferred and succeeded by a gentleman who was 
not invested with the powers of a Judge, Small 
Cause Court, at the date. ThevAdditional District 
Judge thereupon made the following order: “The 
Small Cause Couit cases pending in the Court of 
the Munsif of Basti will be tried by the present in- 
cumbent of the cffice as regular suits, as he has 
not got the Small Cause Ccuit powers The attention 
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ot Iheaaid learned Monsif be drawn to a, 35, 
Small Cause Courts Act, and these cases should be 
dealt with as provided by the Small Cause Courts 
Aot.*' In pursuance of this order or direction, the 
successor took cognizance of the case and tried it 
as a rejralar suit. He decreed the claim of the 
plaintiA, and the defendant hied an appeal which 
was rejected on the ground that no appeal lay. 

Held, {%) that the order of the Additional District 
Judge was not an order of transfer within the 
meaning of s. 24, Civil Procedure Code, but was 
merely drawing the attention of the Munsif to the 
fact that there was a provision in the Small Cause 
Courts Act in s. 35 to the effect that the 
successor of the Judge, Small Cause Court, should 
try the suit; 

(ii) that the Munsif had no jurisdiction to try 
the case under s. 35 and his decree was appealable. 

Held, further, when an officer who has no Small 
Cause Court jurisdiction hears a case which was 
pending before his predecessor- in-office who had 
Small Cause Court jurisdiction, and makes a decree, 
the decree is appealable. 

Per Sulaiman, Actg, G. J.— Section 24 contemplates 
the transfer of a g< se from one existing Court to 
another existing Court U, therefore, a Court of 
Small Causes has ceased to exist or the offijer in- 
vested with Small Caus3 Court powers has been 
transferred from the district and there is no other 
officer posseasiag such powers, there would be no 
Court from which the District Court can under s. 
21, transfer the case to an ordinary Civil Court. 
The contingency where no Court or officer invested 
with Small Cause Court powers exists is provided 
for in 8. 35, Provincial Small Cause Courts Act. 

Section 35, Provincial Small Cause Courts A^t, is 
subject to the provisions of the Civil Procedure 
Code, and would not bo applicable where there is 
any special provision in the Code. Prima facie a. 35 
deals with a case where either a Court of Small 
Causes or a Court invested with such juris iiction 
has ceased to have such jurisdiction and 
under this section if the Court of Small Causes has 
ceased to exist or the officer invested with such 
powers has been transferred, then the proceedings 
would be bad in the new Court which would have 
jurisdiction to try the fuit if it were filed on that 
data afresh. Accordingly if there is in the district 
•iay other Court or officer invested with power to 
try the Small Cause Court suits in that area, it is 
that Court or officer who would have jurisdiction 
to take cognizance of the suit and continue the 
proceeding. In such a case the successor of the 
officer recently transferred who himself does not 
possess the powers of a Small ('ause Court, would 
not be entitled under s 3.S, to take it up suo motu 
and can only act if the case were transferred to 
him under s 21. On the other hand if no such 
Court or officer remains in the district then the 
suit if filed would have to be filed in the ordinary 
civil Court and tha proceeding accordingly would be 
c )gQizable by such Court. 

Where a Munsif has been transferred and there 
is in the district a Subordinate Judge invested with 
the powers of a Sgiall Cause Court for the area with- 
in the jurisdiotion of the Munsif under s. 35, Pro- 
vincial Small Cause Courts Act, it would be such a 
Subordinate Judge who would have authoriiy to 
entertain the proceeding. A new Munsif who 
oomes to take the place m the Munsif transferred 
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but who does not possess the Small Cause Court 
powers would have no jurisdiction himself to 
transfer the case from the Small Cause Court side 
of his predecessor to his own regular side. The 
case would go automatically to the Subordinate 
Judge who is invested with Small Cause Court 
powers. If there issuch a Subordinate Judge, it 
would be open to the District Judge to transfer 
j^he case from the Court of the Subordinate Judge 
with Small Cause Court powers to that of the > new 
Munsif without such powers. If there is no such 
Subordinate Judge with Small Cause Court powers 
the Munsif will under s. 35, Provincial Small 
Cause Courts Act, have to try it on the original 
side, and the District Judge would have no power 
at all to act under s. 24 so as to transfer the case 
to the new Munsif and make him a Court of 
Small Causes. He can, of course, transfer the case 
from the Munsif *a file to any other Court, but the 
suit would cease to be a Small Cause Court suit. 
An appeal in such cases would lie to the District 
Judge. BHAOWiTi Pandb V. Badbi Panob All, 3 S7 
Rectlfloatlon of deeds— Prayer for rectification 
and partition in same suit, legality of. 

It is open to the plaintiff in a suit for partition to 
pray for rectification of a deed relating to the pro- 
perties sought to be partitioned. He need not in- 
stitute a separate suit for rectification. Kctumal 
Mohan Das v Dub Mahomed Sind 525 

Registration. 5eeDBBDs 525 

Registration Act (XVI of 1908\ s.17(l)(b;-. 
'Declare^ meaning of —-Document acknowledging 
a right —Registration, necessity of. 

The word ‘declare* ins. 17, Registration Act, implies 
a declaration of will, not a mere statement of fact. 
A document which merely acknowledges as a fact 
that a right is vested in a particular person decs not 
require registration, 

In the case of an acknowledgment contained in a 
communication addressed to a third party registra- 
tion is not practicable nor required. Baqeshwari 
Charan Sinoh V Jaoarnath Kuari P. C. 798 

S. 17(1) (b)— ‘Declare’, meaning of —Docu~ 

TTient acknowledging existence of previous mortgagz 
— Registration, necessity of. 

The word declare’ iu s. 17 (I) (6), Registration Act, 
indicates something more than a mere statement 
of existing facts and implies a declaration of will 
to cause a change of legal relationship in respect 
of the property concerned. Therefore, a document 
which meiely acknowledges that a previous mort- 
gage exists unredeemed cannot be said to declare a 
charge on the land mortgaged and as such is not 
compub'orily registrable. Radha Kjshan Singh v, 
Hukam Ohand Lah 14 

— 8. 17 (2 —Compromise decree— Compromise 

embodied in decree— Compromise creating lease— 
Registration, whether compulsory. 

All decrees and orders are not exclu.ded from 
compulsory registration but only those are excluded 
which partake the character of the deeuments 
meutioned iuols (6) and (c) ofsub-s. ^1) and if a 
consent decree operates to create a lease its regis- 
tration is compulsory, Sachindba Mohan v. Kamj.<sh 

Pat 64 

S. 17 (2) (XD— KndorscTtienf of payment on 

mortgage-deed— Necessity of registration— Return of 
vortgage-deed— Discharge of mortgage hy payment 
of smaller sum, proof of— Evidence Act (I of 1872), 
$ 92* 
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The discharge of a mortgage*debt by payment 
and receipt of a smaller amount than was due can 
be proved as a fact if it is separable from any oral 
agreement to vary the terms of the mortgage contract 
and can be proved without evidence of such an 
agreement. 

Where an endorsement does not on its face pur- 
port to extinguish the mortgage it does not require 
compulsory registration The return of the mortgage- 
deed by the mortgagee is not conclusive 
in such cases nor even of itself any indication that 
the mortgage is extinguished. Sopfan Obbity v. 
YEONANABiYANA AyYAR Mad 317 

S. 49— Unregistered agreement-- Admisaihil- 

ity in suit for damages for breach of contract 
There is nothing in 8.49 of the Hegistration Act 
when properly construed to compel the court to 
take notice of the non-registration of an admitted 
document unless at any rate such document must, 
if treated as effective, be the foundation of a judg- 
ment affecting immoveable property comprised in 
such document. 

[As the parties were not agreed on the facts and 
there were indications of a course of conduct on the 
art of the api^llant which was sufficient to preclude 
im from raising the new point their Lordships 
refused to allow the appellant to raise the point of 
non-registration for the first time before the Board 1 
Where the claim is a personal one for damages of 
an admitted contract, the Oourt of Appeal is not 
bound to take notice of the fact of the non- registra- 
tion of the deed of agreement as the proceedings do 
not in any way affect any immoveable property. 
Official Liquidator op M. B. Moola SonsT.td v, 
Mrs Pbreiner R Burjorjee P. C. 737 

— 8 77— Vendor and purchaser— Refusal to 

register document-- Inf ructuous suit under s. 77 
—Fresh suit for specific performance and posses^ 
sion— Maintainability — 8. 77, whether exclusive 
remedy— Agreement to transfer immoveable property 
— Right to specific performance. 

In the case of an agreement for transfer of im- 
moveable property a suit under s. 77, Registration 
Act, is not the exclusive relief open to the purchaser 
and the mere failure of a suit under s. 77 or its 
infructuous termination cannot operate as a bar to a 
suit for the specific performance of the contract by 
executing a new and a fresh document and for 
recovery of actual possession. 

The original cause of action to enforce specific 
performance is independent and separate from the 
cause of action arising from the refusal of the pur- 
chaser to register the document. 

The relief of specific performance is discretionary 
but the ordinary presumption is that a contract for 
transfer of immoveable property cannot be compen- 
sated for by damages. Balkishan Das v. Bachan 
Pandby ail 561 

Regulation XVIII of 1806 — by con- 
(Htional sale --Foreclosure proceedings— Expiry of 
year of grau- Conditional vendee's title ^ nature of 
—Mortgage by mortgagor after expiry of year of 
grace— Rights conveyed by mortgagor— Mortgagor 
ejected— Reversion of ex- proprietary rights to aamin- 
dar— Adverse possessionlby mortgagee. 

On the expiration of the year of grace, provided 
anything remaius unpaid under the mortgage and 
the proceedings under the Regulation were regular, 
the title of th^ conditional vendee becomes that 
qt an absolute vendee apd the Sale becomes an 
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absolute sale on that date. No subsequent proceedings 
to obtain possession are necessary to establish the title 
of the vendee, 

Where the title of the conditional vendee has 
become absolute and the mortgagor is in possession 
he becomes an exproprietary tenant and a mortgage 
by him of the land effects a mortgage of the rights 
of an exproprietary tenar.t. 

When an exproprietary tenant is ejected his rights 
do not escheat to the Crown but revert to the 
zemindar and the latter can redeem a mortgage by 
the former of rights as exproprietary tenant. 

Possession, for however long a period, by a mort- 
gagee can give him no title other than the title which 
he has acquired by the mortgage. BasdboKai 
V. Jaimangal Rai ail 69 

Religious trusts— refatinp to wakf— Pou’cr of 
Court to pass just and proper orders. 

Where the suit relates to wakf properly the 
Court has jurisdiction to pass such order as may 
be just and proper in all the circumstances of 
the case and is not bound to the granting of the 
relief of ejectment asked for by the plaintiff mutawal- 


li, Dilawar Husain r. SubhanKhan Oudh 241 
Remand. 5ee Appbllate Court 632 

Res Judicata SccC. P. Land Revknue Act, 1881, 
8.60 884 

See Customary Law (Punjab) 265 

Execution proceedings. 


Section 11, Civil ProcedureCode, does not in terms 
apply to execution proceedings as they are not pro- 
ceedings in a separate suit. The principle underlying 
that section has no doubt been applied to execution 
proceedings, but the principle of constructive res judi- 
cata has not been applied unless the point was 
expressly raised and decided or must be deemed 
to have been decided by necessary implication. 
SheoTahal Ram v. Binaik Siiukul AIL 353 

Execution proceedings— Sale by judgment- 

debtor during execution proceedings — Decision in- 
execution as to validity of attachment etc , whe- 
ther binding on purchaser— Purchaser claiming 
title under judgment-debtor— Lis pendens, doctrine 
of. 

Orders passed in the course of execution pro- 
ceedings adjudicating on the rights of the parties 
are res judicata and cannot be called in question 
by the parties or their representatives. When once 
the said orders become final, that effect cannot be 
sought to be avoided by making allegations that the 
previous decisions were wrong on the merits be- 
cause full facts were not placed before the Court or 
that all available evidence was not let in on the 
former occasion. 

When proceedings by way of attachment of im- 
moveable property in execution of a money decree 
have been taken by the executing Court in an 
execution application filed by the decree-holder, any 
question that might be raised whether the pro- 
ceedings taken by the Court did amount to a 
valid attachment or not is one that falls to be 
decided by the Court in the execution dejpartment; 
any stranger purchasing the property from the 
judgment-debtor in those circumstances would only 
take the property subject to the Court’s decision 
as to the effect of the proceedings actually takes 
before hia purchase. Such purchaser would be bound 
by the Court’s decision of the question in the exe- 
cution department as a person claiming title undei 
the Indgment-debtoT, 
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Th« priQoiple of Its p$fuUn0 wouI4 also apply to , 
Biioh tele. It is not open to a party to a proceed* 
ing to nnllify the effect of the proceedings already 
properly taken with reference to that property by 
transferring the same to strangers. It does not 
really xnaUer whether the actual decision of the 
Oourt as to the effect of past proceedings is given 
only after the purchase ny the stranger, if the 
adjudication is really with reference to matters 
that happened before such purchase and regarding 
the effect of the legal proceedings that were taken 
prior to the same. To safeguard the purchasers' 
rights the purchasers should in such circumstances 
^t themselves impleaded as parties. Venkata- 
OHALAPATHI RAO V. VfiJ^KATAPPAYYA Mad, 306 

Kevenue Record— contrary to express ajjree- 
' meyit-^Evidentiary value 

'• Where au entry* in the village papers to the effect 
;hat certain persons are under-proprietora is con- 
trary to the express terms of a compromise between 
the parties is no value whatsoever, the presumption 
)f its corectness is destroyed by the terms of the 
jompromise. IIishesiiwar Pakdk v, Bhaumnt Din* 
9inoh • Oudh 703 

Revision. See Calcutta Hiau Court (0. 8) Rules, 
Chap. XLVI, rr. 32, 71 to 73 639 

— ■ Powers of High Court. See Lk(UL 
PttACTiTio:4ER8 Act, 1879,3. 35 374 

Riparian Owners. See Madras Irrigation Cess 
Act, 18C5. s. 1 413 

RlwaJ-l-am. 5ee Customary Law (Punjad) 545 
Sale— Port of consideration dependent on result of 
litigation^Validily of sale 

The mere fact that a part of the consideration for 
a sale of property is dependent on the result of a suit 
relating to that property does not make the tninaac- 
tion bad as opposed to public policy. Truikni 
Prasad SiNOH V R^m.vskay PRis\r) Pat 49 

Salt Act (XII of 1882), 8.9 (a)— Penal Code (Act 
XLV of 1800), S8 kOy 1 17— General Clauses Act (X 
of 1897)^8 26 —Abetment of off ence under Salt Act 
— Conviction under s,ll7, Penal Code— Legality— 
Offences under Special Acts and general law— 
Punishment, 

A person guilty of abetment of an offence under 
s. 9 (a) of the Salt Act may be convicted and 
sentenced under s. 117 of the Penal Code where it in 
proved that the act amounted to an abetment of 
the commission of an offence by the public generally 
dr ^ any number or class of persons exceeding ten. 
Where there is nothing in the special Act to 
exclude the operation of the general criminal law, 
it cannot be inferred that there was an intention on 
the part of the Legislature to exclude it. 

Under the General Clauses Act, a. 26, where an act 
in punishable under a general Statute, the offender 
could he proceeded with under either or both bub 
could not be punished twice for the same act* 
or omission which constitutes the offence. Joti 
Pbasad V. Emperor All. 91 

Sdcurity for costs, object of 
Where the appeal has been hoard and decided on 
the merits the object of asking for security disappears. 
Dattatraya Pandoranq Gosavi V. Lakshman Mahadbv 
Pahbkab Bom 161 

Sikh Qurdwaras Aot (VIII of 1925), ss/2 
(9), 7— Udaaia, whether Sikhs—Sikh Gurdwara 
^ Proof of dedication by Sikhs, necessity of. 

Where it is not proved that an institution was 
established by Sikhs for the purpose of public worship 
itoannot be declsred a Sikh Gurdwara in a petition 


8lkh Qurdwarkii Act^i-oonold. 

under s. 7, Sikh Gurdwaras Act. 

Udasis are not Sikhs within the meaning of that 
term as defii^ed in the Sikh Gurdwaras Aot. 
SiiRoMANi Gurdwara Parbakdhak Committee v. Nako 
Kaur Lah. 31. 

8.16 (2), (3)— Nature of institution— Burden 

of proof— Vdasi, institution— W orship o/samadh— 
Inference from circumstances— Udasis, whether 
^Sikhs' 

/GAu institution was founded in the time of Moguls 
by oneQuria, and ever since its foundation all the 
mahants were Udasis, succession going from guru to 
chela, subject to confirmation by Udasi Bhek, The 
principal object of worship was the samadhoi Guria, 
which existed on the date of dispute; 

Held, (1) that the onus of proving that Gurin was a 
Sikh and that the institution had l^en established for 
use by Sikhs for the purpose of public worship and 
that it had been used for such worship by Sikhs, and 
foil within 8. 16 (2) (3), Punjab Sikh Gurdwaras Act, 
was on those claiming it to be a Sikh Gurdwara; 

(2) that the institution must be regarded as 
having been founded by Udasis and must be treated 
as an Udasi Gurdwara; and 

(3) the mere fact that Adi Grantha was also kept in 
the institution and on occasions opened with due 
ceremony and passages from it read was not sufficient 
proof of the purely Sikh nature of the worship carried 
on at the Gurdwara or Dera. 

The Udasis are not Sikhs within the meaning of the 
term ’Sikh’ as used in the Sikh Gurdwaras Act. 
Shiuomani Ouruwar.v Parbandhak CoMMiTTERvt; Gulab 
Las Lah. 257 

S, 18 (g)— Person in possession of properly 

proved to he office-holder — Presumption regarding 
nature of property. 

Wiiere it is proved that a person is an office-holder, 
the burden of proof is on him or on those who claim 
through him to show that the property in dispute 
was his personal property and did not belong to 
the Gurdwara Shiv Levi v. Suroviani Gurdwara 
i’ARHANDHAK Committee Lah. 718 

Specific performance See Registration Act, 
1908,3.77 ^ ^ S61 

lieadiness and willingness of plaintiff to 

perform his part, necessity of —Making unfounded 
claims, effect of. 

In a suit for specific performance the plaintiff has to 
allege and if the fact is traversed, to prove, a con- 
tinuous readiness and willingness from the date of 
the contract to the time of the hearing, to perform 
the contract on his part. 

Whore the plaintiff sued for specific performance al- 
leging that a khancha was included m the property 
which the defendants bad agreed to sell and claim- 
ing damages in case the khancha could not be in- 
cluded and it was found that the defendants had not 
promised to sell the khancha: 

Held, as the plaintiff was not ready and willing to 
perform his part of a contract as it really Was but 
insisted on having the khancha included m the sale, 
he had debarred himself from obtaining speoific per- 
formance Narinman V. Muhammad Yunus Lah 557 
Specific Relief Act d of 1877), ss. 14, 15,16— 
Co sharer agreeing to lease entire property believing 
other co-sharer had given consent— Other eo sharer 
refusing to join— Suit for specific Performance- 
Maintainability— Construction of contract. 

Where a co-sharer professed to grant a lease of 
the entire estate in a property of which he held a 
share only, in .the belief that the lessea 
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already obtained the ooneent of the other oo- 
sharer : 

Heldt that it could not be deemed that there was 
a concluded contract, whereby the co^sharer under- 
took a binding obligation on behalf of himself and 
the other co-sharer to obtain the lease of the prop- 
erty and no suit for specific performance to execute a 
kahuliyat and give possession can lie against the 
entire body of the proprietors. 

Held, farther, that even assuming that there was 
a concluded contract, specific performance of the 
agreement in part could not be decreed under s. 15, 
Specific Reliei Act, as the plaintiff had not relin* 
quished all claim to farther performance and all 
right to compensation either for the deficiency or 
for the loss or damage sustained by him through the 
default of the defendants. Promatha Nath v, Qostua 
Bbhabi P. C. 405 

— ~~S, 31. See Civil Procbdurb Code, 1908,8. 

152 850 

— — • 8. 42. See Traub uniom 84 

8. 45. O^ee Income Tax Act, 1922, s. 66 (3) 

762 

8UCC688lOn Aot fXXXlXof 1925), 88.214, 381, 

application of. to Crown See Escheat 565 

8 . 276. See Probate and Administration 

Act, U8l,s. 02 284 

8. 283 ^ 1 ) (O— Probate --Application for 

revocation --^Person disclaiming interest in estate — 
Locus standi. 

A person disclaiming interest in the estate is not 
entitled to citation and has no locus standi in the 
probate Court. 

Where an application for revocation of a probate 
was made on the ground that the deceased had no 
estate aud th«t the properties which the testator pur- 
erted to make over by Will were properties which he 
eld not in his personal but in his ofiicial capacity: 
Held, that the petitioners had no locus standi to 
maintain the application. Kam Das v. Prem Das 

Pat. 296 

Summary Settlement Act (^11 of 1863). See 
Grant 161 

Surety— (Stay of execution of mortgage-decree — 
Bond by surety— Construction— Suit to enforce bond 
—Limitation—Cause of action, whether arises from 
date of appellate decree or sale of property in execu» 
i ion —Practice— New point in appeal. 

During the pendency of an appeal from a decree 
for sale to enforce a mortgage the Appellate Court 
ordered stay of execution of the decree for a period 
of one year on the appellant furnishing security for 
Rs. 1,12,030 and, if the appeal was not decided within 
one year, for a further period of one year for a 
similar sum of Rs. 1,12, OCO. In pursuance of this 
order a person stood surety and executed a bond 
which provided as follows: **lofmy own freewill 
stand security to the extent of rupees seventy -seven 
thousand out of rupees one lac and twelve thousand 
as therein ordered and covenant that if the decree of 
the first Court be confirmed or varied bv the Appellate 
Court within one year from the Ist April, 1919^ the 
said defendants shall duly act in accordance with the 
decree of the said Appellate Court and they shall pay 
the sum of rupees seventy- seven thousand or 
whatever may be payable under the said High Court 
order not exceeding rupees seventy-seven thousand, 
but if they should fail to pay the sum of rupees 
Bsventy-seven thousand then any amount so payable 
as aforesaid shall b# realised from my person and my 
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legal representatives shall be personally liable to pay 
the same, If the judgment- debtors fail to furnish sec- 
urity to the extent of rupees one lakh and twelve 
thousand on the Ist April, 1920, in case the appeals be 
not decided within that date then the decree-holders 
according to the order of the High Court shall be 
able to execute their decree with interest and shall 
be able to realise rupees seventy- seven thousand from 
me and my representatives the money secured by this 
bond.** The appeal was heard on the 19th July 1921 and 
dismissed. On 26th January 1925 the property was 
sold apd there was a deficit of Bs. 93,000. The 
decree was confirmed on appeal on 16th December 
1925 and on the 25th January 1927 the decree-holders 
made an application to enforce the bond against the 
surety. The High Court held that the sum of 
Hs 77,000 had become payable on the Ist April 
1920 and that the claim was time barred: 

Heldt fl) that the security bond did not put upon 
the giver of the bond an obligation to make an 
immediate payment in cash but only gave the 
decree- holders a realisable security up to Rs. 77, CTO 
for the balance of the sum, if any, remaining unpaid 
after the mortgaged property bad beep realised; 

(2 / 1 hat unt il the property was sold tbe liability of 
the surety could not be enforced, and the application 
made in January 1927 was within time inasmuch 
as under the Limitation Act it must either be 
within three years if the application was properly an 
application in the suit, or within six years if the 
application should have been made by independent 
suit: 

Held, further, that it was not open to the 
defendants to take the plea that the application should 
have been made by an independent suit, having 
regard to the fact that the point had never been taken 
before, and that if it was allowed to be taken in 
appeal and succeeded the appellants would be barred 
by lapse of time, although their original npplicaticn 
was in time. 

A security bond must be construed in the light of 
the order directing tho security to be given. 
Raohunantan Prasad Singh v. Kirtyanand Singh 

P.C. 629 

Trade Union— Nof registered under Companies Act — 
Whether unlawful — Suit for declaration of illegal- 
iiy— Maintainability— Combination among traders 
resulting in injury to others— Whether actionable 
—Companies Act {V n of 1913), s. 4 {2)— Specific 
Relief Act {I of 1877), s 

A trade association is not unlawful merely because 
it has not been registered in conformity with the 
proy^isioDs of a 4 (2;, Companies Act. 

A suit for a declaration that an association is not 
a corporate unit inasmuch as it has not betn registered 
in accordance with the provisions of the Companies 
Act ia not maintainable 

Though a combination of two or more persons for 
the purpose of injuring a man in his trade is unlaw- 
ful, and if it results in damage to him,' is actionable, 
if the real purpose of the combination is not to in jute 
another but to forward or defend the trade of those 
who enter into it, then no wrong is committed and no 
action will lie although damage to another ensues, 
provided the purpose is not effected by illegal means. 
Bhola Nath-Suankardas V Laohmi Narain ail 84 
Transfer of Property Aot (IV of 1882), 8. 6 (1)— 
Transfer— Relinquishment by tenant of agricultural 
holding, whether transfer— Validity. 

A transfer by way of relinquishment by a tenant 
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ig prohibilied by s. 6 (i), Transferof Property Aot. 

The interest of a tenant in the land is no more 
and no leas than a possessory interest and if the 
possession is not delivered it is dif&cult to charac- 
terise such a transfer as a transfer of that interest. 
Au4b Nath Singh v. Hab Pbasad Singh Oudh 333 

— 8. 10. See Tbansfbb op Peopbrty Act, 1882, 

8. 54 509 

———88 61, 52, application of — * Active prosecu* 
tion\ meaning of --Lia in moitgagesuit^ what i $ — 
Mortgage security ^ extent and continuance of. 

The ^active prosecution' within the meaning of s. 
52, Transfer of Property Act, must be deemed to con- 
^ioue so long as the suit is pending in appeal since 
the proceedings in the Appellate Court are merely 
a continuation of those in the suit. 

In a mortgage suit the lis continues even after the 
5nal decree and subsists during the pendency of 
proceedings in execution. 

The mere fact that a judgment has been obtained 
on a mortgage does not extinguish the debt and the 
mortgage continues as a lien till it is satisfied or the 
judgment is barred by the statute of limitation. 

Section 51, Transfer of Property Act, cannot be 
taken advantage of by a person to whom 8.52 of the 
Act applies. Moti Chand v. British India Coepoba- 
TioN Ltd. Oawnpoeb All. 78(b) 

8. 63— ‘Trans/cr defeating or delaying 

creditor\ meaning of — Transfer in favour of one 
creditor to prejudice of others^ legality of. 

In cases where no question of insolvency is in- 
volved a debtor may pay one creditor in full and 
may leave others unpaid. The transfer which 
defeats or delay creditors is not an instrument 
which prefers one creditor to another but an 
instrument which removes property from the creditors 
to the benefit of the debtor. 

A transfer by a debtor in favour of one of the 
creditors for adequate consideration in satisfaction 
of genuine debts and without reservation of any 
bcjnefit to the debtor is not hit by the provisions 
of s. 53, Transfer of Property Act. Uttamrao v. 
Gangaram Rang. 287 

88 54, ^0 --Agreement of sale prior to 

Transfer of Property Act- Creation of equitable 
interest in property— Rule of perpetuities— 
Restraint or alienation. 

Agreements for the sale of land entered into prior to 
the passing of Transfer of Property Act, were govern- 
ed by English Law and created an equitable interest 
in land and, therefore, were subject to the rule of per- 
petuities. 

Where an absolute transfer of property is effected 
and by a subsequent agreement executed on the same 
day the trasferee is restrained from parting with or 
disposing of that property to any person other than 
the transferor, the condition amounts to absolute res- 
triction on the right of transfer and is void. Alli- 
BHAi liiAHOKBD Akuji V. Dada Alli Isap Bom. 509 

8. 55 (2)Sale— Covenant for title— Pro- 

vision that vendee may sue for refund of price— 
Whether excludes suit for damages on partial 
dispossession. 

Where a sale-deed provided that if the vendee was 
dispossessedofihe whole or any portion of the’pr^ 
erty sold on account of defect in the vendor’s title the 
vendee shall have a rig^t to recover his consideration 
money along with damages from the property trans- 
ferred or from other property of the vendor, and 
the vendee being dispossessed of a portion by a 
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stranger, instituted a suit for recovery of a propor* 
tionate part of the price paid: 

Utldy that the covenant in the sale-deed that the 
vendee might recover the entire consideration 
amount was only an enabling provision intended for 
the benefit of the vendee and did not exclude the 
implied warranty of title contemplated by b, 55 (2), 
Transfer of Property Act, and the suit for a proportion- 
ate part of the price alone was maintainable. Nanhi 
V, K^tki All. 73 

8. 55 (4) (b)— Lien of purchaser of immove^ 

able property— Purchase at auction sale— Pur* 
chase for value and without notice— E feet on lien. 
It is a well established principle of equity that 
a purchaser of an immoveable property has a lien 
on the property purchased and the tact that the 
purchase was made at an auction-sale and not by a 
private contract does not kill the equitable lien. 
The lien will however be inefieotual as against a 
transferee for value and without notice. 
Shbo Dulare V. Jagannath Oudh 222 

-88. 76 (h), 77— Mortgagee in possession— 

Liability to account for profits— Contract to the 
contrary, efect of—S. 77, applicability of. 

Where the mortgage is governed by the Transfer of 
Property Act, the mortgagee cannot contract himself 
out of the provisions of s. 76 (h) of the Act unless 
he can bring himself strictly within the exception 
provided by a. 77. 

Section 77 cannot apply unless there is a contract 
between the mortgagee and the mortgagor ^at the re- 
ceipts from the mortgaged property shall, so long as the 
mortgagee is in possession of the property, be taken in 
lieu of interest on the principal money or in lieu of such 
interest and defined portion of the principal. Mohah- 
MAD isHAQ Khan v. Hup Narain Singh All. 363 

8. 82. See Mortgage 667 

8. 6 2 —Several properties securing a mortgage 

— Valuation for contribution purposes— Deter- 

mination of — *lncumbrancef meaning of. 

To arrive at the value for contribution purposes of 
each of several properties on which a particular mort- 
gage is secured, the amount of all prior incumbrances 
upon such properties must be ascertained and deduct- 
ed. Where properties A, B and 0 are all made 
security for one mortgage, if property A is subject 
to a prior encumbrance jointly with properties X, Y 
and Z, the rateable share to be attributed to A under 
the prior incumbrance must necessarily be assessed 
in order to ascertain its value for the purposes of the 
mortgage. It is not correct to say that all that would 
be necessary in such a case v ould be to see what sfas 
the total amount of prior incumbrance to which A was 
liable, irrespective of the question whether that 
liability was to be shared by X, Y and Z. 

' Incumbrance' is a term of wider connotation than 
‘'mortgage." Faq r Chand v Aziz Ahmad Khan 

P. 0.761 

8 91 Civil Procedure Code (Act V of 

1908 , 0. XXXI V, n 1— Attaching creditor — 
Right to redeem— Sale under attachment, whether 
extinguishes such riaht. 

Where property subject to a mortgage is attached 
by one who holds a simple money-deoree against the 
mortgagor and the property is sold in pursuance of 
this decree during the pendency of a suit by the 
mortgagee to enforce the mortgage to which the 
attacoing decree-holder is not made a party, the 
purchaser under the mortgage-dScree is not entitled 
to recover possession from the purchaser under the 
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simple moaey-deoree imoonditionally but only sub- 
ject to the latter’s right to redeem the mortgage. 

The attaching creditor's right to redeem is not 
extiuguished when a sale in pursuance o£ the attach- 
ment takes place. Fatima Beqam v. BANSiDHAtt 

All* 840 

— 3 101— Merger— Prior Tnortgage^ purchasing 
property -^Keeping alive of mortgage— Presumption. 
. Wh^rea man who pays off a prior mortgage has 
a right to extinguish it and a right to keep it alive, 
in the absence of express evidence of intention, 
he should be assumed to have acted according 
to his interest. Thus, where a prior mortgagee 
purchases the property in the absence of any 
intention to the contrary he must be assumed to have 
kept alive the mortgage in his favour as a shield 
against the subsequent mortgagee. Abddl Majid 
aAHiB V. Arunacuala Mudaliar Mad. 305 

8.106, applicability of , to tenancies before 


1882. 

. Section 108 of the Transfer of Property Act is not 
applicable to tenancies created before lb«2. Dbbbndra 
Nath Dhang v. Pashupati Nath Dbb Cal. 889 

S8. 106, 108 (b), 116— Lease for term— 

' Subsequent lease to enure after expiry of term— 
Suit by subsequent lessee for ejectment of prior 
lessee— Maintainability — Necessity of notice. 

■ Section 106. Transfer of Property Act, is not ap- 
plicable to the case of a lessee for a fixed term 
Wen the term has expired. . . ^ 

Sections 108 and 116, Transfer of Property Act, 
regulate the rights of the lessor and the lessee 
inter se and do not apply to a suit brought by a sub- 
sequent lessee against the lessor and the prior lessee. 

A subsequent lessee is entitled to enforce his 
right to obtain possession by instituting a suit 
against the lessor and the prior lessee in posses- 
sion whose term has expired. It is not necessary 
that an ejectment suit should be brought by the 
lessor himself agaiusk the prior lessee. Bishen 
Harup V Abdul Samad All. 273 

——88.130, 135, 136— Muaammaaan Law- 
Dower -^Assignment of right of dower to legal 
practitioner— Validity— Right to dower, whether 
actionable claim— Actionable claim, meaning of. 

A widow’s right under the Muhammadan Law to 
recover her unpaid dower is an actionable claim as 
defined in s. 2 of the Transfer of Property Act and 
an assignment of such right to a legal practitioner is 
void under s. 138 of the said Act. Such a transfer cannot 
be treated as the transfer of the widow’s right to 
•possession inasmuch as the widow cannot transfer her 
right to possession alone without validly transferring 

her right to receive the dower debt. 

I The nature of a widow’s right to dower under the 
M^ammadanLaw discuMed.j 

Under the Transfer of Property Act as amended m 
1900 a debt which otherwise amounts to an actionable 
claim does not cease to be such merely because the 
cause of action in respect thereof has not arisen, or 
the time for it. paymeut has not arrived. Amir 
Husain v. Mohammad Nazir Hasan All 833 

Transfer of Property Act (IV of 1882 as 
amended by Act XXVII of 1926), e. 3- 
Attestation— Person who cannot sign and person 
signing on behalf of executant, whether competent to 
attest— Sub^Regxstrar, when attestor. 

Under the Transfer of Property Act as amended 
by Act XXVII of 1926 a person who cannot sign his 
tiWeisnotciaalified to attest a difoumqnt, As . the 


amendment Is retrospective in effect the rule aj^pliei 
even to documents executed before 1926 and ii is not 
open to the Court to refuse to act upon it merely 
because illiterate nersons were formerly accepted 
as capable of attesting. 

A person who signs on behalf of the executant 
of a document cannot also sign as an attestor of it. 

The Sub Registrar who has signed the document 
cannot be accepted as an attestor in the absence of 
evidence to show that be signed in the presence 
of the executant. Alapati Vbnkatramatya v. Aumx 
Nagamma Mad* 343 

Trunt— Trusteeship conferred on certain persons and 
his heirs— Trust not accepted by trustee— Effect 
on heirs— Trustee taking attitude adverse to timst, 
effect of. 

Even where a trusteeship is conferred upon a 
person his sons and grandsons, the estate does not 
descend on sons and grandsons of such a person 
where he has not accepted the trust in bis life. 

Where the heirs of a trustee take up an attitude 
adverse to the trust and support the adverse claim 
of the opposed party, they cannot be deemed to have 
accepted the trust. Appasami Pillai v. Ramutbvar 

Mad. 340 

Trusts Act (II Of 1882), 8. 88. See Vendor anp 
PUROHASBR 108 

Udasls, whether Sikhs. Set Sikh Qdrdwaras Acn\ 
1925 , 8 . 16 ( 2 ) 257 

Undue Influence -Burden o/ proof— Shifting of 
burden— Third party's right to set up the plea* 

A document executed under undue influence is not 
void but only voidable and the onus is in the first 
instance on the person who raises that plea. Before 
the onus can shift on the other party to prove that the 
contract was not induced by undue influence he has to 
prove not only that the other party was in a position 
to dominate his wil), but that the transaction ap- 
peared on the face of it or on the evidence adduced 
unconscionable# 

Plea of undue influence can be raised only by exe- 
cutant of document or his representative in estate, 
but not by a third party claiming adversely to such 
executant. Kotumal Mob an Das v, Dur Mabombp 

Sind 525 

U. P. Court of Wards Act (III of 1899), 8 48. See 
Civil Peocedurb Code, 190H, 8.470 6 42 

U. P. Court of Wards Act (IV of 1912), s. 6 (a). 

See Limitation Act, 1008, ss. 6, 7 642 

U. p. Excise Act (IV of 1910), ss. 69 (a^, 60-A- 
* Permits', significance of— Person liable for use of 
house for offence under the Act— Large quantity of 
cocaine found in courtyard— Accused found near by 
—Inference. 

The words of s. 60-A of the U. P. Excise Act imply 
a single person in a controlling position over the 
premises which is indicated by the use of the word 
'permits’ later on in the section. 

It is only the person who has the use of the house 
in such a way as to be in a position to prevent, if he 
BO likes, the illicit sale of cocaine in that building 
who is liable for jpermitting the building under his 
use and control to bo used for the oommiaaionof an 
offence under the Excise Act. 

Where a large quantity of oooaine»ina number of 
tin boxes placM in a row is found in a courtyard close 
to a house and the accused are found to be near the 
place from where the cocaine iS/ recovered and ftey 
do not explain how Uteyoame to be there and how 
ihe oocaine happened IQ be f^d placed in e idW 
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the oonolusioa is inevitable that either the acciiaed 
came tha^ to purchase the cocaine or they were there 
to sell the cocaine whidi was found in front of them. 
WiLAYAT Husain v. Bmpbror Oudh 218 

U. P.MunlclpalitresAct(il of 1916), a 298 (1) 
^Liti Jf Group H, cl. (e)— Promoting or maintaining 
health, iafety and convenience of inhahitaniS’-^Bye* 
law prohibiting residence of prostitutes in particular 
area,legcdiiy of. 

The prohibition ajrainst public prostitutes from 
residing in a particular street or area given may be 
for the purpose of promoting or maintaining the health, 
sndtetv ana convenience of the inhabitants of the 
municipality within the meaning of s. 2d8 (1) of the 
U. P. Municipalities Act and a bye-law to that effect 
therefore can be validily made under that section. 
But such a bye-law must not be discriminating 
in its effects. The . prohibition must be aimed 
against the residence of public prostitutes in 
general and not the residence of any Individual pros- 
titute or class of prostitutes. Cuakoual i;. Bup&ror 

All 787 

UsurloUSLoane Act(Xof 1918}|d 2 (Z)— Negoti- 
able Instruments Act {XXVI of 1881), s, 79— ‘Negoti- 
able instrument^U surious rate of interest— Power 
of Court to reduce rate, 

Action 79, Negotiable Instruments Act, does not 
exclude the jurisdiction of the Court to reduce the 
rate of interest speciffed in a negotiable instrument, 
in the exercise of the powers conferred upon it by 
8. 2 (3), Usurious Loans Act. Sheobans Hai r Shah 
MadhoLal Allis (1) 

— a. 3. See Contract Act, 1872, s. 74 5 5 6 

Vdndor and Purchaser. See Rboistration Act, 
1908.8.77 5 61 

•—^Pre-emption— Covenant of title by vendor in 
favour of vendee— Pre-emptor coming into shoes of 
vendee— Defect in tUle-Pre-emptor's suit for 
damages as against vendor, whether competent, 

A pre*emptor is entitled to enforce a covenant 
running with the title against the vendor. There- 
fore, the vendor is as much liable to the pre-emptor as 
to hie vendee for breach of warranty of title and a suit 
for damages for defect of title is competent by a 
pre-emptor against the vendor. Abdul v. Kisan 

Nag, 879 

•——Sale void for undue influence and fraud— 
Vendor's right to meant profits from date of sale 
—Vendee's possession, whether wrongful— Contract 
Act (IX of 1872), s. 65— Trusts Act (I I of 1882), 
s ^—Principles of equity, 

Wnere a person occupying a fiduciary position 
obtains a conveyance of immoveable property by 
undue influence and fraud if there is no proof of 
undue delay on the part of the vendor in bringing 
a suit to set aside the deed and there is no difficulty 
of putting the parties back in the position which 
they occupied, the vendor should have an account of 
the rents and proflts of the properties from the date 
on which possession was obtained by the vendee, the 
latter being entitled to credit in the account for all 
payments made by Mm to the vendor. Interest should 
also be allowed at the usual rate on both sides of the 
account* ^ 

In such a case though before the institution of the 
suit the defendant could have made a valid 
transfer to an innocent purchaser, it bv no means 
bUotrs from thiSftiiat as between Mm and the person 
he had defrauded Ms possession won not wrongful. 
To admit of such an assertion would be to allow him 




Vendor and pdTohaaer-oonold* 

to take advantage of Ms own wrong, wMchno Court 
of equity will permit 

The words 'when a contract becomes void' in 6 . 65 , 
Oofliract Act, are sufficient to cover the case of a 
voidable contract which has besn avoided and the 
said section will apply to such a case. 

Regarding the transaction as one that has passed 
out of the realm of contract, it would be covered by 
8.48, Trusts Act. 

(Apart from either of these statutory provisious the 
vendor is entitled to claim mesne proflts in aifch 
cases upon general principles of equity. Satodr 
Prasad v, Har Narain uas P. C. 108 

Wl I Construction— Charitable trust— Gifts in 
alternative— Previous gif ts invalid but residuary 
gift valid— Effect— Persons entitled to manage or 
apply to Court to enforce trusi—Death of trustees 
—Power of sole surviving trustee to appoint by 
Will 

Generali V speaking, if a trust is of a charit- 
able or public nature, the Advocate-General or 
the Collector is the only person who can apply to the 
Court to enforce the trust. In the case of a 
private trust it is the benefleiary interested who 
can apply. Where a Will provides for the funeral of 
the testator or the disposal of his body in the 
performance of wMch no person has any direct 
interest, no one can insist on these provisions 
being carried out. Even the nearest relative of the 
testator has in that capacity no locus standi to 
apply to the Court to enforce the provisions of 
the Will in which no one is directly interested. 

Where a Will provides that if one of the 
trustees dies, the others may appoint any one in his 
place and no such appointments are made with the 
resuit that only one trustee is left behind, it is not 
open to such trustee to appoint new trustees by 
his Will either in his own place or in place of 
others for the simple reason that by the time the 
Will operates he ceases to be a trustee. 

Where there are no trustees left, the heirs of the 
testator are the proper persons to manage the trust. 

A testator provided in his Will that the residue 
of his property should be spent in distributing 
brass vessels or in giving dinner to Brahmans in 
Shukaltirth or in providing water wells wherever 
there be scarcity of water and the surplus, if any 
should be utilised iuthe Sadavartaoi Shukaltirth. 
The objection directed against the Will was that 
the first two objects not being charitable the Will 
failed entirely : 

Held, that the ultimate gift to Sadavarta of 
Shukaltirth was by itself a good residuary gift, and 
even if any of the previous gifts failed, the result 
was that the property in respect of which the gift 
failed fell into the residue and passed to the Sada- 
varta. Kalidasv Rukbhavani Bom. 168 

—Power— Effect of disclaimer— Construction- 

Principles, 

That construction of the will should be adopted, 
which be speaks a reasonable and probable in- 
tention, rejecting that which would indicate an in- 
tention unreasonable, capricious and inconsistent with 
the testator’s view as evidenced by his conduct and by 
the dispositions of his will which are not open to 
controversy. 

A person to whom any power whether coupled with 
an interest or not, is given may by deed disclaim 
the power, and after disclaimer shall not be capable 
of exercising or joining in the exercise of the power, 
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Oa such tlw <po«er may be ^eiaei bjr 

the other perMi or pemoaa or the aanirotvtBV^ 
Tirora el the ^Mher person, to. whom the poww » 
firen unless tmoeatrary is expressed in the instm- 
(uent crestinnhe pp^er. Mohaumad Aziu Kban v. 
Mobauuad SiADAT Ati Kbam Oudk 648 

WORDS AND PHRA8E8:- 

Bulldiiigti meaning of. See Udhioipal doaroBATioN 

S8 S 

Business. /8e« Tax Act, 1929. es. 2, (ti, 4 
(8),(wi;6 (w) 10, 12 742 

Qapital. See ICaobas Distbiot Munioipalitibs 
Aot, 1920, 8. 98 201 

Deoiare, meaning of. See Rboistbatiom Aot,1901>, 
0.17(1) (6; 798 

Immoveable Property. See ifuNioiPAt. cob- 

POBATION 868 


(liSl 

WORDS AntTPHRMESef; 

Inoome. SeeltMoui TAx Aot, '198S,.(at2^i^lJ 

See Maobas -uiswiior MwnftHPAi.X'mi 

Aot, 1920, s;>B2 ' 201 

Ineumbranoe, meaning of. See Temfon 9 
PsoniBTr Aot, 1882,0. 82 ‘ 7S1 

Legal representative, meaning ol. geePBOBATs 

AMD pBOdBBDlNeS 643 

Moqadma. 8eePuADBBABD0i.iBNT .. . 622 

Paid up oapltaf. Ses llAPBAs Distbiot Monioi- 
PALiTiBS Aot, 1920, s. 92 201 

Permits, employs. See Pbbtbmtion op Obubi/tt to 
Animals AoT, 1890, s. 6 89 

Public and community, meaning of. See 
OaiMiNAL Pbocbdubb Ooob, 1898, s. 13.1 621 









